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No.  5.  [26]  Earl  of  Lauderdale  v,  Wolmet.    July  15,  1664. 

k  decree  of  certification,  against  a  decree  of  valuation,  obtained  by  a  donator  during 

Cromwell'B  usurpation,  found  to  accresce  to  tbe  true  proprietor  wben  restored. 

The  Earl  of  Lauderdale  pursues  a  spuilzie  of  tbe  teinds  of  Wolmet,  against  Major 
Biggar ;  who  alleged  absolvitor,  because  the  lands  of  Wolmet  were  valued  and  ap- 
proven. — The  pursuer  replied.  That  the  said  decreet  of  valuation  was  improven,  by 
a  decreet  of  certification  obtained  there-against,  at  the  instance  of  Swinton,  having 
right  to  these  teinds  for  the  time  ;  by  a  gift  from  the  usurper. — The  defender  duplied, 
That  no  respect  ought  to  be  had  to. the  said  certification  ;  1st,  Because  this  pursuer 

derives  no  right  from  Swinton  ;  being  only  restored  to  his  own  right ;  and  Swinton's 
right  from  the  usurper  found  null :  so  that,  as  the  pursuer  would  not  be  burdened 

with  any  deed  of  Swinton's,  to  his  prejudice ;  neither  can  he  have  the  benefit  of 
any  deed  of  Swinton's  to  his  advantage.  2dly,  The  said  certification  was  most  im- 
warrantable  ;  in  so  far  as  the  decreet  of  valuation,  being  in  the  register  of  the  valuation 
of  teinds,  the  defender  was  not  obliged  to  produce  it ;  but  the  pursuer  ought  to  have 
extracted  it  himself.  3dly,  All  parties,  having  interest,  were  not  called  to  the  said 
certification,  viz.  Mr.  Mark  Eer,  the  wadsetter,  by  a  public  infeftment ;  in  whose 
right  Major  Biggar,  now  succeeds.  And  lastly.  The  defender  alleged,  that  he  had 
a  reduction  of  the  certification,  upon  minority  and  lesion  ;  and  the  imwarrantable 
extracting  of  it. — The  pursuer  answered  to  the  first,  That  seeing  Swinton  did  use 
the  pursuer's  right,  all  real  advantages,  which  were  not  personal,  but  consequent 
upon  the  real  right,  and  which  belonged  not  to  Swinton,  personaliter,  but  as  pretended 
proprietor  ;  do  follow  the  real  right  itself  ;  and  accresce  to  the  true  proprietor ;  as 
if  he  had  acquired  a  servitude,  or  had  reduced  the  vassal's  right,  ob  non  soLutum 
eanonem.  To  the  second,  Oppones  the  certification,  wherein  compearance  was 
made,  for  Wolmet ;  and  three  terms  taken  to  produce ;  and  no  such  defence  was 
alleged,  as  that  the  valuation  was  in  a  pubUc  register.  To  the  third.  The  pursuer 
needed  not  know  the  wadsetter ;  because  it  was  an  improper  wadset ;  the  heritor 
possessing  by  his  back-bond,  as  heritable  possessor,  seeing  the  decreet  of  valuation 
was  at  the  heritor's  instance,  it  was  sufficient  to  reduce  it  against  his  heir ;  for  it 
would  not  have  been  necessary  to  have  called  the  wadsetter,  to  obtain  the  decreet  of 
valuation ;  but  the  then  heritable  possessor  :  so  neither  is  it  necessary  to  call  the 
wadsetter,  to  the  reducing  or  improving  thereof.  To  the  last.  No  such  reduction, 
seen,  nor  ready ;  neither  the  production  satisfied. 

The  Lords  repelled  the  defence,  and  dupUes ;  in  respect  of  the  certification ;  which 
they  foimd  to  accresce  to  the  pursuer  ;  but  prejudice  to  the  defender,  to  [27]  insist 
in  his  reduction,  as  accords  :  and  declared,  that  if  the  defender  used  diUgence,  in  the 
leduction,  they  would  take  it  to  consideration,  at  the  conclusion  of  the  cause. 

Fcl,  Die.  V.  1,  p.  1.    Stair,  v.  1,  p.  213. 
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No.  6.  Campbell  t;.  SxiRLma.    January  1666. 

A  miln  built  on  an  estate,  during  the  incumbency  of  a  lif erenter,  found  to  accresce 
to  her. 

Archibald  Campbell  of  Ottar,  by  contract  of  marriage,  and  infeftment  following 
thereupon;  did  provide  Anna  Stirling,  his  spouse,  to  the  lands  of  Kinnaltie,  by 
charter ;  carrying  cum  molendinis  et  maUuris.  At  this  time  there  is  no  miln  upon 
the  lands  ;  but,  during  the  marriage,  he  builds  one  ;  and,  after  his  death,  the  relict 
possesseth  both  lands  and  mihi :  whereupon  she  and  her  present  husband,  and 
tenants,  are  pursued  by  this  Ottar  ;  for  the  duties  of  the  miln. — It  was  alleged,  ab- 

solvitor, because  the  miln  was  built  upon  the  husband's  lands  ;  which  she  liferented  ; 
being  infeft,  cum  molendinis ;  and  edificia  built  by  the  heritor,  cedunt  solo ;  and 
consequently  to  the  liferenter. — It  was  answered,  That  milns  being  inter  regalia,  are 
not  transmitted,  without  an  express  disposition  and  infeftment;  and  the  general 
clause  of  a  charter  cannot  do  it. — Replied,  That  the  general  clause  gives  her  good 
right,  unless  there  had  been  a  going  miln,  at  the  time  of  the  infeftment ;  in  which 
case,  it  might  have  been  questionable,  unless  the  lands  and  miln  had  been  erected 
into  a  barony ;  but  where  there  was  no  miln ;  and  a  new  miln  is  built ;  the  miln 
accresceth  to  the  liferenter,  during  the  liferent ;  as  well  as  if  she  had  built  it  herself, 

after  the  husband's  death  : — which  the  Lords  found  accordingly.  Withall  the  Lords 
declared,  That  if,  after  building  the  miln,  her  husband  did  thirle  any  other  lands 
thereto,  beside  her  Uferent  lands ;  that  she  is  not  to  have  the  benefit  of  any  such 
restriction.  Gilmour,  p.  130,  No.  180. 

No.  7.        Earl  of  Lauderdale  v.  Viscount  of  Oxenford.     February  28,  1666. 

The  benefit  of  interruption  of  prescription,  made  by  a  donator  during  the  usurpation, 
found  to  accresce  to  the  true  proprietor  when  restored. 

The  Earl  of  Lauderdale,  being  infeft  in  the  barony  of  Musselburgh ;  which  is  a 
part  of  the  abbacy  of  Dunfermline ;  and  was  erected  into  a  temporal  lordship,  in 

favour  of  the  Lord  Thirlston,  thereafter  Chancellor,  the  Lord  Lauderdale's  grand- 
father, in  anno  1587  ;  before  the  act  of  annexation,  wherein  the  erection  of  Mussel* 

burgh,  to  the  Lord  Thirlston,  is  expressly  excepted ;  thereafter,  in  anno  1592,  the 
Queen  was  infeft  by  the  King,  in  Uferent,  in  the  abbacy  of  Dunfermline ;  with  the 
consent  of  the  Lord  Thirlston,  as  to  Musselburgh,  and  his  resignation,  to  that  effect. 
Shortly  after,  that  same  year,  the  King  gave  the  Queen,  an  heritable,  and  irredeem- 

able right,  of  the  whole  abbacy  of  Dunfermline  ;  which  was  confirmed  by  a  printed 
act  of  Parliament.  The  Queen  lived  till  the  year  1618  :  after  which  the  King  was 
served  heir  to  his  mother,  in  the  [28]  abbacy  of  Dunfermline,  and  infeft  therein,  being 
then  Prince.  The  King  gave  an  heritable  and  irredeemable  right,  to  the  Lord 

Oxenford's  authors,  of  the  teinds  of  Coutsland,  as  a  part  of  the  Lordship  of  Musselburgh, 
in  anno  1641.  And  shortly  thereafter,  his  Majesty  did  renew  the  Earl  of  Lauderdale's 
infeftment,  of  the  Lordship  of  Musselburgh,  with  a  novodamus ;  Lauderdale  being 
forefaulted  by  the  usurpers,  Swinton  got  a  donative  of  the  lordship  of  Musselburgh  ; 
and,  among  the  rest,  of  the  teinds  of  Coutsland  ;  and  did  raise  inhibition  and  reduc- 

tion of  their  rights.  After  the  King's  restoration,  the  Earl  of  Lauderdale  obtains 
his  infeftment  confirmed  in  Parliament ;  with  an  express  exception  therein,  that  it 
should  not  be  derogated  by  the  act,  salvo  jure ;  raises  inhibition  of  the  teinds  ;  and 
pursues  action  of  spuilzie  ;  and  also  of  reduction. — It  was  alleged  for  the  defender, 
absolvitor ;  because  he  stands  infeft  in  the  teinds  Ubelled,  by  infeftment,  granted 

by  the  King,  before  the  Earl  of  Lauderdale's  infeftment  pursued  on ;  and  by  virtue 
of  his  infeftment.  King  Charles  I.  and  Queen  Anne,  his  authors,  have  been  in  peaceable 
possession,  uninterrupted,  since  the  year  of  God  1593  :  and  therefore  their  right  is 
accomplished,  and  established  by  prescription. — It  was  answered,  for  the  pursuer. 
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That  the  defence  ought  to  be  repelled  ;  because,  since  the  death  of  Queen  Anne,  who 
died  in  anno  1618,  till  the  interruption  made  by  Swinton,  by  inhibition  and  reduc- 

tion, in  anno  1656,  there  are  not  40  years  run ;  and,  till  the  Queen's  death,  the  Earl 
of  Lauderdale's  grandfather  could  not  pursue ;  because  he  had  granted  resignation 
in  her  favours,  for  her  liferent ;  et  contra  non  valentem  agere  non  currit  prescriptio  : 

so  wives'  provisions,  in  their  contracts  of  marriage,  prescribe  not  irom  their  date,  but 
from  the  time  of  their  husband's  death  ;  all  obligations  prescribe  only  from  the  term 
of  payment ;  and  infeftments,  and  obUgements  of  relief,  from  the  distress. — It  was 
answered,  for  the  defender.  That  this  defence  stands  still  relevant ;  1st,  Because, 
as  to  any  interruption  made  by  Swinton,  it  cannot  be  profitable  to  the  pursuer ; 

because  he  derives  no  right  from  Swinton  :  And  as  to  the  Queen's  liferent  infeftment, 
consented  to  by  Thirlston,  the  Queen  never  accepted  of  the  same  ;  but  of  an  heritable 
right  from  the  King  that  same  year ;  by  which  heritable  right  only,  she  possessed,  and 
did  all  deeds  of  property ;  by  entering  of  vassals,  and  granting  of  feus ;  which  a 
liferenter  could  not  do  :  Which  heritable  right,  Thirlston  could  not  misken  ;  because, 
by  a  special  printed  act  of  Parliament,  it  is  confirmed  in  Parliament,  and  passed  the 
Great  Seal,  himself  being  Chancellor. — It  was  answered,  for  the  pursuer.  That  the 
defence  and  duply  ought  to  be  repelled,  in  respect  of  the  reply ;  because  the  con* 
firmation  of  the  Queen's  heritable  right  in  Parliament  was,  salvo  jure ;  and  he  was 
secured  by  the  act  salvo  jure,  in  the  same  Parliament ;  and  that  he  knew  thereof,  at 
the  passing  of  the  Great  Seal,  is  but  a  weak  presumption  ;  and  such  knowledge  could 
not  prejudge  him  ;  nor  was  he  in  any  capacity  to  pursue  upon  his  own  right,  for  at- 

taining possession ;  seeing  the  Queen's  liferent  right,  and  heritable  right,  were  both 
compatible ;  and  it  was  evident,  the  Queen  would  exclude  him,  by  his  consent,  in 

the  liferent  right ;  neither  can  the  Queen's  acceptance  be  questioned,  after  so  long 
time  ;  seeing  the  [29]  acceptance  of  the  liferent  was  to  her  advantage  and  profit,  before 

she  got  the  fee,  and  did  exclude  Thirlston's  prior  right ;  which  would  have  undoubtedly 
reduced  the  Queen's  right ;  and  was  excepted  in  the  general  act  of  annexation ;  and 
would  not  fall  under  the  act  salvo  jure, — It  was  also  severally  alleged,  that  this  Earl 
of  Lauderdale's  late  right  was  confirmed  in  Parliament  1661 ;  and  all  other  rights 
declared  void ;  and  that  the  ratification  should  have  the  force  of  a  public  law,  and 
not  be  derogated  by  the  act  salvo  jure. — It  was  answered,  for  the  defender,  That, 
in  ffrescriptwne  longissimi  temporis  non  reyairitur  temjms  utile,  sed  continuum ;  in 
consideration  whereof,  the  time  of  the  said  prescription  is  made  so  long  ;  and,  therefore, 
captivity,  absence  reipubliccB  causa,  want  of  jurisdiction,  or  the  like,  are  nor  respected ; 

2dly,  Thirlston  valebat  agere  ;  because  he  might  have  reduced  the  Queen's  infeftment 
of  fee ;  or  declared  his  own  right  of  fee  to  be  effectual  after  her  death.  And,  as  to  the 
late  act  of  Parliament,  albeit  it  does  exclude  the  act  salvo  jure  ;  yet  that  is  parte  in- 
axidita ;  and,  upon  the  impetration  of  a  party,  suo  periculo  ;  but  the  Parliament  have 
never  assumed  power  to  take  away  the  private  rights  of  subjects  ;  except  upon  another 
or  better  right ;  otherwise  no  man  in  Scotland  can  call  any  thin^  his  own  ;  but  a  con- 

firmation in  Parliament,  with  such  a  clause  surreptitiously  obtained,  shall  take  away 
the  unquestionable  right  of  any  other. — It  was  answered,  for  the  pursuer,  That  the 
Parliament  had  not  encroached  upon  the  just  right  of  any  other ;  but  had  only  restored 

the  pursuer  to  his  grandfather's  right ;  and  seeing  there  is  no  question,  but  that  right 
was  prior  and  better  than  the  Queen's,  and  the  defender's,  and  was  in  no  hazard ; 
but,  as  to  the  point  of  prescription,  that  being  a  rigorous  statute,  the  Parliament 
might  well  excuse  the  pursuer,  for  not  pursuing  the  King  and  Queen ;  but  rather 
patiently  to  abide  their  pleasure,  till  they  were  denuded,  in  favours  of  private  parties. — 
It  was  answered,  for  the  defender.  That  all  our  private  rights,  especially  of  property, 
are  founded  upon  positive  law  ;  and  there  is  none  stronger  than  the  right  of  prescrip- 

tion ;  and,  therefore,  if  the  Parliament  can  take  that  away,  as  to  one  person,  and  not 
generally,  they  may  annul  the  right  of  any  private  person  whatsomever. 

The  Lords  were  unwilling  to  decide  in  the  whole  points  of  the  debate ;  but  did, 
in  the  first  place,  consider  the  right  of  the  parties,  without  the  act  of  Parliament,  in 
favours  of  the  Queen ;  or  the  late  act,  in  favours  of  the  Earl :  And,  in  the  point  of 

right,  they  repelled  the  defence  of  prescription  ;  in  respect  of  the  duply  of  Swinton's 
interruption ;  which  they  found  to  accresce  to  the  pursuer  cujus  jure  utebatur ;  and 

found,  that  before  the  Queen's  death,  the  prescription  could  not  run,  in  respect  of 
the  Queen's  infeftment  of  liferent,  consented  to  by  Thirlston ;  which  would  exclude 
him  from  any  action,  for  attaining  possession :  And  they  found,  that  he  was  not 
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obliged  to  use  declarator,  or  reduction,  which  might  be  competent  in  the  cases  of 
distress,  or  the  rights  of  wives,  or  any  other  right ;  which  yet  do  always  exclude  pre- 

scription, tiU  action  may  be  founded  thereupon,  that  may  attain  possession.  (See 
Prescription.)  Fd,  Die.  v.  1,  p,  1.    Stair,  v.  1,  p.  370. 

No.  9.  [31]  RuTHVEN  V.  Gray.    July  19, 1672. 

A  minor  assigns  a  bond  gratuitously.  The  assignee  leads  an  apprising.  The  assigna- 
tion is  quarrelled  upon  minority  and  lesion.  ,The  assignee  offers  to  retrocess  to 

the  assignation,  but  not  to  the  apprising. — Ordained  to  convey  the  apprising  ; 
which,  being  led  upon  the  minor's  debt,  must  follow  it,  and  accresce  to  the  minor. 

Anna  Ruthven,  having  granted  an  assignation  of  a  bond  of  4000  merks,  granted 
by  her  father,  to  Alexander  Seaton  ;  he  thereupon,  and  upon  several  other  debts, 
apprises  the  estate  of  her  father,  Sir  Francis  Ruthven  ;  which  right,  came  by  progress, 
in  the  person  of  WilUam  Gray  of  Hayston ;  in  satisfaction  of  which  apprising,  Sir 
Francis  dispones  a  part  of  his  lands,  irredeemable,  and  Hayston  renounces  the  rest. 
The  said  Aiina  Ruthven  pursues  a  reduction  of  the  assignation,  granted  by  her  to 
Seaton,  now  belonging  to  Hayston,  upon  minority  and  lesion  ;  which  reduction,  con- 

tains a  declarator,  that  Hayston  ought  to  dispone  to  her  a  part  of  the  lands  whereto 
he  had  right,  efleiring  to  her  sum ;  and  having  instructed  her  minority,  she  insists 
in  the  reduction. — The  defender  alleged.  That  the  act  of  this  process  was  extracted 
without  his  knowledge,  otherways  he  would  have  alleged,  as  he  now  alleges.  That  the 
assignation  having  been  made  to  Seaton,  his  author,  who  is  liable  in  warrandice, 
there  ought  to  have  been  no  process  sustained,  till  Seaton  was  called ;  who  only 
knew,  and  might  have  alleged,  that  there  was  no  [32]  lesion  ;  because  the  foresaid 
assignation  was,  for  an  equivalent  cause,  onerous.  2dly,  There  is  neither  law  nor 
obligation  upon  the  defender,  to  assign  his  right  to  this  pursuer,  but  only  to  repone 
her ;  for  he  might  have  torn,  or  burnt,  his  apprising,  or  discharged  the  debtor  for 
nothing ;  which  would  not  have  hurt  the  pursuer ;  for  the  reduction  would  take 
ofE  his  discharge,  as  faUing  in  consequence. — The  pursuer  answered  to  the  first,  That 
it  was  incompetent  now,  after  litis-contestation,  and  that  it  was  not  relevant ;  for 
though,  in  reductions  of  heritable  rights,  authors,  liable  in  warrandice,  must  be  called, 
that  holds  not  in  personal  rights ;  but  the  defender  ought  to  have  intimated  the 

plea  to  his  author.  2dly,  The  assignee's  right  being  a  procuratory,  in  rem  suam, 
the  reduction  doth  only  take  away  that  member  of  it ;  that  it  is  not  in  rem  suam  ; 
but  it  remains  still  a  procuratory  ;  so  that,  what  was  done  by  the  assignee,  as  pro- 

curator, accresces  to  the  constituent,  as  if  he  had  used  inhibition,  or  interruption ; 
and  generally,  the  Lords  have  ever  ordained  parties  to  assign  their  rights,  where 
the  assignation  is  not  hurtful  to  them,  and  profitable  to  the  other  party. 

The  Lords  repelled  the  defences ;  and  ordained  the  defender  to  dispone  a  pro- 
portionable part  of  the  lands  ;  but  the  defender  having  offered  to  prove,  that  there 

was  no  lesion,  because  there  was  an  equivalent  sum  paid  for  the  assignation :  The 
Lords  would  not  sustain  the  same,  unless  it  were  offered  to  be  proven,  that  the  sum 

was  profitably  employed  for  the  minor's  use. 

Fol,  Die,  V.  1,  p.  2.    Stair,  v.  2,  p.  107. 

No.  12.         [33]  Earl  of  Cassillis  v.  Montgomery  of  Lainshaw.    January  24, 1696. 

Found  that  a  person  forfeited  and  restored,  pef  modum  jttstiticB,  might  use  any  benefit 
the  donator  had  obtained,  during  the  forfeiture  ;  such  as  a  decree  of  preference,  &c. 

Phesdo  reported  the  competition  betwixt  the  Earl  of  Cassillis,  and  James  Mont- 
gomery of  Lainshaw.  The  first  point  was.  Having  once  produced  his  tack  of  the 

teinds  in  the  process,  he  might  not  take  it  up  again  when  he  found  the  Earl,  who 
had  newly  raised  and  cast  in  a  reduction  of  the  said  tack,  on  this  head,  that  it  was 
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set  before  a  prior  one  had  expired,  was  going  to  hold  the  production  satisfied. — The 
Lords  found  a  party  might  take  up  any  writ  (not  quarrelled  as  false),  before  allege- 
ances  were  proponed  thereon,  or  Utis-contestation  made  in  the  cause.  The  next 
point  was  ;  during  Lainshaw's  forfeiture,  Strathallan,  donator  thereto,  had  obtained 
a  decreet  of  preference,  on  Lainshaw's  tack  of  these  teinds  of  Kirkmichell,  before 
Cassillis's  right;  and  Lainshaw,  now  founding  on  that  decreet,  as  res  judicata,  to 
exclude  Cassillis ;  still  he  alleged  Lainshaw  had  no  right  to  the  same,  the  forfeiture 
being  funditus,  rescinded,  and  all  following  thereon  taken  away. — Answered,  That 
is  only  so  far  as  the  restored  persons  were  lesed ;  but  it  [34]  were  a  very  sinister  inter- 

pretation, to  make  a  detorsion,  of  what  is  designed  for  a  benefit,  to  my  prejudice  ;  for, 
put  the  case,  that  the  donator  had  interrupted  the  prescription,  which  was  running 
against  the  rebel,  or  set  a  profitable  tack  ;  would  not  these  accresce  to  one  restored, 
fer  modum  fustiticB  ?  And,  on  the  13th  of  July  1664,  between  the  Earl  of  Lauderdale 
and  Bigger  of  Wolmet  (No.  5,  h.t.)  a  certification,  obtained  by  Swinton,  when  donator, 
was  found  to  belong  to  Lauderdale,  that  he  might  found  on  the  same. — The  Lords 
generally  inclined  to  think,  the  forfeited  person  might  use  any  benefit  the  donator 
had  obtained  ;  even  as  the  improvements  of  a  tutor  accresce  to  a  minor  ;  mdiorem 
faeere  potest  ccmditionem  pupiUi  sed  non  deteriorem ;  but,  falling  to  consider  this  decreet 
of  preference,  they  found  it  not  to  be  a  preference  in  time  coming,  but  only  for  some 

bygone  year's  teinds  ;  and  found  it  no  sufficient  active  title  to  compete  with  Cassillis 
for  subsequent  years,  without  the  tack  itself  were  produced.    (See  Process.) 

Fol,  Die.  v.  1,  p.  1.    FountainhaU,  v.  1,  p.  704. 

No.  14.        [35]  DuNDAS  of  Breastmill  v.  Sinclair  of  Carlourie.    July  11,  1706. 

An  ancient  charter  of  lands,  cum  molendinis  et  multuris,  sustained  to  infer  immunity 
from  thirlage,  in  favour  of  a  succeeding  heritor,  who  derived  no  right  from  the 
obtainer  of  the  charter. 

The  Lord  St.  John,  or  preceptor  of  Torphichen,  feus  his  mill,  called  the  Breastmill, 
to  one  Dundas,  in  1558,  and  thirls  his  whole  barony  of  Oldhston  thereto.  James 
Dundas,  now  of  Breastmill,  pursues  a  declarator  against  Harry  Sinclair  of  Carlourie, 
of  thirlage  and  astriction,  and  for  astricted  multures. — Alleged,  Imo,  That  his  lands 
of  Over  and  Nether  Carlourie,  are  no  part  of  the  lands  astricted  ;  in  so  far  as  their 

rights  mention' them  only  to  lie  within  the  barony  of  Listen  ;  which  is  different  from 
Oldliston ;  which  only  is  thirled  by  the  original  charter  of  the  mill  in  1558. — Answered, 
The  designations  are  materially  the  same  ;  and  his  lands  are  part  of  the  barony  of 
Oldliston. — The  Lords  repelled  the  allegeance,  unless  Carlourie  would  prove,  that 
Liston  was  a  separate  distinct  barony  from  Oldliston. — Alleged,  2do,  That  the  Lord 
St.  John,  superior  of  this  mill,  feued  out  the  lands  of  Over  Carlourie  in  1543,  to  one 
Eincaid,  cum  molendis  et  multuris  ;  which  freed  these  lands  of  all  thirlage,  being  13 
years  before  the  mill  was  feued  out ;  after  which,  the  superior  could  not,  by  any 
subsequent  deed,  thirl  or  astrict  these  lands,  by  his  charter  of  the  mill  to  Dundas. — 
Answered,  Harry  Sinclair,  now  of  Carlourie,  cannot  found  on  that  exemption  and 
immtmity  given  to  Kincaid  ;  unless  he  can  instruct  a  connected  progress  from  him 
down  to  himself  ;  for  it  is  jus  tertii  for  him,  to  found  on  a  charter  whereto  he  shows 
no  right. — RepHed,  If  the  deed  were  within  these  forty  years,  there  might  be  some 
pretence  to  cause  an  heritor  to  show  a  connection,  for  establishing  his  right  of  property; 
but  this  charter  of  exemption  being  more  than  150  years  ago,  it  is  impossible  to  de- 

mand a  connected  progress,  only  to  exeem  from  a  servitude ;  unless  they  will  say, 
that  Kincaid,  or  some  in  his  [36]  right,  had  done  some  positive  deed  to  astrict  the 
lands,  which  they  had  got  free,  et  tanquam  <yptimum  maximum.  For,  the  superior 
being  divested  of  the  thirlage,  by  his  charter  in  1543,  it  was  not  in  his  power,  by  any 

subsec^uent  deed,  to  resume  the  thirlage  without  Kincaid's  consent. — Du plied.  It  was 
undemable,  but  there  might  be  two  different  progresses  to  the  same  land,  with  different 
holdings,  reddendos  and  immunities  ;  and  yet  the  one  cannot  claim  the  privileges  of 
the  other.  As,  for  instance,  one  holds  lands  in  simple  ward,  another  has  taxed  them  ; 
he  who  bruiks  them  by  a  simple  ward-charter,  cannot,  for  defending  against  his 
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marriage,  found  on  the  taxing-charter  of  the  other,  from  whom  he  derives  no  right. — 
Triplied,  This  case  is  not  alike  ;  for  that  is  the  privilege  of  the  dominium  directum 
and  superiority  ;  but  this  is  an  unfavourable  servitude  ;  the  presumption  lying  for 
liberty  and  immimity. — The  Lords  at  first  found,  That  Carlourie  could  have  no  benefit 
of  the  charter  of  immunity,  given  to  Kincaid  ;  unless  he  instructed  a  connected  title 
to  these  lands,  from  Kincaid.  But  afterwards,  upon  a  bill  and  answers,  and  advising 
a  probation,  the  Lords  altered,  and  found  it  proven,  That  when  Carlourie  came  to 
Breastmill,  he  paid  a  lesser  duty  than  the  in-town  multures  ;  and  that  the  mill-horses, 
and  not  his  own,  carried  the  grain  to  the  mill ;  and  that  they  had  not  been  in  use, 
these  forty  years^  of  mending  the  mill-dams,  carrying  stones,  or  any  such  services  : 
Therefore  the  Lords  found,  by  a  plurality  of  six  against  five.  That  the  charter  to 
Kincaid  having  extinguished  any  thirlage  of  these  lands,  it  could  not  revive  again 
without  their  own  consent ;  and  the  lands  were  simply  free,  without  the  necessity  of 
connecting  a  progress  up  to  Kincaid,  or  down  from  him  to  the  present  heritor  and 
possessor.  Some  thought  the  very  paying  of  outten-town  multure  was  a  liberation 
from  the  thirlage ;  but  others  said,  though  there  were  sundry  tacit  implied  ways  to 
infer  exemption  from  thirlage,  as  well  as  express  discharge  thereof  ;  yet  the  paying  a 
lesser  duty  than  the  rest  of  the  astricted  lands,  was  not  such  a  presumption  as  could 
import  a  total  liberation ;  but  only  a  freedom  'pro  tanto ;  these  thirlages  being 
regulated  by  use  and  wont  of  possession.  In  the  point  of  connecting ;  some  made  a 
distinction,  that  if  it  was  to  a  predecessor  to  whom  they  might  succeed  jure  sanguinis, 
then  a  progress  was  necessary  ;  but,  if  only  an  author,  or  singular  successor,  then  it 
was  not  necessary,  when  he  had  another  valid  right  to  the  lands  without  that.*  (See 
Thirlage.)  FoL  Die.  v.  1,  p.  1.    FourUainhall,  v.  2,  p.  342. 

*  Forbes  reports  the  same  case,  thus  : — In  the  declarator  of  thirlage,  at  the  instance 
of  James  Dundas  of  Breastmill,  against  Henry  Sinclair  of  Carloury,  for  declaring  his 

lands  of  Over  Carloury  astricted  to  the  pursuer's  miU,  which  is  the  mill  of  the  barony 
of  Oldliston,  whereof  Over  Carloury  is  a  part : 

Alleged  for  the  defender  :  That  the  Lord  Torphichen  granted  a  charter,  in  anno 
1543,  to  Kincaid,  of  these  lands  of  Over  Carloury,  cum  molendinis  et  muUuris,  prior  to 

the  pursuer's  charter  of  astriction  ;  which  must  infer  an  immunity  from  thirlage,  in 
favours  of  the  defender,  the  present  heritor. 

RepUed  for  the  pursuer  :  The  defender  can  have  no  benefit  of  immunity,  by  the 
charter  granted  to  Kincaid,  unless  he  can  instruct  a  connected  right  from  him.  For, 
as  there  may  be  different  pro-[37]-gres8es  to  the  same  land,  with  different  holdings, 
reddendos,  and  immunities ;  as  oft  falls  out,  in  the  case  of  several  adjudgers  from  a 
ward  vassal,  whereof  one  procures  a  charter,  taxing  the  ward,  and  other  casualities  ; 

while  another's  charter  continues  in  the  terms  of  simple  ward  :  So  the  latter  could 
not  claim  the  privileges  granted  to  the  former,  without  deriving  right  from  him. 

Duplied  for  the  defender  :  Though  none  can  plead  right  to  the  lands,  by  virtue  of 
any  charter  granted  to  a  person  he  does  not  succeed  to  ;  the  freedom  and  immunity 
of  lands  from  thirlage,  or  any  other  servitude,  may  be  conveyed  without  a  connected 
progress  :  Because,  liberty  is  presumed,  and  servitude  must  be  proved,  and  cannot  be 
inferred  without  a  positive  deed  constituting  the  same  ;  yea,  even  when  constituted, 
is  taken  off  and  extinguished,  by  any  discharge  or  renunciation,  without  farther 

solemnity.  Stair's  Instil,  tit.  Servitudes  Real,  §  24.  So  that  the  lands  becoming 
free  thereby,  are  transmitted,  with  that  freedom,  to  any  succeeding  heritor,  without 
necessity  of  an  express  provision  thereanent  in  his  right.  Nor  can  they  ever  be 
brought  under  the  servitude  again,  but  by  the  deed  of  the  proprietor  for  the  time. 

The  parallel  adduced,  of  a  superior's  taxing  the  ward-duties,  in  favours  of  one  of 
several  competing  vassals,  is  no  ways  applicable  to  this  case  :  For  the  casuahties  of 
superiority,  remain  with  the  superior  ;  whose  granting  a  taxing  charter,  can  only  be 
profitable  to  the  person  who  has  right  to  that  charter ;  whereas  a  servitude  being 

renounced  or  extinguished  by  the  superior's  deed,  nothing  remains  with  him  to  be 
given  to  any  person  by  a  subsequent  grant ;  and  the  lands  become  and  remain  free 
for  ever,  unless  a  new  servitude  be  imposed  by  the  proprietor. 

The  Lords  found,  That  the  defender  had  the  benefit  of  immunity  from  the  thirlage, 
by  the  charter  granted  to  Kincaid,  of  the  lands  of  Over  Carloury  ;  albeit  he  instructed 
not  a  connection  of  his  title  from  Kincaid  ;  and  therefore  declared  these  lands  free  of 
the  astriction.    (See  Thirlage.)  Forbes,  p.  120. 
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No.  17.        [39]  William  Duncan,  Merchant  in  Edinburgh  v.  David  Milleb, 
Merchant  there.     July  23, 1713. 

Found  that  an  inhibition,  used  by  an  assignee,  would   accresce  to  a  posterior 
assignee,  after  reduction  of  the  first  assignation ;  if  not  reduced  ex  capite  fraudis. 

In  an  action  of  declarator,  at  the  instance  of  Jean  Livingston,  and  her  husband, 
against  the  creditors  of  John  Robertson  (who,  as  heir  to  Gilbert  Robertson,  his 
father,  sold  the  lands  of  Whitehouse  to  Jean  Livingston)  for  purging  the  lands  of  all 
incumbrances,  arising  from  their  debts  and  diligences ;  there  arose  a  competition 
betwixt  William  Duncan  and  David  Miller.  William  Duncan  pretended  to  be  a  real 
creditor  for  6000  merks,  the  remains  of  the  price  of  the  lands  owing  by  Gilbert  Robert- 

son to  George  Aikenhead,  his  author,  per  bond. 
David  Miller  claimed  preference  for  the  half  qf  the  sum  of  1400  merks,  principal, 

and  annualrents  thereof,  contained  in  a  bond,  granted  by  Gilbert  Robertson  to  Helen 
Matthison,  in  Stirling,  assigned  by  her  to  Robert  Ranie  and  David  Miller,  upon  this 
ground :  That  James  Miller,  writer  in  Edinburgh,  to  whom  Helen  Matthison  had 
formerly  disponed  her  debt,  with  a  power  to  alter,  did,  upon  a  process  for  pa3rment 
against  John  Robertson,  use  inhibition  for  security  thereof ;  which  inhibition,  now 

that  James  Miller's  right  is  reduced,  accrues  to  David  Miller,  the  second  assignee ; 
because  the  power  to  alter,  reserved  to  Helen  Matthison,  in  her  assignation  to  James 
Miller,  made  his  right  to  be  of  the  nature  of  a  factory,  or  trust,  for  the  cedent ;  and 
any  dihgence  done  by  factors,  or  trustees,  accrues  to  the  constituents,  their  heirs 
or  assignees.  July  14,  1667,  Scot  v.  Sir  Laurence  Scot.  (Stair,  v.  1,  p.  472. 
See  Trust.)  And  it  has  been  frequently  found,  that  diligence,  used  by  donators 
of  forfeitures,  for  securing  the  subject  gifted  to  them,  accrued  to  the  forfeited  persons 
and  their  heirs,  restored  per  modum  jtistiticB,  without  necessity  of  assignation,  or 
conveyance,  by  the  donator. 

Answered  for  William  Duncan : — James  Miller's  inhibition  cannot  subsist  in 
the  person  of  David  ;  because,  Imo,  Though  inhibition  be,  in  some  sense,  a  real  burden 

upon  the  inhibited  person's  lands,  at  least  becomes  such  by  a  |)osterior  adjudication  ; 
yet,  as  to  the  inhibiter,  it  is  a  merely  personal  diligence,  reaching  only  deeds  done  to 
his  prejudice  ;  and  hath  no  effect  in  favours  of  third  parties,  not  deriving  right  from 
him.  2do,  Lihibition  is  effectual  to  the  inhibiter  himself,  only  in  so  far  as  concerns 
the  right  on  which  it  is  founded  :  Therefore,  this  inhibition,  founded  on  Helen  Matthi- 

son's  disposition,  is  without  any  foimdation  ;  now  when  that  disposition  is  annulled 
and  out  of  doors.  3tio,  James  Miller's  right  was  not  of  the  nature  of  a  factory,  or 
trost,  but  was  elicited  from  Helen  Matthison,  [40]  by  fraud  and  circumvention ; 

and  reduced  upon  that  head  ;  so  that  as  James  Miller's  right  was  null,  ab  initio,  the 
inhibition,  used  by  him,  was  null  in  consequence.  4to,  Granting  that  James  Miller 
was  a  factor  or  trustee  ;  yet  the  inhibition  being  used  eleven  years  after  that  trust, 
or  factory,  was  revoked  by  the  second  assignation,  in  favours  of  Ranie  and  David 
Miller,  intimated  by  a  summons  of  reduction  of  James'  right,  it  was  simply  null, 
and  cannot  be  effectual  to  any  person. 

The  Lords  found  the  inhibition  accresced  to  David  Miller,  the  second  assignee, 
redncer  of  the  disposition  in  favours  of  James,  unless  it  be  made  appear  that  the 
said  disposition  was  reduced  ex  capite  fraudis ;  in  which  case,  they  remitted  to  the 
Ordinary  to  hear  parties  procurators.  Fd.  Die.  v.  1,  p.  2.     Forbes,  p.  709. 

No.  11.       [49]  Trustees  of  Mungo  Graham's  Creditors  v.  John  Hyslop. 
August  3,  1753. 

An  adjudication,  contra  hereditatem  jacentem,  may  be  led  before  the  sheriff,  if  the  lands 
be  within  his  jurisdiction. 

David  Viscount  of  Stormonth,  anno  1662,  granted  an  heritable  bond  for  4000 
merks,  to  John  Carmichael,  and  the  heirs  therein  named,  obliging  himself  to  grant 
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infeftment,  "  in  all  and  sundry  his  lands,  heritages,  and  others  whatsoever,  pertain- 
ing to  him,  wherever  the  same  lie  in  this  kingdom,  for  an  annualrent  of  240  marks 

yearly,  to  be  uphfted  and  taken  f urth  of  the  readiest  mails,  profits,  and  duties  thereof, 

at  Whitsunday  and  Martinmas,  by  equal  portions  " :  And  the  bond  contains  a  precept 
of  sasine,  in  the  same  indefinite  terms.  This  bond,  upon  which  infeftment  never  was 
expede,  was  vested,  by  progress,  in  Mr.  Robert  Richardson,  writer  to  the  signet ; 
who,  having  died  insolvent,  Patrick  Chalmers,  one  of  his  creditors,  having  charged 
the  apparent  heir  to  enter,  brought  a  process  upon  the  passive  titles,  before  the  sheriff 
of  Edinburgh ;  and,  upon  the  renunciation  of  the  apparent  heir,  obtained  first  a 
decreet  cognitionis  causa ;  and  thereafter,  October  1701,  a  decreet  of  adjudication 
contra  hcsredUatem  jacentem,  in  the  same  court.  And,  according  to  the  practice  of 
the  sheriff -court  of  Edinburgh,  an  abbreviate  of  [50]  this  adjudication,  signed  by  the 
judge,  was  recorded  by  the  clerk  to  the  bills,  in  the  same  manner,  as  is  observed  with 
respect  to  abbreviates  of  adjudications,  pronounced  by  the  Court  of  Session,  pursuant 
to  the  regulations  1695  and  1696.  Under  this  adjudication,  the  trustees  for  the 
creditors  of  Mungo  Graham,  claimed  the  debt  contained  in  the  foresaid  heritable 
bond,  due  by  the  Viscount  of  Stormonth. 

On  the  other  hand,  John  Pringle,  upon  a  charge  to  enter,  brought  a  process  upon 
the  passive  titles,  against  the  apparent  heir,  before  the  Court  of  Session ;  and,  upon 
a  renunciation,  obtained  a  decreet  cognitionis  causa ;  and  thereafter,  a  decreet  of 
adjudication  contra  hcBreditatet^  jacentem,  anno  1703 ;  under  which  adjudication, 
John  Hislop  claimed. 

The  Viscount  of  Stormonth  brought  the  parties  to  debate  their  interest,  by  a 
multiplepoinding ;  where  it  was  objected  by  Hislop,  against  his  competitor,  Imo, 
That  the  sheriff  has  no  power  to  pronounce  an  adjudication  cognitionis  causa  ;  which 
is  an  extraordinary  remedy,  introduced  by  the  sovereign  court,  and  competent  only 
there.  2do,  That  the  Viscount  of  Stormonth  having  no  lands  within  the  shire  of 
Edinburgh,  the  sheriff  had  no  power  to  adjudge  this  heritable  bond,  which  has  an 
especial  reference  to  the  debtor  s  lands,  more  than  he  could  adjudge  the  lands  them- 

selves. It  was  answered  to  the  first,  That  a  jurisdiction  is,  de  praxi,  established  in 
the  sheriff  of  Edinburgh,  to  pronounce  decreets  of  adjudication  cognitionis  causa. 
To  the  second,  two  answers  were  made  :  Imo,  That  the  precept  of  sasine,  contained 
in  this  heritable  bond,  is  informal  and  null ;  because,  an  order  to  give  infeftment 

in  all  the  debtor's  lands  in  general,  is  not  sufficient  for  giving  infeftment  of  any  lands 
in  particular  ;  and  therefore,  this  bond  is  to  be  considered  in  no  other  light  than  as  a 
personal  bond,  like  a  bond  heritable  by  destination,  or  a  bond  secluding  executors. 
2do,  Supposing  the  precept  of  sasine  to  be  formal,  the  bond,  however,  before  infeft- 

ment, continues  to  be  a  personal  right ";  and  for  that  reason,  might  regularly  be  ad- 
judged from  the  apparent  heir,  renouncing  within  that  jurisdiction  where  the  apparent 

heir  had  a  forum. 

The  Lords  were  all  of  opinion,  That  a  precept,  to  give  infeftment  in  lands,  described 
in  general  to  belong  to  the  granter  of  the  precept,  is  a  sufficient  warrant  to  give  in- 

feftment in  every  particular  tenement ;  which,  by  production  of  the  granter's  infeft- 
ment, is  vouched  to  come  under  the  general  description.  They  were  also  of  opinion. 

That  the  heritable  bond  in  question,  being  a  jus  ad  rem,  granted  for  no  other  end  than 
to  estabhsh  a  land  security,  must  be  subjected  to  the  same  jurisdiction,  to  which 
the  lands  are  subjected.  And  accordingly,  the  following  interlocutor  was  pronounced  : 

"  The  Lords  sustain  the  objection  to  the  decreet  of  adjudication,  obtained  before 
the  sheriff  of  Edinburgh ;  viz.  That  the  lands  of  the  debtor,  in  the  heritable  bond, 

lay  all  out  of  the  sheriff's  jurisdiction." 
With  regard  to  the  preliminary  point,  of  the  power  of  a  sheriff  to  pronounce  an 

adjudication  contra  hcBreditatem  jacentem,  the  following  argument  will  evince  that 

he  has  this  privilege.  A  general  charge  to  enter  heir,  bears,  "  That  where  [51]  the 
complainer  has  sundry  actions  to  intent  at  his  instance,  as  well  before  the  Lords  of 

Session,  as  other  inferior  judges,  &c."  Ergo,  a  decreet  cognitionis  causa,  before  the 
sheriff,  upon  the  heir's  renunciation,  is  valid.  And,  of  consequence,  the  sheriff  must 
have  a  power  to  put  such  a  decreet  in  execution,  in  the  only  manner  possible  ;  which 
is  by  an  adjudication  cognitionis  causa.  Nor  is  this  an  extension  of  the  power,  which 
the  sheriff  has  by  the  common  law.  By  the  act  36,  Pari.  1469,  it  appears,  that  the 
sheriff,  after  pronouncing  decreet  upon  the  brieve  of  distress,  proceeded,  by  his  own 
authority,  not  only  to  poind  the  moveables,  but  also  to  apprise  the  land. 
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With  regard  to  the  second  point ;  what  settled  my  opinion,  was  the  case  of  a 
purchaser  entering  into  possession  upon  a  disposition,  containing  procuratory  and 
precept,  without  actual  mfeftment.  The  lands  he  within  one  county,  and  the  pur- 

chaser dies  in  another  county,  where  he  had  his  domicile.  It  ajppears  evident,  in 
this  case,  that  the  sheriS,  within  whose  jurisdiction  the  lands  lie,  is  the  only  inferior 
judge  competent  in  this  case  to  pronounce  a  decreet  of  adjudication  cognitionis  causa  ; 
lor  the  disposition,  which  has  no  other  operation  or  efiect,  than  merely  to  be  a  title 
to  the  lands,  cannot  be  considered  as  a  separate  and  independent  subject,  to  be 
attached  by  any  sort  of  execution,  but  that  which  affects  the  land.  In  general,  title- 
deeds  are  not  a  subject  for  execution.  The  land  is  taken  in  execution,  which  belongs 
to  the  debtor  ;  and  the  same  right  is  conveyed  to  the  creditor,  which  the  debtor  had, 

complete  or  incomplete ;  and  with  the  land,  the  debtor's  title  is  conveyed,  as  an 
accessory,  of  whatever  nature  the  title  be.  The  point  would  be  more  doubtful,  in 
the  case  of  an  obligation  to  grant  infeftment  without  a  precept.  (See  Jubisdiction. — 
Sasine.)  Select  Dec.  p.  65. 

No.  4,    [62]  Creditors  of  Sir  Thomas  Wallace-Dunlop  v.  Messrs.  Brown  and 
CoLUNSON,  Bankers  in  London.    November  14,  1781. 

Adjudication  decreed,  in  security  of  contingent  claims. 

Sir  Thomas  Wallace  sold  a  part  of  his  lands  to  Messrs.  Brown  and  Collinson,  at 

twenty-nine  years'  purchase,  according  to  a  signed  rental ;  which  Sir  Thomas  became 
bound  to  warrant  for  twenty-seven  years. 

Upon  this  obligation  of  warrantee,  Messrs.  Brown  and  Collinson  led  an  adjudica- 
tion in  security  against  Sir  Thomas's  other  lands  and  estates ;  to  which,  in  the  ranking 

of  Sir  Thomas's  creditors,  it  was 
Objected  by  the  creditors :  No  illiquid  debt  can  be  secured  by  adjudication ; 

Eiskine,  b.  2,  tit.  12,  §  9  ;  Stair,  b.  3,  tit.  2,  §  15.  An  adjudication  in  security  is  of 
that  sort  which  has  come  in  place  of  apprisings ;  with  this  difference  only,  [63]  ̂ ^^ 
the  legal  never  expires.  It  is,  therefore,  properly  a  sale  under  a  perpetual  power 
of  redemption  ;  but  still  it  is  a  sale  ;  and  as  such  requires  a  liquid  price.  The  adjudi- 

cation in  question,  however,  is  founded  on  as  a  security,  not  only  for  the  deficiencies 
alleged  to  have  been  already  incurred,  and  which  have  not  been  liquidated  by  any 
decree,  but  also  for  deficiencies,  which  do  not  now,  and  may  never  exist. 

Answered  by  the  adjudgers :  It  is  admitted,  that  an  adjudication  for  payment 
cannot  proceed,  except  upon  a  liquid  debt.  But  this  rule  does  not  hold  with  respect 
to  adjudications  in  security.  And  the  reason  of  the  distinction  is  obvious.  By  the 

old  form  of  apprisings,  as  much  of  the  debtor's  heritage  was  given  to  the  creditor as  was  reckoned  eqmvalent  to  his  debt ;  and  unless  the  debt  was  liquid,  the  sheriff 
could  not  possibly  determine  what  quantity  of  lands  it  was  proper  to  make  over. 
The  same  reason  holds  in  special  adjudications  upon  the  first  alternative  of  the  act 
1672  :  and,  even  in  general  adjudications  for  payment,  it  is  necessary  that  the  debt 
should  be  liquid,  in  order  that  the  debtor  may  know  the  precise  amount  of  the  re- 
demption-money. 

But  these  reasons  do  not  apply  to  adjudications  in  security :  for  though  they 

are  always  general,  and  extend  to  the  debtor's  whole  heritage ;  yet,  as  the  legal 
never  expires,  the  property  can  never  be  thereby  transferred  to  the  adjudger.  Neither 
is  it  here  necessary,  that  the  debtor  should  Imow  the  precise  amount  of  the  debt ; 
because  he  may  at  any  time  recover  his  lands,  upon  shewing  that  the  creditor  has 
been  fully  satisfied. 

Accordingly,  this  sort  of  adjudication  has  ever  been  considered  as  a  competent 

way  of  affecting  the  debtor's  heritage,  in  security  of  such  debts  as  can  only  be  liqui- 
dated, de  anno  in  annum,  or  of  such  as  cannot  properly  be  the  foundation  of  an  adjudi- 
cation for  payment.  Thus,  a  widow  may  adjudge  in  security  of  her  liferent ;  a 

cautioner  in  security  of  his  relief ;  and  a  purchaser  in  security  of  his  warrandice  ; 
Bankton,  b.  3,  tit.  2,  §  78  ;  Hamilton  v.  Chiesly,  24th  February  1675.  (See  Adjudi- 
cahok  in  Implement)  Bruce  t;.  Hepburn,  2d  January  1684,  observed  by  Fountainhall 

MOB.  I,  1* 
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and  Falconer)  (No.  1,  h.t.)-  These  several  claims  are  not  more  liquid  than  the  present. 
Like  it  they  are  contingent  on  future  events  ;  but  they  are  all  equally  capable  of  being 
secured  by  adjudication. 

The  Court  had  no  difficulty  upon  the  competency  of  the  adjudication,  as  a  security 

for  both  the  past  and  the  future  deficiencies  ;  and  therefore  "  repelled  the  objection." 

Lord  Reporter,  Westhall. — For  the  Objectors,  J.  Swinton. — Alt.  Robertson. — 
Clerk,  Orme. 

Law.  FoL  Die.  v.  3,  p.  2.    Fac.  Col.  No.  1,  p.  1. 

No.  25.    [110]  Maxwell  of  Dalswinton  and  Riddbll  of  Glenriddell  v.  Maxwell  of 
Barncleugh.     February  5, 1743. 

Pluris  petitio  is  only  inferred  from  the  decree,  not  from  the  libel. 

The  objection  to  an  adjudication,  that  the  libel,  upon  the  first  alternative,  con- 
cluded, that  the  lands  should  be  adjudged,  corresponding,  not  only  to  the  principal 

sum  and  annualrents,  and  fifth  part  more,  but  also  to  the  penalty,  was  not  sustained, 
even  to  the  effect  of  opening  the  legal ;  in  respect,  the  adjudication  proceeded,  not 
on  the  said  first  alternative,  but  upon  the  second. 

For,  even  though  there  had  been  the  like  error  in  libelling  upon  that  alternative, 
on  which  the  adjudication  did  proceed,  yet  if,  when  the  decree  came  to  be  pronounced, 
that  error,  of  pluris  petitio,  had  been  rectified,  and  decree  only  sought,  and  obtained, 
for  the  sums  truly  due,  the  error,  in  the  libel,  would  have  been  no  nullity. 

Fd.  Die.  V.  3,  p.  4.    KUkerran  (Adjudication),  No.  14,  p.  10. 

No.  35.      [122]  The  Creditors  of  Neil  Macneil  v.  James  Saddler.    March  7,  1794. 

An  adjudication  found  to  be  null,  which  was  led  upon  a  decree  for  payment  of  the 
random  sum  of  £10,000  ;  although  it  reserved  all  objections  contra  execuiionem  ; 
no  proof  of  the  debt  having  been  produced  when  the  decree  was  obtained  ;  and 
the  sum  really  due  having  turned  out  to  be  only  £800,  lOs.  7-i*^d.,  currency 
of  St.  Christopher's. 

William  Saddler,  of  the  island  of  Nevis,  merchant,  in  1758,  entered  into  copartner- 

ship with  Neil  Macneil.  Their  trade  was  carried  on  in  the  island  of  St.  Christopher's, 
under  the  management  of  the  latter,  who,  upon  the  dissolution  of  the  company, 
in  1761,  was  entrusted  with  winding  up  their  affairs. 

In  1763,  Macneil  eloped  from  St.  Christopher's,  carrying  with  him  effects  belong- 
ing to  the  company,  to  a  considerable  amount. 
Saddler,  knowing  that  Macneil,  at  this  time,  had  heritable  bonds,  for  £6722  sterling, 

over  the  estate  of  Taynish,  in  Scotland,  sent  a  power  of  attorney  to  a  man  of  business 
in  Edinburgh  ;  and,  at  the  same  time,  desired  him  to  attach  these  bonds  for  payment 
of  the  large  balance  which  he  then  imagined  Macneil  owed  him.  Having,  however, 

no  access  to  the  company  books,  which  were  in  Macneil's  custody,  he  had  no  means 
of  ascertaining  the  amount  of  his  claim  against  him.  His  information  to  his  agent 

here  was,  consequently,  in  very  general  terms  :  "  That  Macneil,  after  receiving  every 
shilling  he  could,  had  eloped  from  this  island,  and  carried  with  him  £7000  or  £8000, 
and  had  taken  protection  in  the  Danish  island  of  St.  Croix ;  where  he  is  not  only 
protected,  by  that  government,  in  his  person,  but  his  effects  ;  by  which  his  creditors 
will  be  defrauded  of  their  money;  amongst  whom,  I  am  the  most  considerable 

sufferer." Without  receiving  any  farther  information  from  Saddler,  his  agent  executed 
an  arrestment,  jurisdictionis  fundandw  causa ;  and,  on  the  24th  February  1764, 
raised  a  summons  of  constitution  against  Macneil,  for  pajnnent  of  the  random  sum 
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of  £10,000;    which,  it  was  stated,  "  would  appear  to  be  due  to  the  pursuer,  upon 
a  just  count  and  reckoning." 

When  the  summons  came  into  Court,  appearance  was  made  by  the  defender's 
attorney,  who  denied  the  hbel ;  and  stated,  '^  That  it  was  led  for  a  random  sum, 
unsupported  by  evidence."  To  which  it  was  answered,  That  there  were  already 
adjudications  led  against  the  defender;  and  that,  therefore,  in  order  to  put  the 
[123]  purauer  in  pan  casu  with  them,  it  was  necessary  that  decree  should  be  pronounced, 
reserving  all  defences  cojUra  executionem.  Accordingly,  in  February  1765,  a  decree 
was  obtained  imder  this  reservation. 

Saddler's  agent  soon  after  raised  a  summons  of  adjudication,  narrating  the  decree 
of  constitution,  and  the  reservation  which  it  contained  ;  and,  on  the  8th  August  1765, 

he  obtained  a  decree,  adjudging  Macneil's  interest  in  the  estate  of  Taynish,  for  pay- 
ment of  the  accumulated  sum  of  £10,724  sterling. 

In  1780,  this  adjudication  was  produced  as  an  interest  for  James  Saddler,  the 
heir  of  William,  in  the  ranking  of  Taynish  ;  but,  as  the  decree  of  constitution  had 
proceeded  without  any  evidence  of  the  debt,  the  company  books,  which  had  been 
recovered  from  Macneil,  were  transmitted  to  this  country  ;  and  a  remit  having  been 
afterwards  made  to  an  accountant,  to  ascertain  the  precise  balance  due  by  Macneil ; 

the  accountant  made  a  report,  that  no  more  than  £800,  10s.  7Y*^d.,  currency 
of  St.  Christopher's,  was  due. 

The  other  adjudgers,  of  Macneil's  bonds  on  the  estate  of  Ta3mish,  contended, 
That  the  adjudication  was  null  in  toto  ;  and 

Pleaded,  Imo,  The  decree  of  constitution,  and,  of  consequence,  the  adjudication, 
is  fundamentally  void,  as  having  been  obtained  without  any  proof  of  the  debt ; 
(See  Proof.)  Neither  will  the  reservation  which  it  contains,  of  all  objections  contra 
Gcecutionem,  support  it.  The  only  cases  where  such  reservations  have  any  efiect, 
are  those  requiring  dispatch,  where  the  pursuer  shews  proof  of  his  libel,  ex  facie  legal 
and  sufficient,  and  the  defender  states  defences  which  cannot  be  instantly  verified. 

2do,  Supposing  it  had  been  competent  for  Mr.  Saddler  to  have  adjudged,  he  mis- 
took the  proper  form. 

As  his  claim  was  illiquid  and  contingent,  in  place  of  adjudging  for  payment  on 
the  act  of  1672,  he  ought  to  have  led  an  adjudication  in  security,  the  legal  of  which 
never  expires ;  President  Falconer,  No.  102.  (See  What  Subjects  are  carried  by 
Adjudication)  ;  Forbes,  12th  July  1711,  Blaw  against  his  Father.  (See  Provisions 
to  Heirs  and  Children) ;  Fac.  Coll.  16th  February  1759,  Nisbet  v.  Stirling.  (See 
Adjudication  in  Security)  ;  14th  November  1781,  Brown  and  Collinson  v.  the 
other  Creditors  of  Sir  Thomas  Wallace.     (See  Adjudication  in  Security.) 

3tio,  The  extravagant  pluri^  feiitio  would  of  itself  be  fatal  to  the  adjudication,  even 
if  it  were  otherwise  unexceptionable.  It  is  led  for  £10,724  sterling ;  and  it  turns 
out,  that  there  is  only  £800, 10s.  7^d.,  currency,  due. 

In  adjudications  upon  the  act  1672,  as  well  as  in  the  old  apprisings,  the  debt,  for 
which  the  lands  are  adjudged,  is,  in  law,  held  to  be  a  price  commensurated  to  their 
value,  for  which  the  lands  are  sold  under  reversion  ;  and,  as  it  does  not  follow,  that 
because  the  debtor  allows  them  to  be  adjudged,  and  sold  for  a  particular  sum,  he 
would  have  done  so,  if  the  sum  had  been  less,  the  consequence  must  be,  that  an  adjudi- 

cation ought  to  be  set  aside,  when  the  debt  turns  out  to  be  less  than  the  [124]  sum 
adjudged  for.  Accordingly,  in  practice,  a  pluris  feiitio  is  always  fatal  to  the  diligence, 
as  a  proper  adjudication.  In  very  favourable  cases,  indeed,  such  as  where  partial 
payments  have  been  made  without  the  knowledge  of  the  creditor,  or  where  the  debt 
is  found  to  be  less  than  what  was  supposed,  in  consequence  of  the  subsequent  decision 
of  points  of  law,  it  is  sustained  as  a  security  for  the  debt,  without  the  accumulations  ; 
but  this  is  converting  it  into  a  right  of  a  quit«  different  nature,  and  may  be  regarded 
as  one  of  the  strongest  exertions  of  the  nobile  offlcium  of  the  Court.  In  cases  hke  the 
present,  however,  where  the  pluris  petitio  is  considerable,  and  where  there  is  no  plea  of 
favour  on  the  part  of  the  creditor,  the  adjudication  is  always  reduced  in  toto  ;  Fac. 
Col.  16th  December  1760,  Creditors  of  Brown  v.  Gordon  (No.  30,  h.t.) ;  4th 
February  1784,  Apparent  Heir  of  Porteous  v.  Sir  James  Nasmith  (No.  34,  h.t.). 

Answered,  Imo,  The  debt,  for  which  the  adjudication  was  led,  arose,  not  from 
any  clear  document  by  which  its  amount  could  be  instantly  verified,  but  from  a 
fraudulent  act  on  the  part  of  Macneil,  which  made  it  impracticable  for  Saddler  to 
give  his  attorney,  in  this  country,  precise  information  respecting  the  extent  of  the 
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balance  due  to  him,  or  to  transmit  any  vouclier  for  instructing  it.  And,  as  other 
creditors  of  Macneil  were  adjudging  the  fund  in  medio,  the  year  and  day  must  necea- 
sarily  have  elapsed,  before  more  accurate  information  could  have  been  got  from 
the  West  Indies.  In  this  situation,  the  adjudging  for  a  random  sum,  reserving  all 
defences  contra  exeoutionem,  was  a  measure  justified  by  the  necessity  of  the  case  ; 
as  otherwise,  the  preference  given  to  adjudications  within  year  and  day,  would  often 
amount  to  an  absolute  exclusion  of  just  creditors  residing  in  foreign  countries. 

2do,  The  adjudication  in  question  was  substantially  one  in  security ;  for,  as  it 
proceeded  on  a  decree  of  constitution,  containing  a  reservation  of  all  defences  contra 
executionem^  it  appeared,  ex  faciei  to  have  been  obtained  for  a  debt,  not  yet  properly 
liquidated.  The  legal,  therefore,  could  never  expire ;  it  being  thus  admitted,  that 
the  sum  which  the  debtor  was  to  pay,  in  order  to  redeem  it,  was  to  be  the  subject 
of  after  discussion. 

3tio,  When  adjudications  were  substituted  in  place  of  apprisings,  although  they 
still  bore  the  form  of  sales  under  redemption,  they  came  in  reality  to  be  considered 
merely  as  securities  for  debt ;  and  hence  the  voiding  an  adjudication  in  toto,  on  account 
of  a  pluris  petitio,  became  as  unnecessary  as  it  was  rigorous.  If  led  for  more  than 
the  real  debt,  nothing  can  be  more  simple  than  to  reduce  it,  qiM>ad  excessum,  allowing 
it  to  subsist  as  a  security  for  what  is  justly  due.  Accordingly,  for  a  long  time  past, 
the  practice  has  been  merely  to  restrict  the  adjudication  to  that  sum,  striking  ofi 
penalties  and  accumulations ;  Kilkerran,  p.  17,  6th  November  1747,  Ross  v. 
Balnagown  and  Davidson  (No.  27,  h.t.) ;  3d  December  1751,  Creditors  of  Castle 
Sommerville  v.  Lookup  (No.  28,  h.t.). 

The  Lord  Ordinary  reported  the  cause,  on  informations. 
Observed,  on  the  Bench  :  Where  grounds  of  debt  are  produced,  and  there  is 

[125]  ̂ ot  sufficient  time  to  discuss  defences  stated  against  them,  decree  ought  to  be 
pronounced,  reserving  all  objections  contra  executionem.  But  here  the  adjudication 
proceeded  on  a  decree  pronounced,  without  any  evidence  of  the  debt.  In  such  a 
case,  the  pursuer  must  take  care  that  his  demand  be  not  beyond  what  is  justly  due  ; 
whereas,  here  the  pluris  pelitio  is  perhaps  the  greatest  that  has  ever  occurred  in  this 
Court.  Creditors  taking  decrees  for  random  sums,  with  a  view  to  adjudge,  should 
always  conclude  for  less  than  the  real  amount  of  their  claim ;  or,  if  they  wish  to 
take  every  chance,  they  should  separate  the  sum  clearly  due  to  them  from  that  for 
which  they  have  only  a  doubtful  claim,  and  make  a  distinct  conclusion  for  each. 

The  Court  unanimously  "  sustained  the  objections  to  William  Saddler's  adjudi- cation ;  and  found,  That,  in  virtue  thereof,  James  Saddler  is  not  entitled  to  be  ranked 

upon  the  subject  in  question." 

Lord  Ordinary,  Craig. — For  Saddler,  Solicitor-General  Blaib,  John  Clerk. — For 
MacneiFs  other  Creditors,  M.  Ross,  Morthland. — Clerk,  Home. 

Davidson,  Fd,  Die.  v.  3,  p.  6.    Fac,  Cd,  No.  113,  p.  250. 

No.  16.    [148]  James  Blair  and  John  Nairn  v.  Robert  Freebairn.    July  22, 1737. 

The  office  of  King's  printer  granted  to  a  person,  his  heirs  and  assignees,  found 
to  be  adjudgeable. 

The  question  betwixt  these  parties  was,  Whether  or  not  a  gift  from  the  Crown 
to  the  said  Robert  Freebairn,  his  heirs,  assignees,  and  substitutes,  of  being  the  Ejng's 
sole  printer  for  41  years,  was  adjudgeable  ?  The  arguments  urged  for  the  defender 
were.  That  every  debtor  ought  to  dispone  in  satisfaction  of  a  just  debt,  and,  if  he 
refused,  the  law  would  do  it  for  him  ;  but,  where  he  could  not,  the  law  cannot  inter- 

pose. It  was  further  pleaded,  in  general.  That,  if  a  right  may  be  assignable,  but  not 
without  the  consent  of  a  third  party,  no  creditor,  until  such  consent  is  obtained,  can 
pretend  to  adjudge,  under  colour  that  his  debtor  unjustly  refuses  to  assign. 

It  was  likewise  argued :   That  there  are  several  offices,  where  a  delectus  personcB 
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is  absolutely  necessary  ;  and,  to  intrust  the  officer  with  chusing  his  successor  in  such 
offices,  woidd  be  dangerous  to  the  constitution  :  e.g.  To  suppose  a  bench  of  judges, 
who  had  right  to  their  offices  by  dispositions  or  adjudications,  would  be  absurd.  It 
is  true,  there  is  no  statute  concerning  this  matter  ;  but,  where  personal  qualifications 
are  necessary,  incroachments  against  this  rule  are  secured  by  the  law  of  common 
sense  and  public  utility.  And,  if  a  grant  of  them  were  given  to  assignees,  it  is  believed, 
such  a  clause  would  have  no  effect.  Now,  to  apply  these  things  to  the  case  in  hand, 
it  may  not  be  improper  to  observe,  that,  although  monopolies  are  reckoned  illegal, 
and  a  great  grievance  to  the  subject,  yet  the  necessity  of  government,  and  the  good 

of  the  nation,  forced  a  monopoly  to  the  King's  printer  ;  for,  if  irreli^ous  and  heretical 
persons  had  the  power  of  publishing  religious  books,  seeds  of  schisms  and  heresies 
would,  with  great  ease,  be  sown,  to  the  subversion  of  religion  ;  or,  if  seditious  persons 
had  a  power  of  printing,  for  acts  of  Parliament,  what  they  thought  fit,  dangerous 
consequences  might  follow  ;  which  made  it  necessary,  that  the  sole  right  of  printing 
should  be  in  one  appointed  by  the  Crown  :  So  that,  from  the  nature  and  circum- 

stances of  this  office,  it  cannot  be  adjudged.  Besides,  if  this  is  allowed,  the  conse- 
quence would  be,  that  a  taylor  would  become  the  King's  smith,  and  vice  versa ; 

though  both  offices  were  [149]  given  (or  are  supposed  to  be  given),  to  persons  who  are 
in  a  condition  properly  to  discharge  the  duty  of  the  office,  and  which  is  supposed 
here,  as  appears  from  the  preamble  to  this  grant. 

It  is  a  separate  question.  Whether  or  not,  if  a  salary  were  annexed  to  an  office, 

the  salary  might  be  adjudged  ;  as  the  profits  which  arise  to  the  King's  printer,  might, 
by  diligence,  be  carried  off  by  his  creditors  ;  but  the  office  itself  can  never  be  conveyed 

m  Ihat  manner.  Indeed,  a  Eong's  printer  may  enter  into  articles  of  agreement  con- 
cerning the  profits,  which  he  may  be  compelled  to  stand  to  ;  but  he  can  no  more  be 

denuded  of  his  office  by  adjudication,  or  disposition,  than  a  burgess  can  of  burgesship, 
or  any  other  person  of  the  freedom  of  an  incorporation. 

And  as  the  freedom  of  a  burgh,  or  of  an  incorporation,  cannot  be  conferred  without 

ibe  consent  of  the  community  or  incorporation  ;  so  none  can  be  King's  printer  without 
the  consent  of  the  Sovereign.  Nor  is  it  any  objection,  that  this  grant  is  to  assignees  ; 
because,  in  consistence  with  the  rest  of  the  gift,  they  cannot  extend  further  than 
substitutes,  who  are  likewise  mentioned,  and  for  whom  the  defender  is  answerable. 
But,  even  supposing  assignees  did  mean  something  different  from  substitutes,  it  would 
reach  no  farther  than  assignations,  with  consent  of  the  Crown  :  For,  to  suppose  the 

defender  could  dubb  every  one  he  pleased  with  being  Ejng's  printer,  and  put  it  in  the 
power  of  a  street-cadie  to  print  Bibles  and  acts  of  Parliament,  can  never  be  supposed  to 
have  been  the  meaning  of  the  Crown. 

Answered  for  the  pursuers  :  There  is  no  right  whatsoever,  which  is  in  patrimonio 
'  and  descends  to  heirs,  that  can  be  with-holden  from  creditors,  as  they  have  a  right  to 
affect  eveiy  such  subject  belonging  to  their  debtor,  whether  it  goes  to  assignees  or 
not :  But  here  the  grant  is  expressly  conceived  to  assignees  :  Therefore,  it  is  odd  to 
plead,  it  cannot  be  assigned,  without  a  new  consent  from  the  Crown,  when,  by  such 
construction,  there  could  be  no  meaning  at  all  in  adding  assignees  ;  seeing,  without 
that  addition,  an  assignation,  founded  on  such  consent,  would  be  valid.  At  the  same 
time,  it  can  be  no  doubt,  there  are  many  offices  which  would  be  monstrous  to  suppose 
transmissible,  either  to  heirs  or  assignees ;  but  where  an  office  is  granted  to  these,  or 
either  of  them,  it  is  a  proof  that  personal  skill  and  fitness  was  not  the  motive  of  malang 
such  a  grant,  else  it  would  never  have  been  communicable  to  persons  unknown  to  the 
granter.  Such  a  gift  partakes  more  of  the  nature  of  a  right  and  privilege,  than  of  an 
office  of  trust ;  and  this  is  the  case  of  grants  which  do  not  necessarily  require  to  be 
exerced  by  the  patentee  himself,  but  may  be  sufficiently  executed  by  others. 

The  defender's  anxiety  to  prevent  the  printing  of  heretical  or  seditious  books, 
is  unnecessary  in  the  present  question,  because  such  abuse  is  not  to  be  supposed ; 
and,  if  it  were,  it  could  not  be  guarded  against  by  excluding  assignees  or  adjudgers, 
as  the  first  patentee  might  be  guilty  of  such  an  abuse  as  well  as  an  adjudger.  Nor  is 
it  a  good  answer.  That  he  is  entrusted  by  the  Crown  ;  for,  besides  that  one  may 
counteract  his  trust,  it  is  idle  to  talk  of  that,  where  the  grant  is  to  heirs  [150]  ̂ ^^ 
must  be  unknown  to  the  granter,  and  consequently  cannot  be  the  objects  of  a  particular 
idedus  or  trust  reposed  in  them. 

The  instance  of  the  offices  of  the  King's  taylor  or  smith  do  not  apply  ;  seeing,  if 
these  were  granted  to  assignees,  they  behoved  likewise  to  fall  to  adjudgers.    Neither 
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is  the  case  of  a  burgess,  or  member  of  an  incorporation,  to  the  point,  unless  it  could 
be  shown,  that  such  privileges  were  transferrable  to  assignees  :     At  any  rate,  it  is 
jus  tertii  for  the  defender  to  make  this  objection  to  his  own  creditors. 

The  Lords  found  the  office  of  King's  printer  adjudgeable. 

^oZ.  Z)ic.  V.  3,  p.  9.     C.^ome,  No.  68,  p.  116. 

No.  17.         Sir  Alexander  Cockburn  v.  Creditors  of  Langton.    July  10,  1747. 

The  office  of  principal  Usher  to  the  King,  found  to  be  adjudgeable. 

The  office  of  principal  Usher  to  the  King,  was  granted  heritably  to  the  predecessor 
of  Sir  Alexander  Cockburn  of  Langton.  What  was  the  precise  date  of  the  original 
grant,  does  not  with  certainty  appear  ;  but  there  is,  in  the  records,  a  grant  by  King 
Robert  the  II.  ratified  in  Parliament,  to  Alexander  de  Cockburn,  therein  designed, 

"  dilecto  nostro  armigero."  This  grant  dispones  to  him  the  three  baronies  of  Bolton, 
Caridden,  and  Langton,  in  free  forestry  and  warren,  with  the  burgh  of  barony  ;  and 

then  adds,  "  Itaque  quod  dictus  Alexander,  hseredes  vel  assignati  sui  intersit  vel 
intersint  tres  sectas  capitales,  viz.  Sectam  itineris  justiciarii  tent,  inter  vicecomitatum 
de  Berwick  super  Tuedam,  sectam  itineris  justiciarii  tent,  apud  Edinburgh,  et 
Parliamentum  nostrum  tent,  apud  Sconam  :  et  quod  dictus  Alexander  vel  hseredes 
sint  principales  ostiarii  nostri  ad  nostra  Parliamenta,  generalia  concilia,  et  festa, 
capiendo  de  nobis  et  successoribus  nostris  per  dictum  tempus,  liberationem  pro  duobus 

armigeris,  duobus  arcutenentibus,  cum  gladiferis  et  equis  pertinentibus  eisdem."  And 
the  charter  contains  a  reddendo  of  a  pair  of  gilded  spurs  of  blanch  farm,  pro  omni  alio 
(mere.  From  the  1647,  downward,  there  is  a  connected  progress  of  grants  from  the 

crown,  of  the  said  office,  to  Sir  Alexander's  predecessors,  and  their  heirs-male  ;  with 
this  variation,  by  charter  under  the  Great  Seal  in  the  1674,  that  there  is  a  fee,  or 
yearly  pension  of  £250  sterling,  annexed  to  the  office,  in  place  of  the  livery,  or  main- 

tenance formerly  given  to  principal  usher's  attendants,  to  his  esquires,  archers,  sword- 
bearers,  and  his  and  their  horses,  and  their  grooms. 

The  creditors  of  Langton,  who  had  adjudged  the  office,  as  well  as  the  land  estate, 
having  brought  a  ranking  and  sale  of  the  estate,  comprehending  the  said  heritable 
office,  and  the  fees  thereof,  Sir  Alexander,  apparent  heir  male  of  the  family,  being 
advised  that  this  office  was  a  right  annexed  to  the  person,  and  not  to  the  estate,  and 
consequently  not  transmissible  by  voluntary  conveyance,  nor  by  legal  diligence, 

brought  a  declarator  to  have  it  found  and  declared,  "  That  this  office  is  not  a  patri- 
monial estate,  capable  to  be  aliened  from  the  family,  or  to  [151]  be  afiected  by 

creditors  ;  but  that  it  must  descend  to  the  heirs  of  the  family  in  their  right  of  blood, 

and  that  the  pursuer's  taking  and  holding  this  office  cannot  subject  him  to  the  debts 
of  his  predecessors." 

In  support  of  these  conclusions,  the  arguments  urged  for  the  pursuer  were  what 
follow.  Property,  no  doubt,  implies  a  power  of  disposal,  whether  the  subject  of  the 
property  be  land,  moveables,  or  an  office.  But,  by  the  establishment  of  the  feudal 
law,  which  comprehended  offices  as  well  as  lands,  the  superior  was  understood  pro- 

prietor, and  the  vassal  had  nothing  but  the  ususfructus,  or  the  use  of  the  subject. 
The  grant  made  to  the  vassal  of  the  land  was  not  understood  an  alienation  of  the 
property,  but  only  a  right  to  enjoy  the  fruits  instead  of  wages,  to  enable  him  to  per- 

form the  services  contained  in  the  grant.  At  first,  these  grants  were  during  pleasure  ; 

they  were  afterwards  continued  for  life  ;  and  at  last  extended  to  the  grantee's  male 
descendents.  Accordingly,  when  a  vassal  died,  his  right  of  usufruct  died  with  him ; 

and  his  son  had  no  other  right  to  the  land,  but  what  depended  upon  the  superior's 
obligation,  contained  in  the  original  feudal  right,  to  renew  the  grant  in  favour  of  the 

grantee's  male  descendents.  This  claim  was  competent  to  the  heir,  not  as  deriving 
any  right  from  his  ancestor,  but  as  creditor  to  the  superior.  See  2d  of  Statutes, 
Rob.  1,  cap.  6,  which  directs  the  manner  of  laying  this  claim. 

Among  the  Romans,  where  lands  were  allodial,  an  heir  claimed  the  land  in  right 
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of  his  ancestor  ;  and  there  was  necessary  an  aditio  hcBredUatiSy  to  be  a  legal  and  public 

testimony  of  the  heir's  will,  to  subject  himself  to  all  the  ancestor's  debts  and  engage* 
ments,  which  was  a  necessary  consequence  among  them  of  an  heir's  taking  up  an 
ancestor's  estate.  An  aditio  hcBreditatis  was  not  necessary  among  us,  nor  is  such  a 
form  known  in  our  old  law.  With  regard  to  moveables,  if  they  were  not  conveyed 
by  testament,  the  church  had  the  management  and  distribution.  And  as  to  land, 
the  heir  might  safely  demand  a  renovation  of  the  feu  from  the  superior,  without  any 
form  of  aditio  ;  because  an  heir,  by  this  new  grant,  became  only  subjected  to  perform 

the  feudal  services  to  the  superior,  without  being  liable  for  any  of  his  ancestor's  debts. 
As  he  took  nothing  in  the  right  of  his  ancestor,  there  was  no  foundation  in  law  nor 

equity,  to  burden  him  with  his  ancestor's  debts.  After  the  Roman  law  was  intro- 
duced into  Scotland,  the  great  regard  paid  to  that  law  among  the  modern  nations 

in  Europe,  led  us  by  degrees  to  vary  the  principles  of  our  old  law,  so  as  to  accommo- 
date them,  as  much  as  possible,  to  this  new  adopted  law.  Thus,  a  special  service  is 

commonly  held  to  be  the  form  of  aditio  in  land  estates.  But  when  we  consider  the 
thiog  attentively,  we  will  find,  that  a  special  service  is  not  at  all  of  the  nature  of  an 

aditio  hcBreditaiis,  to  transmit  the  defunct's  right  into  the  person  of  his  heir :  The 
whole  procedure  of  it  shows,  that  it  is  intended  for  no  other  purpose,  but  to  obtain  a 
renewal  of  the  feu  from  the  superior,  and  to  derive  a  right  from  him,  not  at  all  from 
the  defunct. 

By  the  feudal  law,  and  by  the  practice  of  this  country,  an  heir  of  ward-land  is 
not  entitled  to  demand  a  renovation  of  the  feu  from  the  superior,  till  he  be  of  [152]  ̂ uU 
age  for  performing  the  services  for  which  the  land  was  granted  to  his  family.  By 

the  common  principles  of  law,  a  minor  is  entitled  to  take  up  his  father's  right,  as 
well  as  a  major  is.  Here  a  minor  has  no  claim  to  the  land  ;  which  proves  that  he 
derives  no  right  from  the  predecessor.  His  claim  lies  against  the  superior,  who,  in 
the  original  covenant,  gave  the  land  to  the  vassal  and  his  male  descendents,  upon 
condition  of  his  military  service,  and  for  maintaining  them  during  their  service.  But 
it  is  implied  in  such  a  grant,  that  the  superior  is  not  bound  to  give  his  land  to  an  heir 
who  is  not  capable  to  bear  arms  ;  and  therefore  he  is  not  bound  to  give  the  heir  posses- 

sion till  he  be  of  full  age,  when  he  is  understood  fit  for  war. 
Thus  a  vassal,  by  the  feudal  law,  is  in  reality  but  a  liferenter,  or  usufructuarius^ 

as  much  after  heirs  were  introduced  into  feus  as  before.  The  heir  is  called  to  be 
servant  to  the  superior,  and  he  gets  his  wages  or  fee  from  the  superior,  who  assigns 
him  the  same  portion  of  land  that  his  father  formerly  had,  for  the  same  service.  But, 
in  this  matter  he  is  to  be  considered  as  heir  designative  only.  He  derives  no  right 

from  his  father,  if  it  be  not  birth  and  blood.  After  the  father's  death,  the  land  returns 
to  the  superior,  who  bestows  it  of  new  upon  the  son,  according  to  his  promise  in  the 
oiiginal  grant. 

To  come  close  to  the  present  point,  when  the  feudal  law  came  to  be  in  vigour, 
grants  of  all  kinds  were  formed  upon  the  plan  of  it,  not  excepting  grants  of  honour 
and  of  offices.  The  office-bearer  was  the  vassal,  and  he  held  his  office  of  the  grantor 
his  superior,  under  the  condition  of  performing  the  duties  of  his  office,  of  whatever 
nature  these  were.  Dignities,  originally,  were  always  granted  along  with  land,  or  with 
jurisdiction ;  and  even,  at  present,  where  they  are  granted  without  relation  to  either, 

they  imply  a  reddendo  of  the  being  the  King's  counsellors,  and  of  attending  him  in Parliament. 

It  is  no  wonder  then,  that  by  the  original  constitution  of  feudal  holdings,  the 
subjects  or  privileges  thereby  held,  were  put  altogether  extra  commercium.  Many 
things  concurred :  There  was  a  ddeclus  personarum ;  there  was  a  standing  contract 
betwixt  the  superior  and  his  vassal ;  a  subject  granted  for  services  to  be  performed 
by  that  very  vassal,  which  subject  could  not  be  taken  from  the  vassal  without  the 

sapeiior's  consent,  as  being  destined  for  a  certain  purpose ;  and  lastly,  there  was 
properly  no  subject  in  the  vassal,  which  could  be  alienated,  every  vassal  being  pro- 

perly an  usufnustuarius,  and  the  heir  deriving  right  not  from  his  predecessor,  but 
from  the  superior. 

But  in  progress  of  time,  when  nations  were  civilized,  and  the  arts  of  peace  culti- 
vated, nulitary  prowess  was  of  less  importance.  Peace  produced  industry,  and 

industry  produced  commerce  :  Money  came  to  be  of  general  use  ;  and,  by  the  increase 
of  money,  land  acquired  a  value  which  it  had  not  originally.  Vassals  were  willing 
to  alien  their  land  for  money,  and  superiors  were  easily  brought  to  consent,  upon 
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getting  a  part  of  the  price.  Thus  the  commerce  of  land  crept  in  by  degrees ;  and 
when  a  man  purchased  land  for  a  full  price,  it  was  a  natural  consequence,  that  he 
should  have  more  power  over  it,  than  if  he  had  got  it,  as  a  [153]  gratuity  for  military 
service.  In  process  of  time,  feus  came  to  be  considered  as  patrimonial,  which  origin- 

ally were  beneficiary  only  :  They  came  to  be  granted  without  limitation,  to  the  pur- 
chaser, and  to  his  heirs  whatever.  In  a  word,  they  are  now  in  England  in  every 

shape  allodial ;  and  equally  so  in  this  country,  except  as  to  the  form  of  transmission. 
To  this  day,  traces  of  our  old  law  so  far  remain,  that  land  cannot  be  directly 

alienated  without  the  superior's  consent.  But  then,  there  is  a  remedy  provided 
against  this  restraint  by  an  adjudication.  So  soon  as  land  came  to  be  patrimonial, 

it  was  a  natural  consequence,  that  it  should  be  attachable,  for  payment  of  the  vassal's 
debt.  This  gave  rise  to  apprisings  and  adjudications ;  which  the  superior  is  bound 
to  complete,  by  granting  a  charter  to  the  creditor.  And,  under  the  notion  of  debt, 
every  sort  of  conveyance  may  be  thus  made  effectual. 

Land  is  the  most  natural  subject  of  commerce  ;  and  a  desirable  purchase,  as  being 
the  most  permanent  commodity  of  any  that  b  designed  for  the  use  of  man  :  and  this 
natural  aptitude  for  commerce,  could  not  fail,  in  time,  to  get  the  better  of  the  feudal 
law.  But  offices,  and  dignities,  are  of  a  quite  contrary  nature.  It  is,  in  a  great 
measure,  inconsistent  with  the  policy  of  a  well-governed  country,  that  these  should 
be  in  commercio.  It  is,  even,  a  stretch,  to  make  them  hereditary ;  of  which  our  legis- 

lature was  extremely  sensible,  in  the  reign  of  James  II.,  when  the  evil  was,  in  part, 
remedied,  by  forbidding  heritable  offices  to  be  granted  in  time  coming.  It  would 
be  still  a  wider  stretch,  to  make  such  rights  saleable,  and  adjudgeable  by  creditors  ; 
which  might  well  deserve  to  be  repressed  by  law,  had  it  ever  crept  into  use.  But, 
whatever  faint  attempts  have  been  made,  every  good  man  must  be  pleased  to  find, 
that  such  a  gross  corruption  has  never  gained  an  establishment  among  us  ;  and,  every 
good  man  must  heartily  wish,  that  it  never  may. 

Thus,  the  strict  rules,  of  the  feudal  law,  continue,  among  us,  in  their  original 
force  ;  so  far,  as  they  concern  offices  and  dignities.  These  cannot  be  alienated,  with- 

out consent  of  the  superior.  And,  though,  by  statute,  the  superior  is  bound  to  accept 
a  creditor,  for  his  vassal,  who  adjudges  land  for  payment  of  debt ;  yet,  adjudgers  of 
offices  and  dignities,  have  no  such  privilege.  The  statute  takes  place,  only  in  lands, 
and  other  patrimonial  subjects ;  and,  neither  the  spirit,  nor  letter  of  the  law,  can  be 
stretched,  to  comprehend  offices  and  dignities,  which  are  strictly  beneficiary,  not  at 
all  patrimonial. 

It  is  very  true,  that  the  office,  of  heritable  usher,  is  not  of  the  first  magnitude  : 
Perhaps,  it  does  not  require  any  particular  skill,  or  activity,  to  perform  the  duty  of 
the  office.  But,  then,  it  is  a  grant,  from  the  Crown,  to  a  certain  family,  selected  to 
serve  as  usher  ;  and,  the  King  cannot  have  other  ushers  imposed  upon  him,  but  whom 
he  has  chosen.  Every  heir  is  entitled  to  the  office,  as  called  to  it  personally,  by  the 
grant ;  and  not  as  deriving  any  right  from  his  predecessor.  At  the  same  time,  it 
cannot  pass  observation,  that  the  defenders  seem  to  give  little  attention  to  conse- 

quences, when  they  urge,  the  meanness  of  the  office,  as  an  argument  in  their  favour. 
Were  the  judgment,  in  this  case,  to  affect  the  pursuer  only,  it  [154]  would  not  deserve 
any  regard,  further  than  so  far  as  justice  is  concerned.  But,  it  makes  the  present 
question  of  the  utmost  importance,  that  it  is  a  leading  case  ;  for,  whatever  judgment 
is  here  given,  must  be  applicable  to  offices  of  the  highest  trust  and  importance,  as 
well  as  the  lowest.  If  the  office  of  usher  be  found  adjudgeable,  the  Court  cannot 
stop  short ;  but  must  find  the  same,  as  to  all  the  hereditary  offices  in  the  kingdom  ; 
the  greatest  in  power  and  dignity  not  excepted. 

This  train  of  reasoning  may  be  reduced,  into  a  narrow  compass.  The  nature 
of  these  offices  preserves  them  from  being  in  commercio  ;  and,  when  we  consider  the 
manner  of  their  establishment  by  feudal  holding,  it  must  be  yielded,  there  was  a  time 
when  they  were  extra  commercium,  as  much  as  land  was.  Land  is  now  in  commercio  ; 
and  it  is  good  policy  it  should  be  so.  The  direct  contrary  obtains,  in  dignities  and 
offices  :  It  would  be  a  gross  abuse,  to  bring  them  into  commerce.  These  things  being 
yielded  (and  there  is  no  disputing  any  of  them),  it  remains,  upon  the  defenders,  to 
make  out,  that  this  abuse,  however  gross,  is  sanctified  by  practice  and  custom.  If 
they  can  bring  full  evidence  of  this,  there  is  no  help  for  it ;  they  must  gain  their  cause. 
But,  if  they  can  only  give  a  few  instances,  where  heritable  sheriffships  have  been 
adjudged,  and,  at  best,  acquiesced  in,  without  challenge  (not  one  single  instance, 
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where  tlie  same,  upon  challenge,  has  got  the  countenance,  and  authority,  of  a  court 
of  law),  such  instances  can  only  shew,  that  the  abuse  is  creeping  in ;  which,  instead  of 
being  a  favourable  circumstance  for  the  defenders,  ought  to  rouse  the  attention  of 
the  public,  and  engage  the  Court  of  Session,  by  a  judgment,  upon  the  point  of  right, 
to  put  an  end,  at  once,  to  this  encroachment  upon  law  and  good  policy.  What  an 
appearance  must  it  have,  to  see  the  twofold  power  of  a  magistrate,  and  of  a  judge, 
pat  to  sale  in  a  market,  under  the  title  of  a  sheri&hip?  A  thing,  that  would 
be  remarked,  as  uncouth,  even  in  the  history  of  savages.  And  yet,  the  conse- 

quence is  evident;  for,  if  a  sheriffship  be  found  adjudgeable  for  debt,  such  a  judg- 
ment must  pave  the  way,  to  bring  it  absolutely  into  commerce.  In  a  country, 

where  offices  are  venal,  it  is  no  wonder,  that  everything  else  should  be  bought  and 
sold.  But,  the  pursuer  rests,  in  the  humble  assurance,  that  the  Court  of  Session  will 
never  give  countenance  to  such  a  gross  corruption. 

As  the  defenders  laid  great  weight,  upon  the  many  instances,  produced  by  them, 
of  heritable  offices  passing  by  retours  (concluding,  from  thence,  that  heritable  offices 
aie  considered,  in  our  practice,  to  be  patrimonial,  and,  consequently,  attachable,  for 
payment  of  debt),  the  pursuer  endeavoured  to  remove  the  weight  of  these  instances, 
by  observing,  that  there  is  no  instance  of  a  service,  where  nothing  was  intended  to 

be  taken  up  but  an  office,  or  a  dignity.  The  instance  of  Charles  XL's  serving  heir  to 
the  Duke  of  Lennox,  in  order  to  carry  the  heritable  offices  of  high  admiral,  and  high 
chamberlain,  does  not  hold  true  in  fact :  The  brieve  was  taken  out  to  serve  the  King 
heir  in  the  earldom  of  Lenox ;  and  these  offices  went  into  the  retour,  as  being 
annexed  to  the  earldom,  and  contained  in  the  charter  from  whence  a  description 
of  the  lands  was  taken.  And  it  must  be  [155]  obvious,  that  instances  of  retours 
of  lands  where  offices  and  dignities  are  also  engrossed,  can  be  of  no  weight  to 

prove,  that,  in  our  practice,  retours  are  necessary  to  connect  the  heir's  title  to 
an  office,  or  dignity ;  since  the  retour,  at  any  rate,  is  necessary  for  the  land. 
But,  as  this  matter  is  of  importance,  the  pursuer  will  consider  it  a  little  more  at 
large. 

There  can  be  little  doubt,  that  the  renovation  of  the  feu,  in  the  person  of  every 
heir,  was  requisite,  in  dignities  and  offices,  as  well  as  in  land.  What  was  the  precise 
form  of  the  renovation,  in  these  cases,  is  a  little  dark.  Our  lawyers  are  silent  upon 
this  head ;  probably  because  the  thing  has  not  often  occurred :  For,  originally, 
offices,  and  dignities,  were  always  annexed  to  land  ;  and  the  renovation  of  the  feu, 
by  infeftment,  upon  a  retour,  carried,  along,  the  whole  connected  rights.  In  England, 
at  this  very  day,  we  find  traces,  of  the  renovation  of  the  feu,  in  dignities  :  The  heir 
of  a  peer  cannot  take  his  seat  in  Parliament,  at  short  hand,  but  must  be  introduced, 
by  two  other  peers,  in  a  form  prescribed  by  custom  ;  and,  probably,  there  has  been 
some  such  thmg  in  Scotland.  But,  however  this  be,  one  thing  is  extremely  plain, 

that  a  service,  and  retour,  can  never  be  requisite,  for  making  up  the  heir's  title,  in  a 
dignity,  or  office,  unless  where  annexed  to  land.  It  is  obvious,  that  a  service  and 
rctonr  is  calculated  for  land  only.  The  questions,  which  are  put  to  the  inquest,  do, 
all  of  them,  regard  the  land,  in  which  the  predecessor  died  infeft ;  and  the  verdict,  or 
answers,  made  by  the  jurj^,  are  adapted  to  the  questions.  At  the  same  time,  in  giving 
the  heir  possession  of  his  father's  dignity,  or  office,  there  was  no  necessity  of  an 
inquisition,  as  in  the  case  of  land.  The  King,  though  he  is  not  supposed  to  know  the 
condition  and  circumstances  of  every  one  of  his  vassals,  can  scarcely  fail  to  be  person- 

ally acquainted  with  every  one  of  his  nobles,  and  with  every  one  of  his  office-bearers  ; 
and,  therefore,  for  ought  appears,  the  heir  was  admitted  in  these  cases,  whatever  was 
the  form  of  the  admission,  without  any  preceding  inquisition. 

And  this  is  the  true  reason,  and  foundation  of  the  rule,  that  service  is  not  necessary 
in  dignities,  and  in  offices.  An  heir-apparent,  of  a  peer,  may,  without  any  solemnity, 
asBumc  his  predecessor's  title  ;  which,  of  course,  gives  him  all  the  privileges  belonging 
to  it.  The  case  is  the  same,  with  regard  to  an  office.  And  it  would  appear,  that,  if 
there  has  been  any  particular  form,  in  these  cases,  of  renewing  the  feu  in  the  person  of 
the  heir,  the  same  has  worn  out  of  practice,  as  the  strict  forms  of  the  feudal  law  are 
imiversally  wearing  out.  And  so,  with  regard  to  dignities  and  offices,  the  case,  among 
ns,  at  present,  comes  to  be  much  upon  the  same  footing  with  what  has  always  been  the 
law  of  France,  lands  not  excepted,  that  mortuus  aasit  vivum  ;  which,  in  plain  English, 
is,  that  the  heir  is  entitled  to  take  up  his  predecessor's  right  at  short  hand,  without 
iieeding  a  renovation  of  the  feu  from  the  superior. 
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The  pursuer  thought  it  necessary,  to  explain  this  matter  at  large  ;  both  as  tending 
to  support  one  branch  of  his  libel,  viz.  that  he  is  entitled  to  take  up  the  office  of  usher, 
without  a  service,  and,  consequently,  without  being  subjected  to  the  debts  of  his 
predecessor ;  and  also,  as  furnishing,  in  his  apprehension,  a  strong  [156]  additional 
argument,  in  support  of  the  first  branch  of  his  libel,  viz.  that  the  subject  is  not  ad- 

judgeable. For  to  say,  A  subject  may  be  taken  up  by  an  heir,  without  incurring  a 
passive  title,  and  to  say.  That  a  subject  is  not  adjudgeable,  are  propositions  intimately 
connected  ;  the  one  must  be  a  consequence  of  the  other  :  The  reason  is,  that  a  man 
can  withhold  from  his  creditors  no  subject,  which  he  can  turn  into  money,  for  their 
payment :  Every  such  subject  may  be  attached  by  legal  execution ;  and  the  heir, 
who  takes  up  such  a  subject,  must  be  liable  in  a  passive  title,  as  intromiting  with  a 
fund  which  ought  to  go  to  creditors  for  their  payment.  If,  therefore,  there  be  a 
subject  which  is  not  attachable  by  creditors,  we  may  safely  conclude,  that  the  heir 
may  take  up  the  same,  without  incurring  a  passive  title  ;  as  e  converso,  if  there  be  a 
subject  which  the  heir  may  take  up  without  incurring  a  passive  title,  we  may  as  safely 
conclude,  that  the  same  is  not  attachable  by  creditors.  This  seems  to  be  resting  upon 
a  secure  foundation :  Let  us  apply.  It  is  tritissimi  juris,  that  an  heir  may  take  up  his 

predecessor's  peerage,  without  danger  of  incurring  any  passive  title ;  ergo,  a  peerage  is 
not  adjudgeable.  It  was  never  dreamed,  that  the  taking  up  an  hereditary  office  makes 

the  heir  liable  to  his  predecessor's  debts  ;  ergo,  an  hereditable  office  is  not  adjudgeable. 
It  is  said,  that  the  Earl  of  Moray  purchased  the  sheriffship  of  Moray  from  Dunbar 
of  Westfield.  Let  us  suppose  the  family-estate  to  be  quite  gone,  and  the  heir  of  the 
family  of  Moray  reduced  to  his  peerage  and  sheriffship  :  Will  it  be  said,  that  he 
cannot  take  up  the  sheriffship,  without  incTirring  a  passive  title  ?  Such  doctrine 
is  not  to  be  met  with,  in  our  law  books  ;  and  the  pursuer  will  take  the  contrary  for 
granted,  till  the  proposition  be  proved  from  principles,  or  from  authority.  But  he 
has  no  occasion  to  rest  upon  the  negative  proposition  :  He  has  the  express  authority 
of  the  Court  of  Session  for  him.  A  process,  upon  the  passive  titles,  was  brought 
against  the  Earl  Marishal ;  and  the  passive  titles,  condescended  on  were,  his  using 

the  title,  and  exercising  the  office.  "  The  Lords  found  peerages  and  offices  not  to  be 
in  commercio  ;  and,  therefore,  that  the  defender's  using  the  title  of  Earl,  and  exercising 
the  office  of  Marishal,  infer  no  passive  title,  2d  February  1682,  Bower  of  Kilmidrum 

contra  Earl  Marishal."  (See  Passive  Title.)  Here  is  a  judgment  in  point,  that  a 
heir's  taking  up,  and  exercising,  a  hereditary  office,  makes  not  a  passive  title.  The 
reason  given,  in  the  decision,  is,  that  offices  and  dignities,  are  not  in  commercio,  cannot 
be  bought  and  sold.  And  it  is  a  necessary  inference,  that  they  are  not  adjudgeable 

for  payment  of  debt.  This  direct  authority,  of  the  CoTirt  of  Session,  in  the  pursuer's 
favour,  is  worth  a  hundred  instances,  if  so  many  could  be  brought,  of  heritable  offices 
being  sold  privately,  and  connived  at,  without  challenge. 

It  has  been  urged,  by  the  defenders,  "  That  the  jurisdiction  of  a  baron,  or  of  a  lord 
of  regality,  are  merely  territorial ;  are  inherent  qualities,  or  privileges,  belonging  to 
the  land ;  and  go,  along  with  the  land,  to  every  purchaser."  The  nature  of  an  office, 
which  has  no  relation  to  land,  is  very  different.  It  may,  occasionally,  be  annexed, 
or  united,  to  land  ;  as  any  two  things  may  be  united  by  a  charter  ;  however  incapable 
of  natural  union  :  But  such  an  union  is  as  easily  dis-[157]-solved  as  it  is  estabhshed. 
Alienation  of  the  land,  by  the  vassal,  dissolves  the  union ;  and,  therefore,  an  adjudica- 

tion of  the  land  will  not  carry,  along  with  it,  the  office  :  On  the  contrary,  the  adjudging 
the  land  is  one  of  the  ways  by  which  the  union  is  dissolved. 

The  case  being  reported  by  Lord  Arniston,  "  the  Lords  found  the  office  in  question 
adjudgeable."  The  pursuer  reclaimed  ;  and,  with  the  answers,  was  given  in,  a  large 
excerpt  from  the  records,  tending  to  shew,  that  offices  had  deviated  from  their 
original  nature,  as  well  as  land,  to  become  patrimonial,  in  place  of  being  beneficiary ; 
and,  therefore,  that,  by  practice,  offices  were  become  the  subject  of  commerce,  as 
well  as  land ;  though  the  former  was  not  so  thoroughly  established  as  the  latter. 
When  this  cause  came  to  be  considered,  upon  the  petition  and  answers,  with  the  said 
excerpts,  the  judges  were  all  of  opinion,  that  it  was  an  irrational  practice  to  subject 
offices,  hke  this  in  question,  to  be  distrained  for  payment  of  debt.  But,  then,  it  was 
thought,  that  the  practice  had  gone  too  far  to  be  altered  ;  and  that  it  might  be  of 
dangerous  consequence,  to  many,  who  possess  such  offices,  by  legal,  or  voluntary 
conveyance,  to  find  this  office  not  adjudgeable.  And,  for  that  reason,  they  adhered 
to  their  former  interlocutor,  the  President  alone  dissenting.     But  they  stopt  there ; 
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and  refused  to  find,  that  the  office  must  be  carried  by  a  service,  so  as  to  subject  the 
heir  to  all  the  debts  of  his  ancestor. 

This  judgment  was  affirmed,  upon  an  appeal  to  the  House  of  Lords,  in  the  following 
terms: 

''Ordered  and  adjudged,  That  the  appeal  be  dismissed,  and  the  interlocutors 
complained  of,  be  affirmed."  Fol.  Die,  v.  3,  p.  9.     Rem.  Dec,  v.  2,  p.  125. 

No.  19.     [164]  George  Ouohterlony  of  London,  Merchants.  The  Earl  of  Selkirk. 
November  28,  1755. 

An  adjudication  of  the  lands,  found  to  comprehend  the  mines. 

Sir  Alexander  Murray  of  Stenhope,  obtained  a  charter  of  mines  from  the  Crown. 
It  recited  the  12th  unprinted  act,  Pari.  12,  Ja.  VI.  1592,  and  granted  to  Sir  Alexander, 
his  heirs  and  assignees,  all  the  mines  found,  or  to  be  found,  in  his  lands  in  the  county 
of  Peebles. 

After  the  date  of  this  charter,  the  creditors  of  Sir  Alexander  did  diligence  against 
bis  estate.  The  Earl  of  SeUdrk  adjudged  the  lands;  Oughterlony  adjudged  both 
lands  and  mines. 

[165]  III  a  competition  of  the  creditors  of  Stenhope,  the  question  occurred.  Whether 
the  mines  were  carried  by  the  adjudication  which  mentioned  the  lands  only  ? 

Pleaded  for  Oughterlony,  who  adjudged  both  the  lands  and  the  mines  :  He  who 
has  right  to  lands,  may,  in  terms  of  the  act  1592,  demand  a  charter  of  mines.  This 
faculty  of  demanding  will  be  carried  by  an  adjudication  of  lands  :  But  after  this 
faculty  has  been  exercised,  and  a  charter  of  mines  obtained,  the  lands  and  the  mines 
are  held  under  difierent  titles,  and  must  be  separately  adjudged.  Thus  an  adjudica- 

tion of  hinds  may  carry  the  right  which  the  proprietor  has  of  purchasing  the  teinds 
of  those  lands ;  but  such  adjudication  will  not  carry  the  teinds  already  belonging 
to  the  proprietor  of  the  lands. 

Pleaded  for  the  Earl  of  Selkirk,  who  adjudged  the  lands  only :  By  the  act  1592, 
the  proprietor  of  lands  may  demand  a  charter  of  mines,  and  he  alone  may  work  them  ; 
he  cannot  work  them  after  the  lands  have  been  adjudged  from  him.  Unless,  there- 

fore, the  adjudication  of  lands  carry  the  mines,  the  grant  of  the  mines  must  become 
inefiectnal,  and  the  intention  of  the  act  1592  be  frustrated. 

"  The  Lords  found,  That  the  adjudication  of  the  lands  comprehends  the  mines." 

Reporter,  Strichen. — For  Oughterlony,  Sir  D.   Dalrymple  &  Lockhart. — Alt. 
Miller  &  Brown. — Clerk,  Justice. 

Dalrymple.  Fol,  Die.  v.  3,  p.  9.    Fac.  Col.  No.  167,  p.  249. 

No.  20.       Marion  Wilson  v.  Alexander  Falconer.    December  7,  1759. 

The  office  of  keeper  of  the  register  of  sasines,  granted  during  life,  with  power  to  name 
a  deputy,  found  not  to  be  adjudgeable. 

Alexander  Falconer,  keeper  of  the  register  of  sasines  for  the  shire  of  Berwick, 
in  which  office  he  had  a  power  to  name  a  deputy,  being  debtor  to  the  pursuer,  she 
raised  an  action  of  adjudication  of  this  office. 

Pleaded  for  Falconer,  The  office  is  not  adjudgeable ;  because  it  is  not  a  patri- 
monial estate.  The  defender  has  only  his  commission  during  life,  or  so  long  as  he 

executes  the  office  properly ;  it  does  not  go  to  heirs  ;  and  it  cannot  be  assigned : 
Bat  an  adjudication  is  a  legal  assignation. 
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In  the  nomination  of  a  person  to  this  office,  there  is  a  dilectus  personm.  Diligence 
and  fidelity  are  requisite  in  the  execution  of  it,  for  which  there  can  be  no  secority, 
if  it  may  be  attached  indiscriminately  by  any  creditor  of  the  officer.  The  Crown  has 
invested  him  with  certain  powers.  His  register,  and  extracts  from  it,  bear  faith  in 
all  courts.  These  powers  he  may  commit  to  a  deputy ;  but  no  court  has  a  power  to 
transfer  them  to  creditors.  Some  few  instances  may  indeed  be  given,  where  offices 
of  trust  have  been  adjudged  ;  such  as  that  of  sherifi,  usher,  and  printer  to  the  King, 
&c.  But  the  principles  on  which  these  decisions  were  founded,  are  not  void  of  diffi- 

culty. Besides,  these  were  cases  very  different  [166]  ̂ o™  the  present.  In  each  of  them 
there  was  an  heritable  patrimonial  interest ;  they  passed  by  charter  and  sasine, 
as  land-rights  do,  or  descended  to  heirs.  They  were  granted  in  perpetuity,  or  for  a 
certain  term  of  years  ;  and  might  be  assigned,  bought  and  sold,  without  the  appro- 

bation or  accession  of  the  Crown,  as  any  other  thing  in  property  may.  But  this 
office  is  of  imcertain  duration ;  it  is  granted  for  life,  or  quamdiu  se  bene  gesserU ; 
it  cannot  be  transferred  from  one  person  to  another,  without  a  new  commission  from 
the  Crown  ;  and  it  is  not  in  any  shape  given  by  the  Crown  as  a  patrimonial  estate 
or  property. 

Pleaded  for  the  pursuer.  That  in  law  and  reason  every  jperson's  estate,  whether heritable  or  moveable,  whether  in  liferent  or  fee,  whether  it  is  an  estate  vested  for  a 
long  or  a  short  endurance,  ought  to  be  subjected  to  the  diUgence  of  his  creditors. 
It  is  admitted,  that  many  heritable  offices  of  trust,  in  which  a  dilectus  "pereonm  was 
proper  in  a  very  high  degree,  and  which  were  vested  by  the  Crown  with  great  powers, 
and  a  public  character,  such  as  those  of  Constable,  Justiciar,  Chamberlain,  Sheri£E, 

Steward,  Mayor,  Bailie,  Forester,  Coroner,  King's  Usher,  and  King's  Printer,  have 
been  so  far  considered  as  property,  that  they  have  been  adjudged ;  and,  as  such 
offices  have  been  adjudged,  when  granted  heritably,  or  for  a  term  of  years,  a  good 
reason  does  not  occur,  why  they  might  not  have  been  adjudged,  had  they  been  granted 
only  for  life. 

There  is  no  difference  in  the  nature  of  the  thing  betwixt  an  heritable  office,  and 
an  office  for  life,  except  in  the  endurance.  The  terms  of  the  grant,  in  other  respects, 
are  the  same,  the  duties  of  the  offices  are  the  same.  A  prohibition  to  alienate  is 
not  more  implied  in  the  one  than  in  the  other ;  and  an  heritable  office  is  not  more 
the  property  of  the  possessor  than  a  liferent  one  is,  for  the  terms  of  their  respective 
endurance.  It  appears  then  incongruous,  that  the  one  should  have  it  in  his  power 
to  withhold  his  estate  from  his  creditors,  and  that  the  other  should  not  have  the  same 
power.  In  other  subjects,  this  distinction  is  not  observed  ;  a  terce,  a  courtesy,  the 
uferent  of  an  heir  of  entail,  or  any  other  liferent  of  a  land  estate,  may  be  adjudged 
as  well  as  the  fee  of  it.  Suppose  the  liferent  of  an  office  is  granted  to  a  man,  and 
the  fee  of  it  to  his  son,  it  will  not  be  disputed,  that  the  liferent  of  this  office  would 
be  adjudgeable  for  the  debt  of  the  father,  as  his  property.  By  parity  of  reason, 
the  liferent  of  an  office  ought  to  be  subjected  to  the  diligence  of  creditors,  although 
the  fee  of  it  is  not  given  away,  but  remains  in  the  Crown. 

Every  objection  arising  from  the  importance  of  this  office,  from  the  dilectus  per- 
soncB,  the  care  and  diligence  requisite  in  executing  it,  and  the  powers  vested  in  the 
officer  by  the  Crown,  ought  to  have  applied  with  more  weight  against  the  adjudica- 

tion of  the  high  heritable  jurisdictions  already  mentioned.  Besides,  the  nice  choice  of  a 
person  to  officiate  in  this  office  is  not  necessary,  it  requires  only  a  faithful  transcriber. 
The  defender,  by  his  commission,  isimpowered  to  name  any  person  he  pleases  to  be  his 
deputy ;  and  the  creditors  may  be  as  capable  to  officiate,  or  to  appoint  a  proper 
deputy,  as  the  officer  himself.  By  act  6,  Pari.  1424,  it  is  provided.  That  where  officers 
of  the  law  are  incapable,  others  may  be  [167]  appointed  in  their  places  ; — ^but  what 
greater  incapacity  can  there  be  than  bankruptcy  ?  and  who  are  so  well  entitled  to 
enjoy  the  office  during  the  incapacity,  as  the  creditors  of  such  officer  ?  This  question 
has  been  formerly  determined  in  the  Court  of  Session.  The  creditors  of  Hugh 
Crawford,  keeper  of  the  register  of  sasines  for  the  shire  of  Renfrew,  led  several 
adjudications  of  his  office  from  1750  to  1753. 

Replied,  The  argument  founded  on  the  act  of  James  I.  does  not  apply.  The 
power  granted  of  naming  persons  to  officiate  during  the  incapacity  of  officers  of  the 
law,  or  other  officers,  was  only  in  the  case  of  heritable  offices,  of  which  the  possessor, 
though  minor,  or  otherwise  incapable,  could  not  be  deprived.  But  this  is  an  office 
ad  vUam  aut  culpam.    If  the  officer  is  incapable  of  officiating,  he  may  be  deprived. 
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The  adjudications  led  against  Hugh  Crawford  were  pronounced  by  the  Lord  Ordinary 
in  the  outer-house,  and  no  appearance  was  made  for  Crawford  the  debtor. 

"  The  Lords  found  the  office  not  adjudgeable."  * 

Act.  J.  Dalrymple. — Alt.  P.  Murray. 

CampbeU.  Fcl,  Die,  v.  3,  p.  9.    Fac.  Cd,  No.  201,  p.  359. 

*  On  this  case  Lord  Karnes  makes  the  following  observations  : — In  the  year  1742, 
Alexander  Falconer,  town-clerk  of  Lauder,  obtained  a  commission  from  his  Majesty 
to  be  keeper  of  the  register  of  sasines  and  reversions  for  the  town  of  Lauder,  baUiery 
of  Lauderdale,  and  sherifidom  of  Berwick,  with  the  fees  and  emoluments  thereof. 
The  commission  is  for  life,  and  empowers  Alexander  Falconer  to  appoint  a  deputy 
or  deputies  to  act  for  him. 

His  creditor  Marion  Wilson,  raised  a  process  of  adjudication,  in  order  to  afiect 
this  liferent-office.  And  it  was  urged  for  her,  that  all  offices  of  profit  are  adjudgeable, 
hferent-offices  as  well  as  what  are  hereditary.  The  defender  admitted,  that  any 
subject  descendable  to  heirs,  is  to  be  understood  patrimonial ;  and,  therefore,  in 
its  nature  is  attachable  by  legal  execution.  But  he  contended,  that  a  liferent-office 
is  of  the  nature  of  a  trust,  implying  a  dilectus  personcB,  that  it  cannot  be  transferred 
by  will,  and  therefore  is  not  adjudgeable.  This  is  the  reason  why  the  office  of  a  Judge 
of  the  Court  of  Session  is  not  adjudgeable ;  and  the  same  reasoning  is  applicable 
to  the  office  of  keeper  of  the  register  of  sasines.  The  Court  refused  to  sustain  the 
adjudication. 

This  decision  deserves  scarce  to  be  considered  as  an  authority.  The  point  was  but 
superficially  handled  by  the  pursuer,  and  the  Court  took  up  with  the  topics  that  were 
set  before  them,  without  piercing  to  the  foundation.  It  seems  clear,  that  the  office 
itself  is  not  adjudgeable.  It  was  certainly  not  in  the  power  of  the  Court  of  Session, 
by  means  of  an  adjudication,  or  by  any  means,  to  forfeit  Falconer  of  his  office,  and 
in  his  stead  to  name  Marion  Wilson  keeper  of  the  register  of  sasines.  This  power  is 
inherent  in  the  Crown,  and  does  not  belong  to  the  Court  of  Session.  Next,  to  transfer 
the  office  to  the  creditor,  is  repugnant  to  the  very  nature  of  an  adjudication,  con- 

sidered as  a  security  only,  which  is  the  case  during  the  legal.  A  security  upon  land 
may  be  granted  voluntarily,  in  order  to  levy  the  rents  ;  and  the  same  security  may 
be  established  by  adjudication.  But  supposing  a  liferent-office  to  be  alienable  by 
will,  so  as  to  put  the  disponee  in  the  place  of  the  disponer,  we  can  form  no  idea  of  a 
security  granted  upon  an  office  ;  for  the  right  to  an  office  is  in  its  nature  indivisible, 
and  cannot  be  split  into  parts  like  a  right  to  lands,  of  which  one  may  enjoy  the  pro- 

perty, and  another  a  real  security ;  and  for  that  reason,  a  security  upon  an  office 
cannot  be  established,  whether  by  consent  or  by  authority  of  a  judge.  But,  as  there 
is  nothing  in  law  to  bar  a  voluntary  conveyance  of  the  emoluments  of  an  office  in 
security  and  payment  of  debt,  as  little  is  there  to  bar  an  adjudication  of  these  emolu- 

ments. This  leads  to  [168]  tie  true  state  of  the  matter  in  debate.  And  the  question 
ought  to  be,  not  whether  the  office  be  adjudgeable  ?  but  whether  the  emoluments 
be  adjudgeable  ?  When  the  case  is  considered  in  this  light,  all  difficulties  vanish. 
The  jus  marili  as  far  as  personal,  considered  as  the  authority  a  man  has  over  his  wife, 
is  certainly  not  adjudgeable.  But  the  emoluments  of  the  jus  marUi  may  be  adjudged. 
Precisely  in  the  same  manner,  the  office  of  keeper  of  the  register  of  sasines  being 
personal,  is  not  adjudgeable.  But  the  emoluments  of  that  office  may  be  adjudged. 
And  if  such  adjudication  be  competent,  it  follows,  that  the  deputy,  instead  of 
aoconnting  to  Mr.  Falconer  for  the  emoluments,  must  account  to  the  adjudger. 

Poflsihly  no  depute  may  be  named ;  but  in  that  case,  it  is  Mr.  Falconer's  duty  to 
name  a  deputy  with  consent  of  the  adjudger.  And  if  Falconer  refuse  to  do  this  act 
of  justice  to  his  creditor,  it  becomes  the  duty  of  the  Court  of  Session  in  his  place  to 
name  a  depute.  To  conclude,  it  appears  to  me  that  wherever  there  is  power  of  deputa- 

tion, the  emoluments  may  be  adjudged  however  personal  the  office  may  be.  Other- 
ways,  where  there  is  no  power  of  deputation,  which  is  the  case  of  the  supreme  Judges. 

Sdect  Decisions,  No.  159,  p.  219. 
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No.  4.  [190]  Tod  v,  Scot.    December  16, 1707. 

An  adjudication  allowed  to  proceed,  reserving  all  defences,  although  the  ground  of 
it  was  under  suspension. 

Grissel  Scot  being  relict  of  Muirhead  of  Stevenson,  and  having  had  great  intro- 
missions with  his  sheep  and  other  stocking,  there  is  a  submission  entered  into  betwixt 

her  step-son  young  Stevenson,  and  her,  and  by  a  decreet-arbitral,  she  is  decerned 
to  pay  him  3000  merks.  John  Tod,  merchant  in  Glasgow,  being  creditor  to  the  Laird 
of  Stevenson,  he  arrests  and  obtains  a  decreet  of  forthcoming,  and  thereon  raises  a 
summons  of  adjudication ;  her  defence  is,  I  have  raised  a  reduction  of  that  decreet 
of  forthcoming,  because  the  debt  arrested  being  only  conditional,  can  never  be  the 
foundation  of  an  executive  process,  till  all  be  implemented  and  fulfilled  to  me.  2do, 
I  have  suspended  the  decreet-arbitral  on  clear  nullities,  and  the  suspension  is  not 
yet  discussed.  Answered,  Adjudications  are  most  favourable  dihgencies,  lest  creditors 
be  cast  without  year  and  day ;  and  esto  this  be  the  first,  yet  she  is  old  and  valetudinary, 
et  vergens  ad  inojnam,  and  if  she  die,  he  loses  his  debt ;  and  all  that  was  prestable  on 

Muirhead  of  Stevenson's  part  is  fully  performed ;  and,  though  a  suspension  stops 
personal  execution,  yet  it  cannot  be  obtruded  against  a  real  dfligence  for  my  further 
security ;  and  if  you  prevail  in  reducing  or  restricting  the  decreet-arbitral,  the 
adjudication  will  fall,  or  be  restricted,  in  consequence. 

The  Lords  would  not  stop  the  adjudication,  being  frocessus  et  judicium  summarium, 
but  reserved  all  defences  contra  execiUionem  to  the  mails  and  duties  there  to  be  received. 

Fd,  Die.  V.  1,  p.  11.     Fount,  v.  2,  p.  404. 

No.  12.  [197]  Calder  v.  Ooilvy.    January  31, 1712. 

Reasons  of  reduction  and  nullity,  which  may  be  instantly  verified,  will  be  received. 

Middleton  of  Balbegno  having  granted  a  bond  of  provision  to  his  younger  children, 
and  Calder  of  Assuanly,  as  assignee,  craving  adjudication  ;  compearance  is  made  for 
Mr.  John  Ogilvy,  advocate,  who  produces  a  disposition  of  the  lands  craved  to  be 
adjudged,  with  a  base  infeftment  thereon,  and  repeated  a  reduction,  and  craved  the 
adjudication  to  be  stopped  medio  tempore ;  his  reasons  being  in  jure  and  instantly 
verified. — Alleged,  Adjudication  being  a  processus  executivus  et  summarius,  cannot 
be  stopped  by  a  third  party's  intervention  ;  but  it  must  be  served  contra  executionem 
in  the  mails  and  duties.  It  is  true,  a  debtor  may  hinder  lands  from  being  adjudged, 
if  he  instantly  prove  payment  or  compensation ;  but  the  instructions  must  be  very 
clear,  else  they  wiU  not  be  received  in  hoc  ordine  :  But  much  less  will  a  right,  flowing 
from  my  debtor,  to  his  brother-in-law,  bearing  love  and  favour,  compete  with  me, 
who  am  likewise  in  a  reduction  of  his  right ;  for  at  this  rate,  a  man  that  has  a  forged 
defective  null  right,  shall  stop  lawful  creditors  on  pretence  of  nullities  in  their  debts, 

and  possess  the  estate  to  the  scorn  of  justice.  And  if  Mr.  Ogilvy's  right  be  good  now, 
it  will  be  as  good  when  it  comes  in  regularly  to  be  tried  :  And  it  was  so  decided  betwixt 
the  Lord  Anstruther  and  Seaton  of  Northbank,  as  assignee  by  the  Lady  Largo,  where 
the  Lords  refused  to  stop  the  adjudication ;  and  the  like  betwixt  Hamilton  of  Rose- 

haugh  and  Haggs.*  To  which  add  Stair's  opinion,  tit.  Dispositions,  §  47,  who  quotes 
a  decision  out  of  Spottiswood.f  Neither  is  he  who  officiously  obtrudes  himself,  so 
favourable  as  a  party  called  ;  and  to  allow  him  to  quarrel  my  right,  when  I  am  stopt 
in  my  diligence  and  title  to  quarrel  his,  is  like  the  setting  two  men  in  the  field,  allowing 
weapons  to  the  one,  but  not  to  the  other,  which  is  neither  agreeable  to  the  rules  of 

honour  nor  justice :  For,  when  I  come  to  repeat  my  reason  of  reduction,  you'll  tell 
me  I  cannot,  because  I  am  but  a  personal  creditor,  and  you  are  infeft. — Answered, 

*  See  General  List  of  Names. 
t  Cairncross  v.  Lord  Drumlanrig,  p.  43,  v.  1,  Quarto  Dictionary. 
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I  being  proprietor,  I  have  very  good  interest  to  stop  any  from  adjudging  my 
land.  Video  rem  meam  agi.  I  am  not  to  involve  you  in  a  long  plea,  my  nullities  are 
intrinsic,  arising  ex  facie  scripturce,  and  instantly  verified  ;  and  such  have  always 

been  received,  as  was  found  Livingston  covUra  the  Lord  Forrester's  heirs,  22d  July 
1664  (No.  6,  h.t.) ;  and  Boyd  contra  Boyd,  26th  July  1676  (No.  1.  h.t.) ;  and  recently, 
Commissary  Campbell  got  his  lands  scored  out  of  the  adjudications  against  Dalmahoy. 

And  Hamilton  of  Bangour  stopt  the  Lady  Ormiston's  adjudication,  on  his  repeating 
reasons  of  reduction  verified  by  the  decreet ;  and  I  will  not  suffer  my  cause  to  be 
wounded  by  your  adjudging.  And  as  it  is  in  self-defence,  so  here  frincifiis  obatandum  ; 
[198]  «^^d  if  your  right  be  null,  you  cannot  complain ;  for  damnum  quod  quia  sua  culpa 
sentit  sentire  non  mdetur.  And  Stair  is  misapplied  ;  for  tit.  Competitions,  §  27,  yields, 
that  exceptions  instantly  verified  are  competent  against  adjudications  ;  and  it  must 
be  still  so  while  our  good  laws  against  multiplying  of  processes  stand  in  vigour ;  and 
a  present  trial  saves  expences  to  both  parties. — The  Lords  found,  before  any 
adjudication,  Ogilvy  might  insist  in  such  reasons  of  reduction  and  nullity  as  were 
instantly  verified  ;  but  ordained  him  to  condescend  thereon,  that  it  might  appear  of 
what  kind  they  were.  My  Lord  Forglen  having  proposed,  if  he  might  vote  in  this 
case,  one  of  the  parties  having  married  his  niefce  ;  the  Lords  found  he  might  be  de- 

clined in  any  cause  immediately  carried  on  by  his  niece,  but  not  in  her  husband's 
concerns,  not  derived  from  her.    (See  Declinator.) 

Fd.  Bio.  V.  1,  p.  12.  .  Fount,  v.  2,  p.  7U. 

No.  22.        [248]  The  Lady  Bangouk  v.  Hamilton  and  Others.    January  26, 1681. 

How  year  and  day  is  to  be  computed. 

In  a  competition  between  Mr.  William  Hamilton,  and  other  adjudgers  of  the 
estate  of  Bangour,  the  Lady  Bangour  having  also  adjudged,  upon  the  warrandice 
of  her  contract,  and  craving  to  come  in  pari  passUy  in  respect  her  adjudication  is 
dated  the  Slst  of  July  1680 ;  and  their  adjudication  is  upon  the  30th  day  of  Jidy 
1679 : — It  was  answered.  That  the  account  of  the  year  ought  to  be  by  the  number 
of  days  intervening,  ita  est  the  Lady's  adjudication  is  not  within  367  days,  which  is 
a  year  and  a  day.  2do,  Year  and  day  is  only  meant  of  a  full  year,  and  the  Lady 
cannot  pretend  that  she  is  within  a  year. — It  was  answered.  That  within  year  and  day 
can  be  no  otherways  interpreted,  than  within  the  next  day  after  a  full  year ;  which 
year  is  never  calculated  by  the  number  of  days,  but  is  ever  estimated  by  the  return 
of  the  same  day,  in  the  next  year  ;  and  though  there  may  be  more  days  in  one  year 
than  in  another,  as  in  the  leap  year,  it  alters  not  the  case,  for  de  minimis  non  curat  lex. 

The  Lords  found,  That  the  year  was  not  to  be  counted  by  the  number  of  days, 
but  by  the  return  of  the  day  of  the  same  denomination  of  the  next  year,  and  therefore 

found,  that  the  creditors'  adjudication,  being  upon  the  30th  July  1679,  and  the  Lady's 
adjudication  being  upon  the  31st  day  of  July  1680,  was  within  the  year  and  day  of 
the  rest,  and  came  in  pari  passu  therewith. 

Fd.  Die.  v.  1,  p.  20.    Stair,  v.  2,  p.  842. 

No.  7.  [289]  Kincaid  v.  Gordon.    June  26, 1677. 

An  apprising,  brought  by  the  apparent  heir,  is  redeemable  within  ten  years  by  the 
creditor;  and  this  legal  was  found  prorogated,  by  a  declarator,  raised  within 

the  ten  years,  craving  reckoning  for  apparent  heir's  intromissions,  and  offering 
payment  of  the  surplus. 

Mr.  John  Kincaid  having  right,  by  his  contract  of  marriage,  to  a  sum  due  by  um- 
qnhile  Gordon  of  Abergeldy,  pursued  his  son  as  representing  him,  and  insisted  on 

J 
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that  title,  That  he  uplifted  the  rents  of  the  lands  of  Abergeldy,  wherein  his  father  died 
infeft  in  fee. — The  defender  having  alleged,  That  his  intromission  was  by  right  of  an 
expired  comprising,  deduced  against  his  father : — The  pursuer  alleged,  That  this 
apprising,  coming  now  in  the  person  of  the  apparent  heir,  by  the  act  of  Parliament 
1661,  betwixt  Debtor  and  Creditor,  is  satisfiable  by  payment  of  what  the  apparent 

heir  truly  paid  out  at  any  time  within  ten  years  after  the  apparent  heir's  right :  And 
within  the  ten  years  the  pursuer  raised  a  declarator,  craving  therein  count  and 

reckoning  for  the  defender's  intromission,  and  offering  payment  of  the  surplus  ;  which 
declarator  is  produced. — It  was  answered,  That  the  said  act  doth  only  declare  such 
apprisings  redeemable  within  ten  years,  of  what  is  resting  after  his  intromission  : 
But  here  there  was  no  redemption,  nor  any  order  ;  and  this  being  a  new  statute,  it  is 
strictissimi  juris. — It  was  repUed,  That  by  the  daily  practice,  the  legals  of  apprisings 
are  preserved  from  expiring,  and  prorogated  by  such  declarators,  in  respect  they 
cannot  know  what  to  consign,  till  the  appriser's  intromission  be  determined  by  account. 

The  Lords  sustained  the  declarator  to  prorogate  this  legal  of  ten  years  ad  hune 
effectum,  to  make  the  apparent  heir  Uable  to  the  pursuer  for  his  intromission  after 
[290]  satisfaction  ;  and  took  in  the  declarator  inddenter  in  this  process,  that  thereby 
the  pursuer  might  redeem  from  the  defender,  by  payment  of  what  was  resting  after 
intromissions.    (See  Heir  Apparent.)        Fd,  Die.  v.  1,  p.  20.    Stair,  v.  2,  p.  531. 

No.  14.        [302]  Walker  v.  Macpherson  and  Forrester.    January  1720. 

An  adjudication,  through  informalities,  being  reduced  to  a  security,  the  intromissions 
had,  rn^io  tempore,  are  imputed  in  extinction  thereof. 

An  adjudication  of  a  tenement,  by  progress  in  the  persons  of  Macpherson  and 
Forrester,  having  been  restricted  to  a  security,  at  the  instance  of  John  Walker, 
merchant  in  Edinburgh,  because  more  was  adjudged  for  than  was  due  ;  the  pursuer 
contended,  That  the  adjudication  was  extinguished  by  the  defenders  and  their  authors 
intromissions,  even  those  had  after  the  legal  reversion  of  ten  years ;  because  the 
adjudication  having  been  found  only  a  right  in  security,  and  the  legal  still  open,  it 
must  be  extinguishable  by  intromission,  whether  the  original  creditor  intromit,  or  his 
singular  successor  ;  for  such  is  the  nature  of  rights  in  security  and  payment. 

The  defenders  pled.  That  possession  having  been  attained  after  the  legal  was 
expired,  the  fructus  bona  fide  precepti  et  consumpti,  while  they  had  reason  to  believe 
themselves  proprietors  unaccountable,  could  not  be  imputed  to  extinguish  the 
principal  sums  in  their  adjudication  ;  which,  in  this  case,  would  be  particularly  hard, 
because  if  they  be  bound  to  account,  it  must  be  by  a  rental ;  and,  meantime,  possess- 

ing tanquam  domini,  they  have  neither  preserved  vouchers  nor  documents  of  public 
burdens,  reparations,  wastes,  bankrupt  tenants,  &c.,  to  diminish  the  same.  If,  then, 
the  pursuers  plea  obtain,  no  man  shall  ever  possess  quietly  or  securely  upon  an  ad- 

judication ;  for  it  will  not  be  said,  that  the  law  ties  an  adjudger  to  keep  accounts  of  his 
actual  intromissions,  dead,  waste  and  poor  for  ever  ;  and  yet  no  man  can  be  secure, 
but  minorities  may  interrupt  for  a  long  time  beyond  the  course  of  prescription,  during 
which,  an  adjudger,  or  purchaser  of  an  estate  from  an  adjudger  (and  many  estates  in 
Scotland,  have  no  other  foundation),  shall  not  know  whether  he  is  master  of  an 
opulent  estate,  or  if  he  is  not  worth  a  shilling  in  the  world. 

[303]  To  which  it  was  answered,  That  while  the  pursuer  pleads  extinction  only,  and 
not  repetition,  he  pleads  nothing  inconsistent  with  the  bona  fides  of  the  defenders ; 
which  will  be  plain,  by  taking  a  view  of  the  effect  of  boncB  fidei  possession  in  voluntary 
rights.  Where  one  purchases  a  voluntary  irredeemable  right,  and  upon  the  faith  of 
its  being  an  effectual  purchase,  pays  the  price ;  another  appearing,  and  excluding 
him  with  a  better  right,  his  bona  fide  possession  can  have  no  other  effect,  but  to 
exclude  repetition  of  what  he  has  uphfted  and  consumed  :  His  price  is  lost,  iinless  he 
can  recover  it  off  his  author  upon  the  warrandice  ;  and  all  he  can  plead,  is,  to  retain 
what  he  hath  bona  fide  intromitted  with  :  It  is  the  same  when  an  adjudication  is 
purchased,  which  is  afterwards  excluded  by  preferable  diligence.  If  then  this  be 
the  only  effect  of  bona  fides,  when  the  right  acquired  is  excluded  by  preferable  right : 
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For  what  reason  should  it  have  a  further  efiect,  when  one  has  laid  out  his  money 
upon  the  purchase  of  a  right  that  of  its  own  nature  is  eztinguishable,  and  is  by  intro- 

mission actually  extinguished  ?  When  it  is  found  extinguished,  he  is  in  the  same  case 
that  the  bancB  fidei  possessor  is,  whose  right  is  excluded  by  one  preferable  ;  he  loses 
his  price,  and  is  only  saved  from  repetition  of  what  he  has  intromitted  with  and 
consumed.  Hence,  it  is  evident,  that  the  benefit  pleaded  by  the  pursuer,  of  having 
his  debt  extinguished  by  intromission,  which  arises  from  the  nature  of  the  right,  does 
no  ways  lessen  or  encroach  upon  the  favour  allowed  to  bones  fidei  possession  :  For  still 
the  banm  fidei  possessor  is  in  the  same  state  he  would  be,  had  he  been  excluded  by 
another  right ;  and  consequently  has  all  the  benefit  of  his  bona  fides,  though  his 
intromissions  be  imputed  in  extinction  of  his  adjudication,  that  bona  fides  gives  in 
any  other  case. 

It  was  replied  for  the  defenders.  They  lay  not  their  defence  here  simply  upon 
their  bona  fides  but  upon  the  nature  of  their  intromission  :  When  one  intromits  by 
virtue  of  a  right  in  security,  which  he  bona  fide  considers  as  a  right  of  property,  the 
intromissions  cannot  impute  in  extinction  of  the  right,  for  these  reasons,  That  it  is 

not  the  fact  of  intromiting  in  any  case  that  extinguishes  the  right,  but  the  creditor's 
intromitting  in  virtue  of  that  right ;  and  as  having  such  a  right,  his  application  of 
the  intromissions  thereto  :  Just  as  in  the  common  case  of  payment,  it  is  not  the 

debtor's  telling  over  the  money  that  extinguishes  the  obhgation,  but  the  creditor's 
acceptance  in  solutum.  Thus  one  having  a  right  in  security,  which  leads  him  to 
intromit,  if  he  intromit  not  as  in  that  right,  but  as  in  some  other  right,  or  perhaps  as 
doer  for  another,  or  as  prcBdo  without  any  right  at  all ;  however  he  may  be  accountable 
for  his  intromissions,  they  cannot  directly  impute  to  the  extinction  of  the  right  upon 
which  he  did  not  intromit.  In  this  case,  indeed,  the  intromission  was  had  in  virtue 
of  that  right  itself,  which  is  craved  to  be  extinguished  by  the  intromission  ;  but  still, 
since  the  intromitter  took  himself  to  be  proprietor,  and  never  considered  his  right  as 
in  security  only,  and  therefore  never  once  dreamed  to  make  the  application  of  his 
intromissions  to  the  extinction  of  that  right,  either  animo,  or  by  any  other  external 
deed ;  it  may  be  thought  that  it  comes  to  the  same,  as  if  he  had  intromitted  by  any 
separate  right ;  the  bare  fact  of  intromit-[304]"tiiig»  signifying  nothing,  the  animuSy  the 
design  of  the  intromission  being  necessary  to  be  considered,  without  which  there  is  no 
application,  and  consequently  no  extinction. 

"  The  Lords  found  the  intromissions  imputable." 

Rem.  Dec.  v.  1,  No.  18,  p.  38. 

No.  18.    [312]  The  Common  Agent  in  the  Banking  and  Sale  of  John  Mackinnell's 
property  v.  Thomas  Goldie.    June  9,  1797. 

An  adjudication  led  on  a  decree  for  a  random  sum,  set  aside  on  account  of  a  j)luris 

petitio. 
John  Hackinnell  was  the  managing  partner,  and  kept  the  books  of  Carlisle,  Mac- 

kinnell,  and  Company.  The  concern  having  been  unsuccessful,  it  was  dissolved  in 
1782;  but  no  settlement  then  took  place  with  Mackinnell,  and  he  died  a  few  years 
after,  leaving  both  his  own  afEairs,  and  those  of  the  Company,  in  disorder. 

At  his  death,  he  was  considerably  indebted  to  the  Company  ;  but  from  the  ir- 
tegnlar  manner  in  which  he  had  kept  the  books,  it  would  have  required  a  tedious 
investigation  to  have  ascertained  the  amount. 

His  other  creditors  having  immediately  proceeded  to  adjudge  his  heritable  pro- 
perty, George  Macmurdo,  the  surviving  partner  of  the  Company,  brought  an  action 

of  constitution  against  his  representatives,  for  the  random  sum  of  £1500,  as  the 
amount  of  the  debt  which  he  owed  the  Company,  with  interest  from  the  [313]  date 
of  the  decree,  which  was  obtained  in  1789  ;  and  afterwards  Macmurdo  led  a  general 
adjudication,  in  the  usual  form,  for  the  sum  contained  in  the  decree. 

The  bool^  of  the  Company  having  been  put  into  the  hands  of  an  accountant,  it 
was  ascertained,  but  not  till  about  fifteen  months  after  the  date  of  the  adjudication, 
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that  the  debt  really  due  by  Mackinnell  to  the  Company  was  £396,  3s  4id,  with  interest 
from  3d  August  1794,  besides  a  claim,  not  liquidated,  to  a  small  amount. 

Macmurdo  afterwards  conveyed  his  adjudication  to  Thomas  Goldie,  who  produced 

it  as  his  interest  in  a  ranking  and  sale  of  Maddnnell's  property. 
The  Common  Agent  contended,  That  it  was  null  on  account  of  the  pluris  fetUio  ; 

7th  March  1794,  Macneil's  Creditors  v.  Saddler,  p.  122  of  this  Dictionary. 
The  Lord  Ordinary  "  sustained  the  objection." 
Goldie,  in  a  reclaiming  petition,  argued.  That  the  adjudication  should  be  sustained, 

at  least  as  a  security  for  the  principal  sum  actually  due,  with  interest  and  necessary 
expences,  especially  as  the  fLuris  petitio  had  arisen,  not  from  any  fault  on  the  part  of 
the  adjudger,  but  from  the  misconduct  of  the  common  debtor  himself,  in  not  keeping 
distinct  books,  which  rendered  it  impossible  to  ascertain  the  amount  of  the  debt,  in 
time  to  enable  Mr.  Macmurdo  to  come  in  pari  passu  with  the  other  creditors.  The 
petitioner  further  stated  the  same  authorities,  and  in  substance  the  same  general 

argument  with  the  defenders  in  the  case  of  Macneil's  Creditors  v.  Saddler. 
Two  of  the  Judges  doubted  of  the  soundness  of  the  judgment  in  that  case.  They 

thought  that  a  general  adjudication,  as  being  merely  a  pignits  prcBtorium,  should  be 
sustained  as  a  security  for  the  real  amount  of  the  debt,  notwithstanding  a  pluris  petitio, 
however  large,  if  it  did  not  arise  from  fraud.  But  the  rest  of  the  Court  thought  the 
judgment  in  the  case  of  Macneil  right,  and  that  the  point  was  settled  by  it.  In  cases 
(it  was  observed)  where  the  creditor  cannot  ascertain  the  extent  of  his  claim,  the 
remedy  is  to  lead  an  adjudication  in  security,  the  legal  of  which  never  expires. 

The  Lords  refused  the  petition,  without  answers. 

Lord  Ordinary,  Glenlee. — For  the  Petitioner,  Hay. — Clerk,  Home. 

Davidson.  Fac.  Cd.  No.  35,  p.  80. 

No.  6.        [321]  James  Campbell  v.  John  Scotland  and  Alexander  Jack. 
March  7, 1794. 

A  declarator  of  expiry  of  the  legal  is  necessary  in  order  to  cut  off  the  right  of  reversion. 
Effect  of  a  decree  of  declarator. 

George  Gib,  in  1757,  adjudged  a  tenement  of  houses  for  a  debt  nearly  equal  to 
their  value.  He  entered  into  possession,  and  soon  after  sold  the  subject  in  different 
parts.    No  declarator  of  expiry  of  the  legal  was  ever  raised. 

In  1790,  James  Campbell,  in  right  of  the  reverser,  brought  a  reduction  against 
John  Scotland  and  Alexander  Jack,  who,  about  ten  years  before,  had  acquired  right 
to  a  part  of  the  subject  by  adjudication,  from  the  heirs  of  the  purchasers  from  Gib. 

The  pursuer  stated  several  objections  to  the  original  adjudication,  and  Ukewise 
contended,  that  the  debts  on  which  it  proceeded,  were  extinguished  by  the  intro- 

missions of  the  defenders  and  their  authors. 
The  Lord  Ordinary  took  the  cause  to  report ;  and  the  Court,  before  determining 

the  particular  objections,  ordered  a  hearing  in  presence,  on  the  general  question, 
how  far,  where  the  adjudication  is  liable  to  no  objection,  and  the  debt  is  not  extin- 

guished by  intromissions  within  the  legal,  a  decree  of  declarator  is  necessary,  in  order 

to  cut  off  the  debtor's  right  of  reversion. 
The  pursuer  pleaded  :  The  common  law  of  Scotland  gave  the  creditor  a  right  to 

attach,  and  to  sell  irredeemably  a  part  of  his  debtor's  estete,  sufficient  to  extinguish 
his  debt.  In  this  state  of  the  law,  as  there  was  no  good  reason  for  giving  a  right 
of  reversion,  that  privilege,  which  was  introduced  by  1469,  c.  36,  might  have  been 
considered  as  unfavourable.  But  when,  in  consequence  of  a  slovenly  practice,  un- 

authorised by  law,  general  apprisings  were  introduced,  whereby  a  valuable  estate 
might  be  carried  away  for  a  small  debt,  the  expiry  of  the  legal  became  highly  penal 
against  the  debtor.  Prior  to  the  act  1621,  c.  6,  which  indirectly  recognised  general 
apprisings,  the  Court,  if  any  case  had  occurred,  would  probably  have  restricted  the 
right  of  the  creditor  to  a  security,and  given  the  debtor  an  unlimited  right  of  redemption; 
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and  although  afterwards  they  gave  effect  to  the  expiry  of  the  legal,  they  canvassed 
apprisings  so  strictly,  that  in  almost  every  case  it  was  opened  up.  See  the  Diction- 
ABiES,  V.  Apprising. 

The  act  1672,  c.  19,  which  was  framed  by  Lord  Stair,  was  intended  to  put  an 
end  to  the  hardships  attending  the  former  practice ;  but  it  failed  in  its  object,  by 
allowing  a  general  adjudication,  wherever  the  debtor  refused  to  assign  over  a  part 
of  his  estate,  one  fifth  greater  in  value  than  the  sum  due  by  him.  General  adjudi- 

cations, being  equally  penal  to  the  debtor,  are  therefore  liable  to  the  same  restrictions 
with  general  apprisings. 

Now,  it  is  a  general  rule,  that  penal  irritancies,  introduced  by  law,  do  not  take 
efiect  without  declarator.  This  holds  in  the  case  of  the  irritancy  ob  non  solutum 
canonem ;  and  in  that  for  omitting  to  insert  the  limitations  of  an  entail,  in  terms  of 
the  act  1685.  For  the  same  reason,  a  declarator  of  expiry  is  necessary,  [322]  ̂ ^^  V^^' 
ticularly  where  the  adjudger  enters  into  possession,  as  the  debt  may  have  been  extin- 

guished by  intromissions  within  the  legal.  By  this  measure  the  debtor  is  warned 

of  his  danger,  and,  in  practice,  a  state  of  the  adjudger's  intromissions  are  inserted 
in  the  hbel  and  decree  of  expiry,  for  his  information.  Accordingly,  the  mere  expiry 
of  the  legal  has  been  in  no  case  found  sufficient  to  deprive  the  debtor  of  his  right  of 
reversion ;  and,  in  the  following  cases,  the  Court  have  gone  upon  the  supposition, 
that  a  process  of  declarator  was  necessary ;  5th  March  1 766,  Chalmers  against  Oliphant ; 
Fac.  Col.  No.  34,  p.  58.  See  Grounds  and  Warrents.  7th  March  1769,  Caitcheon 
V.  Ffeeming ;  *  3d  March  1758,  Anderson  v.  Nasmyth,  Fac.  Col.  No.  105,  p.  186. 
See  Prescription  (Negative). 

Besides,  the  only  plausible  reason  for  allowing  an  expiry  of  the  legal  to  take  place 
at  all,  was,  that  the  creditor  might  be  indemnified  for  being  obliged  to  take  land 
instead  of  money.  This  inconveniency,  however,  was  removed  by  the  acts  1681, 
c.  17,  and  1690,  c.  20,  which  allowed  any  one  creditor  of  a  bankrupt,  either  before  or 
after  the  legal  was  expired,  to  bring  the  lands  to  judicial  sale.  Indeed,  it  may  be 
doubted  whether  these  statutes  did  not  operate  as  a  virtual  repeal  of  the  former  ones 
relating  to  the  expiry  of  the  legal,  the  admission  of  the  competency  of  a  judicial  sale 
after  that  period,  shewing,  that  adjudgers  are  considered  even  then  not  as  proprietors, 
but  as  creditors. 

Aoswered  :  It  appears,  not  only  from  all  the  statutes  relating  to  adjudications 
(1469,  c.  36  ;  1661,  c.  62  ;  1672,  c.  19),  but  also  from  those  respecting  other  matters, 
that  the  mere  lapse  of  the  legal,  without  any  declaratory  process,  was  intended  to  make 
the  subject  adjudged,  the  absolute  property  of  the  adjudger.  It  was  upon  this  account, 
that  the  act  1681,  c.  21  gives  adjudgers,  after  the  expiry  of  the  legal,  a  right  to  vote 
at  elections  ;  although  it  was  intended  that  persons  vested  with  an  absolute  right  of 
property,  should  alone  have  that  privilege.  For  the  same  reason,  when  by  1690,  c.  10, 
annuities  arising  from  debts,  real  or  personal,  were  subjected  to  certain  assessments, 
creditors,  possessing  upon  adjudica-[323]-*ioii8»  whereof  the  legal  was  expired,  are 
exempted.  It  is  upon  this  principle  also,  that  the  creditor  is  not  obliged  to  account 
for  hu  intromissions  after  the  legal ;  1621,  c.  6  ;  Bankt.  b.  3,  tit.  2,  §  4,  para.  65,  73  ; 
Principles  of  Equity,  vol.  1,  p.  381.  Indeed,  the  summons  of  declarator  itself,  accord- 

ing to  common  style,  states,  that  the  lands  have,  ever  since  the  expiry  of  the  legal, 

*  The  particulars  of  this  case,  which  has  not  been  collected,  are  these  : — In  1708, 
two  heritable  bonds  were  granted  to  Edward  BaiUie,  over  a  subject  in  the  Cowgate 
of  Edinburgh,  the  property  of  Alexander  Hunter. — BaiUie  entered  into  possession. 
After  Baillie's  death,  one  of  his  creditors,  in  1728,  led  an  adjudication  for  payment 
of  a  debt  of  £4512  Scots.  Patrick  Tod  acquired  right  to  this  adjudication,  and 
obtained  a  charter.     He  was  infeft  in  1751.     In  1753,  he  sold  it  to  Fleming. 

Caitchen,  the  heir  of  Alexander  Hunter,  the  original  proprietor,  made  up  titles, 
by  charter  and  inf eftment,  from  the  Magistrates  of  Edinburgh,  and  brought  an  action 
against  Tod  and  Fleming,  of  reduction  of  the  titles  in  their  persons,  and  of  count 
and  reckoning  for  the  intromissions  of  themselves  and  their  authors,  with  the  rents 
of  the  subjects.  It  appeared  in  the  action,  that  the  heritable  debts  had  been  ex- 

tinguished by  intromission  in  1741 ;  but  the  defenders  pleaded  expiry  of  the  legal. 
This  plea  was  repelled ;  and  Lord  Kennet,  Ordinary,  found  them  Uable  for  the  whole 

rents  posterior  to  1741.  Upon  a  representation,  he  limited  their  accounting  to  the 
rents,  from  that  time,  actually  received. — His  judgment  was  affirmed  by  the  Court. 
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belonged  to  the  pursuer.  This  process  is  not  so  much  as  mentioned,  either  by  Stair  or 

M'Kenzie ;  and  that  it  is  not  necessary,  was  found  ;  Fount.  22d  February  1704, 
Livingston  v,  Goodlet,  p.  73,  v.  1  of  this  Dictionary;  July  1783,  Gordon  of  Cam- 
field.*  See  also,  Ersk.  b.  2,  tit.  12,  §§  22,  26 ;  Bank.  b.  3,  tit.  2,  §  4,  para.  49  ;  Stair, 
18th  June  1675,  L^kird  of  Leys  v,  Forbes,  p.  286,  v.  1  of  this  Dictionary. 

The  act  1681,  c.  17,  does  not  apply  to  this  case.  Its  object  was  to  force  the  debtor 
to  give  up  his  land  ;  and  it  leaves  all  questions  with  co-creditors  to  be  settled  in  the 
ranking  ;  or  perhaps  it  may  have  meant  to  take  away  the  right  of  adjudgers,  in  case 
of  the  insolvency  of  the  debtor. 

The  Court  considered  separately  the  necessity  of  a  decree  of  declarator,  and  its 
effects.     On  the  first  point  it  was 

Observed  :  The  acts  1681  and  1690  do  not  affect  the  present  question.  Formerly 
the  estate  of  a  bankrupt  was  divided  among  his  creditors,  and  they  had  no  way  of 
getting  payment  of  their  debts  in  money.  The  sole  object  of  these  statutes  was  to 
remedy  this  defect,  and  not  otherwise  to  regulate  the  interests  of  debtor  and  creditor. 

It  seems  to  have  been  the  idea  of  the  Legislature,  when  the  acts  1661  and  1672 
were  passed,  that  an  expired  legal  should  operate  ipso  jure.  But  for  a  long  time  back, 
the  rigour  of  the  law  has,  in  this  respect,  been  mitigated ;  and  even  the  principle 
of  the  act  of  sederunt,  27th  November  1592,  with  regard  to  conventional  irritancies, 
has  not  been  strictly  adhered  to.  A  more  equitable  practice  has  now  succeeded,  by 
which  parties  are  allowed  to  take  as  little  advantage  of  one  another  as  possible  ; 
and  a  reasonable  time  has  in  general  been  indulged,  for  doing  away  the  effect  of  penal 
irritancies.  The  general  adjudication  now  in  use,  is  evidently  not  a  sale  under  rever- 

sion ;  but  a  mere  pignus  prcetorium  ;  and  to  convert  it  into  an  absolute  right  of  pro- 
perty, by  the  mere  lapse  of  ten  years,  would  be  a  strong  and  very  unjust  operation 

of  the  law,  and  not  agreeable  to  its  analogy  or  spirit  in  other  instances.  The  creditor 
is  not  obliged,  at  the  expiry  of  the  term,  to  take  the  estate,  in  soLutum  of  his  debt ; 
and  as  little  ought  the  debtor  to  be  foreclosed  without  some  further  judicial  act,  if 
the  estate  be  large,  in  proportion  to  the  debt.  In  the  case  of  Gordon  of  Caimfield, 
the  Court  went  upon  specialties ;  and  it  may  be  doubted  whether  it  was  a  good 
decision. 

As  to  the  effect  of  a  decree,  when  obtained,  the  Court  were  agreed,  that  where 
appearance  was  seriously  made  for  the  debtor,  all  objections  would  be  dis-[324]-cus8ed ; 
and  that,  if  they  were  not  sustained,  and  the  irritancy  not  removed,  the  lands,  in  conse- 

quence of  the  decree,  would  become  the  absolute  property  of  the  creditor  :  But  it  was 
tnought  more  difficult  to  determine  what  should  be  the  effect  of  a  decree  of  declarator 
in  absence.  On  the  one  hand,  it  was  observed  by  some  of  the  Judges,  that  though 
the  debtor  might  be  restored  against  such  a  decree,  upon  shewing  objections  to  the 
adjudication,  or  upon  proving  that  the  debt  had  been  extinguished  within  the  legal, 
the  mere  inequality  between  the  extent  of  the  debt  and  the  value  of  the  lands  adjudged, 
ought  to  be  no  ground  for  setting  it  aside.  Other  Judges  thought,  that  the  effect 
of  such  a  decree  would  depend  upon  the  whole  circumstances  of  the  case  ;  and  that 
the  value  of  the  lands,  compared  with  the  extent  of  the  debt,  must  be  taken  into 
the  account ;  and  that  it  would  be  necessary,  in  every  case,  to  inquire  what  time  had 
elapsed  since  the  expiry  of  the  legal ;  whether  improvements  had  been  made  upon 
the  faith  of  the  right  being  absolute  ;  or  whether  matters  were  still  entire  ;  and  in 
general,  that  it  would  be  incumbent  upon  the  reverser  to  show  good  cause  why  he 
should  still  be  restored  against  the  decree  of  declarator,  which  he  could  not  be,  with- 

out making  full  satisfaction  to  the  other  party. 

The  Lords  almost  unanimously  foimd,  "  That  the  expiry  of  the  legal  does  not 
vest  the  estate  in  the  adjudger  ipso  jure.^^ 

Lord  Reporter,  Dreohokn. — Act.  Solicitor-General  Blair,  Geo.  Fergusson,  John 
BucHAN  Hepburn.— Alt.  Dean  of  Faculty  Erskine,  Cullen,  Tait.— Clerk,  Sir 
James  Colquhoun. 

Douglas.  Fol.  Die.  v.  3,  p.  18.     Fac.  Cd.  No.  112,  p.  246. 

*  Not  collected. 
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No.  7.    [15]  Francis  Strachan  v.  Sir  John  Whiteford.    February  9,  1776. 

One  having  a  disposition  in  security  over  lands,  held  and  possessed  by  his  debtor  on 
minute  of  sale  without  infeftment,  cannot  complete  his  right,  by  adjudication  in 
implement  of  the  minute  of  sale  led  against  the  granter  of  that  minute  as  the 
person  last  invested  with  the  feudal  right. 

James  Aird  was  proprietor  of  the  lands  of  Brackenhill,  in  which  he  was  infeft. 
Agnes  Mackenzie  his  spouse  was  infeft  in  an  yearly  annuity  out  of  them,  in  the  event 
of  her  surviving  her  husband. 

James  Aird  conveyed  these  lands  to  James  Aird,  his  son,  and  Isobel  Foggo,  his 
spouse,  for  a  liferent  annuity.     The  son  was  infeft. 

The  whole  parties  afterward,  by  a  minute  of  sale,  sold  the  lands  to  Mr.  Matthew 
Stuart,  professor  of  mathematics  in  the  university  of  Edinburgh,  obhging  themselves 
to  grant  a  disposition,  containing  procuratory  and  precept  in  his  favour. 

[16]  ̂ o  sucl^  disposition  was  granted  ;  but  Mr.  Stuart  having  entered  into  posses- 
aon,  granted  an  heritable  bond  over  the  lands  to  Sir  John  Whiteford,  who  was  there- 

upon infeft. 
Sir  John  obtained  decree  of  adjudication  in  implement  of  the  minute  of  sale 

against  James  Aird  younger,  and  against  his  spouse. 
Sir  John  was  infeft  in  the  lands  in  virtue  of  a  charter  under  the  Great  Seal,  proceed- 
ing upon  the  decree  of  adjudication,  and  this  charter,  containing  a  confirmation  of 

the  base  infeftments  in  the  persons  of  the  Airds,  and  of  all  the  other  subaltern  infeft- 
ments,  subsequent  to  that  of  the  last  immediate  vassal  of  the  Crown. 

Professor  Stuart's  afEairs  having  gone  into  disorder,  he  conveyed  these  lands  to 
Francijt  Strachan,  Writer  to  the  Signet,  in  trust,  and  assigned  to  him  the  whole  writs 
and  evidents. 

To  complete  his  title,  Mr.  Strachan  led  an  adjudication  in  impalement  of  the 
minute  of  sale,  and  then  instituted  a  reduction  of  Sir  John's  adjudication,  and  of  the 
charter  and  sasine  following  upon  it. 

In  bar  of  this  action,  Sir  John  pleaded  ; 
Where  a  person  has  obtained  a  right  to  lands,  whether  absolute  or  only  in  security, 

and  where  the  right  of  the  author  to  these  lands  is  not  completed,  the  holder  of  the 
right  may,  by  the  force  of  legal  diligence,  supply  the  want  of  infeftment  in  the  person 
of  his  author,  without  communicating  any  benefit  to  third  parties,  in  prejudice  of  his 
own  light.  If  the  method  which  the  defender  adopted  be  inept,  a  contrary  doctrine 
would  be  true.  No  other  method  can  be  pointed  out,  by  which  the  defect  could  be 
Bspphed,  without  running  the  risk  of  giving  a  preference  to  other  creditors. 

It  is  no  doubt  competent  for  an  assignee  to  pursue,  either  in  his  own  name  or  in 
the  name  of  the  cedent,  but  it  is  no  necessary  measure  for  an  assignee  to  carry  on  his 
diligence  in  the  name  of  his  cedent.  On  the  contrary,  if  he  can  render  his  right  com- 

plete by  prosecuting  in  the  name  of  his  author,  it  must  also  be  in  his  power  to  render 
his  right  equally  complete,  by  prosecuting  in  his  own  name. 

Indeed  it  is  by  prosecuting  in  his  own  name  only,  that  this  can  be  accomplished 
with  safety.  An  adjudication  in  implement,  for  example,  obtained  in  the  name  of 
Professor  Stuart,  and  a  charter  and  sasine  expeded  thereupon,  would  as  a  jtu  super- 
veniena  in  his  person  have  validated  a  first  infeftment,  flowing  from  him  in  favour  of 
another  party  ;  so  that  the  vigilant  creditor  would,  by  the  force  of  his  own  diligence, 
be  cut  out  of  his  preference  by  the  creditor  who  was  doing  nothing. 

Nor  would  it  have  done  to  have  first  adjudged  the  minute  of  sale  upon  the  personal 
obligation  in  the  heritable  bond,  and  then  to  have  made  that  adjudication  the  ground- 

work of  an  adjudication  in  implement  against  the  Professor's  author  :  For  by  doing 
this,  every  personal  creditor  of  Mr.  Stuart  would  have  been  entitled,  by  adjudging 
within  year  and  day  of  the  defender,  to  have  been  [17]  preferred  pari  passu  with  him 

upon  the  Professor's  estate.  This  is  saying,  that  a  disposition  to  a  creditor  in  security  of 
his  debt  of  a  personal  right  to  lands,  is  no  better  than  so  much  blank  paper,  and  that 

the  disponee  is  in  no  better  situation  than  if  he  had  relied  upon  the  debtor's 
mere  personal  obligation ;  whereas  a  personal  right  to  lands  is  a  valuable  and 
substantia]  estate,  which  the  holder  may  render  complete  in  his  own  person  by 
infeftment. 
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belonged  to  the  pursuer.  This  process  is  not  so  much  as  mentioned,  either  by  Stair  or 

M'Kemsie ;  and  that  it  is  not  necessary,  was  found ;  Fount.  22d  February  1704, 
Livingston  v,  Goodlet,  p.  73,  v.  1  of  this  Dictionary;  July  1783,  Gordon  of  Cam- 
field.*  See  also,  Ersk.  b.  2,  tit.  12,  §§  22,  26 ;  Bank.  b.  3,  tit.  2,  §  4,  para.  49  ;  Stair, 
18th  June  1676,  L^kird  of  Leys  v.  Forbes,  p.  286,  v.  1  of  this  Dictionary. 

The  act  1681,  c.  17,  does  not  apply  to  this  case.  Its  object  was  to  force  the  debtor 
to  give  up  his  land  ;  and  it  leaves  all  questions  with  co-creditors  to  be  settled  in  the 
rai^ng  ;  or  perhaps  it  may  have  meant  to  take  away  the  right  of  adjudgers,  in  case 
of  the  insolvency  of  the  debtor. 

The  Court  considered  separately  the  necessity  of  a  decree  of  declarator,  and  its 
effects.     On  the  first  point  it  was 

Observed  :  The  acts  1681  and  1690  do  not  affect  the  present  question.  Formerly 
the  estate  of  a  bankrupt  was  divided  among  his  creditors,  and  they  had  no  way  of 
getting  payment  of  their  debts  in  money.  The  sole  object  of  these  statutes  was  to 
remedy  this  defect,  and  not  otherwise  to  regulate  the  interests  of  debtor  and  creditor. 

It  seems  to  have  been  the  idea  of  the  Legislature,  when  the  acts  1661  and  1672 
were  passed,  that  an  expired  legal  should  operate  ipso  jure.  But  for  a  long  time  back, 
the  rigour  of  the  law  has,  in  this  respect,  been  mitigated ;  and  even  the  principle 
of  the  act  of  sederunt,  27th  November  1592,  with  regard  to  conventional  irritancies, 
has  not  been  strictly  adhered  to.  A  more  equitable  practice  has  now  succeeded,  by 
which  parties  are  allowed  to  take  as  little  advantage  of  one  another  as  possible  ; 
and  a  reasonable  time  has  in  general  been  indulged,  for  doing  away  the  effect  of  penal 
irritancies.  The  general  adjudication  now  in  use,  is  evidently  not  a  sale  under  rever- 

sion ;  but  a  mere  pignus  prcBtorium  ;  and  to  convert  it  into  an  absolute  right  of  pro- 
perty, by  the  mere  lapse  of  ten  years,  would  be  a  strong  and  very  unjust  operation 

of  the  law,  and  not  agreeable  to  its  analogy  or  spirit  in  other  instances.  The  creditor 
is  not  obliged,  at  the  expiry  of  the  term,  to  take  the  estate,  in  sdiUum  of  his  debt ; 
and  as  little  ought  the  debtor  to  be  foreclosed  without  some  further  judicial  act,  if 
the  estate  be  large,  in  proportion  to  the  debt.  In  the  case  of  Grordon  of  Caimfield, 
the  Court  went  upon  specialties ;  and  it  may  be  doubted  whether  it  was  a  good 
decision. 

As  to  the  effect  of  a  decree,  when  obtained,  the  Court  were  agreed,  that  where 
appearance  was  seriously  made  for  the  debtor,  all  objections  would  be  dis-[324]-cussed ; 
and  that,  if  they  were  not  sustained,  and  the  irritancy  not  removed,  the  lands,  in  conse- 

quence of  the  decree,  would  become  the  absolute  property  of  the  creditor  :  But  it  was 
tnought  more  difficult  to  determine  what  should  be  the  effect  of  a  decree  of  declarator 
in  absence.  On  the  one  hand,  it  was  observed  by  some  of  the  Judges,  that  though 
the  debtor  might  be  restored  against  such  a  decree,  upon  shewing  objections  to  the 
adjudication,  or  upon  proving  that  the  debt  had  been  extingmshed  within  the  legal, 
the  mere  inequality  between  the  extent  of  the  debt  and  the  value  of  the  lands  adjudged, 
ought  to  be  no  ground  for  setting  it  aside.  Other  Judges  thought,  that  the  effect 
of  such  a  decree  would  depend  upon  the  whole  circumstances  of  the  case  ;  and  that 
the  value  of  the  lands,  compared  with  the  extent  of  the  debt,  must  be  taken  into 
the  account ;  and  that  it  would  be  necessary,  in  every  case,  to  inquire  what  time  had 
elapsed  since  the  expiry  of  the  legal ;  whether  improvements  had  been  made  upon 
the  faith  of  the  right  being  absolute  ;  or  whether  matters  were  still  entire  ;  and  in 
general,  that  it  would  be  incumbent  upon  the  reverser  to  show  good  cause  why  he 
should  still  be  restored  against  the  decree  of  declarator,  which  he  could  not  be,  with- 

out making  full  satisfaction  to  the  other  party. 

The  Lords  almost  unanimously  found,  *^  That  the  expiry  of  the  legal  does  not 
vest  the  estate  in  the  adjudger  ipso  jure,^^ 

Lord  Reporter,  Dreghorn. — Act.  Solicitor-General  Blair,  Geo.  Fergusson,  John 
BucHAN  Hepburn. — Alt.  Dean  of  Faculty  Erskinb,  Cullen,  Tait. — Clerk,  Sir 
James  Colquhoun. 

Douglas.  FoL  Die,  v.  3,  p.  18.     Fog.  Col.  No.  112,  p.  246. 

*  Not  collected. 
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No.  7.    [15]  Francis  Strachan  v.  Sir  John  Whiteford.    February  9,  1776. 

One  having  a  disposition  in  security  over  lands,  held  and  possessed  by  his  debtor  on 
minute  of  sale  without  infeftment,  cannot  complete  his  right,  by  adjudication  in 
implement  of  the  minute  of  sale  led  against  the  granter  of  that  minute  as  the 
person  last  invested  with  the  feudal  right. 

James  Aird  was  proprietor  of  the  lands  of  Brackenhill,  in  which  he  was  infeft. 
Agnes  Mackenzie  his  spouse  was  infeft  in  an  yearly  annuity  out  of  them,  in  the  event 
of  her  surviving  her  husband. 

James  Aird  conveyed  these  lands  to  James  Aird,  his  son,  and  Isobel  Foggo,  his 
spouse,  for  a  liferent  annuity.     The  son  was  infeft. 

The  whole  parties  afterward,  by  a  minute  of  sale,  sold  the  lands  to  Mr.  Matthew 
Stuart,  professor  of  mathematics  in  the  university  of  Edinburgh,  obliging  themselves 
to  grant  a  disposition,  containing  procuratory  and  precept  in  his  favour. 

[16]  No  such  disposition  was  granted  ;  but  Mr.  Stuart  having  entered  into  posses- 
Bon,  granted  an  heritable  bond  over  the  lands  to  Sir  John  Whiteford,  who  was  there- 

upon infeft. 
Sir  John  obtained  decree  of  adjudication  in  implement  of  the  minute  of  sale 

Against  James  Aird  younger,  and  against  his  spouse. 
Sir  John  was  infeft  in  the  lands  in  virtue  of  a  charter  under  the  Great  Seal,  proceed- 

iaf^  upon  the  decree  of  adjudication,  and  this  charter,  containing  a  confirmation  of 
the  base  infeftments  in  the  persons  of  the  Airds,  and  of  all  the  other  subaltern  infeft- 
ments,  subsequent  to  that  of  the  last  immediate  vassal  of  the  Crown. 

Professor  Stuart's  afEairs  having  gone  into  disorder,  he  conveyed  these  lands  to 
Francis  Strachan,  Writer  to  the  Signet,  in  trust,  and  assigned  to  him  the  whole  writs 
Add  evidents. 

To  complete  his  title,  Mr.  Strachan  led  an  adjudication  in  implement  of  the 

minute  of  sale,  and  then  instituted  a  reduction  of  Sir  John's  adjudication,  and  of  the 
charter  and  sasine  following  upon  it. 

In  bar  of  this  action,  Sir  John  pleaded  ; 
Where  a  person  has  obtained  a  right  to  lands,  whether  absolute  or  only  in  security, 

and  where  the  right  of  the  author  to  these  lands  is  not  completed,  the  holder  of  the 
right  may,  by  the  force  of  legal  diligence,  supply  the  want  of  infeftment  in  the  person 
of  his  author,  without  communicating  any  benefit  to  third  parties,  in  prejudice  of  his 
own  right.  If  the  method  which  the  defender  adopted  be  inept,  a  contrary  doctrine 
would  be  true.  No  other  method  can  be  pointed  out,  by  which  the  defect  could  be 
Bopplied,  without  running  the  risk  of  giving  a  preference  to  other  creditors. 

It  is  no  doubt  competent  for  an  assignee  to  pursue,  either  in  his  own  name  or  in 
the  name  of  the  cedent,  but  it  is  no  necessary  measure  for  an  assignee  to  carry  on  his 
diligence  in  the  name  of  his  cedent.  On  the  contrary,  if  he  can  render  his  right  com- 

plete by  prosecuting  in  the  name  of  his  author,  it  must  also  be  in  his  power  to  render 
bis  right  equally  complete,  by  prosecuting  in  his  own  name. 

Indeed  it  is  by  prosecuting  in  his  own  name  only,  that  this  can  be  accomplished 
with  safety.  An  adjudication  in  implement,  for  example,  obtained  in  the  name  of 
Professor  Stuart,  and  a  charter  and  sasine  expeded  thereupon,  would  as  a  jus  super- 
veniens  in  his  person  have  validated  a  first  infeftment,  flowing  from  him  in  favour  of 
another  party  ;  so  that  the  vigilant  creditor  would,  by  the  force  of  his  own  diligence, 
be  cut  out  of  his  preference  by  the  creditor  who  was  doing  nothing. 

Nor  would  it  have  done  to  have  first  adjudged  the  minute  of  sale  upon  the  personal 
obligation  in  the  heritable  bond,  and  then  to  have  made  that  adjudication  the  ground- 

work of  an  adjudication  in  implement  against  the  Professor's  author  :  For  by  doing 
this,  every  personal  creditor  of  Mr.  Stuart  would  have  been  entitled,  by  adjudging 
within  year  and  day  of  the  defender,  to  have  been  [17]  preferred  j>ari  passu  with  him 

upon  the  Professor's  estate.  This  is  saying,  that  a  disposition  to  a  creditor  in  security  of 
budebt  of  a  personal  right  to  lands,  is  no  better  than  so  much  blank  paper,  and  that 

tbe  disponee  is  in  no  better  situation  than  if  he  had  relied  upon  the  debtor's 
mere  personal  obligation ;  whereas  a  personal  right  to  lands  is  a  valuable  and 
mibstantial  estate,  which  the  holder  may  render  complete  in  his  own  person  by 
infeftment. 
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It  would  have  been  a  superfluous  step  to  have  led  an  adjudication  against  Profesaor 
Stuart,  in  order  to  carry  the  minute  of  sale,  when  by  the  heritable  bond,  and  the 
assignation  therein  contained,  the  defender  had  all  the  right  to  that  minute  which 
Mr.  Stuart  could  give  him,  in  so  far  as  respected  the  security  granted  by  the  heritable 
bond.  The  only  use  of  an  adjudication  is  to  transfer,  by  an  act  of  the  law,  a  right 

from  the  debtor  to  the  creditor,  for  the  creditor's  payment  or  security,  which  the 
debtor  ought  to  have  done  voluntarily ;  and  it  would  have  been  both  nimioos  and 
idle,  upon  the  part  of  the  creditor,  to  lead  an  adjudication  against  his  debtor,  in  order 
to  transfer  a  right  which  the  debtor  had  formerly,  by  his  voluntary  act  and  deed, 
himself  transferred  to  the  creditor  in  security  of  his  debt. 

A  voluntary  conveyance  from  the  person  in  the  right,  where  the  granter  is  under 
no  legal  incapacity,  is  in  every  respect  as  efficacious  as  a  legal  conveyance.  It  is  im- 

possible, in  such  a  case,  that  the  act  of  the  law  can  do  more  than  the  act  of  an  un- 
limited proprietor.  Now  the  defender's  right  is  altogether  the  same  as  if  he  had  an 

express  conveyance  to  the  minute  of  sale.  A  conveyance  to  writs  and  evidents  in 
general  carries  a  right  to  every  writing  of  and  concerning  the  subjects  conveyed.  Pro- 
curatories  and  precepts  are  executed,  charters  expeded,  and  infeftments  taken  upon 
no  other  title  than  a  general  assignment  to  writs  and  evidents.  It  is  not  necessary 
for  a  general  disponee,  who  is  at  the  same  time  heir  at  law,  to  expede  a  general  service, 
or  to  lead  an  adjudication  where  he  is  not  heir  at  law,  in  order  to  carry  any  unexecuted 
procuratories  or  precepts  that  might  have  been  in  the  person  of  the  defunct.  But  if  a 
general  disposition  have  all  the  efEect  of  a  general  service,  and  entitle  the  disponee 
to  execute  any  procuratory  or  precept,  that  stood  in  the  disponer,  as  much  as  if  they 
had  been  specially  conveyed ;  then  a  general  assignment  to  writs  and  evidents  re- 

specting a  particular  subject  must  have  the  same  effect  as  if  every  writiag  relative 
thereto  had  been  specially  and  expressly  assigned. 

It  is  a  misapprehension  to  say,  that  Sir  John,  by  his  bond,  was  no  more  than  a 
creditor  to  Mr.  Stuart,  and  that  however  he  could  have  adjudged  the  lands  from  that 
gentleman  in  his  character  of  creditor,  yet  he  could  not  adjudge  the  lands  themselves 
in  implement,  to  pertain  to  himself  heritably  and  irredeemably,  without  any  legal 
or  reversion.  An  adjudication  against  Professor  Stuart  by  Sir  John  as  a  creditor,  in 
virtue  of  the  obhgation  in  his  bond,  would  have  been  a  most  improper  step  of  diligence. 
A  charter  of  adjudication  and  infeftment  can  only  vest  the  feudal  right  of  the  lands  in 
the  person  of  the  adjudger,  where  the  feudal  right  stood  in  the  person  of  him  against 
whom  the  adj  udication  is  [18]  led  either  really  or  fictione  juris.  In  the  present  case,  the 

lands  were  not  vested  in  the  debtor's  person,  and  the  minute  of  sale  contained  no 
warrant  of  infeftment.  Although,  therefore,  an  adjudication  carries  a  personal  right 
containing  a  warrant  for  infeftment,  yet  as  the  minute  of  sale  did  not  contain  such  a 
warrant,  the  right  to  the  lands  could  not  have  been  completed  without  a  second 

adjudication  against  Mr.  Stuart's  author  in  implement  thereof,  which  is  the  very  step 
which  has  been  followed.  And  having,  by  the  assignment  in  the  bond,  a  good  right 
to  the  minute  of  sale  in  so  far  as  it  was  necessary  for  completing  his  security,  no  other 
course  could  have  been  taken  than  that  of  leading  an  adjudication  against  the  person 
in  whom  the  feudal  right  of  the  lands  stood  in  implement  of  the  minute  of  sale. 

l^n  the  second  place,  it  is  no  soUd  objection  to  the  adjudication,  that  the  lands 
are  adjudged  heritably  and  irredeemably.  It  is  true,  that  as  the  minute  of  sale  was 
conveyed  to  Sir  John  only  in  security  of  his  debt,  redeemable  and  under  reversion 
upon  payment  of  that  debt,  a  right  of  reversion  necessarily  arises  in  favour  of  Pro- 

fessor Stuart ;  but  this  right  of  reversion  in  favour  of  that  gentleman  is  no  reason 
why  the  lands  should  have  been  adjudged  under  reversion  from  James  Aird,  who 
had  no  right  to  any  reversion,  as  the  right  conveyed  by  the  minute  of  sale  was  absolute 
and  irredeemable.  An  adjudication  in  implement  must  always  be  in  terms  of  the 
obligation  in  implement  of  which  it  was  led ;  and  when,  from  the  want  of  right  in 
Professor  Stuart,  Sir  John  was  obliged  to  have  recourse  to  an  adjudication  against 
his  author,  not  in  implement  of  the  heritable  bond,  but  in  implement  of  the  minute 
of  sale  betwixt  them,  and  which  minute  was  conveyed  to  Sir  John  by  the  general 
assignment  in  the  bond,  it  is  impossible  that  the  adjudication  could  have  proceeded 
in  any  other  terms  than  heritably  and  irredeemably.  Sir  John  had  not,  it  is  true, 
an  heritable  and  irredeemable  right  to  the  lands ;  but  the  right  of  reversion,  which 
lay  against  him,  was  competent  not  to  James  Aird,  but  to  Professor  Stuart,  who  was 
the  only  person  interested  therein. 
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Even  supposmg  that  it  was  wrong  to  adjudge  the  lands  heritably  and  irredeemably, 
yet  this  objection  does  not  resolve  into  a  pluris  petitio.  The  objection  truly  resolves 
into  this,  that  a  greater  estate  has  been  adjudged  from  the  person  against  whom  it  is 
led,  than  what  ought  to  have  been  adjudged  from  him.  But  this  is  no  solid  objection, 
provided  the  estate  de  facto  adjudged  comprehends  that  estate  which  ought  to  have 
been  adjudged.  Here  the  adjudication  being  of  the  full  and  absolute  property  of  the 
lands,  comprehends  every  inferior  right  and  interest  in  it.  And  as  the  adjudication 
has  not  been  led  for  more  than  Sir  John  was  entitled  to  adjudge  for,  it  can  be  no 
objection  that  he  has  adjudged  a  greater  estate  or  interest  than  what  could  be  ad- 

judged from  the  person  against  whom  the  adjudication  was  led. 
Answered  for  the  pursuer, 
It  is  not  denied  that  an  assignee  may  pursue  or  do  dihgence,  either  in  his  own 

name  or  in  the  name  of  his  cedent,  as  effectually  as  the  cedent  could  have  [19]  done, 
provided  the  full  right  that  was  in  the  cedent  stands  conveyed  to  him.  But  if  the 
assignment  is  only  granted  sub  modo,  or  for  a  particular  purpose,  or  if  it  is  only  a  part 

of  the  cedent's  right,  the  assignee  cannot  go  beyond  the  terms  or  nature  of  his  assign- 
ment, so  as  under  that  title  to  sue  for  or  recover  more  than  was  truly  meant  to  be 

conveyed  to  and  vested  in  him.  Were  it  otherways,  the  utmost  confusion  and  the 
most  absurd  consequences  would  follow.  The  holder  of  such  a  right,  as  stood  in 
Professor  Stuart,  might  lawfully  grant  twenty  such  bond  as  this,  and  each  of  the 
creditors  would  then  have  an  equal  title  to  claim  the  full  right  of  their  cedent  as  if 
they  had  purchased  the  entire  property  of  the  lands  from  him,  or  they  might  pursue 
his  authors  for  getting  that  right  of  property  completed  in  the  person  of  each  of  them, 
which  solely  belonged  to  and  was  only  intended  to  be  completed  in  the  person  of  the 
debtor  himself. 

The  defender  is  not  a  purchaser  or  disponee  of  the  lands  from  Professor  Stuart. 
He  is  no  more  than  a  personal  creditor  by  bond,  with  an  obhgation  from  him,  to  obtain 
a  vaUd  infeftment  in  the  lands  mentioned  in  the  bond,  in  security  of  his  debt  and 
annuabrent.  It  is  obvious,  therefore,  that  any  claim  or  action  which  could  be  com- 

petent to  the  defender,  either  for  obtaining  implement  of  the  obligation  for  infeftment 
contamed  in  his  bond,  or  completing  the  security  thereby  intended  to  be  given  to 
him,  must  have  lain  against  Mr.  Stuart,  with  whom  alone  he  contracted,  and  not 
against  the  cedent  in  the  right  of  those  lands  with  whom  the  defender  never  con- 

tracted, and  who  stood  under  no  obligation  to  the  defender,  either  immediately,  or 
as  come  in  place  of  the  Professor. 

There  is  no  solid  foimdation  for  saying,  that  the  minute  of  sale  was  conveyed 
to  Sir  John  by  the  assignment  in  the  bond.  It  is  a  mere  general  assignment  of  the 
writs  and  evidents  thrown  into  the  same  clause  of  the  bond  with  the  assignment  to 
the  rents,  and  can  import  no  more  than  a  special  power  to  found  upon  those  writs, 

in  evidence  of  the  grantor's  right,  as  well  as  to  levy  the  rents  in  competition  with  Pro- 
fessor Stuart  himself,  or  any  person  who  should  pretend  to  dispute  his  title,  and  to 

evict  the  possession  of  the  lands  or  rents  from  the  creditor.  An  assignment  to  this 
efiect  would  be  imphed  in  any  heritable  bond,  though  not  expressed  ;  and  it  can  have 
no  stronger  effect  when  it  is  expressed.  Even  had  the  minute  of  sale  been  expressly 
assigned,  such  an  assignment  would  still  have  carried  only  a  limited  and  quahfied 
right,  a  right  to  defend  and  support  his  heritable  bond  by  any  aid  he  could  draw 
from  the  minute,  as  well  as  other  title  deeds  in  the  person  of  the  granter.  It  would 
be  only  an  assignment  svb  modOy  or  ad  hunc  effectum^  of  supporting  his  security  as  a 
creditor.  The  absolute  and  complete  right  of  property  under  the  minute  still  re- 

mained in  Professor  Stuart,  subject  to  the  burden  of  the  defender's  debt,  and  upon 
paying  of  that  debt  there  would  have  been  no  need  of  a  reconveyance  of  the  minute 

from  the  defender.  All  right  under  it  in  the  defender's  person  would  have  evanished, 
[20]  and  Professor  Stuart's  right  continued  afterward  entire,  as  if  no  such  bond  or 
assignment  had  ever  been  panted. 

Besides,  the  defender,  mstead  of  adjudging  from  his  debtor  his  right  to  the  lands 

in  security  of  his  debt  or  implement  of  his  obligation,  has  adjudged  the  whole  lands,' 
and  got  them  declared  to  belong  not  to  Professor  Stuart,  the  only  true  and  absolute 
proprietor,  but  to  himself,  and  that  not  in  satisfaction  or  security  of  his  debt,  but 
heritably  and  irredeemably.  It  is  in  vain  to  urge,  that  although  the  lands  are  thus 

hentably  and  irredeemably  adjudged,  yet  the  defender's  right  is  to  be  understood 
as  no  more  than  a  right  in  security.     The  right  is  declared  irredeemable  in  the  decree 
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obtained,  which  is  a  contradiction  in  terms  to  the  supposition  that  the  right  is  only 
in  security.  Although  Aird  was  the  only  person  cited  to  defend  in  the  process,  yet 
the  defender  might  certainly  have  concluded  that  only  so  much  of  the  lands  should 
be  adjudged  to  him  as  would  satisfy  or  secure  his  debt,  subject  to  redemption  by  his 
debtor,  to  whom  the  irredeemable  property  belonged.  Nor  is  it  sufl&cient  to  remove 
this  objection,  that  upon  payment  Professor  Stuart  might  compel  the  defender  to 
denude  in  his  favour.  Although  the  Court  might  give  relief  to  the  party  chiefly 
injured  by  a  wrong  or  irregularity,  that  will  never  sanction  the  wrong  itself,  nor  render 
the  diligence  by  which  it  is  committed  vahd  or  effectual  in  prejudice  of  third  parties. 

Professor  Stuart  alone,  or  one  who  had  acquired  full  right  from  him,  could  have 

adjudged  the  lands  from  Aird  in  implement  of  the  Professor's  right.  Adjudications 
in  implement  have  been  devised  for  supplying  the  want  of  procuratories  and  precepts, 
in  order  to  obtain  to  the  disponee,  or  true  proprietor,  an  entry  from  the  superior  to 
the  feudal  right  of  his  own  property.  Such  adjudication  led  by  any  other  than  the 
person  who  is  virtually  and  substantially  proprietor,  is  in  itself  void  ;  because  having 
no  title  to  the  absolute  irredeemable  property  of  the  lands,  he  has  no  right  to  have 
them  adjudged  to  him.  Sir  John,  neither  in  law  nor  in  justice,  can  pretend  to  be 
absolute  and  irredeemable  proprietor  of  the  lands,  and  yet  that  is  the  right  and  the 
only  one  obtained  by  his  adjudication. 

The  case  of  a  creditor  who  first  adjudges  from  his  debtor  his  personal  right  to 

lands  under  the  act  1672,  and  then  adjudges  the  lands  from  the  debtor's  cedent  or 
author,  in  implement  of  the  debtor's  right,  is  totally  difEerent  from  the  present. 
Such  an  adjudger  becomes  by  his  first  adjudication  a  general  or  total  disponee  of  the 
lands,  and  assignee  to  the  whole  personal  right  that  was  in  the  debtor,  and  conse- 

quently the  debtor's  author  can  properly  implement  to  him  the  obhgation  he  stood 
under  to  the  debtor  of  conveying  the  real  or  feudal  right ;  and  the  adjudication  itself 
will  show  that  he  holds  the  right  not  irredeemably  ;  but  under  the  legal  reversion  to 
the  debtor.  The  defender  here  had  neither  by  adjudication  or  voluntary  conveyance 
any  right  to  the  property  of  the  whole  lands,  but  was  only  a  partial  creditor  of  Pro- 

fessor Stuart. 
[21]  It  is  no  good  argument  that  the  defender,  if  the  mode  of  diligence  which  he 

pursued  be  inept,  could  have  adopted  no  other.  But  in  fact  he  might  have  adopted 
other  methods.  He  might  have  charged  Professor  Stuart,  at  any  time  after  his  bond, 
with  horning  on  the  obligation  to  infeft,  or  he  might  have  maintained  an  action  for 
compelling  him  to  get  the  feudal  title  of  the  lands  completed  in  his  person ;  or  he 
might  qiui  creditor  have  adjudged  the  lands  or  minute  of  sale  from  Professor  Stuart 
for  satisfaction  of  his  whole  debt,  and  might  then  have  pursued  an  action  against 

James  Aird,  the  Professor's  author,  for  compelling  him  to  establish  the  feudal  right 
in  his  own  person,  in  implement  of  the  minute  ;  or  he  might  have  maintained  such  an 
action  against  Aird,  in  the  name  of  Professor  Stuart  himself,  for  the  purpose  of  com- 

pelling him  to  infeft  the  Professor  ;  and  upon  his  failure  have  likewise  adjudged  in 
implement.  All  these  methods  were  probably  avoided,  because  the  defender  foresaw 
that  he  would  have  been  in  no  better  state  than  a  common  adjudger,  and  that  the 
other  creditors  adjudging  within  the  year  would  have  come  in  pari  passu  with  him. 

The  Court  pronounced  the  following  interlocutor.  "  The  Lords  having  resumed 
the  consideration  of  this  process,  with  the  report  formerly  made  by  Lord  Hailes,  and 
advised  the  same,  with  the  memorials  and  informations  hinc  inde,  Find,  that  the 
adjudication  led  by  Sir  John  Whiteford  was  led  improperly,  therefore  reduce  the  same, 
together  with  the  charter  and  infeftment  following  thereon,  and  remit  to  the  Ordinary 

to  proceed  accordingly,  and  farther  to  do  as  he  shall  see  just." 
A  reclaiming  Petition  against  this  interlocutor  was  refused  without  answers. 

Lord  Keporter,  Hailes. — Act.  George  Wallace,  Rae. — Alt.  M'Queen, 

J.  W. 
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No.  11.    [25]  David  Campbell  and  Others  v.  The  Common  Agent,  in  the  ranking  of 
the  Estate  of  Edbebline.    January  14,  1801. 

A  peison  before  being  rendered  legally  bankrupt,  having  executed  a  trust-deed,  by 
which  the  trustees  were  empowered  to  sell  as  much  of  his  estates  as  should  pay 
his  debts,  and  entail  the  remainder  on  a  certain  series  of  heirs,  it  was  found,  that 
the  grantor  was  not  so  far  denuded  of  his  property  as  to  invalidate  an  adjudica- 

tion led  after  his  death,  by  certain  non-acceding  creditors,  upon  a  special  charge 
given  to  his  heir-apparent. 

Dagald  Campbell's  affairs  being  embarrassed,  he  conveyed  his  estate  of  Edderline 
to  trustees  for  behoof  of  his  creditors.  At  the  date  of  the  trust-disposition,  he  had 
not  been  rendered  legally  bankrupt. 

By  the  trust-deed,  the  lands  were  conveyed  to  the  trustees,  and  the  survivors  or 
survivor  of  them,  absolutely  and  irredeemably,  for  behoof  of  the  granter's  whole 
creditors.  The  trustees  were  also  empowered,  without  the  consent  either  of  the 
grant-er  or  of  his  creditors,  to  sell  such  parts  of  them  as  should  be  sufficient  to  pay 
the  whole  of  the  truster's  debts  ;  and  after  doing  so,  the  trustees  were  appointed  to 
execute  a  strict  entail  of  the  residue.  The  trust-deed  was  further  declared  irrevocable, 
untQ  the  whole  purposes  of  the  trust  should  be  fulfilled. 

The  trustees  were  infeft,  and  acted  under  the  trust-deed.  The  granter  died  soon 
after  the  date  of  its  execution.  Soon  after  his  death,  an  heritable  creditor  brought 
ft  judicial  sale  of  his  estate. 

After  the  commencement  of  this  action,  several  other  creditors  led  adjudications 
against  the  estate,  having  previously  used  special  charges  against  Cohn  Campbell,  as 

Dugald  Campbell's  eldest  son  and  heir. 
Dugald  Campbell,  at  the  date  of  the  trust-deed,  was  indebted  to  Neil  Campbell 

of  Inverli^er  in  upwards  of  £2000.  Inverliver's  affairs  were  also  under  trust,  and 
his  trustees,  by  way  of  securing  this  debt,  also  led  an  adjudication  of  the  estate  of 

Edderline,  but  in  place  of  charging  Edderline's  son  to  enter  heir  in  special  to  his  father, 
they  took  a  decree  of  constitution  against  his  trustees,  under  the  qualification  that 
they  should  not  be  personally  liable,  and  on  this  decree  they  led  their  adjudication. 

Afterwards,  in  the  process  of  ranking  and  sale,  they  objected  to  the  validity  of 
the  adjudications  led  by  the  other  creditors,  and 

PleiBtded  :  Before  the  date  of  these  adjudications,  Edderline  was  completely 
divested  of  the  lands  by  the  trust-deed.  His  right  had  resolved  into  a  mere  claim  to 
the  reversion ;  7th  March  1781,  Muir  v.  Macadam,  No.  114,  p.  8688.  In  conse- 

quence of  the  infeftment  of  the  trustees,  Edderline's  son  could  not  have  been  served 
heir  in  special  to  his  father,  because  a  service  proceeds  on  the  assumption,  that  the 
ancestor  died  last  vest  and  seized  in  the  lands,  and  if  a  special  service  was  incom- 

petent, the  special  charge  which  was  meant  to  supply  its  place  must  be  equally  inept ; 
11th  March  1756,  Dalziel  v,  Henderson,  No.  42,  p.  16204.  The  only  regular  ad- 

judication, therefore,  is  that  which  has  been  led  against  the  trustees. 

The  Lord  Ordinary  found,  "  That  the  late  Dugald  Campbell  of  Edderline  was  not 
completely  divested  of  the  real  right  and  property  of  his  estate,  by  the  trust-right 
and  infeftment  thereon,  founded  on  by  the  objectors,  the  same  [26]  having  been  a 

trnst  for  the  granter's  behoof,  though  it  contained  a  power  to  the  trustees  of  selling 
the  lands,  for  the  purpose  of  paying  off  the  granter's  debts,  but  which  power  the 
trustees  never  exercised,  and  stiU  stood  bound,  in  the  event  of  a  sale,  to  reconvey 
or  settle  the  remainder  for  behoof  of  the  granter  and  his  heirs,  which  did  not  disable 
hia  lawful  creditors,  not  acceding  to  the  trust-deed,  from  doing  diligence  against 
himself  while  he  lived,  or  against  his  apparent  heir,  after  his  death,  for  payment  or 
security  of  their  debts ;  and  therefore  repelled  the  objections  to  the  adjudications 
led  by  the  other  creditors  against  the  son  and  the  apparent  heir  of  their  debtor  after 
his  decease." 

A  reclaiming  petition,  presented  by  the  trustees  of  Inverliver,  was  unanimously 
refused,  without  answers. 

Lord  Ordinary,  Justice-Clerk  Eskorove. — For  Inverliver's  Trustees,  Fletcher. ^-Clerk,  Home. 
R.  D.  Fac,  CoL  No.  210,  p.  480. 

MOB.  I.  2 
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No.  12.    Margaret  Buchanan  v.  James  Purdon  Gray  and  his  Administrator-in- 
Law.    January  20, 1801. 

An  adjudication  led  on  an  heritable  bond  against  the  heir  of  the  granter,  restricted 
to  a  security,  in  respect  the  adjudger  omitted  to  obtain  a  decree  of  constitution 
against  the  heir  before  leading  the  adjudication.  Will  the  penalty  in  a  general 
adjudication  be  restricted  in  a  question  with  the  debtor  ? 

In  1787,  Isabella  Gray  granted  an  heritable  bond  over  her  lands  of  Chryston, 
for  £1000  lent  her  by  Mrs.  Margaret  Buchanan. 

Isabella  Gray  died  in  1790,  leaving  an  infant  son,  James  Purdon  Gray,  to  whom 
his  father  John  Purdon  was  administrator-in-law. 

The  interest  of  the  loan  was  regularly  paid  till  Whitsunday  1793.  But  the  rents 
of  the  lands  proving  insufi&cient  to  defray  the  annual  burdens  on  them,  Mrs.  Buchanan 
obtained  first  a  decree  of  mails  and  duties,  and  thereafter  adjudged  the  lands  for  the 
principal  sum  in  the  bond,  bygone  interest,  and  £200  of  penalty,  accumulated  into 
one  sum,  bearing  interest  from  the  date  of  the  decree. 

In  the  process  of  adjudication,  James  Purdon  Gray  was  cited  personally,  and 
John  Purdon  edictally,  as  his  administrator-in-law. 

Under  these  circumstances,  John  Purdon,  in  virtue  of  a  decree  of  the  Court  of 
Session,  sold  part  of  the  lands  for  payment  of  the  debts,  and  out  of  the  price  he  offered 
to  repay  Mrs.  Buchanan  the  principal  sum,  bygone  interest  and  the  whole  expenses 
which  ahe  had  incurred.  But  she  refused  to  discharge  her  adjudication,  excepting 
on  payment  of  the  full  sum  contained  in  it,  including  the  penalty. 

A  multiplepoinding  was,  in  consequence,  raised  in  tlie  name  of  the  purchaser 
in  which  John  Purdon  Gray 

[27]  Pleaded  :  1st,  The  adjudication  is  irregular  from  John  Purdon,  not  having 
been  especially  cited.  Tutors  and  curators  are  allowed  to  be  cited  edictally,  from  a 

presumption  that  they  may  not  be  known  to  the  pursuer  ;  Balfour's  Practics,  p.  309, 
voce  Summons.  But  a  pursuer  can  hardly  fail  to  know  that  the  pupil  has  a  father 
who  is  his  legal  administrator.  On  account,  therefore,  of  this  irregularity,  the  adjudi- 

cation should  be  restricted  to  a  security  for  the  sum  truly  due. 
2dly,  But  although  the  adjudication  were  unexceptionable,  equity  requires  that 

Mrs.  Buchanan  should  get  no  more  than  her  debt,  with  interest  and  expenses.  In 
questions  with  co-creditors,  the  Court  are  in  the  daily  practice  of  restricting  adjudi- 

cations in  this  manner  ;  and  no  good  reason  can  be  assigned  why  the  same  equitable 
mitigation  should  not  be  extended  to  the  debtor.  Had  Mrs.  Buchanan  sought  the 
penalty,  merely  in  virtue  of  her  bond,  the  Court  would  have  given  redress  ;  and 
her  claim  is  not  strengthened  by  the  adjudication.  While  apprisings  continued, 
they  could  proceed  only  for  the  debt  justly  due  to  the  creditor,  and  when  the  act  1672 
introduced  special  and  general  adjudications,  the  Legislature  in  the  former  case  allowed 

the  creditor  to  adjudge  for  a  fifth  part  more  than  his  debt,  "  in  respect  he  was  necessi- 
tate to  take  land  "for  the  same  "  ;  but,  in  general  adjudications,  the  former  law 

remained  so  much  unaltered,  that  the  old  statutes  respecting  apprisings,  are  referred 
to  as  containing  the  rule  agreeably  to  which  general  adjudications  should  be  led ; 
30th  November  1680,  Earl  of  Panmure,  No.  40,  p.  128. 

Answered  :  1st,  It  has  been  the  uniform  practice  for  the  last  150  years,  to  cite 
administrators-in-law  edictally ;  Stair,  b.  iv.  tit.  38,  §  23 ;  Bankton,  b.  iv.  tit.  23, 
§  11  ;  Erskine,  b.  iv.  tit.  1,  §  8 ;  8th  March  1626,  Earl  of  Kinghorn,  No.  9, 

p.  2180. 2dly,  The  practice  since  the  act  1672  (and  in  most  cases,  it  is  optima  legum 
interpres),  has  been  universal,  even  in  general  adjudications,  to  adjudge  for  the  penalty  : 
Indeed,  the  act  of  sederunt,  26th  February  1684,  expressly  authorises  this ;  and 
from  its  being  passed  so  recently  after  the  statute,  there  is  no  room  for  doubting, 
but  that  this  was  the  intention  of  the  Legislature.  It  would,  however,  be  a  contra- 

diction in  the  law,  were  it  to  authorise  the  creditor  to  adjudge  for  the  penalty,  and  at 
the  same  time  call  upon  the  Court  in  every  case  to  interpose  its  equitable  powers  to 
restrict  the  penalty  to  the  actual  expenses.  Accordingly,  in  questions  with  the 
common  debtor,  no  such  restriction  has  been  granted,  July  12,  1769,  Creditors  of 
Auchinbreck,  No.  39,  p.  268,  1772,  Creditors  of  Murray,  No.  40,  p.  268.     Winter- 
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session  1787,  Creditors  of  Maxwell  of  Dalfiwinton  (not  reported) ;  4:th  January  1789, 
Gordon  of  Kenmnir  (not  reported). 

The  Lord  Ordinary  "  ranked  and  preferred  Mrs.  Margaret  Buchanan  upon  her 
interest  produced,  primo  loco,  to  the  funds  in  medio,  for  payment  to  her  of  the  accumu- 

lated sum  contained  in  the  decree  of  adjudication  produced  [28]  ̂ or  her,  and  interest 

thereof  from  the  date  of  the  said  decree,  and  till  payment." 
On  advising  a  reclaiming  petition,  with  answers  for  John  Purdon  Gray,  the  Court, 

on  the  first  point,  thought,  that  although  it  would  have  been  better  to  have  cited  the 
administrator-in-law  specially,  yet  that  citation  was  not  legally  objectionable. 

On  the  second  point  there  was  much  diversity  of  opinion.  Five  of  the  Judges, 
including  the  Lord  President,  were  for  restricting  the  penalty.  A  general  adjudica- 

tion (it  was  observed)  was  to  be  regarded  as  a  mere  fignua  praetorium  in  security  of  the 
debt,  and  not  like  a  special  adjudication,  a  surrogatum  for  it ;  and  this  being  the 
case,  it  was  a  duty  of  a  supreme  court  of  law  and  equity,  to  mitigate  the  penalty  to 
the  expenses  which  the  creditor  had  incurred,  together  with  any  loss  which  he  could 
qualify  from  being  disappointed  in  getting  payment  of  the  principal  sum  when  he 

wanted  it,  or  from  the  debtor's  irregular  payment  of  the  interest. 
But  other  five  of  the  judges  thinking  Mrs.  Buchanan's  claim  well  founded,  on 

the  grounds  stated  for  her,  the  Court  (5th  June  1799)  "  adhered." 
Upon  this  a  second  reclaiming  petition  was  presented  for  Gray  and  his  administrator- 

in-law,  in  which,  besides  repeating  their  former  arguments  on  the  general  ground, 
they  stated,  for  the  first  time,  that  Mrs.  Buchanan  had  omitted  to  obtain  a  decree 
of  constitution  against  James  Purdon  Gray,  the  present  debtor,  before  adjudging ; 
and  that  on  account  of  this  flaw  in  the  diHgence,  it  ought  to  be  found  to  be  void, 
or  at  least  restricted  to  a  security  for  the  principal  sum  and  interest. 

To  this  it  was  answered,  that  the  debt  being  liquid,  and  the  petitioner  having 
entered  heir  to  his  mother  prior  to  the  date  of  the  summons  of  adjudication,  a  decree 
of  constitution  was  unnecessary. 

The  Court,  on  again  advising  the  cause,  thought  the  diligence  irregular,  on  account 
of  the  want  of  the  decree  of  constitution  ;  and  this  rendering  it  unnecessary  to  enter 
upon  the  question  respecting  the  penalty,  the  Judges  waved  its  determination. 

The  Lords  accordmgly,  on  this  new  "  grotmd  (10th  July  1800),  restricted  the 
adjudication  to  a  security  for  the  principal  sum,  interest,  and  expenses  of  the  adjudi- 

cation, and  found  no  expenses  due  to  eiuier  party." 
And  afterward,  on  advising  a  third  reclaiming  petition  for  the  debtor,  with  answers, 

the  Court  found  him  entitled  to  £15,  as  the  expense  which  he  had  incurred  from  the 
period  at  which  he  first  stated  the  point  on  which  the  decision  of  the  Court  ultimately turned. 

Lord  Ordinary,  Craig. — For  Gray,  Walker  Baird,  J.  Grahame. — Alt.  Robertson, 
Williamson. — Clerk,  Sinclair. 

R.  B.  Fac,  Col.  No.  12  (Appendix),  p.  23. 

No.  14.  [30]  Allisons  v.  Ballantine.    December  19,  1805. 

What  is  understood  by  "  first  adjudication  "  in  the  act  33d  Geo.  III.  cap.  74,  §  81. 

In  a  process  of  ranking  of  the  creditors,  and  sale  of  the  estate  of  David  Ferguson, 
merchant  in  Ayr,  an  objection  was  stated  by  William  Ballantine,  the  common  agent, 
to  the  interest  produced  for  Mary,  Jean,  Burrel,  and  Margaret  Allisons,  on  account 
of  an  alleged  defect  in  their  adjudication. 

David  Ferguson's  heritable  estate  was  understood,  at  the  time  of  his  death,  to 
consist  of  two  different  Subjects  ;  but  it  was  afterward  discovered,  that  he  had  a 
right  to  a  third  subject,  in  the  neighbourhood  of  Ayr. 

The  first  adjudication  against  his  estate,  was  obtained  at  the  instance  of  Messrs. 
Innes,  Beveridge  and  Company,  merchants  in  London,  on  the  24th  January  1794, 
and  it  adjudges  lots  first  and  second,  for  payment  of  the  principal  sum,  interest  and 
penalty  due  to  them. 
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The  greater  part  of  the  creditors  also  adjudged  these  two  lots.  But  after  the 
adjudications  were  led,  upon  lot  third  being  discovered,  it  became  necessary  to  lead  a 
new  set  of  adjudications  against  it. 

The  first  adjudication  of  lot  third  that  was  brought  into  Court,  was  at  the  instance 
of  Mrs.  Elizabeth  Ferguson,  which  was,  on  the  10th  December  1794,  appointed  to  be 
intimated  in  the  usual  manner,  in  terms  of  the  bankrupt-act ;  and  with  this  adjudica- 

tion the  greater  part  of  the  creditors  were  afterward  conjoined. 
In  order  to  bring  the  adjudication  led  by  the  Misses  Allison  within  year  and  day 

of  the  first  adjudication  by  Messrs.  Innes,  Beveridge  and  Company,  which  afEected  lots 
first  and  second,  they  were  under  the  necessity  of  applying  to  the  Court  to  dispense 
with  the  indtuncB  of  the  second  diet  of  their  summons.  And  as  by  this  time  Mrs. 

Ferguson's  adjudication  against  lot  third  had  also  been  executed,  this  subject  was 
also  included  in  their  adjudication. 

Mrs.  Ferguson's  summons  of  adjudication,  which  was  caUed  in  Court  upon  the 
10th  December  1794,  had  been  intimated  in  common  form  ;  but  the  twenty  days  did 
not  expire,  so  that  she  could  not  obtain  adjudication  against  this  subject  until  the 
28th  January  1795. 

Messrs.  Innes,  Beveridge  and  Company's  adjudication,  had  been  obtained  upon 
the  24th  January  1794.  Misses  Allisons  obtained  decree  of  adjudication  upon  the 
24th  January  1795  ;  and  they  not  only  adjudged  the  two  first  subjects  contained  in 
the  previous  adjudication  of  Messrs.  Innes,  Beveridge  and  Company,  but  they  also 
adjudged  lot  third,  which  was  not  contained  in  any  former  decree  of  adjudication. 

[31]  The  common  agent  in  the  ranking  and  sale  of  the  estate,  objected  to  the  decree 

of  adjudication  obtained  by  the  Miss  Allisons,  That  "  the  decree  of  adjudication,  in 
so  far  as  it  affects  the  piece  of  land  with  the  nolt  faulds  (lot  3),  has  been  led  in  a  very 
irregular  manner  ;  for  although  it  was  the  first  adjudication  against  these  subjects, 
yet  it  does  not  appear  to  have  been  intimated  in  terms  of  the  act  of  Parliament. 
Neither  did  these  adjudgers  wait  for  the  expiry  of  the  days  of  intimation  assigned  in 
the  adjudication  at  the  instance  of  Mrs.  Ferguson,  which  were  then  running,  but 
having  applied  to  the  Court  to  dispense  with  the  inducice  of  the  second  diet  of  their 
summons,  obtained  decree  at  once  against  the  whole  subjects.  This  adjudication, 

therefore,  can  only  rank  upon  lots  first  and  second." 
The  liord  Ordinary  pronounced  the  following  interlocutor  :  "  In  respect  that  the 

adjudication  at  the  instance  of  Mrs.  Elizabeth  Ferguson,  which  was  caUed  before  the 
Lord  Ordinary,  prior  to  the  calling  of  the  adjudication  at  the  instance  of  the  Allisons, 
is  to  be  held  in  terms  of  the  act  33d  of  the  King,  tiO  be  the  first  process  of  adjudication 

affecting  lot  third  of  the  debtor's  subjects,  and  that  in  said  process  of  adjudication 
intimation  was  duly  made  for  other  creditors  to  be  conjoined  in  it,  find.  That  there 
was  no  occasion  for  such  intimation  being  made  in  the  adjudication  by  the  Allisons, 
although,  in  conseq^uence  of  a  dispensation  granted  by  the  Court,  decree  happened 
to  be  pronounced  m  the  Allisons'  adjudication,  prior  to  the  decree  in  that  of  Mrs. 
Elizabeth  Ferguson  ;  therefore  repels  the  objection  to  the  Allisons'  adjudication  being 
ranked  on  lot  third,  as  well  as  on  the  other  two  lot^." 

The  common  agent  presented  a  petition  to  the  Court,  and 
Pleaded :  The  adjudication  of  Miss  Allisons  was  the  first  adjudication  affecting 

the  third  lot  of  the  debtor's  estate  ;  for  decree  in  it  was  obtained  some  days  previous 
to  the  decree  obtained  by  Mrs.  Ferguson.  But,  though  a  first  adjudication,  it  was  not 
intimated,  and  consequently  is  null  and  void,  in  terms  of  the  33d  George  III.  cap.  74, 
§  81.  If  this  adjudication  were  to  be  sustained,  the  whole  of  the  other  adjudging 

creditors  must  be  set  aside;  for  theiradjudicationswere  conjoined  with  Mrs.  Ferguson's, which  was  not  the  first  effectual  adjudication,  and  therefore,  by  the  decision  in  the 
case  of  Kinlochaline,  November  24th,  1801  (Appendix,  Part  I.,  voce  Bankrupt), 
their  adjudications  are  inept. 

Ajiswered :  By  the  first  adjudication  referred  to  in  the  33d  Gfeorge  III.  must 
be  understood  that  which  is  first  called  in  Court,  not  that  which  is  first  made  effectual 
by  decree.  This  is  obvious  from  the  nature  of  the  intimation,  which  must  be  made 
whenever  the  process  comes  into  Court,  and  before  any  decree  is  obtained.  Mrs. 

Ferguson's  adjudication  was  the  one  which  was  first  called,  and  therefore  the  only 
one  which  required  to  be  intimated,  in  terms  of  the  act  of  Parliament.  The  circum- 

stance of  decree  having  been  first  pronounced  in  the  adjudication  of  the  Miss  Allisons, 
does  not  make  it  the  first  adjudication  in  the  sense  of  the  33d  of  George  III. 
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^2]  l^e  Lords,  upon  advising  a  reclaiming  petition,  with  answers,  adhered  to 
the  interlocutor  of  the  Lord  Ordinary. 

Lord  Ordinary,  Polkbmmet. — Act.  Cathcart. — Agent,  Wii.  Ballantine,  W.S. — 
Alt.  Macparlan. — Agent,  Geo.  ToD.-^Clerk,  Mackenzie. 

J.  Fac.  Col,  No.  231,  p.  523. 

No.  1.       [327]  The  Countess  of  Arqylb  v.  Tenants  of  Dollar  and  the  Earl  of 
Aroyle.    December  19, 1573. 

A  tack  was  granted  to  the  longest  Uver  of  a  husband  and  wife.    They  were  divorced. 

After  the  husband's  death,  the  Lady's  right  continued. 

Jean  Stewart,  Countess  of  Argyle,  summoned  the  tenants  of  Dollar,  to  hear  and 
sec  letters  of  the  four  forms  given,  and  decreet  conform,  to  compel  them  to  answer 
and  obey  to  her,  of  their  teinds  for  years  to  run,  conform  to  an  letter  of  tack.  The 
Earl  of  Argyle,  brother  to  her  husband,  and  one  of  the  parochiners,  alleged,  That  she 
shall  have  no  letters,  because  the  tack  was  made  to  umqle  Archibald,  Earl  of  Argyle, 

her  husband  and  to  her,  the  longest  liver  of  them  two,  and  to  the  said  umqle  Earl's 
heirs  and  assignees ;  and  before  the  decease  of  the  said  Archibald,  there  was  an  sentence 
of  divorce  given  betwixt  them,  for  certain  causes  contained  in  the  said  sentence, 
by  virtue  of  the  whilk,  the  pursuer  had  tint  all  thing  that  she  had  of  her  husband  by 
reason  of  marriage,  and  sicklyke  all  tacks  that  she  was  in  by  him  ;  because  it  is  to  be 
supposed,  that  all  letters  of  tacks  set  to  a  man  and  his  wife,  be  obtained  by  the 
industry  of  the  man  ;  and  she  therefore  ought  and  should  tyne  the  same,  by  reason  of 
the  said  sentence  of  divorce. — The  pursuer  alleged,  That  she  should  tyne  no  more, 
neither  land  not  other  thing,  but  only  so  meikle  as  was  given  to  her,  or  obtained  by 
reason  of  the  said  marriage ;  and  so  this  tack  cannot  come  under  this  decreet,  by 
reason  the  samen  was  set  by  her  umqle  husband  and  to  her,  the  longest  Uver  of 
them  two,  long  after  the  completing  of  the  marriage,  by  a  stranger,  and  not  by  her 
husband,  for  the  causes  of  marriage ;  and  albeit  such  tacks  may  be  conquest,  may 

be  supposed,  and  are  supposed  to  be  gotten  by  the  man's  industry,  that  is  no  cause 
in  this  case,  that  the  woman  should  tyne  the  tack  ;  because  all  things  that  is  supposed 
to  be  by  the  law,  is  not  admitted  to  be  truth,  where  the  contrary  may  stand. — Whilk 
aUedgeance  of  the  Lady  was  admitted  by  the  Lords,  and  letters  decerned,  conform  to 
the  tack,  for  answering  and  obeying  her,  conform  to  the  desire  of  her  summons. — 
Thereafter  the  said  Earl,  and  the  rest  of  the  defenders,  alleged.  That  the  pursuer's 
umqle  spouse  had  made  Mr.  John  Patoun  cessioner  and  assi^ey  to  the  said  tack  and 
terms  to  run,  and  profits  thereof,  by  virtue  of  whilk  the  cessioner  and  assigney  was  in 
possession  of  the  samen. — The  pursuer  alleged,  That  if  the  said  Lord  had  made  the 
said  Mr.  John  assigney,  yet  he  never  came  in  possession  of  the  samen  by  virtue  of 
the  assignation ;  [328]  and  if  he  was  in  possession,  the  same  was  because  he  was  servant 

and  collector  of  stmdry  of  the  Earl's  rents,  as  chamberlain  to  him,  amongst  whilk  he 
intromitted  with  the  said  teind,  as  said  is,  more  quo  supra,  whilk  he  disponed  again 

at  the  said  Earl's  command,  and  to  his  utility  and  profit  unto  his  decease  ;  and  made 
compt  and  reckoning  thereof  to  the  said  Earl,  and  others  having  power  thereto  of  him, 
or  by  him,  et  non  alias. — Whilk  reply  and  allegeance  of  the  said  Lady,  was  admitted 
by  the  Lords,  and  referred  to  her  probation.  Colvil,  MS,  p.  4. 
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No.  2.  Murray  and  Tenants  v.  Livingston.    June  16, 1575. 

A  husband  divorced  for  adultery,  cannot  revoke  a  gift  made  to  his  wife,  starUe 
matrimonio. 

Tenants  of  certain  lands  pursued  Henry  Murray  of  Dunfennline,  and  Marion  Living- 
ston, for  double  poinding,  to  see  whilk  of  them  had  most  right  thereto.  The  said 

Henry  alleged.  That  he  gave  the  lands  to  the  said  Marion,  being  his  wife,  not  by  con- 
tract of  marriage,  but  of  good  will  after  the  marriage  ;  whilk  thereafter  he  revoked  ; 

and,  therefore,  he  should  be  answered  of  the  duties  of  the  said  lands.  And  the  said 
Marion  alleged,  That  Henry  infeft  her  constante  matrimonio  betwixt  them  ;  and  now 
the  marriage  was  dissolved  by  sentence  of  divorce  given  against  the  said  Henry,  for 
adultery  committed  by  him  :  And  albeit  he  had  revoked  the  infeftment  given  after 
the  decreet  of  divorce,  whilk  he  did  not  the  time  of  the  marriage,  as  now  should  not 
be  admitted,  because  that  he,  in  respect  of  the  divorce,  is  civUiter  dead  ;  and,  therefore, 
she  should  be  answered  of  the  duties  of  the  said  lands  :  Whilk  allegeance  of  the  said 
Marion  was  found  relevant,  and  admitted  by  the  Lords,  and  the  tenants  decerned  to 
answer  to  her,  of  the  mails  and  duties  foresaid.  Colvil,  MS.  p.  23. 

No.  3.  The  Same  Parties.    July  9, 1576. 

A  husband  divorced  for  adultery,  having  executed  a  deed  of  revocation  of  a  life- 
rent of  lands  he  had  granted  to  his  wife  :  to  give  effect  to  the  revocation,  he  was 

bound  to  prove  it  was  executed  before  committing  the  crime,  as  well  as  before 
sentence  of  divorce. 

Anent  the  action  pursued  by  Christian*  Livingston  v.  Henry  Murray  in 
Dunfermline,  her  sometime  spouse,  it  was  alleged  by  the  pursuer,  That  there  was 
a  sentence  of  divorce  given  betwixt  her  and  the  said  Henry  :  By  the  whilk  sentence 
she  was  ordained  to  bruik  her  conjunct-fee,  Uferents,  terces,  and  all  other  things  due 
to  her  by  virtue  of  the  said  marriage.  It  was  alleged  by  the  said  Henry,  That  there 
were  certain  lands,  that  he  had  infeft  the  said  Christian  in,  in  liferent,  after  the  said 

Christian's  marriage  with  him ;  the  whilk  liferent  and  i^feftment  he  had  revoked ; 
and  now,  after  the  divorce,  she  should  not  bruik  the  samen  before  the  sentence  of 
divorce,  and  intenting  of  the  said  action.  It  was  [329]  alleged  and  answered  by  the 
said  Henry,  That  he  made  the  same  before  the  said  sentence  of  divorce,  and  intenting 
of  the  said  action.  It  was  answered  by  the  said  pursuer,  That  the  said  revocation 
was  not  relevant,  without  he  would  say,  that  he  made  the  same  before  the  committing 
of  the  said  crime,  whereupon  the  said  sentence  of  divorce  proceeded.  Whilk  allegeance 
of  the  said  Christian  was  admitted,  and  found  by  the  Lords,  that  the  allegeance  of  the 
said  Henry  was  not  relevant,  without  he  would  allege  the  said  revocation  to  be  made 
before  the  committing  of  the  said  crime,  as  said  is.  CdvH,  MS,  p.  32. 

No.  5.  L.  Innerwick  v.  The  Lady.    March  1589. 

An  heiress  divorced  for  adultery,  loses  not  only  her  conjunct  fee  and  tocher,  but 
also  the  liferent  of  her  heritage  ;  and  the  courtesy  takes  place  as  if  she  were  naturally 
dead.  Jo^.  Z>tc.  v.  1,  p.  23.     Cdvil.MS.^ 

*  In  the  case  above,  the  Lady  is  named  Marion — The  same  person  seems  to  be  meant. 
t  The  Decisions  reported  by  Colvill  Lord  Culross,  preserved  in  the  Advocates 

Library,  come  no  farther  down  than  1584.  The  Editor  has  not  yet  discovered  where 
Lord  Kaimes  found  the  above. — See  General  List  of  Names. 
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No.  10.  [333]  Mackenzie  v.  His  Wife.    February  28, 1745. 

Lenoeinium.  It  is  a  competent  exception  against  divorce,  if  the  husband  commit 
indecencies  towards  his  wife,  tending  to  corrupt  her  morals ;  although  he  do 
not  expose  her  to  prostitution  for  gain. 

CoUn  Mackenzie,  Chamberlain  of  the  Lewis,  pursuing  a  divorce  against  his  wife, 
after  leading  the  proof  before  the  Commissaries,  a  defence  was  offered  of  lenoeinium 
on  the  part  of  the  husband,  and  a  condescendence  given  in  of  gross  indecencies  com- 

mitted bv  him  towards  his  wife,  before  company,  of  his  maltreating  her,  and  then 
leaving  her  in  company  with  men  of  low  rank  and  rude  dispositions,  and  of  his  bidding 
his  servants,  and  mviting  other  people,  to  ly  with  her :  And  it  was  urged,  all  this 
behaviour  was  intended  to  corrupt  her  morals,  that  he  might  thereby  obtain  an  occa- 

sion to  get  quit  of  her. 
The  Commissaries  allowed  a  proof  of  the  condescendence.  A  bill  of  advocation 

was  offered  and  refused. 
[334]  Pleaded,  in  a  reclaiming  petition.  The  proof  ought  not  to  be  allowed,  because 

nociny  is  only  where  the  husband  exposes  his  wife  for  gain.  2do,  It  was  not  alleged 
he  exposed  her  to  any  of  the  persons  with  whom  she  committed  the  adulteries  libelled, 
or  which  he  alleged  were  proven.  And  3tio,  The  acts  condescended  on,  if  true, 
appeared  to  have  been  done  out  of  indiscretion,  and  the  invitations  made  only  in  jest. 

Answered,  The  man  who  prostitutes  his  wife,  is  unworthy  of  the  vindication  of  the 
law,  whether  he  do  it  from  gain,  or  from  any  other  motive  ;  and  this  is  the  opinion 
of  Sir  (leorge  Mackenzie,  title  Adultery  ;  and  was  found,  February  1692,  Lauder 
against  his  Wife  ;  *  and  he  who  once  does  this,  and  thereby  vitiates  her  mind,  ought 
to  be  repelled  from  getting  free  of  her  ever  after. 

The  practices  condescended  on  could  be  intended  for  no  other  purpose  than  by 
famiUarising  her  with  lewdness,  to  expose  her  to  actual  adultery ;  and  therefore 
ought  to  be  looked  on  as  lenociny. 

The  Lords  refused  the  bill. 

Act.  Ferguson. — Alt.  R.  Prinole. — Clerk,  Forbes. 

Fol,  Die.  V.  3,  p.  19.    D.  Falconer,  v.  1,  p.  88. 

No.  11.       Mr.  James  Justice  t;.  Mrs.  Margaret  Murray.    January  13, 1761. 

A  wife  obtaining  divorce  for  her  husband's  adultery,  has  right  to  her  jointure  as  if 
he  were  dead,  but  she  cannot  demand  back  her  portion. 

By  marriage  articles  betwixt  Mr.  James  Justice  and  Mrs.  Margaret  Murray,  the 
lady,  in  consideration  of  £600  sterling  of  tocher  paid  to  the  husband,  was  secured  in 
a  lifcrent-annuity  of  £100  sterling.  Of  this  marriage  several  children  were  procreated, 
who  all  died  in  infancy.  In  August  1749,  Mrs.  Justice  obtained,  from  the  Commissaries 

of  Edinburgh,  a  decree  of  divorce  for  her  husband's  adultery ;  in  consequence  of 
which  she  was  put  in  possession  of  her  liferent-annuity.  But  it  did  not  occur  to 
her  or  her  relations,  that  she  was  Ukewise  entitled  to  demand  restitution  of  her  tocher, 
till  the  year  1751,  when  she  brought  a  process,  for  that  purpose,  against  Mr.  Justice, 
her  late  husband,  Ubelling  upon  the  decree  of  divorce,  and  concluding  for  repayment 
of  her  tocher.  She  obtained  a  decree  in  absence  ;  but  being  diffident  of  her  claim, 
she  made  no  demand  upon  the  funds  which  had  been  appropriated  by  Mr.  Justice 
for  payment  of  his  debts. 

In  the  year  1758,  Mr.  Justice  brought  a  process,  before  the  Court  of  Session,  against 
his  late  wife,  for  reducing  the  said  decree  in  absence.  The  case  being  reported  to  the 
Court,  the  Judges  sustained  the  reasons  of  reduction,  and  reduced  the  decree.     And 

*  See  General  List  of  Names. 
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what  chiefly  weighed  with  the  Court,  was  a  solemn  judgment  given,  8th  February  1734, 
in  a  case  precisely  similar,  Isobel  Anderson  v,  [336]  Welsh  of  Locharret,  her  late 
husband,  and  his  creditors  (No.  9).  She  had  obtained  a  decree  of  divorce 
against  her  husband,  in  the  precise  terms  of  that  obtained  by  Mrs.  Justice.  She 
was  put  into  possession  of  her  liferent-annuity  of  700  merks  ;  and  demanding,  over 
and  above,  restitution  of  6000  merks  her  tocher,  it  was  found,  that  the  decree  of  divorce 
did  not  entitle  the  pursuer  to  her  tocher,  and  the  husband  was  assoilzied. 

In  a  reclaiming  petition  for  Mrs.  Justice,  her  counsel  insisted  upon  the  authority 
of  the  Roman  law,  particularly  Novell.  117,  cap.  8,  §  2,  where  Justinian  enacts,  That 
the  husband  convicting  his  wife  of  adultery,  shall  be  acquitted  of  the  donatio  propter 
nufftiaSy  and  shall  likewise  retain  the  dos  as  his  own  property.  On  the  other  hand,  that 
the  husband  convicted  of  adultery,  shall  not  only  make  good  to  the  wife,  the  donatio 
frofter  nupticts,  but  likewise  return  the  dos  to  her.  And  it  was  said  that  this  law 

was  generally  followed  moribus  hodiernis,  for  which  Voet's  authority  was  quoted,  ad. 
Leg,  Jul.  de  Advkeriis,  §  11.  With  respect  to  the  law  of  Scotland,  the  act  55th  Pari. 
1673  was  appealed  to,  declaring,  That  the  person  divorced  for  non-adherence,  shall 
lose  the  tocher  et  donaliones  propter  nuptias^  which  must  equally  hold  in  the  case  of  a 
divorce  for  adultery.  Balfour  in  his  Practics,  page  99,  lays  ddwn  the  same  doctrine  ; 
and  the  same  has  been  followed  in  practice  from  the  beginning,  which  is  made  evident 
from  the  tenor  of  a  decree  of  divorce  before  the  Commissaries,  declaring,  where  the 

husband  is  the  adulterer,  '^  That  he  hath  amitted  and  lost  the  dote  and  tocher,  and 
all  other  goods  and  gear  brought  with  the  pursuer,  or  any  way  pactioned  to  be  paid 
to  him  causa  matrimonii,  nomine  dotis,  et  propter  nuptias ;  and  that  she  is  entitled 
to  the  jointure  provided  in  her  contract  of  marriage,  in  the  same  manner  as  if  he 

were  naturally  dead." In  answer  to  this  reasoning,  it  was  urged,  That  where  the  tocher,  as  in  the  present 
case,  is  paid  to  the  husband  in  ready  money,  it  sinks  among  his  effects,  and  has  no 
longer  any  existence  qiui  tocher.  And,  therefore,  the  wife  who  obtains  the  divorce, 
can  have  no  claim  either  at  common  law  or  in  equity.  That  she  has  no  claim  at  com- 

mon law,  is  clear  from  the  effect  given  to  divorce  by  all  writers,  ancient  and  modem, 
which  is,  that  it  gives  the  same  benefit  to  the  innocent  party  as  if  the  guilty  party 

were  naturally  dead.  Hence,  upon  divorce  for  the  husband's  adultery,  the  wife  is 
entitled  to  enter  upon  her  jointure ;  but  she  has  no  claim  to  get  back  her  tocher, 

because  she  has  no  such  claim  upon  her  husband's  death.  Neither  can  such  claim  be 
foimded  on  any  rule  of  equity  ;  especially  as  the  maintenance  of  the  children,  what- 

ever be  their  number,  lies  upon  the  husband.  And  in  general,  as  there  can  be  no 

reason  for  giving  the  wife  more  by  her  husband's  adultery  than  by  his  death  ;  so 
there  can  be  no  justice  that  she  should  have  her  jointure,  and  also  that  very  tocher 
which  was  the  price  she  paid  for^her  jointure. 

There  is  a  further  consideration  that  ought  to  weigh  in  this  case.  A  tocher,  as 
now  established  in  practice,  becomes  part  of  the  goods  in  communion,  a  share  of 
which  accrues  to  the  wife  upon  dissolution  of  the  marriage.  This  share  may  [336]  be 
more,  or  may  be  less,  than  the  tocher.  But  whatever  it  amount  to,  it  is  what  the 
law  allots  the  wife,  in  place  of  restoring  to  her  the  precise  sum  of  the  tocher.  This 
share  the  pursuer  has  already  got  or  may  get ;  and  to  demand  the  tocher  over  and 
above,  is  in  effect  demanding  twice  payment. 

How  comes  it  then  that  we  have  adopted  the  Roman  law  upon  this  point  ?  for 
that  we  have  adopted  it,  must  be  admitted  from  the  authorities  urged  on  the  part  of 
the  defendant.  The  answer  to  this  question  makes  it  necessary  to  open  up  a  curious 
article  in  the  history  of  our  law.  By  the  Roman  law,  the  property  of  the  dos  was  not 
transferred  to  the  husband.  He  had  only  the  use  of  it  ad  sustinenda  onera  matrimonii  ; 
and,  upon  dissolution  of  the  marriage,  it  returned  to  the  wife.  It  did  so  by  death ; 
and,  upon  the  principle  above  laid  down,  the  same  must  have  happened  where  the 

marriage  was  dissolved  by  the  husband's  adultery.  The  same  must  happen  in  Scot- 
land with  respect  to  every  right  similar  to  the  Roman  dos  ;  as,  for  example,  the  rents 

of  the  wife's  land-estate.  The  rents  belong  to  the  husband  during  the  coverture ; 
but  supposing  a  divorce  by  the  husband's  adultery,  he  loses  his  right,  and  the  posses- sion returns  to  the  wife. 

That  the  form  of  the  Roman  contracts  was  early  adopted  in  Scotland,  appears 
from  the  Regiam  Majest. ;  in  the  second  book  of  which,  cap.  15,  §  4,  it  is  laid  down 

in  so  many  words,  "  That  the  marriage  being  dissolved,  the  tocher  returns  and  per- 
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tains  to  the  wife ;  likeas  the  gift  for  the  marriage  returns  and  pertains  to  the  husband." 
And  that  the  same  form  continued  in  practice,  is  vouched  by  Balfour,  and  by  the  act 
1573,  above  quoted.  Nor  is  it  difficult  to  account  for  this  practice.  Marriage, 
among  our  ancestors,  was  held  to  be  a  sacrament ;  to  the  celebration  of  which  the 
priest  was  necessary.  And  as  learning,  at  that  time,  was  confined  to  the  clergy, 
the  practice  was  certainly  introduced  by  them  from  the  canon  law,  which,  in  that 
particular,  is  the  same  with  the  Roman  law.  This  explains,  in  a  satisfactory  manner, 
the  authorities  quoted  for  the  defender ;  all  of  which,  without  exception,  proceed 
upon  the  ancient  law,  and  are  perfectly  just  according  to  it.  How  long  the  form  of 
the  Roman  contracts  continued  with  us  is  uncertain  ;  but  that  our  present  form  has 
been  established  in  practice  above  a  century  is  certain.  The  authorities,  therefore, 
quoted  for  the  defender,  which  appear  to  be  weighty  at  first  view,  are  not  applicable 
to  our  present  form  of  marriage-articles.  And  it  is  remarkable,  that  from  the  altered 
practice,  there  is  not  to  be  found  one  authority,  fro  or  con.,  except  the  decision  of 

Locharret  in  the  1734,  which  is  undoubtedly  well-founded  upon  the  present  form  of 
marriage-articles. 

The  Court,  notwithstanding,  altered,  sustained  the  claim,  and  assoilzied  from 
the  reduction.  The  plurality  of  the  Judges  went  no  deeper  than  the  Roman  law 

and  the  old  authorities,  not  adverting  to  the  change  of  system  with  respect  to  marriage- 
contracts.  But  the  case  having  again  been  brought  under  review,  in  a  reclaiming 
petition  for  Mr.  Justice,  and  answers  for  Margaret  Murray,  the  Court  returned  to  their 
first  interlocutor,  reducing  the  decreet  in  absence. 

Fd.  Die.  V.  3,  p.  19.    Sdect  Dec.  No.  172,  p.  233. 

No.  12.  [337]  Elizabeth  Clement  v.  Sinclaib.    March  4,  1762. 

A  notour  adultress,  who  had  not  been  divorced,  found  entitled  to  her  legal  provisions. 

By  the  common  law  of  England,  the  wife's  adultery  did  not  bar  her  of  her  dower, 
even  though  a  divorce  had  followed.  Coke,  2d  Inst.  p.  435.  Upon  this  account,  the 

act  13th  Edward  I.  cap.  34,  was  made,  enacting,  "  That  if  a  wife  willingly  leave  her 
husband,  and  continue  with  her  adulterer,  she  shall  be  barred  for  ever  of  her  dower, 

unless  her  husband  willingly,  and  without  coertion  of  the  church,  be  reconciled  to  her." 
Elizabeth  Clement,  after  living  with  her  husband  for  three  months,  deserted  and 

lived  in  open  adultery  with  another  man,  by  whom  she  had  a  child  ;  and  being  cited 

before  the  kirk-session  of  Crieff,  she  confessed  her  guilt,  and  suffered  public  penance 

before  the  congregation.  After  her  husband's  decease,  she  brought  a  process  against 
his  representatives,  claiming  the  third  part  of  his  moveables,  and  the  terce  of  his  land. 
And  her  claim  was  sustained  notwithstanding  her  adultery,  which  was  not  denied. 

What  moved  the  pluraUty  was,  That  the  pursuer's  adultery,  since  there  was  no 
divorce,  did  not  deprive  her  of  her  quaUty  of  reUct,  nor  consequently  of  her  legal 
provisions.  But  it  was  answered  by  those  who  voted  against  the  interlocutor.  That 
it  was  too  limited  a  view  of  the  case,  to  consider  it  merely  upon  the  footing  of  common 
kw,  without  considering  what  equity  dictates.  Does  it  not  appear  clear  in  equity, 
that  a  woman  who  has  behaved  so  undutifully  as  a  wife,  ought  not  to  be  entitled  to 
any  of  the  privileges  of  a  wife  ;  and  that  it  would  be  wrong,  in  a  court  of  equity,  to 
sustain  a  claim  for  making  any  of  these  privileges  effectual  ?  The  English  statute 
rrata  obviously  upon  this  equitable  foundation,  and  the  same  ought  to  obtain  with  us 
without  a  statute.  Now  that  the  principles  of  equity  are  ripened,  there  would  be  no 
occasion  for  such  an  act  either  in  England  or  Scotland  ;  though  there  was  use  for  the 
Eoghsh  statute,  because  when  it  was  made,  equity  was  not  known. 

But  further,  there  seems  to  be  a  good  foundation  for  objecting  against  this  claim, 

even  at  common  law.  The  wife's  legal  claim  makes  a  branch  of  the  marriage-contract, 
by  which  they  are  mutually  bound  to  live  together  as  husband  and  wife,  and  by  which 
she  is  entitled  to  be  alimented  during  the  marriage,  and  to  certain  legal  claims  after  its 
dissolution.  Now,  if  she  has  broke  her  part  of  the  engagement,  he  cannot  be  bound  to 
perform  his  part.  Suppose  she  had  sued  her  husband  for  aliment  after  her  desertion, 
he  certainly  would  not  have  been  liable  ;  and  as  Uttle  ought  his  heir  be  Uable  to  make 
good  her  legal  provisions.  Fci.  Die.  v.  3,  p.  19.     Sdect  Dec.  No.  196,  p.  261. 

MOE.  I.  2* 
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No.  4.  [342]  KiRKWOOD  v.  iNaLis.    December  16, 1627. 

Advocates  and  writers  being  summoned  by  an  incident  diligence,  as  havers  of 
writs  ;  the  Lords  found  they  might  purge  themselves  by  oath,  that  they  had  them 
not,  nor  had  fraudulently  put  them  away ;  and  that  no  other  kind  of  probation 
could  be  used  against  them.  fd.  Die.  v.  1,  p.  26,    Auchirdecky  MS.* 

No.  5.  Betson  v.  L.  Grange.    November  14,  1628. 

In  an  exhibition  of  writs,  an  advocate  was  obliged  to  depone  as  a  witness,  as  to  the 

defender's  having  the  writs,  although  he  was  the  defender's  counsel  in  the  cause. 

In  an  action  of  exhibition  of  writs,  Betson  contra  L.  of  Grange,  the  Lords  found, 
That  the  advocate  compearing  for  the  defender,  in  that  same  cause,  might  [343]  be 

used  by  the  pursuer,  as  witness  to  prove  the  summons,  anent  the  defender's  having 
of  these  writs  Ubelled,  and  that  they  ought  to  depone  thereupon,  and  that  it  was  no 
competent  objection  to  repel  them  a  testimonioy  that  the  defender  was  their  client,  cut 
foirocinahantur  in  hoc  eadem  causa,  against  whom  they  could  not  be  compelled  to 
bear  witness,  in  that  which  their  client  had  communicated  to  them  in  secret,  and 
thereby  to  publish  against  him,  and  to  his  prejudice,  that  which  was  either  spoken,  or 
shown  to  them  under  trust,  which,  if  they  should  be  subject  to  do,  by  compelling 
them  to  depone  upon  their  oaths  as  witnesses,  they  could  not  but  incur  a  great  sus- 

picion of  prevarication.  And  it  was  desired,  that  the  Lords  would  consider  the  con- 
sequence and  preparative  thereof,  which  tends  to  force  advocates  to  detect  the  secrets 

of  their  client's  cause  ;  which  allegeance  was  repelled,  and  found,  that  they  ought  to 
be  witness  ;  in  doing  whereof,  the  Lords  found,  that  thereby  they  incurred  no  sus- 

picion of  prevarication  ;  for  though  they  were  not  holden  to  detect  the  secrets  of  the 
cause  intrusted  to  them,  which  is  to  be  understood,  anent  the  counsel  and  advice 
given  by  them  to  the  client,  for  the  best  and  most  lawful  means  of  his  defence,  and 
prosecuting  of  his  cause  ;  yet  that  thereby  they  could  not  be  freed,  of  being  witness 
upon  any  thing  libelled,  and  admitted  to  probation  against  their  clients,  being  found 
relevant  by  the  judge,  consisting  in  their  knowledge,  and  whereof  possibly  there  was 
no  other  means  of  probation  but  by  them. 

Act.  NicoLSON  &  Lermonth. — Alt.  AiTON. — Clerk,  Hay. 

Fd,  Die.  V.  1,  p.  25.    Durie,  p.  396. 

No.  8.       [344]    I'.Mr.  JoHNandHENRYRoLLOCKS.    February  1, 1666. 

In  an  exhibition  of  writs,  the  advocate  and  agent  in  the  cause,  were  obliged  to  depone, 
their  client  being  called.     See  No.  5. 

In  an  exhibition  of  writs,  it  was  alleged.  That  Mr.  John  and  Henry  RoUocks,  being 
advocate,  and  agent  in  the  cause,  were  not  obliged  to  depone  in  prejudice  of  their 
clients,  or  to  reveal  their  secrets  ;  but  they  ought  to  pursue  their  clients  ;  for  a 
servant,  factor,  or  person  intrusted  with  the  custody  of  writs,  ought  not  to  be 
examined  in  prejudice  of  their  constituent,  unless  it  were  as  a  witness. — It  was 
answered,  That  their  client  was  called. 

In  respect  whereof,  the  Lords  ordained  the  defenders  to  depone  concerning  the 
having  of  the  writs.  Fd,  Die,  v.  1,  p.  25.     Stair,  v.  1,  p.  347. 

♦  This  MS.  not  in  the  Advocates  Library. 
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No.  12.    [347]  Creditors  of  Wamphray  v.  Lady  Wamphray.    December  21, 1675. 

In  the  proof  of  a  tenor ;  the  defender's  advocate,  cited  as  a  witness  for  the  pursuer, 
hound  to  depone,  whether  he  saw  the  writ,  and  what  its  tenor  ;  but  not  to  divulge 
any  thing  communicated  to  him,  which  could  not  appear  from  the  writ  itself. 

The  Creditors  of  Wamphray  having  pursued  probation  of  the  tenor  of  a  contract 
of  marriage  betwixt  Wamphray  and  his  Lady,  whereby  the  Lady  dispones  her  estate 
of  Wamphray  in  favours  of  her  husband  and  his  heirs,  constituting  him  fiar,  whereby 
the  estate  might  be  liable  to  his  debts  :  Witnesses  were  adduced  for  probation  of  the 
tenor,  amongst  whom  Mr.  David  Dunmore  advocate,  was  adduced  as  one. — It  was 
alleg^  for  the  Lady  Wamphray,  That  Mr.  David  Dunmore  was  not  a  habile  witness, 
because  he  had  been  advocate  for  the  Laird  of  Wamphray  as  his  ordinar,  and  so 
could  not  be  brought  as  a  witness  to  discover  the  wealmess  and  secrets  of  his  cause  ; 
for  suppose  that  Wamphray  should  have  consulted  him  how  to  defend  against  the 
probation  of  the  tenor,  and  had  acknowledged  there  was  such  a  writ,  he  could  not  be 
adduced  to  depone  that  he  knew  that  there  was  such  a  contract,  as  being  known  to  him 
in  manner  foresaid. — ^Itwas  answered,  That  the  privilege  of  advocates  can  only  relate 
to  the  secrets  communicated  to  them  by  their  clients ;  but  a  contract  of  marriage 
being  so  solenm  a  deed  amongst  so  considerable  persons,  can  be  no  secret,  and  there- 

fore advocates  have  still  been  put  to  depone  upon  the  having  of  writs,  though  put  in 
their  hands  by  their  clients ;  and  therefore,  on  the  like  reason,  the  probation  of  a  tenor 
being  only  the  probation  of  the  existence  of  a  writ,  and  what  the  tenor  of  it  was,  he 

ought  to  depone  :  As  the  Lord  Gosford's  oath  was  taken  upon  the  tenor  of  a  decreet 
arbitral,  upon  production  of  an  information  under  his  servant's  hand,  when  he  was 
advocate,  giving  direction  for  the  form  of  the  decreet  arbitral,  which  the  Lord  Gosford 
did  remember,  and  acknowledged  that  it  was  so. 

The  Lords  ordained  Mr.  Dunmore  to  depone  if  he  saw  the  contract  of  marriage  in 
quwtion,  and  what  the  tenor  of  it  was  ;  but  would  not  put  him  to  depone  concerning 
Ae  existence  or  tenor  of  it,  by  what  had  been  communicated  to  him  by  his  client  at 
consultation,  otherways  than  by  the  fight  of  the  writ  itself. 

Fd.  Die,  V.  1,  p.  26.    Stair,  v.  2,  p.  388. 

♦^*  This  case  is  reported  by  Gosford  in  the  following  manner  : 

The  Creditors  of  the  Laird  Wamphray,  against  the  Lady  Wamphray,  in  the  proving 
of  the  tenor  of  the  contract  of  marriage  betwixt  the  Laird  and  Lady,  [348]  ̂ ^  ̂ ^^  instance 
of  the  said  creditors  against  the  Lady  ;  Mr.  David  Dunmore  advocate  being  cited,  as  a 
witness  by  the  creditors  ;  it  was  observed,  That  he  could  not  be  received,  because  he 

was  an  advocate,  and  could  not  be  bound  to  depone  upon  his  client's  secrets  ;  and  that 
he  was  employed  for  the  parties. — It  was  answered.  That  he  had  not  been  craved  to 
depone  upon  any  consultation  or  private  advice,  but  upon  the  tenor  thereof ;  the  Lady 

having  most  maliciously  destroyed  her  own  double,  and  her  husband's,  of  purpose  that 
her  husband's  creditors,  w^ho  were  deeply  engaged  for  him,  might  be  defrauded ; 
whereas  it  was  proved  by  the  contract  of  the  husband,  in  contemplation  whereof,  the 
creditors  did  engage. — The  Lords  did  ordain  the  said  Mr.  David  to  depone  upon  the 
true  tenor  of  the  contract ;  seeing  that  could  not  concern  any  private  advice  or  secret 
of  his  calling  or  employment.  Gosford,  MS.  No.  826. 

No.  16.  [353]  Earl  of  Northesk  v.  George  Cheyn.    July  15,  1680. 

An  advocate  not  obliged  to  divulge  his  client's  secrets. 

The  Lords,  in  a  declarator  that  a  bond  was  merely  in  trust,  ordained  Mr.  Patrick 

Home,  the  defender's  advocate,  to  be  examined  as  a  witness,  in  so  far  as  he  knew  the 
conveyance  by  information  of  other  persons  than  his  client ;  but  refused  to  examine 
him  on  the  information  of  his  client,  because  an  advocate  is  not  obliged  to  discover 

his  Ghent's  secrets.  Fd,  Die,  v.  1,  p.  26.    FountainhaU,  MS, 
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No.  18.     [354]  Mr.  James  Keith  v.  Sir  William  Purves,    January  1684. 

Advocates  bound  to  depone  as  to  secrets  of  their  clients,  relative  to  the  expiscation  of 
trusts,  and  private  fraudulent  conveyances. 

The  Lords  found,  That  though  advocates  are  not  bound  to  discover  the  secrets  of 
their  clients,  concerning  the  point  of  right,  they  were  yet  obliged  to  depone  in  the 
expiscation  of  trusts,  and  private  fraudulent  conveyances  ;  and  therefore  Sir  George 
Lockhart,  and  some  other  advocates,  were  examined  about  their  knowledge  of  a  trust 
put  in  the  person  of  Mr.  James  Keith,  by  the  Lord  Marshal,  in  prejudice  of  Sir  William 

Purvis  ;  in  the  reduction  and  improbation  of  the  execution  of  Sir  William's  apprising, 
at  the  instance  of  Mr.  James  Keith,  who  had  right  to  another  apprising  of  the  same 
subject.  (See  the  particulars  of  the  reduction  here  referred  to,  under  Qtu)d  ab  initio 
virtuosumt  and  under  Pactum  iUidtum,) 

Fol.  Die,  V.  1,  p.  26.    Harcarse  (Advocate),  p.  4. 

No.  19.  ToLQUHON  V.  Thores.    January  1684. 

An  action  to  have  an  advocate  deposed  for  lending  his  name  in  trust,  in  a  matter  under 
debate  at  law. 

Tolquhon  having  raised  a  summons  against  Sir  David  Thores,  advocate,  to  hear  and 
see,  &c.,  that  he  ought  to  be  deposed,  conform  to  act  216,  Pari.  14,  Ja.  VI.  for  having 
lent  his  name  in  trust  for  one  Forbes,  to  a  right  under  debate  at  law. — It  was  alleged 
for  the  defender.  That  he  is  not  in  the  case  of  the  act  of  Parliament ;  because  the  right 
was  not  only  granted  to  him  in  trust  upon  back-bond,  but  also  he  declared,  at  the  first 
calling  of  the  process  in  his  name,  that  it  was  a  mere  trust ;  and  so  the  reason  of  the 
act  ceased. 

This  debate  was  laid  aside  at  the  pursuer's  desire,  till  the  event  of  a  count  and 
reckoning.    (See  Competent.)  Harcarse  (Advocate),  p.  4. 

No.  27.  [358]  Francis  Scott  v.  Lord  Napier.    July  8, 1737. 

A  defender,  cited  as  a  haver,  not  obliged  to  depone,  unless  a  special  condescendence 
is  given  in.  Lawyers,  agents,  &c.,  called  as  havers,  bound  to  answer  only  such 
interrogatories  as  are  competent  to  be  put  to  their  client. 

In  the  reduction  and  improbation  betwixt  these  parties,  the  defender  produced 
a  charter  and  sasine,  sufficient,  with  forty  years  possession,  to  exclude  the  pursuer ; 
whereupon  he  took  out  a  diligence  in  general  to  prove  interruptions  ;  and,  having 

execute  it  against  the  defender,  ''  The  Lords  found  he  was  not  bound  to  depone, 
unless  a  special  condescendence  was  given  in  of  writs  called  for  to  be  exhibited." 

Thereafter  the  pursuer  insisted.  That  the  Lord  Napier's  doers  and  agents  should 
depone,  in  general,  as  well  as  any  other  havers.  To  which  it  was  objected.  That 
they  were  not  bound  to  depone  otherwise  than  the  defender  himself  was,  they  being 

the  same  with  himself. — At  advising  whereof,  "  The  Lords  fotmd  '  That  no  interro- 
gatories could  be  put  to  Lord  Napier's  lawyers  and  doers,  as  to  any  papers  they  had 

occasion  to  see  in  the  course  of  their  employment,  but  what  might  have  been  put  to 

my  Lord  himself.' " 
The  pursuer  reclaimed  ;  and  set  forth.  That  if  any  of  the  defender's  lawyers, 

&c.,  have  had  imparted  to  them  the  knowledge  of  any  particular  writing,  under  con- 
fidence not  to  reveal  the  same,  he  was  willing  they  should  be  excused  from  deponing 

upon  such  writing ;  but  as  to  those  they  have  seen  in  the  common  course  of  their 
business,  under  no  particular  tie  of  secrecy,  there  could  be  no  reason  why  the  pursuer 
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should  not  have  the  benefit  of  their  oaths,  with  respect  to  such  papers,  as  well  as  of 
the  party  himself.  2do,  Granting  the  lawyers  and  agents  are  not  bound  to  answer 
to  a  general  interrogatory,  as  to  such  writs  as  they  have  come  to  the  knowledge  of 
in  the  course  of  their  employment ;  yet  the  pursuer  [359]  ̂ ^  reason  to  believe,  that 

one  of  the  defender's  agents,  who  was  called  to  depone,  had  an  opportunity  to  see 
several  writs  that  are  now  in  Lord  Napier's  charter-chest,  before  he  was  employed 
by  his  Lordship  :  As  to  which  there  was  no  reason  why  he  should  not  depone,  in 
general,  upon  .these,  as  well  as  any  other  party  called.  Besides,  he  has  seen  other 

papers,  since  he  was  my  Lord's  doer,  in  the  hands  of  third  parties,  as  to  which  he should  also  depone.  3tio,  It  was  prayed.  That  chamberlams,  factors,  and  other 
trustees,  should  not  be  comprehended  under  the  interlocutor. 

The  Lords  adhered. — (See  Exhibition.) 

Fd,  Die.  V.  1,  p.  26.     C,  Home,  No.  67,  p.  115. 

No.  30.       [360]  MooDiE    and    Others    v.    Sir    John   Henderson    and    Others. 
December  9, 1800. 

Relative  to  the  extent  of  freedom  of  speech,  to  which  Counsel  are  entitled. 

In  this  case,  which  was  an  action  of  wrongous  imprisonment,  oppression,  and 
damages ;  Sir  John  Henderson,  one  of  the  defenders,  having  been  cited  as  a  haver, 
emitted  a  deposition,  upon  which  the  opening  counsel,  for  the  pursuers,  made  some 
animadversions  :  In  consequence  of  which.  Sir  John,  who  was  present,  used  expres- 

sions, which  gave  occasion  to  the  following  deliverance  of  the  Court : — '"  The  Lords 
baying,  upon  the  suggestion  of  the  Lord  President,  and  upon  a  motion  from  the  Lord 
Advocate,  as  Dean  of  the  Faculty  of  Advocates,  taken  into  consideration  what  passed 
at  the  bar  yesterday,  at  the  conclusion  of  the  pleading  in  the  conjoined  actions  at 
the  instance  of  James  Moodie  and  others,  against  Sir  John  Henderson  and  others  : 
Fmd,  that  words  used  at  the  bar  by  Sir  John  Henderson,  which  implied  a  challenge 
to  Mr.  Hope,  or  tended  to  provoke  him  to  give  such  challenge  to  Sir  John  Henderson, 
were  highly  improper  ;  and  call  upon  the  Court  to  show  their  disapprobation  thereof  ; 
and,  therefore,  they  ordain  the  said  Sir  John  Henderson  to  be  censured  from  the  chair  : 
Find,  that  the  words,  used  by  Mr.  Hope,  importing  that  he  would  betray  the  duty 
of  his  profession,  if  he  accepted  a  challenge  for  any  thing  said  in  his  official  capacity, 
as  a  counsel  at  this  bar,  were  proper  and  commendable;  and, in  regard  to  the  allegations 
by  Sir  Johf  Henderson,  that  Mr.  Hope  used  improper  expressions,  or  made  an  ill- 
founded  attack  upon  him,  in  his  pleadings  at  the  bar,  supersede  the  consideration 
thereof  until  the  cause  come  to  be  advised." 

In  consequence  of  this  reservation,  the  Court,  when  they  pronounced  judgment 
in  the  principal  cause,  resumed  consideration  of  the  above  matter  ;  and  the  following 
was  their  interlocutor  :  "  The  Lords  of  Council  and  Session  having,  in  terms  of  the 
reservation  contained  in  their  interlocutor,  of  date  2dth  November  last,  resumed 
consideration  of  the  subject-matter  therein  alluded  to  ;  and  having  particularly 
attended  to  the  depositions  of  Sir  John  Henderson,  baronet,  a  haver  called  upon 
to  produce  writings.  Find  no  suffi-[361]"cient  ground  for  imputing  to  him  any  inten- 

tional variation  horn  the  truth  in  these  depositions,  the  Court  being  satisfied,  that 
the  statements  therein-contained,  were  agreeable,  to  the  best  of  his  knowledge  and 
recollection,  at  the  time  :  Find  also  that  Mr.  Hope,  pleading  as  a  counsel  at  the  bar 
for  the  adverse  party  in  the  cause,  had  a  right  to  comment,  with  freedom,  upon  these 
depositions,  as  well  as  upon  every  part  of  the  evidence,  and  upon  the  conduct  of 
the  parties  against  whom  he  was  pleading,  in  all  matters  pertinent  to  the  cause  : 
Find,  that  neither  Mr.  Hope,  nor  any  of  the  other  counsel  in  the  cause,  are  liable 
to  censure  for  the  mode  in  which  the  pleadings  were  conducted,  or  for  any  expres- 

sions used  by  them  in  the  warmth  of  pleading  ;  and  that  no  party  concerned  has  any 

jost  ground  of  complaint  against  them  upon  that  account." 
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No.  1.  [379]  CowoRANE.    December  2, 1609 

A  man  found  art  and  part  in  a  spuilzie,  because  the  goods  had  been  conveyed 
directly  to  his  house. 

A  man  in  the  Lenox,  pursued  Denniston  of  Cowgrane  and  certain  othersy  for 
the  spoliation,  or  way-taking,  resetting,  with-holding,  and  detaining  of  certain  his 
nolt;  litiscontestation  being  made,  he  proved  the  away-taking  furth  of  his  byre  of 
four  nolt  by  Cowgrane,  and  that  they  were  taken  to  the  house  of  another  Denniston 
that  night,  and  keeped  all  that  night ;  which  the  Lords  found  to  be  approbation  of 
the  spuilzie  against  the  said  pursuer,  in  respect  of  their  resett.  Thereafter  it  being 
alleged.  That  Cowgrane  was  dead  since  the  act  of  litiscontestation,  the  Lords  found. 
That  no  sentence  could  be  given  against  him,  because  the  depositions  of  the  witnesses 
contained  probation  against  Cowgrane. — The  Lords  found,  That  the  act  of  litis- 

contestation made  the  quantity  to  divide  in  equal  portions  against  all  the  defenders 

against  whom  any  thing  was  proven  ;  and  therefore  they  deducted  that  part  -which 
answered  to  Cowgrane's  part,  and  decerned  for  the  rest  against  the  remanent  defenders. 

Fd.  Die,  V.  1,  p.  28.    Haddington,  MS,  No.  1672. 

No.  2.  E.  Roxburgh  v,  L.  Langtoun.    January  26, 1628. 

One  found  liable  in  a  spuilzie  of  teinds,  because  the  corns  were  threshed  in  his  bam, 
and  he  disposed  of  them. 

In  a  spuilzie  of  teinds  by  the  Earl  of  Roxburgh  against  the  Laird  of  Langtoun 
and  others,  it  being  proven  that  the  corns  spuilzied  were  after  the  spuilziation  casten 

in  the  L.  Langtoun's  bams,  and  were  threshen  there,  and  thereafter  disponed  off 
by  him. — The  Lords  found  this  receipt,  and  using  of  the  corns,  to  be  a  ratihabition  ; 
and  consequently  found  the  spuilzie  proven  against  him,  albeit  he  was  not  the  actual 
spuilzier,  but  that  others  were  proven  to  have  actually  committed  the  act  of  spuil- ziation. 

Act.  NicoLSON. — Alt.   .—Clerk,  Hay. 

Fd,  Die,  V.  1,  p.  28.     Durie,  p.  334. 

No.  1,  [381]  Hepburn  v.  Seaton.    February  12,  1635. 

The  heir  has  a  claim  to  aliment  in  his  own  right,  without  service. 

James  Hepburn,  brother  and  apparent  heir  to  umquhile  John  Hepburn,  his  elder 
brother,  pursues  Dame  Margaret  Preston,  relict  of  umquhile  Sir  Robert  Hepburn  of 
Alderston,  their  father,  she  being  their  mother,  and  Isobel  Seaton,  relict  of  the  said 
brother,  who  were  liferenters  of  the  whole  estate,  whereto  he  was  to  succeed,  for  a 
modification  to  him,  during  their  lifetimes ;  and  the  said  Isobel  Seaton  alleging.  That 
this  action  should  abide  continuation,  and  also,  that  the  act  of  Parliament,  which  was 
the  ground  of  this  action,  ordained  modifications  to  be  granted  to  the  heirs  of  the 
defunct ;  so  that  this  pursuer  being  only  apparent  heir,  and  neither  being  infeft  as  heir, 
nor  retoured  heir,  he  could  have  no  action  upon  the  act  of  Parliament,  which  ought  to 
be  respected,  seeing  the  defender  has  action  due  to  her  against  the  heir  of  her  husband, 
which  she  cannot  move  against  the  pursuer,  before  he  be  entered  heir. — The  Lords 
repelled  the  allegeance,  seeing  the  action  was  alimentary,  and  so  needed  no  continua- 

tion ;  and  also  the  apparent  heir  ought  to  have  modification,  that  he  might  have  means 
whereby  to  live,  and  that  the  act  of  Parliament  did  militate  for  the  apparent  heir ; 
like  as  the  pursuit,  after  sentence,  would  furnish  action  against  the  defender,  as  be- 
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having  liLin'[382]-Belf  as  apparent  lieir  to  the  defunct ;  and  if  she  pleased  also,  she  might 
charge  him  to  enter  heir,  and  if  he  refused,  then  she  had  reason  to  dispute,  why  she 
might  be  freed  of  this  modification,  or  make  other  advantage  thereby. 

Act.  Nairn.— Alt.    .—Clerk,  Hay. 

Fol.  Die.  V.  1,  p.  28.    Durie,  p.  765. 

No.  3.    [383]  John  Lyon  of  Brigtoun,  and  his  Curators  v.  Elizabeth  Gray  Lady 
Carse,  and  Cicilia  Denmure  Lady  Allantoun.    January  16, 1712. 

Heir  renouncing  found  not  entitled  to  aliment. 

John  Lyon  of  Brigtoim,  apparent  heir-male  to  Patrick  Lyon  of  Brigtoun,  his 
grand-uncle  (who  came  to  possession  of  the  estate  as  a  creditor  by  singular  titles, 
transmitted  to  him  by  his  grandfather),  finding  the  same  exhausted  by  debts  and 

two  liferents,  viz.  One  to  Elizabeth  Gray  Lady  Carse,  his  grand-uncle's  relict,  and 
another  to  Cicilia  Denmure  his  mother,  pursued  an  aliment  against  these  liferenters. 

Alleged  for  the  Lady  Carse :  Absolvitor,  because  the  pursuer  doth  not  possess 
the  estate  as  heir  to  his  grand-uncle,  her  husband,  but  as  heir  to  his  grandfather,  who 
did  not  only  renoimce  to  be  heir  to  his  brother  the  grand-uncle,  but  acquired  singular 
titles  and  possessed  tanquam  quUihet.  For  aliment  provided  by  law  must  go  to  the 
heirs  of  law,  and  not  to  heirs  of  tailzie  or  provision  ;  and  far  less  to  the  pursuer,  who  is 
only  heir  to  a  creditor,  and  not  heir  of  the  family  or  blood  ;  seeing  his  accidental  title 
of  apparent  heir-male,  is  cut  off  by  upwards  of  forty  years  possession  of  the  estate  by 
singular  titles,  as  feodum  novum  or  conquest. 

Replied  for  the  pursuer  :  His  grandfather  having  been  undoubted  apparent  heir- 
male  to  the  defender's  husband,  the  necessity  he  was  under  to  succeed  by  apprisings 
and  adjudications  for  fear  of  debt,  shoidd  not  wrong  the  pursuer's  natural  claim  of  an 
aliment ;  which,  though  commonly  ascribed  to  the  act  of  Parliament,  appointing 
waidaters  to  aliment  their  wards,  seems  rather  to  have  arisen  from  the  civility  of  our 
law,  that  judged  it  hard  for  liferenters  to  cut  off,  as  it  were  by  starving,  the  heir  from 
any  hope  of  succession.  Upon  which  ground  it  may  be  gathered  from  the  strain  of  our 
practicks,  that  a  iiar  having  the  right  of  blood,  debarred  by  liferents,  ought  to  be 
alimented  by  the  liferenters,  whether  he  came  to  the  succession  by  service  or  singular 
titles ;  albeit  the  heir  of  a  stranger  purchaser  could  have  no  recourse  to  an  aliment  off 
a  liferenter,  whose  right  affected  the  purchase.  Yea,  the  interest  of  blood  entitled  an 

apparent  heir  to  aliment,  even  against  his  grandfather's  second  wife,  to  whom  he  had 
no  hlood-relation,  12th  December  1677,  Preston  of  Airdrie  contra  his  Liferenters, 
No.  21. 

Duplied  :  It  being  absurd  to  pretend.  That  the  pursuer  can  both  enjoy  the  estate 
as  a  creditor,  and  claim  benefit  as  heir  to  the  person  whom  his  diligence  and  singular 
titles  divested.  Aliment  can  no  more  be  decerned  upon  that  account,  than  it  could 
be  decerned  at  the  instance  of  the  heir  of  a  ward-vassal  against  the  superior,  when  the 
ward-lands  are  possessed  by  an  appriser.  The  case  of  Ardrie  is  a  single  decision; 
besides  it  doth  not  appear,  that  there  the  estate  was  enjoyed  by  singular  titles. 

The  Lords  found  the  defence  for  the  Lady  Carse  relevant.  That  the  pursuer 
possesseth  not  as  heir  to  her  husband,  but  as  a  creditor  by  singular  titles. 

Fd,  Die.  V.  1,  p.  28.    Forbes,  p.  575. 

^^'  *•  [385]  Sandiland  v.  his  Mother.    January  27,  1700. 

A  fiar  has  no  longer  title  to  aliment,  upon  the  act  of  Parliament,  after  he  has  sold  the 
lands. 

Sandiland  of  Cowston  pursues  his  mother  for  an  aliment,  as  liferenting  his  whole 
estate.    Alleged,  The  lands  came  by  myself,  which  I  disponed  to  your  father  in  our 
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contract :  I  educated  you  a  writer ;  but  you  deserting  that,  I  bought  you  an  ensign's 
place  in  the  army,  where  you  were  likewise  turned  out,  and  married  unwortkily,  and 
have  sold  the  fee  of  the  lands  worth  2000  merks  per  annum,  whereof  I  only  liferent  the 
half  ;  and  so  an  aliment  being  only  due  to  an  apparent  heir,  or  a  fiar,  you  are  neither, 
but  are  denuded  ;  and  what  rests  to  me  is  no  more  than  a  competency. — Answered, 
He  can  be  in  no  worse  case  than  an  heir  left  with  an  overburdened  estate  by  adjudica- 

tions, and  other  diligences  and  rights,  whether  legal  or  conventional ;  and  though 
they  have  renounced  to  be  heirs,  yet  they  have  been  allowed  to  crave  an  aliment  o£E 
liferenters,  16th  July  1667 ,  Hamilton  contra  Symington,  No.  2 ;  ergo  a  pari  a  fiar 

who  has  sold  his  heritage  for  his  father's  debt  may  pursue  his  mother  for  an  aliment, 
though  he  be  major. — The  Lords  found  this  defence  relevant  to  assoilzie  from  an 
ahment,  that  he  was  denuded  of  the  fee  of  the  whole  by  an  irredeemable  disposition 
made  by  himself  ;  and  granted  diligence  to  the  defender  to  prove  it,  seeing  he  was  no 
more  fiar.  Fd,  Die.  v.  1,  p.  28.     Fount,  v.  2,  p.  84. 

No.  12.  [390]  AiTON  V.  Colvil,    July  25,  1705. 

An  ahment  modified  to  an  heir  out  of  his  step-mother's  jointure,  although  he  was 
major,  and  an  advocate,  but  did  not  earn  a  subsistence  by  his  profession. 

Mr.  William  Aiton,  of  that  Ilk,  pursues  Dame  Margaret  Colvil,  his  mother-in-law, 
for  an  aliment,  in  respect  his  father's  estate,  being  47  chalders  of  victual,  is  over- 

burdened with  her  liferent  of  24  chalders,  and  40,000  merks  of  provision  to  her  children, 
and  other  40,000  merks  of  extraneous  debts ;  so  there  was  no  sufficient  estate  left 
to  sustain  the  heir. — Alleged,  This  process  is  either  founded  on  the  statute  of  James  V. 
for  superiors  ahmenting  their  ward-vassals,  or  super  jure  naturcB,  where  one  pursues 
his  own  mother  ;  none  of  which  holds  here,  she  being  a  stranger  to  him,  and  secured 
in  a  jointure  by  her  contract  of  marriage,  which  cannot  be  diminished  contra  fidem 
tabularum  nuptialium, — Answered,  Much  of  our  law  is  introduced  by  custom,  time  out 
of  mind  ;  and  this  of  alimenting  heirs  is  one  of  them  ;  and  much  stronger  than  our 
positive  statutes,  and  has  been  ever  sustained  against  step-mothers  having  exorbitant 
liferents. — The  Lords  repelled  the  defence,  in  respect  of  the  answer. — 2do,  Alleged, 
These  aliments  were  only  given  in  favour  of  minors,  who  had  no  other  way  of  susten- 

ance ;  but  where  they  were  come  to  age,  and  had  a  caUing,  they  were  never  granted  ; 
for  that  were  to  encourage  idleness  ;  but  so  it  is,  the  pursuer  here  is  both  major  and 
an  advocate.  And  Dune,  in  two  several  decisions,  11th  February  1636,  Sibbald, 
No.  9 ;  and  21st  July  1636,  L.  Ramornay,  No.  10— -tells,  that  the  Lords  refused 
aUments  to  such  as  had  callings. — Answered,  The  name  of  an  employment  will  not 
afford  a  man  bread ;  neither  is  the  race  always  to  the  swift,  nor  the  battle  to  the 
strong  ;  et  officium  nemini  debet  esse  damnosum  :  And  we  have  known  many  advocates 
who  have  risen  to  a  great  eminency  and  practice,  who,  at  the  beginning,  have  had 
little  or  no  employment.  And  the  cases  cited  do  not  meet ;  for,  in  the  first,  the  grand- 

father was  aUve,  who  had  a  liferent  reserved  ;  and  it  was  thought  as  reasonable  he 
should  bear  the  aliment  as  the  mother.  And  [391]  ̂ ^  the  second,non  constat ;  but  he  was 
an  actual  placed  minister,  and  so  had  a  sure  fund  to  Hve  upon ;  and  the  mother  had  but 
an  ahment  herself  ;  and  it  was  thought  hard  to  burden  one  ahment  with  another. — 
The  Lords  also  repelled  this  defence. — Then  3tio,  alleged,  That  the  lady  was,  by  her 
contract  of  marriage,  burdened  with  ahmenting  her  own  children  till  they  were  seven 
years  old  ;  and  so  cannot  be  farther  burdened  with  the  heir. — Answered,  The  children 
had  an  adventitious  estate,  aliunde  whereon  they  might  be  ahmented. — The  Lords 
repelled  this  also. — 4to,  Alleged,  He  was  served  heir  cum  beneficio  inventarii,  and 
behoved  to  add  this  to  the  inventory,  which  would  accresce  and  appertain  to  his 

father's  creditors  ;  and  so  he  could  have  no  benefit  thereby  :  Likeas,  there  was  no 
real  diUgence  on  the  estate,  by  adjudications  or  infeftments,  to  debar  him  from 
possessing  ;  and  so  he  could  claim  no  aliment ;  as  was  found,  13th  February  1662, 
Antonia  Birnie  contra  the  Liferenters  of  Rossie,  No.  14 ;  and  18th  December 
1667,  Doby  cotUra  the  Lady  Stonyhill,  No.  15 ;  where  personal  debts  exhausting 
an  estate,  were  not  thought  sufficient  to  found  an  aliment. — Answered,  Aliments 
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were  neither  arrestable  nor  aSectable  by  creditors  ;  and  so  are  not  to  be  added  to  the 
inventory ;  and  the  law  made  no  difference  whether  he  was  served  or  not :  And  esto, 

at  the  time  of  the  father's  death,  there  were  no  real  diligences,  but  the  debts  merely 
personal ;  yet  how  soon  are  they  made  real,  by  charging  him  to  enter  heir,  and 
adjudging  ? — The  Lords  also  repelled  this  ;  and  then  proceeded  to  the  modification 
of  the  aliment ;  and  finding  the  lady  had  24  chalders  of  victual,  they  fixed  on  the 
fourth  part  of  it.  But  the  debate  arose,  whether  to  give  him  six  chalders  of  victual, 
or  600  merks  of  money  ?  Some  were  for  a  locality  out  of  her  jointure  lands  ;  but 
that  not  being  judged  legal,  they  fixed  on  the  money,  and  decerned  her  in  the  same  ; 

the  first  half-year's  payment  beginning  at  Martinmas  next.  And  seeing  he  was 
quarrelling  her  liferent  in  a  reduction,  as  exorbitant ;  and  so  it  was  contended  he  could 
not  do  both ;  the  Lords  thought  they  might  modify  in  the  mean  time  ;  for  if  he 
prevailed  in  his  reduction,  then  this  aliment  would  cease. 

Fol,  Die.  V.  1,  p.  29.     Fount  v.  2,  p.  287. 

No.  25.  [397]  Elizabeth  Mirrie  v.  Pollocks.    July,  173L 

It  is  only  heirs  of  heritage,  not  of  money,  to  whom,  as  heirs,  aliment  is  due. 

In  a  marriage-settlement,  the  husband  obliged  himself  to  lay  out  the  tocher,  with 
another  sum  of  his  own,  upon  good  security,  to  himself  and  spouse  in  conjunct-fee 
and  liferent,  and  to  the  heirs  or  bairns  of  the  marriage  in  fee.  Of  this  marriage,  there 

were  three  children,  who  all  died  without  making  up  any  title  to  their  father's  effects, 
whereby  the  succession  opened  to  his  other  next-of-kin.  The  relict,  who,  after  her 
husband's  decease,  was  confirmed  executrix  to  him,  married  a  second  time ;  and,  after 
the  death  of  her  children,  brought  an  action  against  the  next-of-kin,  for  cognoscing 
the  claims  of  debt  to  which  she  was  entitled  upon  her  husband's  executry  ;  particularly 
for  the  sums  bestowed  by  her,  out  of  the  said  funds,  upon  the  education  of  her  children, 
and  upon  their  sickness  and  burials. — Against  this  article,  it  was  objected  by  the  next- 
of-kin,  that  the  whole  effects,  left  by  the  husband,  were  no  more  than  sufficient  to 
answer  the  pursuer's  annuity  ;  therefore,  the  aliment  of  her  infant-children,  was  a 
proper  burden  upon  herself,  as  being  their  mother,  and  liferentrix  of  their  whole  estate, 
which  is  provided  by  act  of  Parliament,  in  case  of  ward-minors,  and  extended  by 
practice  and  analogy  to  other  fiars. 

It  was  answered,  That  the  case  of  ward-minors  is  singular  ;  and  though  this  statute 
is,  by  analogy  extended  to  fiars  of  land,  even  this  extension  seems  to  be  invita  juris- 
frudentia.  Sir  George  Mackenzie  complains  heavily  of  it,  because  it  must  have  been  a 

case,  in  the  eye  of  the  legislature,  ex  propositio  omitted,  and  adds,  "  as  there  is  not  the 
same  parity  of  reason,  so  indeed  it  is  contrary  to  the  faith  of  the  marriage-contract." 
However  this  be,  the  law  has  been  extended  no  further  than  to  fiars  of  land-estates, 
who  are  great  favourites  in  our  law  ;  the  preserving  of  ancient  families  being  of  great 
importance  with  us.  Here  the  practice  stops  ;  and  there  is  neither  authority  nor 
reason  for  extending  it  to  fiars  in  moveable  sums.  Add,  that  a  liferentrix  of  land  is 
only  obliged  to  aliment  the  heir ;  but,  in  sums  of  money,  the  bairns  are  generally 
made  heirs,  as  happens  to  be  the  present  case  ;  so  that  she  would  have  the  burden  of 
the  whole  family  upon  her  provision  ;  which  is  unreasonable. 

"  The  Lords  found  the  aliment  of  the  children,  their  funeral  expence,  and  other 
expences  bestowed  upon  them,  may  be  stated  by  the  pursuer,  to  affect  the  fee  of  the 
subjects  provided  to  the  children,  if  there  be  not  sufficiency  of  fund  otherways  to  pay 

the  same."  Fd.  Die.  v.  1,  p.  30.    Rem,  Dee,  v.  2,  No.  3,  p.  5. 



50  ALIMENT  MOB.  396. 

No.  27.       [398]  Georob  Stewart  v.  Mrs.  Charlotte  Campbell.    June  24,  1780. 

Aliment  not  exigible  by  an  heir  of  entail,  from  an  annuitant  on  the  estate. 

James  Stewart  of  Stewarthall,  executed  an  entail  of  his  estate,  with  the  usual 

clauses,  and  likewise  under  this  condition  ;  "  That  the  heirs  of  entail  should  be  obliged 
to  apply  £100  yearly  of  the  rents  towards  the  extinction  of  the  debts  with  which  the 
estate  was  affected." 

He  afterwards  married  Mrs.  Charlotte  Campbell ;  and,  in  virtue  of  a  power  reserved 
in  the  entail,  he  settled  on  her  a  jointure  of  £130  per  annum. 

George  Stewart,  though  a  very  distant  relation,  succeeded  as  first  heir  of  entail ; 
when  he  found  the  situation  of  the  estate  such,  that,  after  payment  of  the  jointure, 
the  rents  of  the  lands,  which  amounted  to  £246,  feU  considerably  short  of  the  other 
annual  burdens.  He  had  no  separate  funds  ;  nor  did  he  practise  any  calling  to  earn 
his  subsistence  ;  for,  though  he  had  been  bred  a  sailor,  and  was  still  a  young  man,  he 
had  withdrawn  himself  from  that  way  of  life. 

He  therefore  claimed  an  aliment  from  the  widow,  as  liferentrix  of  so  large  a  part 
of  the  produce  of  the  estate  ;  and  having  raised  an  action  on  that  ground,  it  was 

Pleaded  for  the  defender  :  The  defender  is,  by  her  marriage-contract,  an  onerous 
creditor  on  the  estate,  and  is  not  bound  to  aliment  the  pursuer,  her  debtor,  [399]  Nor 
can  he  claim  an  ahment  from  her  as  liferentrix ;  for  in  fact  she  is  not  such,  being  a 
creditor  on  the  estate  for  the  annuity  payable  by  that  contract.  At  any  rate,  there  is 
reason  to  doubt  if  such  a  claim,  made  by  fiars,  ever  had  any  proper  foundation  in  the 
law  of  Scotland  ;  but  certainly  it  cannot  be  supported,  when  coming  from  a  healthy 
young  man,  able,  like  the  pursuer,  to  earn  his  livelihood  by  his  labour  ;  Erskine,  p.  333. 

Answered :  It  is  now  an  undoubted  rule,  that  liferenters  are  bound  to  aliment 
such  fiars  as  are  otherwise  destitute  of  any  fund  of  subsistence.  It  was  established, 
in  the  case  of  wardholdings,  by  act  of  Parliament  1491,  cap.  25,  and  has  been,  by 
practice,  extended  to  that  of  every  kind  of  holding  ;  as  it  is  evident  from  Dictionary, 
voce  Aliment ;  whence  it  likewise  appears,  that  this  claim  has  never  been  denied, 
except  either  where  the  heir  possessed  separate  means  of  subsistence,  that,  in  the 
present  case,  are  far  from  occurring,  or  where  the  scanty  circumstances  of  the  lif erenter 
did  not  admit  it ;  which  surely  cannot  be  said  of  the  defender,  who  has  obtained 
£130  of  jointure  for  her  tocher  of  £600. 

The  Court  distinguished  the  case  of  an  annuitant  from  that  of  a  liferenter ;  a 
distinction  established  in  the  case  of  Mirrie  contra  PoUock,  July  1731,  Remark.  Decis. 
No.  25. 

"  The  Lords  therefore  sustained  the  defences." 

Act.  Dav.  Rae. — Alt.  Ilay  Campbell. — Clerk,  Tait. 

StewaH.  Fol.  Die.  v.  3,  p.  22.     Fac.  Cd.  No.  112,  p.  209. 

No.  32.      [403]  The  Laird  of    Kirkland    v.    His   Mother  and    Grandmother. 
November  27, 1685. 

Grandmother  found  obliged  to  bear  her  proportion  of  the  heir's  aliment,  along  with his  mother. 

The  heir  and  younger  children  of  the  Laird  of  Kirkland,  having  pursued  an  action 

of  aliment  against  their  mother  and  their  father's  step-mother,  by  whom  the  estate 
was  entirely  lif erented  : — It  was  alleged  for  the  said  step-mother,  That  she  had  abeady 
given  an  abatement  of  800  merks  to  the  pursuer's  father  ;  and  before  imposing  any 
further  aliment  upon  her,  their  mother  ought  to  give  a  proportional  allowance  out 
of  her  provision. 

The  Lords  did  not  respect  the  abatement  given  to  the  pursuer's  father,  his  step- 
mother having  yet  an  opulent  jointure  ;  but  found.  That  the  heir  could  have  nothing 

modified  for  years  bygone,  preceding  the  summons,  the  defenders  having  bona  fide  con- 
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gamed  their  whole  annuities  these  years.  And  the  liferented  lands  not  being  ward- 
lands,  which  by  act  of  Parliament  are  expressly  burdened  with  the  heir's  aliment, 
bat  lands  holding  feu  or  blanch,  which  are  only  made  liable  to  the  heir's  aliment  by 
practice,  extending  the  act  of  Parliament ;  yet  they  found,  That  the  mother  having 
alimented  her  son,  the  heir,  whose  property  [404]  was  entirely  exhausted  by  liferents, 
was  presumed  to  have  done  it,  ex  pietate,  although  action  was  once  competent  to 
him,  for  these  years  aliment,  against  the  old  liferenter,  because  no  such  action  had 
been  intended. 

The  Lords  found  also,  That  the  mother  was  bound,  jure  naturali,  to  aliment  the 
younger  children  in  familia,  they  being  young.  Harcarse  (Aliment),  p.  5. 

No.  34.    [405]  Cunningham  of  Brownhill  v.  Dame  Margabet  Ramsay,  his  Grand- 
Step-mother.     July  12,  1715. 

Not  sustained  as  a  defence  for  the  grandmother,  that  she  had  voluntarily  sold  a  part 

of  a  separate  estate  to  pay  the  debts  of  the  pursuer's  grandfather. 
The  said  William  Cunningham,  a  pupil,  having  raised  a  process  of  aliment  against 

his  mother  and  step-grandmother,  upon  the  act  of  Parliament  1491,  cap.  25,  whereby 
superiors  of  ward-lands  are  obliged  to  aliment  the  heirs ;  which,  by  established 
practice,  pariUUe  rationis,  is  extended  to  liferenters  :  Among  other  defences  for  the 

step-grandmother,  this  was  proponed.  That  when  she  married  the  pursuer's  grand- 
father, she  was  provided  in  an  liferent  of  3000  merks,  out  of  a  former  husband's  estate, 

the  half  whereof  she  allowed  to  be  sold,  and  applied  for  payment  of  Brownhill,  her 

husband's  debts ;  and  therefore  had  scarce  enough  to  herself,  having  also  several 
children  and  grandchildren  of  her  own ;  whereas,  [406]  ̂ ^  ̂^^  modifications  of  aliment, 
the  Lords  do  always  consider  the  quantity  of  the  liferent,  the  quality  and  circum- 

stances of  the  Uferentrix,  kc. 
Answered  for  the  pursuer.  That  whatever  tocher  or  provision  she  brought,  makes 

no  difference  here  ;  because,  still  the  heir,  at  least  under  pupilarity,  must  be  alimented, 
which  is  jtrovteio  legis,  and  by  no  paction  can  be  evacuated  :  And  as  the  law  did  openly 
intimate  to  her  this  act,  as  a  burden  which  she  was  in  hazard  to  undergo,  she  ought 
to  have  provided  for  his  liferent  suitably  ;  for  the  rule  is,  that  whatever  portion  of 

burden  each  liferenter  have  from  the  fiar's  estate,  and  whatever  the  portions  were 
that  they  brought,  yet  that  since  he  finds  them  liferenters,  they  must  contribute 
to  his  maintenance. 

The  Lords  found  the  defence  not  relevant  to  assoilzie  the  step-grandmother  from 
contributing  a  proportion  of  the  pursuer's  aliment. 

Act.  BoswELL. — Alt.  Sir  Thomas  Wallace. — Clerk,  Robertson. 

Fol.  Die.  V.  1,  p.  31.     Bruce,  No.  115,  p.  143. 

No.  40.  [409]  William  Dick  v.  Sir  Andrew  Dick.    January  13, 1666. 

A  father,  though  indigent,  and  with  a  large  family,  bound  to  maintain  his  son  who 
had  not  ability  to  support  himself. 

WiUiam  Dick  pursues  Sir  Andrew  Dick,  his  father,  for  a  modification  of  his  aliment, 
whereupon  the  question  was,  Whether  Sir  Andrew  Dick  himself  being  indigent,  and 
having  a  great  family  of  small  children,  and  the  pursuer  having  been  educated  a 
prentice,  whether  the  pursuer  should  have  a  modification. 

The  Lords  considering  the  great  portion  the  pursuer's  mother  brought ;  and 
that  he  was  a  person  of  no  ability  to  aliment  himself  by  his  industry  ;  decerned 
Sir  Andrew  to  receive  him  in  his  house,  and  to  entertain  him  in  meat  and  cloath, 

as  he  did  the  rest,  or  else  two  hundred  merks,  at  Sir  Andrew's  option. 
Fol.  Die.  V.  I,  p.  32.     Stair,  v.  1,  p.  337. 
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No.  43.    [410]  William  Mobison,  Younger  of  Prestongrange  v.  his  Father.     July 
19, 1716. 

The  Lords  decerned  an  aliment  to  an  apparent  heir,  in  proportion  to  his  father's 
estate  ;  and  refused  to  sustain  the  father's  ofier  of  alimenting  him  in  his  family,  on 
account  of  the  notoriety  of  his  mal- treatment.  Fd,  Die,  v.  1,  p.  31. 

No.  45.        [411]  Children  of  the  Earl  of  Buchan  v.  Lady  Buchan.     February  23, 
1666. 

A  mother  is  obliged  to  aliment  her  children  jure  naturcB  ;  but  it  is  sufficient  that  she 
aliment  them  in  her  family. 

The  six  children  of  the  Earl  of  Buchan  pursue  their  mother  for  aliment.  It  was 
alleged  absolvitor,  Because  their  was  neither  law,  statute,  nor  custom  of  this  kingdom, 
obliging  a  mother  to  aliment  her  children.  2do,  Albeit  there  were,  she  offers  her 
to  admit  them  in  her  family,  and  to  entertain  them  according  to  her  means ;  but 
can  never  be  obliged  to  pay  a  modification,  in  money,  out  of  the  family  ;  for,  in  all 
cases  of  aliment  of  wives,  or  children  against  parents,  the  offer  to  accept,  and  ahment 

them  in  the  family,  according  to  the  parent's  means,  doth  always  exclude  modifica- 
tion ;  as  was  lately  found  in  the  case  of  Sir  Andrew  Dick  and  his  Son. — It  was 

answered.  That  the  law  of  nature  is  a  part  of  the  law  of  this,  and  all  other  civil  king- 
doms ;  and,  according  thereto,  the  Lords  do  always  decide,  in  cases  now  occurring, 

where  there  was  neither  statute  nor  custom,  and  ii  aliment  be  due,  the  manner  and 
measure  is  in  arbitrio  jttdicis,  who  may  justly  ordain  their  children  to  be  bred  from 
their  mothers,  seeing  she  hath  miscarried,  and  married  a  deposed  minister. — It  was 
answered.  That  the  law  of  nature,  without  our  custom,  is  no  sufficient  law  to  us, 
and  does  not  induce  obligationem  civilem,  but  only  fietaUm  et  affectum  :  Upon  which 
groimd  it  is,  that  there  was  necessity  of  this  statute,  to  appoint  an  aliment  for  heirs 
against  the  wardatars  and  liferenters  ;  which  insinuates  that  there  was  no  such  law 
before ;  and,  if  the  law  of  nature  be  the  adequate  rule,  we  are  obUged  to  entertain 
the  poor,  and  all  in  distress  ;  and  therefore  they  might  pursue  us  thereupon.  2do, 
There  is  no  reason  to  put  it  in  arbitrio  judids,  whether  a  child  should  be  educated 

with  the  parent, who  must  aliment  him,  even  upon  pretence  of  the  parents'  miscarriage ; 
for  that  being  the  indispensable  right  of  parents  to  educate  their  children,  as  they  see 
cause,  especially  who  demand  ahment  of  them  ;  it  ought  not  to  be  in  the  arbitrament 
of  any  judge,  unless  it  were  a  ParUament ;  and  this  arbitrament  would  lay  the  founda- 

tions to  encourage  children  to  desert  their  parents,  and  to  claim  aliment  out  of 

their  family,  and  to  pretend  the  parents'  miscarriages,  as  imfit  persons  to  be  bred 
with,  and  not  breeding  them  in  a  fit  way  ;  which  accusations  were  prohibited  by  the 
civil  law,  and  never  admitted  by  our  custom  ;  for  albeit  the  Lords  may  appoint  the 
way  of  education  of  pupils,  their  parents  being  dead  ;  yet  tutors  have  no  such  interest 
as  parents. 

The  Lords  found  the  mother  obUged  to  aliment  the  children  jure  naturce ;  which 
was  sufficient  to  infer  this  civil  obligation  and  action  ;  but  found,  that  the  offer  of 
aUmenting  them  in  her  family,  was  sufficient  according  to  her  means ;  and  they 
could  demand  no  aliment,  nor  modification,  extra  familiam :  For  they  found,  that 
the  Lords  had  thus  sustained  aliment  to  children  against  their  fathers,  not  upon 
the  act  of  ParUament,  which  is  competent  against  all  liferenters  and  dona-[412]-tars, 
without  consideration  of  their  being  parents,  but  super  jure  naturw,  which  they  found 
would  not  extend  to  the  obligation  of  charity,  and  which  had  no  definite  rule,  but 
at  the  discretion  of  the  giver,  and  was  not  allowed  as  a  civil  obhgation  by  any  nation. 

Fd.  Die.  V.  1,  p.  32.     Stair,  v.  2,  p.  365. 
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No.  46.  Catharine  Dbummond  v.  Robert  Stewart.    March  2, 1756. 

A  mother,  who  alimented  an  idiot  son  while  he  had  no  fortune,  found  to  have  no  claim 
for  repayment  when  he  succeeded  to  an  estate. 

Catharine  Drummond,  mother  to  Robert  Stewart  an  idiot,  alimented  him  from 
the  year  1721  till  the  year  1751.  He  had  no  fortune  whatever.  In  that  year  he 
succeeded  to  the  estate  of  Ardvorlick,  of  £840  Scots  yearly  rent.  In  the  year  1756, 
Catharine  Drummond  brought  a  process  of  aliment  against  her  son,  concluding  for 
aliment  from  the  1721  till  the  1751,  as  well  as  after  this  last  period. 

"'  The  Lords  found  no  aliment  due  till  1751 ;  and,  after  that  period,  modified 
£40  to  the  pursuer." Act.    . — Alt.  And.  Prinole. 

Sir  J.  Dalrtfmple.  Fd.  Die.  v.  3,  p.  22.     Fac.  Cd.  No.  195,  p.  289. 

No.  47.  Jean  Home  t?.  Assignee  of  Lady  Wedderburn.    July  12,  1757. 

Prior  aliment  by  a  mother  deemed  to  be  ex  pieUUe,  notwithstanding  a  child's  super- venient fortune. 

Jean  Home,  with  her  sister  Isabel,  had  a  bond  of  provision  from  their  brother 

for  5000  merks ;  but  it  contained  a  clause,  "  That  the  money  should  be  divided 
betwixt  them  by  Ninian  Home,  by  such  proportions  as  he  should  think  fit  to  appoint, 

by  any  writ  under  his  hand,  etiam  in  articulo  mortis,^* 
This  power  of  division  was  never  exercised  by  Ninian  Home.  At  his  death,  one 

half  of  the  5000  merks  fell  to  Jean,  by  the  legal  construction  of  the  bond. 
From  the  date  of  the  bond  till  the  death  of  Ninian  Home,  which  was  twenty  years, 

Jean  Home,  who  had  no  fortune  except  the  prospect  of  this  bond,  had  lived  in  family 
with  her  mother  Lady  Wedderburn. 

After  the  death  of  Ninian,  Lady  Wedderburn  claimed  aliment  as  due  by  her 
daughter  Jean,  for  this  intermediate  space,  in  respect  of  her  supervenient  fortune. 

In  an  action  betwixt  Lady  Wedderburn's  assignee  and  tfeain  Home,  concerning this  ckim  of  aliment, 

"  The  Lords  found.  That  Lady  Wedderburn  had  no  claim  of  aliment." 

For  Assignee,  Patrick  Home. — For  Jean  Home,  J.  Dalrymple. 

-Sir  J,  DalrymfU.  Fol.  Die.  v.*  2,  p.  22.     Foe.  Col.  No.  43,  p.  70. 

No.  48.  [413]   The  Younger  Children  of   Bisset  of  Lessindrura  v.  Their 
Brother.    December  13, 1748. 

The  mother  found  liable  for  a  proportion  of  the  aliment  of  younger  children. 

The  daughters  of  the  deceased  James  Bisset  of  Lessindrum,  pursued  Alexander 
their  brother,  and  heir  to  their  father,  for  an  aliment,  they  being  minors  and 
unprovided. 

The  Lords  appointed  the  mother  to  be  summoned  ;  for  whom  it  was  pleaded,  That 
though  she  was  obliged  to  aliment  super  jure  naturcBy  yet  the  burden  was  to  be  laid 

preferably  on  the  father's  heir  in  his  estate. 
[414]  The  Lords,  considering  that  the  heir  was  minor,  and  no  appearance  made  for 

him,  enquired  into  the  circumstances  of  the  estate  ;  and  modified  an  aliment,  which 
they  proportioned  on  the  heir  and  liferentrix,  as  to  them  appeared  equitable. 

Act.  and  for  the  mother,  H.  Home. — Alt.  Absent. 

D.  Falconer,  v.  2,  No.  20,  p.  23. 
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No.  50.  [415]  Children  of  Netherlie  v,  the  Heir.    January  24,  1663. 

The  brother  bound  to  aliment  the  younger  children,  according  to  the  condition  and 
value  of  the  estate. 

The  children  of  umquhile  Edgar  of  Netherlie,  alleging  that  their  father  left  to  his 
heir  a  competent  estate,  and  that  he  died  before  any  provision  or  aliment  appointed  to 

them,  and  that  the  heir's  tutor  refused  to  aliment  them,  their  mother  being  also  dead  ; 
therefore  craved  an  aliment  to  be  modified,  there  being  no  compearance  in  the  contrary. 

The  Lords  found  the  brother,  as  being  heir  to  the  father,  of  a  competent  estate, 
liable  to  aliment  the  children,  being  wholly  unprovided  ;  but  determined  neither  the 
time,  nor  the  quantity,  till  the  condition  of  the  estate  were  instructed. 

Fd,  Die.  V.  1,  p.  32.    Stair,  v.  1,  p.  161. 

No.  53.      [416]  Hastie  and  Ker  his  Mother  v,  Hastie.    November  10,  1671. 

Aliment  to  a  posthumous  child,  unprovided  for,  is  found  due  by  his  brother,  as  repre- 
senting his  father  ;  but  only  till  he  has  learnt  a  trade  ;  and  on  no  account  after 

majority. 

The  deceased  A.  Hastie,  stabler  in  Edinburgh,  having  a  son  and  a  daughter  when  he 

died,  disponed  to  them  his  whole  means,  whereof  the  daughter's  part  was  but  an 
ordinary  portion,  but  the  son's  part  was  very  considerable.  After  his  death,  his  wife 
brought  him  forth  a  posthume  son,  who  was  destitute  of  all  provision  or  aliment ; 
whereupon  his  wife  and  that  posthume  pursued  his  son,  craving  that  a  modification 

might  be  granted  for  the  wife's  expences  in  childbirth,  and  for  aliment  of  the  posthume 
son  since  his  birth,  and  in  time  coming. — The  defender  alleged  absolvitor  from  any 
modification  for  the  wife's  expences,  because  there  was  no  ground  for  it  in  law  ;  or 
for  any  further  than  her  aliment  [417]  ̂   ̂ ^e  next  term  after  the  defunct's  death, 
after  which  this  posthume  was  born,  especially  seeing  the  defender's  disposition  was 
long  before ;  and  albeit  he  be  unwarrantably  served  heir,  the  tutor  disclaims  it, 
and  will  reduce  it. — It  was  replied.  That  beside  the  ordinary  allowance  of  relicts,  the 
eictraordinary  expence  of  the  birth  of  a  posthume,  was  a  debt  for  which  the  father  was 
liable,  whom  the  defender  represent-s  as  lucrative  successor,  by  the  disposition  posterior 
to  the  conception  of  this  child,  nam  in  beneficiis  qui  in  utero  est  pro  jam  naio  hdbetur. 

The  Lords  sustained  the  libel,  and  modified  in  respect  of  the  reply  and  disposition. 
The  defender  further  alleged  the  libel  was  noways  relevant,  as  to  any  aliment 

for  the  posthume  ;  for  though  parents  be  obliged  to  aliment  their  children,  yet  there 
is  neither  law  nor  custom  obliging  a  brother  to  aliment  his  brothers,  especially  where 
the  brother  doth  not  represent  the  father. — It  was  answered.  The  libel  was  not  founded 

upon  the  brother's  obligement,  but  upon  the  father's  obligement,  whom  the  brother 
represents  by  the  foresaid  disposition,  which  the  Lords  had  in  several  cases  allowed, 
especially  in  the  case  of  the  Children  of  Netherlie  against  their  Brother,  No.  50  ;  and 
there  can  be  no  case  more  favourable  than  a  posthume,  whom  the  father  did  not 
neglect  or  pass  by,  he  being  gotten  but  shortly  before  his  death. — The  defender 
answered.  That  the  father's  obligation  to  aliment  his  children  is  personal,  et  non  transit 
ad  heredes  ;  and  as  to  the  practique,  that  it  was  collusion  between  the  heir's  tutor  and the  bairns. 

The  Lords  found  the  defender,  as  representing  his  father  by  the  disposition  of  his 
goods,  liable  to  aliment  this  posthume  child  during  his  minority,  at  least  so  long  of  his 
minority  as  he  was  without  calling  or  means  to  aliment  himself  ;  but  would  not  extend 
it  after  his  majority.  Fol,  Die.  v.  1,  p.  32.    Stair,  v.  2,  p.  1. 
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No.  57.  [419]  Thomson  v.  Wilkie.    July  23, 1678. 

A  sister  succeeding  to  the  means  of  her  father  and  mother,  found  liable  in  expence  of 
alimenting  her  furious  brother  ;  but  that  only  in  so  far  as  she  was  lucraia,  by  being 
freed  from  entertaining  him  in  her  own  family. 

Umquhile  Walter  Wilkie  having  several  children,  one  called  Thomas  became 

furious  before  his  father's  death,  and  his  father  provided  nothing  to  him,  but  made 
his  reUct  his  executrix  and  universal  legatrix,  who  entertained  the  said  Thomas 
during  her  hfe  ;  and  after  her  decease,  WiUiam  Thomson  having  married  Lucas  Wilkie 
his  sister,  he  entertained  him  14  years,  and  now  pursues  Agnes  Wilkie,  who  succeeded 
to  the  whole  means  of  both  father  and  mother,  for  the  aliment  of  the  furious  person, 
in  respect  that  it  was  a  duty  by  the  law  of  nature,  both  upon  his  father,  and  in  case  he 
had  no  means,  upon  his  mother,  to  [420]  constitute  an  aliment  for  him  during  his 
furosity,  according  to  their  means  and  estate,  which  therefore  must  affect  all  repre- 

senting them. — The  defender  answered,  That  the  law  and  custom  of  Scotland  hath 
oaly  extended  aliment  of  children  against  fathers  personally,  and  never  against  mothers, 
nor  against  any  representing  either.  2do,  This  aliment  being  bestowed  upon  the 
forious  person  by  his  own  sister,  without  any  agreement,  must  be  presumed  to  be  of 
charity  and  natural  affection,  and  introduces  no  obligation,  especially  having  continued 
U  years  after  the  death  of  both  parents  ;  and  if  it  had  been  otherways  intended,  the 
pursuer  ought  to  have  required  the  defender  to  have  accepted  of  the  furious  person  in 
her  family,  and  could  not  crave  a  modification  to  entertain  him  elsewhere. — The 
pursuer  answered.  That  the  Lords  had  made  this  natural  obligation  effectual,  not  only 
against  fathers,  but  against  mothers,  where  the  father  left  no  means,  as  was  found  in 
the  case  of  the  Children  of  E.  Buchan  contra  the  Countess  of  Buchan,  No.  45 ;  and  also 
against  the  heirs,  as  was  found  in  the  case  of  the  Children  of  Otter,  No.  49,  and  Netherlie 
against  the  Heirs  thereof,  No.  50.  And  albeit  the  Lords  has  found  that  the  entertain- 

ment of  persons  who  can  contract,  is  presumed  gratuitous,  unless  there  be  an  agree- 
ment, yet  it  is  neither  extended  to  pupils  nor  furious  persons,  who  can  make  no  act  nor 

agreement  for  themselves. 
The  Lords  sustained  the  process,  and  ordained  a  modification  according  to  the 

means  of  the  father  and  mother,  whereunto  the  defender  succeeds,  and  only  in  so  far  as 
she  \&  lucrata,  by  being  freed  of  entertaining  the  furious  person  in  her  own  family. 

Fd.  Die,  V.  1,  p.  32.    Stair,  v.  2,  p.  639. 

No.  58.  Don  of  Attenbiirn  v.  Don.    January  13, 1697. 

Younger  children  allowed  aliment  from  their  brother ;  the  boys  till  14,  the  girls  till  12. 

The  younger  children  of  Mr.  Patrick  Don  of  Attenburn,  pursue  their  elder  brother 
for  an  aliment,  on  this  ground,  That  their  father  had  left  them  nothing  [421]  by  any 
bond  of  provision  ;  and  the  estate  being  opulent,  about  9000  merks  of  yearly  rent,  it 
was  just  they  should  be  alimented  ;  and  craved  two  periods  to  be  fixed  ;  one  to  14,  and 
the  other  from  that  age  to  21 ;  for  the  first,  600  merks  per  annum,  was  craved  to  be 
paodified  for  each  of  them  ;  and  after  14,  800  merks. — The  Lords  remembered,  that 
in  the  case  of  Jacobina  Inglis,  daughter  to  Crammond,  in  1691,*  the  Lords  would  go 
no  farther  than  her  age  of  12 ;  therefore  they  allowed  600  merks  yearly  to  each  of  them ; 
the  boys  till  14,  and  the  girls  till  12.  Fd.  Die.  v.  1,  p.  32.     Fount,  v.  1,  p.  754. 

*  Qeneral  List  of  Names. 
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No.  61.  [423]  Maxwell  v.  Maxwell.    February  23,  1711. 

During  the  dependence  of  a  reduction  of  a  father's  testament,  betwixt  a  sister  pursuer, 
and  a  brother  defender,  she,  being  married,  found  entitled  to  no  interim  aliment. 

The  deceased  Sir  William  Maxwell  of  Monreith,  by  his  testament,  nominates  Sir 
Alexander  his  son,  to  be  his  only  executor  and  universal  legatar,  with  the  burden  of  5000 
merks  to  his  daughter  Elisabeth,  and  some  other  small  legacies.    But  Sir  Alexander 

finding  his  father's  moveable  debts  exceed  the  inventory  of  the  testament,  he  pursues 
an  exoneration  before  the  Commissaries  to  prove  exhausted.    In  which  process,  the 
said  Elisabeth,  and  Andrew  Heron,  yoimger  of  Bargally,  her  husband,  compear,  and 
repeat  a  reduction  they  have  raised  of  that  testament,  as  being  elicit  in  extremis,  when 
insensible,  et  contra  ofpcium  pietatis,  he  having  succeeded  to  an  opulent  land-estate,  and 
ought  not  viis  et  m^is,  to  intercept  their  natural  legitim.    But,  during  this  dependence, 
being  unable  to  subsist,  the  said  Elisabeth,  and  her  husband,  and  Agnes,  another 
sister,  raise  a  process  of  aliment  against  their  elder  brother,  as  a  debitum  naturale, 
seeing  f rater  dives  fratres  vd  sorores  inopes  alere  tenetur.    Tea  some  lawyers  go  farther, 
that  if  she  be  dote  destittUa  tunc  eam  dotare  tenetur, — Alleged,  Imo,  Against  Elisabeth, 
that  being  married,  she  must  be  alimented  by  her  own  husband,  especially  considering 

that  she  went  away  without  her  father's  consent ;  and  though  her  husband  has  little 
during  his  father's  lifetime,  yet  law  has  prescribed  an  order  of  discussing,  that  his 
father  should  be,  primo  loco,  conveened  super  jure  natures,  to  aliment  him  and  his 
wife  ;  and  no  law  obliges  a  brother  to  aliment  a  sister,  except  so  long  as  she  remains  a 
part  of  the  family ;  but  when  she  is  emancipate,  or  passed  into  another  family,  his 
obligation  ceases. — Answered,  Not  only  the  common  law,  but  our  municipal  customs, 
have  laid  this  burden  on  brothers,  without  respect  to  marriage  or  not,  but  merely 
if  necessitous  and  poor;  as  was  found  8th  January  1663,  Lady  Otter,  No.  49 — 
29th  June  1676,  Rowe,  Stair,  v.  2,  p.  434.    (See  Presumption.)— 5th  July  1676, 
Chiefly,  No.  54^and  5th  July  1677,  the  Children  of  Straiton  of  Lawriston,  No. 
55.     And  this  case  is  more  deplorable,  that  she  has  sundry  young  children;  and 
her  father  had  so  far  connived  at  her  escape,  that  he  left  her  5000  merks.    But  Sir 
Alexander,  her  brother,  offered  to  secure  that  to  her  children  ;  debarring  the  father. — 
The  Lords  found  the  mar-[424]-ried  sister  could  crave  no  aliment  from  her  brother. 
Some  thought,  if  she  had  been  living  separate  from  her  husband,  there  might  have  been 
some  more  pretence.    Then  Agnes,  the  unmarried  sister,  craved  an  aliment  to  be 
modified  to  her. — Answered,  Imo,  You  are  major  and  past  twenty-one,  and  so  can 
claim  no  aliment,  but  should,  by  some  virtuous  course,  provide  for  yourself.    2do,  You 
deserted  my  house,  and  suffered  your  brother-in-law  to  over-reach  you,  in  disponing 
all  you  can  claim  for  your  portion  to  him.    3tio,  I  am  willing  to  take  you  back  and 
maintain  you  honourably,  conform  to  your  birth ;  and,  in  regard  she  surmises  her 
return  may  be  uneasy  and  uncomfortable  to  her,  because  of  her  disobligations,  he  is 
content  she  reside  with  any  of  her  sisters  or  aimts,  to  whom  he  shall  pay  such  a  com- 

petent aliment  as  the  Lords  shall  determine.     Replied,  She  being  now  sui  juris, 
cannot  be  confined  to  a  particular  place,  but  has  the  choice  where  she  thinks  fit  to  live. 

— The  Lords  thought  the  brother's  offer  reasonable,  and  therefore  allowed  her  to 
chuse  any  of  the  friends  named,  for  the  place  of  her  residence,  in  which  case  they  would 
modify  an  yearly  aliment  to  her,  during  the  dependence  of  the  process  betwixt  them  : 
But  if  she  refused,  and  would  rather  stay  where  she  is,  then  they  would  assoilzie  her 
brother  from  any  aliment.  Fol.  Die,  v.  1,  p.  32.    Fount,  v.  2,  p.  641. 

No.  63.         [425]  Helen,  Archibald,  &c.,  Douglasses  v.  Sir  John  Douglass  of 
Killhead.     February  8,  1739. 

The  brother,  in  a  question  with  his  mother,  found  primarily  liable  for  the  aliment 
of  the  younger  children ;  the  males  till  majority,  the  females  till  marriage. 

Sir  William  Douglass  having  died  without  making  any  provision  in  favours  of 
his  younger  children,  they  intented  an  action  against  Sir  John,  their  elder  brother,  for 
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aliment,  upon  this  ground,  That  he  possessed  an  opulent  fortune  (about  £500  a-year), 
descended  to  him  ̂ m  their  common  father.  In  support  of  this,  it  was  observed  for 
the  pursuers.  That  the  defender,  as  heir  to  his  father  in  such  an  estate,  is  obliged 
to  aliment  them,  in  like  manner  as  the  father  was,  conform  to  24th  of  January 
1663,  Netherlie,  No.  50— 8th  of  January  1663,  Lady  Otter,  No.  49,  which  pro- 

ceeded on  this  principle.  That  the  obligation  to  aliment,  which  lay  on  the  defunct, 
does  descend  against  his  heirs,  and  is  competent  to  majors  as  well  as  minors,  as  the 
Court  always  found  ;  particularly,  25th  July  1705,  Aiton,  No.  12  ;  when  it  appeared 
such  were  not  in  a  condition  to  aliment  themselves,  which  is  the  case  of  all  the  pursuers 
in  this  process  ;  and  therefore  action  ought  to  be  sustained  for  aliment  bygone,  since 

the  father's  decease,  and  in  time-coming,  until  they  should  be  able  to  provide  for 
themselves.  Neither  can  it  afford  any  objection,  that  the  pursuers  have  been  main- 

tained part  of  the  time  since  their  father's  decease  by  their  friends,  as  the  favour  was 
not  intended  to  be  done  to  the  defender ;  consequently  the  benefit  thereof  ought  not  to 
accresce  to  him. 

Pleaded  for  the  defender  :  He  did  not  controvert,  but  brothers,  succeeding  to  the 
estate  of  a  common  father,  are  by  law  bound  to  aliment  their  younger  brothers  and 
sisters ;  but  then  that  obligation  lasts  only  till  majority.  A  father  is  bound  not  only 
to  aliment  his  children,  but  to  educate  them  to  some  calling,  in  order  to  put  them  in 
the  way  of  maintaining  themselves :  If  he  does  not  do  this,  he  will  be  bound  for  aliment, 
even  after  majority,  because  of  his  neglect ;  but  a  brother  is  under  no  such  obligation ; 
he  is  not  bound  to  put  his  brothers  and  sisters  to  apprenticeships,  or  to  give  portions 
to  his  sisters  ;  and  therefore,  if,  after  majority,  they  are  not  infirm,  their  elder  brother 
may  be  called  cruel,  if  he  leaves  them  to  starve,  but  there  is  no  law  to  compel  him  to 

aliment  them  further.  2do,  Admitting  he  is  liable  for  the  pursuers'  aliment  till  majority, 
nnless  he  has  no  other  defence,  he  further  says,  That  persons  liable  in  aliments,  are  to 
be  taken  in  a  certain  order ;  first,  the  father,  swper  jure  naturce ;  and,  if  he  is  indigent, 
the  mother  is  bound  to  maintain  the  children,  if  she  be  in  a  condition  ;  which  arises 

likewise  from  the  law  of  nature ;  and,  by  the  civil  law,  grandfathers  and  grand- 
mothers ;  beyond  this,  aliments  are  not  due  swper  jure  ruiturcB  :  A  brother  is  bound  in 

coziscience  to  maintain  his  brothers ;  to  which  duty  the  law  has  added  a  positive 
command ;  but  the  obligation  does  not  arise  from  the  same  source,  because  a  brother 
has  no  hand  in  bringing  his  brother  into  the  world  ;  it  arises  singly  from  filial  duty, 
by  which  a  son,  in  reverence  to  his  parents,  ought  not  to  suffer  their  children  to  starve  ; 
a  brother  then  being  pursued  in  a  process  like  this,  has  a  [426]  sort  of  beneficium  ordinis, 
if  not  diseussionis,  that,  if  he  can  point  out  one  liable  in  ahment  by  the  law  of  nature, 
and  able,  he  can  only  be  liable  in  suo  ordine  :  Now,  Lady  Douglass,  their  mother,  is 
able,  she  having  2000  merks  per  annum  of  jointure  oft  the  defender,  and  £150  yearly 
more  in  property. 

The  Lozds  found  the  defender.  Sir  John  Douglass,  having  succeeded  to  his  father 
in  a  considerable  estate,  is  primarily  liable  to  aliment  his  younger  brothers  and  sisters 
unprovided ;  and  found  the  males  have  no  claim  to  be  alimented  by  their  brother 
after  majority  ;  but  that  the  females  are  entitled  to  be  alimented  till  marriage  ;  and 
found.  That,  in  so  far  as  they  have  been  alimented  by  their  friends,  they  have  no 
claim  against  their  brother.  FoL  Die,  v.  3,  p.  23.     C.  Home,  No.  114,  p.  183. 

No.  65.    [427]  Margaret  Anderson  and  Rachel  Gibson  v.  James  Gibson  and 
his  Curators.     January  25,  1754. 

A  person  succeeded  to  the  estate  of  a  distant  relation.  His  mother  and  sister  being 

poor,  claim  aliment.  He  admits  the  mother's  claim.  The  sister,  who  was  past 
21,  found  not  entitled. 

James  Gibson  having  succeeded  as  heir  to  his  grand-uncle  John  Jack,  James 
Gibson's  mother,  Margaret  Anderson,  and  his  sister  Rachel  Gibson,  brought  a  process 
against  him  and  his  curators  for  an  aliment. 

The  defender  admitted,  that  an  aliment  was  due  to  his  mother  ;  but  contended, 
That  Mb  sister,  who  was  past  21  years  of  age,  had  no  legal  claim  against  him  for  an 
aliment. 
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Pleaded  for  Rachel  Gibson  :  That  by  the  civil  law,  persons  who  are  able,  are  bound 
to  aliment  their  brothers  and  sisters  who  are  in  want ;  /.  1,  §  2,  ̂.  De  tytd.  et  ration. 
distra.  L  13,  §  uH.  ff.  De  admin,  tut.  and  Voet,  ah  iiX.  Be  agn,  et  idend,  liberis  :  And  as 
this  obligation  is  founded  on  the  law  of  nature,  and  proceeds  ex  CBquiiate  et  chariUUe 
aa/nguinis  betwixt  brothers  and  sisters,  it  ought  to  take  place  with  us  ;  and  so  it  has 
frequently  been  decided,  particularly  10th  November  1671,  Hasty  cofUra  Hasty,  No.  53 ; 
and  23d  July  1715,  Children  of  Knapperny  v.  their  elder  Brother,  No.  62. 

[428]  Answered  for  James  Gibson  and  his  curators :  That  although  he  would  be  very 
ready  to  relieve  his  sister  when  in  need,  yet  he  is  under  no  legal  obligation  to  aliment 
her.  The  texts  cited  from  the  civil  law,  only  permit  tutors  and  curators  to  make 
reasonable  debursements  out  of  the  pupils  or  minors  estates,  for  the  education  and 
maintenance  of  improvided  brothers  and  sisters,  but  by  no  means  make  it  necessary 
for  the  minor  or  his  curators  to  make  such  debursements.  And  all  the  decisions  of 
this  Court,  whereby  a  brother  has  been  foimd  obliged  to  aliment  his  brothers  and 
sisters  were,  upon  this  foundation,  that  he,  as  heir  to  his  father,  was  liable  to  the  same 
obhgations  to  which  his  father  was  liable  ;  and  therefore  to  aliment  the  children  of  his 
father.  And  even  in  such  cases,  the  obligation  reached  no  farther  than  to  aliment 
them  during  their  pupillarity,  or  at  farthest  minority.  But,  in  the  present  case,  the 
defender  does  not  represent  his  father,  but  succeeded  to  his  grand-uncle,  who  was«under 
no  obUgation  to  ahment  the  pursuer  Rachel  Gibson,  and  she  is  past  the  years  of 
minority. 

'^  The  Lords  found.  That  Rachel  Gibson  was  not  entitled  to  an  aliment." 

Act.  Dav.  Dalbymple. — Alt.  Dav.  Rae. — Clerk,  Kirkpatrick. 

Bruce.  Fol.  Die.  v.  3,  p.  23.    Fac,  Cd,  No.  97,  p.  147. 

No.  67.  [429]  Mrs.  Margaret  Sbton,  Relict  of  John  Paterson,  Younger  of  Eccles, 
and  Elliot  and  Katharine  Patersons,  her  Daughters  v.  Sir  John  Paterson 
of  Eccles.     June  25, 1761. 

Aliment  due  to  a  mother,  super  jure  natures ;  but  sisters  not  entitled  to  an  aliment, 
where  the  brother  does  not  represent  their  father. 

John  Paterson,  younger  of  Eccles,  married  Mrs.  Margaret  Seton,  the  pursuer,  with- out the  consent  of  his  father  Sir  John. 

During  the  son's  life,  Sir  John  allowed  him  an  aliment  of  1200  merks  a-year  ;  but 
John  the  son  having  died  in  the  1742,  Sir  John  withdrew  the  aliment  altogether  from 
the  widow  and  seven  children,  whom  his  son  had  left  behind.  Some  time  thereafter, 
two  of  the  sons  having  died,  he  took  home  the  two  remaining  to  his  own  family,  and 
was  prevailed  on  to  settle  a  small  annuity  of  500  merks  yearly,  as  an  aliment  for  the 
widow,  and  Elliot,  Katharine,  and  Margaret  Patersons,  her  three  daughters,  to  be 
restricted  to  400  merks,  in  case  of  the  death  or  marriage  of  any  of  the  three  young 

ladies  :  And  in  the  event  of  the  mother's  marriage  or  death,  he  binds  himself  to  pay  to 
each  of  the  three  daughters,  the  sum  of  100  merks  yearly  for  their  necessary  support, 
&c.,  while  unmarried. 

Sir  John  Paterson,  son  to  the  pursuer  Mrs.  Margaret  Seton,  upon  the  death  of 

old  Sir  John,  his  grandfather,  took  his  sister  Margaret  entirely  off  her  mother's  hand, 
and  augmented  the  yearly  annuity  to  £40  Sterling. 

The  Lady,  and  her  two  daughters  Elliot  and  Katharine,  brought  an  action  against 
Sir  John  Paterson,  concluding  that  he  should  be  decerned  to  make  pajnnent  to  his 
mother  of  an  yearly  aliment  of  2000  merks,  and  500  merks  to  each  of  his  two  sisters. 

Pleaded  upon  the  part  of  the  mother.  That  the  action  was  founded  super  jure 
natures,  and  upon  that  renunciatory  obligation,  to  recompence  the  pursuer  for  the 
support  and  entertainment  of  the  defender  in  his  infancy,  which  can  neither  be  re- nounced nor  cancelled. 

Pleaded  for  the  two  sisters,  That  if  old  Sir  John  their  grandfather  had  been  aUve, 
he  would  certainly  have  been  liable  to  aliment  them ;   and  if  that  was  so,  so  must 
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their  brother  who  represents  him.  If  they  had  obtained  bonds  of  provi-[430]'8io'^»  *^6 
grant  whereof  was  not  payable  till  their  marriages ;  the  Court,  agreeable  to  many 
decisions,  would  have  found  them  entitled  to  an  aliment ;  and  as  the  obligation  is  ratber 
stronger  where  daughters  are  not  provided  at  all  in  a  portion,  the  same  principle  of 
equity  ought  to  be  extended  to  their  case;  8th  February  1739,  Douglas,  No.  63,  the 
Court  found  the  obligation  to  aliment  sisters. 

The  defender,  Sir  John  Paterson,  did  not  seem  to  deny  that  a  son  was  bound  to 
aliment  a  mother  who  was  altogether  unprovided  ;  but  he  pleaded.  That  the  aliment 
which  she  already  enjoyed,  and  which  he  offered  to  encrease,  for  behoof  of  herself  and 
his  sisters,  to  £50  Sterling,  was  sufficient  to  bar  any  further  claim  of  aliment,  swper 
jure  naturcB ;  because  her  claim  had  no  other  foundation,  but  the  natural  obligation 
of  a  child  to  aliment  and  maintain  his  parent,  when  destitute  and  unprovided ;  but  the 
aliment  she  already  enjoyed,  with  the  addition  ofEered,  was  sufficient  to  maintain 
herself  and  her  two  daughters  decently,  in  a  cheap  part  of  the  country. 

With  regard  to  the  two  young  ladies'  claim,  the  defender  pleaded,  That  the  law 
of  this  country  had  not  extended  the  obligation  to  aliment  ex  ̂ pietate,  to  the  case  of 
brothers  and  sisters.  Cases  have  indeed  occurred,  where  younger  children  being 
left  unprovided  by  their  father,  action  has  been  sustained  against  the  elder  brother, 
who  succeeded  to  the  father's  estate,  for  an  aliment  to  his  brothers  and  sisters.  But, 
in  these  cases,  the  obligation  was  not  founded  injnetette,  or  upon  the  natural  obligation 
upon  one  brother  to  ahment  another,  but  upon  the  father's  obUgation,  who  was  bound 
ex  jure  naturcB,  to  aliment  his  children,  which  the  elder  brother,  as  his  representative, 

WM  bound  to  perform  ;  but  as  the  defender's  father  had  no  estate,  the  defender  does 
Bot  repiesent  him,  and  therefore  he  cannot  be  liable  in  this  claim  of  aliment  to  his 
sisters. 

It  was  also  argued.  That  the  natural  obligation  upon  parents  to  aliment  their 
children,  did  not  go  beyond  those  of  the  first  degree  ;  was  it  to  go  farther,  there  would 
be  no  knowing  where  to  stop. 

The  pursuer's  progeny  might  multiply  beyond  number  ;  and  were  they  as  many 
hundreds  as  they  are  now  single  persons,  the  claim  would  be  the  same.  If  Sir  John 
the  elder  was  bound  to  aliment  his  grandchildren,  he  was  equally  bound  to  aliment 
their  children  ;  and  so,  from  one  generation  to  another,  to  the  end  of  the  chapter  ; 
and  if  the  defender,  as  representing  him,  was  under  the  hke  obligation,  he,  nor  any  man 
living,  could  know  what  a  load  he  might  be  subjected  to. 

The  Lords  found,  "  That  the  daughters  were  not  entitled  to  an  aliment,  and  there- 
fore assoilzied  the  defender  as  to  them  ;  but  found  the  mother  entitled  to  an  aliment 

8U]per  jure  natures,  and  therefore  ordained  a  condescendence  of  the  defender's  estate 
tobe  given  in. 

Act.  D.  Dalrymple. — Alt.  Lockhart. — Clerk,  Gibson. 

Fd.  Die,  V.  3,  p.  23. .  Fac.  Col,  No.  44,  p.  96. 

No.  70.    [434]  Nicolas  Thomson  v.  David  M'Culloch,  and  his  Tutor  ad  litem. 
March  6, 1778. 

Additional  ahment  due  to  the  widow,  when  her  terce  is  inadequate. 

Henry  M'CuUoch  of  Torhouskie,  at  his  death,  left  an  estate  in  land,  yielding  £240 
Sterhng  free  income,  after  deducting  the  interests  of  all  debts.  He  left  no  personal 
effects,  and  was  only  infeft  in  such  parts  of  the  lands  as  yielded  a  terce  to  the  widow 
of  £40.  No  marriage  contract  had  ever  been  executed  betwixt  him  and  his  wife 
Nicolas  Thomson,  nor  any  settlement  made  on  the  younger  children.  An  action 
of  ahment  was  therefore  brought,  at  the  instance  both  of  the  widow  and  the  younger 
children,  against  the  eldest  son  David,  to  whom  a  tutor  ad  litem  was  appointed. 

It  was  not  disputed  that  the  younger  children  were  entitled  to  aliment  from 
the  heir  and  representative  of  the  father ;  but,  as  to  the  aliment  claimed  by  the 
^dow,  it  was  suggested,  That  having  a  legal  provision  of  terce,  she  was  entitled  to 
nothing  more. 

Answered  :    Where  there  are  no  conventional  provisions,  the  widow  is  entitled 
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to  a  maintainance  out  of  her  husband's  estate,  suitable  to  the  circumstances  of  it. 
This  is  the  necessary  consequence  of  the  obligation  on  the  husband  to  provide  for 
his  wife  ;  which,  if  he  does  not,  the  law  will  do  for  him.  If  her  legal  provisionfi  of 
terce  and  ;W  relict cb  are  not  sufficient,  an  addition  to  them  must  be  made  out  of  the 
estate. 

The  husbands'  effects  may  be  so  circumstanced  at  the  time  of  his  death,  that 
no  part  of  them  can  be  subjected  to  the  terce,  or  jt^s  rdictcB,  as  in  the  case  of  his  leaving 
an  heritable  estate  in  which  he  was  not  infeft,  or  bonds  bearing  interest :  So  that 
if  the  widow  was  restricted  to  these  legal  provisions  for  her  maintainence,  she  might 

be  totally  unprovided,  while  her  husband's  heirs  succeed  to  great  riches. The  widow  is  in  this  case  the  better  entitled  to  this  claim,  that  the  heir  is  her 
own  son,  bound  to  aliment  her  jure  natures.  Sir  John  Paterson  of  Eccles,  25th  June 
1751,  No.  67. 

Observed  on  the  Bench :  That  where  there  are  no  conditional  provisions,  the 

widow  is  entitled  to  an  aliment  out  of  her  husband's  estate,  suitable  to  its  free  income. 
When  her  legal  provisions  of  terce  and  jtis  rdictCB,  are  not  adequate  to  this,  she  is 
entitled  to  an  additional  aliment  out  of  it. 

The  Court  "  found  the  pursuer  entitled  to  an  additional  aliment  of  £20  yearly, 
from  the  £rst  term  after  the  husband's  death  for  nineteen  years,  or  until  the  same  is 
recalled  or  altered  by  authority  of  the  Court."     (See  Terce.) 

Act.  Al.  Gordon  tertius, — Alt.  Ilay  CABfPBSLL. 

Ogilvie.  Fd,  Die.  v.  3,  p.  24.     Fac.  Col.  No.  19,  p.  34. 

No.  71.    [435]  Mrs.  Barbara  Lowther  v.  Murdoch  M'Laine.    December  15, 1786. 

Aliment  found  due  by  the  husband's  heir  to  a  wife,  who  was  not  entitled  to  legal  or 
conventional  provisions. 

Mr.  M*Laine  of  Lochbuy  died  within  a  year  after  his  marriage  to  Miss  Lowther, 
there  being  no  issue  of  the  marriage.  He  had  not  received  any  portion  with  the 
lady ;  nor  was  any  marriage-contract  executed.  Without  claiming  the  terce,  or 
the  jus  rdictcB,  she  instituted  an  action  of  aliment  against  the  heir  of  her  husband,  a 
distant  collateral  relation,  to  whom,  by  a  family-settlement,  he  had  devised  his  estate  ; 
though,  being  the  daughter  of  a  gentleman  of  some  fortune,  she  could  not  be  said 
to  be  in  a  state  of  indigence.     The  pursuer 

Pleaded  :  Claims  for  aliment  arise  from  the  ties  of  nature ;  among  which,  as 
the  relation  of  husband  and  wife  is  the  earliest,  so  it  is  the  strongest.  If  parents, 
jure  naturcB,  are  boimd  to  aliment  their  children,  the  obligation  on  husbands  to  aliment 
their  wives  is  even  superior.  Other  debts,  and  particularly  alimentary  obligations, 
are  continued  against  heirs.  This,  then,  the  most  just  of  all,  ought  not  to  cease ; 
and  no  heir  surely  can  be  supposed  more  liable  to  the  debt  of  an  ancestor  than  the 
defender,  so  remote  a  relation,  to  whom  an  opulent  estate  has  devolved;  10th 
November  1671,  Hastie  contra  Hastie,  No.  53  ;  Kilker.  voc.  Aliment ; — 8th  February 
1739,  Douglases  contra  Lady  Douglas,  No.  63 ;— 13th  December  1748,  Bisset 
contra  Bisset,  Select  Decis.  No.  48 ; — Uth  February  1764,  Seatons  contra 
Seaton,  Select  Decis.  No.  68 ;— 8th  March  1759,  Scott  contra  Sharp,  No.  73  ;— 
Balfour's  Practics,  p.  95.;*  Fount,  v.  2,  p.  662,  19th  July  1711,  Lady  Kinfawns contra  Husband.    See  Husband  and  Wife. 

By  the  Scottish  practice,  it  is  true,  in  cases  like  the  present,  no  terce  or  jus  rdictcB 
is  due.  The  pursuer,  who  claims  neither,  demands  only  a  reasonable  sum  for  her 
subsistence  out  of  the  estate  of  her  husband,  in  consideration  that  those  legal  provisions 
have  failed.  If  this  is  to  be  denied  to  her,  it  must  be  because  the  usage  now  men- 

tioned ought  to  be  extended,  by  analogy,  to  matters  of  a  different  kind  from  those  to 
which  it  relates.  But  it  is  clear,  that  this  consuetudinary  rule  ought  not  to  be 
extended  :  for,  in  the  first  place,  it  is  irrational  and  unjust ;  and  secondly,  it  was 

*  See  the  cases  here  alluded  to  from  Balfour,  under  Husband  and  Wipe. 
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improperly  introduced  into  the  Scots  law,  in  consequence  of  a  misapprehension  of 
that  of  the  Romans. 

Marriage  being  as  complete  the  moment  it  is  instituted  as  at  any  subsequent 
period,  or  after  the  birth  of  children,  it  is  plainly  absurd  to  conceive  any  reason  for 
legal  provisions  to  exist  afterwards  which  had  no  place  before.  The  idea  is  peculiar 
to  Scotland  ;  and  even  here  there  is  no  distinction  rested  on  that  foundation,  except 
what  respects  the  terce  and  jus  rdicks.  All  the  other  legal  rights  belonging  to  a  wife 
anse  on  the  instant  of  marriage. 

The  error,  however,  was  not  original  in  the  Scottish  jurisprudence.  In  Regtam 
[436]  MajeHatem,  lib.  2,  cap.  16,  17,  where  the  doctrine  of  Terce  is  fully  treated, 
there  is  not  the  least  intimation  of  such  a  rule.  Nor  are  any  traces  of  it  to  be  dis- 

covered in  the  statutes  of  Alexander  II.  or  of  Robert  III.  respecting  the  same  subject. 
The  earliest  appearance  of  the  rule  is  towards  the  beginning  of  the  sixteenth  century, 
in  the  cases  of  Windezettis  contra  Logan,  and  Gyle  contra  Cant ;  the  first  relating 

to  the  return  of  the  tocher,  and  the  second  to  the  wife's  right  in  the  moveables ; 
Balfour's  Practics,  p.  95.*  As  to  the  terce,  the  question  was  not  determined  till 
anno  1600,  in  the  case  of  Lord  Gairlies  contra  Lady  Maxwell,  Haddington.t  Craig, 
lib.  2,  dieg.  22,  §  23.  But,  as  on  the  dissolution  of  marriage,  the  dos  and  doruUiones 
prapCer  nuftias,  were,  by  the  Roman  law,  mutually  restored  ;  the  same  rule  has  been 
admitted  into  the  Scottish  customs,  in  regard  to  such  marriages  as  dissolve  within 
the  first  year,  and  without  any  child  ;  Craig,  lib.  2,  dieg.  22,  §  23.  Among  the  Romans, 
hovever,  there  was  no  right  of  primogeniture,  nor  preference  of  males  in  succession  ; 
in  consequence  of  which  circumstances,  the  das  formed  a  just  proportion  of  inheritance, 
and  equal  to  that  of  any  male.  When  restored,  it  was  a  fund  for  subsistence,  and 
no  aliment  was  wanting.  The  reveise  is  the  situation  of  daughters  under  the  Feudal 
institutions ;  their  dowry  is  a  trifle,  insufficient  for  their  support.  Besides,  the  dos, 
or  donatianes  propter  nuptias,  were  to  be  restored  equally  after  any  period  ;  and,  it  is 
obvious,  that  the  Scottish  distinction  is  inconsistent  with  the  end  or  nature  of  the 
Boman  restitution. 

As  a  rule,  originating  in  injustice  and  error,  ought  not  to  be  extended  to  new 
cases,  so  this  proper  limitation  has  been  constant  in  the  practice  of  the  Court.  Thus, 
the  role  was  not  applied  to  the  case  of  a  marriage  dissolving  within  the  year,  a  child 
having  been  born,  though  it  likewise  died  during  the  same  period  ;  20th  July  1632, 
Inrineooft/ra  Robertson,  Fol.  Diet,  of  Decis.  vol.  1,  p.  415.  (See  Husband  and  Wipe.) 
Nor  to  that  of  a  father  settling  on  his  son,  in  contemplation  of  marriage,  a  sum  which 
bj  the  son  was  assigned  to  his  wife,  seeing  the  marriage  did  not  subsist  a  year  ;  Kil- 
kerran,  7th  November  1740,  Hood  cowtra  Jack.  (See  Husband  and  Wipe.)  Nor  to 
the  interim  aliment  claimed  by  a  widow  for  herself  and  her  family,  between  the 

husband's  death  and  the  payment  of  her  provision,  the  marriage  having  dissolved 
within  the  year,  and  the  provision  being  secured  by  a  special  paction,  which  did  not 
include  any  interim  atiment ;  CJlerk  Home,  p.  377, 19th  February  1743,  Stewart  cofUra 
Gaiden.    See  Clause. 

Nay,  the  rule  has  been  found  not  to  extend  to  the  special  case  in  question.  Thus, 
at  a  period  when  the  law  gave  that  liberty,  a  father  having  put  his  son  in  the  fee  of 

his  estate,  without  reserving  his  wife's  terce,  and  by  the  death  of  both  father  and  son, 
the  lands  having  fallen  to  the  superior  by  ward  and  non-entry,  [437]  fi™*  the  superior, 
and  afterwards  the  heir  succeeding,  became  bound  to  allow  the  widow  a  reasonable 
aliment;  Balfour,  p.  95,  21st  July  1534,  Logan  contra  Campbell  and  Wallace.  (See 
Husband  and  Wife.)  Again,  in  the  case  of  Thomson  contra  Macculloch,  Fac.  Col. 
6th  March  1778,  No.  70,  the  legal  provisions  of  terce  and  jus  rdictcB  not  being 
Adequate,  the  Court  found  an  additional  aliment  due  to  a  widow  ;  and  it  would  be 
abeuid  to  suppose,  that  if  those  provisions  had  been  more  inadequate,  or  had  not 
existed  at  all,  the  claim  of  aliment  could  have  been  justly  denied. 

Neither  is  it  incongruous,  when  circumstances  do  not  admit  specific  legal  pro- 
visions, that  the  law  should  afford,  in  another  shape,  that  aliment  for  which  they 

were  calculated.  The  legitim  of  children  is  a  specific  legal  provision  for  their  aliment ; 

bnt,  if  it  is  precluded  by  the  father's  effects  being  converted  into  heritage,  the  heir 
is  bound  to  famish  a  competent  maintenance  to  them. 

Answered :  Apart  from  the  provisions  contingent  on  the  subsistence  of  marriage 

*  See  Husband  and  Wipe.  t  See  Terce. 
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for  year  and  day,  or  until  the  birth  of  a  child,  the  law  of  Scotland  recognifles  no  claim 
for  aliment  at  the  suit  of  a  wife,  against  the  heirs,  as  such,  of  her  husband.  Nor  is 
this  inconsistent  with  the  analogy  of  our  law.  However  strong-founded  the  obligataon 
is  on  parents  to  aliment  their  own  children,  an  heir-male  succeeding,  in  prejudice 
of  the  daughters  of  the  ancestor,  will  not  be  liable  to  the  claim  for  aliment  which 
lay  against  their  father :  A  brother  succeeding  indeed  might ;  but  the  distinction 
evidently  arises  from  his  fraternal  relation.  Were  not  such  limitation  admitted,  in- 
e2ctricabie  confusion  and  embarrassment  would  naturally  attend  every  quick  succes- 

sion of  heirs ;  the  obligations  to  aliment  incumbent  on  one  descending  to  another, 
and  accumulated  with  his  devolving  on  the  next,  without  any  standard  for  settling 
the  proportion  of  these  multifarious  claims.  Besides,  there  is  this  peculiar  to  the 
relation  of  marriage,  that  the  marriage  being  dissolved,  the  law  deems  the  connection 
thence  proceeding  to  be  at  an  end.  Thus,  though  a  father  was  held  to  be  liable  lor 

the  aliment  of  his  son's  wife,  during  the  lifetime  of  the  son ;  yet,  after  his  death, 
the  claim  was  found  not  to  lie  ;  Fol.  Diet,  of  Decis.  vol.  3,  voc.  Aliment ;  14th  June 
1765,  Adam  contra  Sir  Andrew  Lawder.    See  Tailzie. 

To  the  argument  founded  on  the  case  of  Stewart  contra  Garden,  the  answer  is, 

That  the  interim  aliment  was  granted,  not  to  the  wife,  but  to  the  husband's  family. 
As  to  that  of  Logan  contra  Campbell,  the  marriage  had  subsisted  for  the  requisite 
time,  and  the  legal  provisions  thence  arising  had  been  disappointed  by  fraud.  At 
present  they  would  be  wholly  restored  ;  at  that  early  period  they  were  restored  to  a 
certain  extent.  The  case  of  Thomson  contra  MaccuUoch  was  an  amicable  suit ; 
and  moreover,  the  aliment  was  claimed  by  a  mother  from  her  own  son. 

That,  besides  the  above-mentioned  specific  provisions,  the  law  admits  no  claim 
for  aliment  at  the  instance  of  wives  against  their  husband's  heirs,  is  evident  from 
the  explicit  opinion  of  all  the  writers  on  our  law.  Thus  Lord  Stair,  b.  1,  tit.  4, 
[438]  §  19  ;  Bankton,  b.  1,  tit.  5,  §  5,  para.  117  ;  and  Erskine,  b.  1,  tit.  6,  §  38,  concur 
in  declaring,  that  a  marriage  dissolving  within  the  year,  and  without  a  hving  chOd, 

"  all  things  return  to  the  condition  in  which  they  were  before  "  ;  by  "  all  things  " 
being  evidently  meant,  all  claim  or  interest  in  the  respective  estates  of  the  married 
pair  ;  as  to  the  dps  on  the  one  hand,  and  on  the  other  the  donationes  propter  nuptias, 
the  legal  or  conventional  provisions  by  the  husband  to  the  wife.  To  suppose  that 
a  claim  for  aliment  should  still  continue,  is  to  figure  a  contradiction  in  the  law  ;  in 
rejecting,  and  at  the  same  time  allowing,  a  demand,  the  same  in  effect,  and  only 
differing  in  the  shape  in  which  it  is  preferred.  Had  such  a  right  remained,  it  could 
not  have  failed  to  be  recognised  by  the  authors  quoted  above  ;  nor  to  appear  in  those 
decisions  which  have  proceeded  on  the  principle  upon  which  the  legal  provisions  are 
withheld.  In  the  above  case  of  Stewart  contra  Garden,  for  example,  why  was  not 
a  permanent  right  of  aliment  insisted  on  by  the  widow  ?  In  that  of  Somerville  contra 
Bell,  22d  February  1751,  Rem.  Dec.  v.  2,  p.  257.  (See  Husband  and  Wife)  ;  where 
a  settlement  on  a  wife  was  annulled  on  the  same  ground,  would  not  a  claim  for  a 
competent  aliment  have  been  made,  and  reserved  by  the  Court,  if  such  an  one  had 
been  known  in  law  ?  Or  in  the  similar  case  of  Cuming  contra  Garden,  7th  Februaiy 
1781,  Fac.  Coll.  No.  28,  p.  50.    (See  Husband  and  Wife.) 

It  has  been  said,  That  the  rule  in  question  is  in  itself  unjust,  and  that  it  was  by 
mistake  introduced  into  our  law  at  a  late  period.  But  Craig  assures  us,  that  the 

return  of  the  tocher  "  omnium  seculorum  tisu  comprobatum,^^  lib.  2,  dieg.  22,  §  23. 
There  seems  nothing  irrational  in  having  admitted  this  return  from  the  Roman  law, 
under  our  limitation  ;  and,  being  once  admitted,  that  right  which  was  the  counter  part 
of  the  tocher,  the  quid  pro  quo,  came  to  be  withheld  of  course.  The  case  of  Gairlies, 
it  is  to  be  remarked,  related  to  a  conventional  provision,  so  is  not  to  be  regarded 
as  the  earliest  respecting  the  legal  terce.  Nor  is  the  distinction  of  year  and  day 
so  singular  as  has  been  supposed.  It  is  exempUed  in  the  usages  of  several 
provinces,  counties,  or  bailiages  of  France,  as  Anjou,  Brittany,  Maine,  Touraine ; 
Nouveau  Coutumier  General,  p.  584.  And  were  its  foundation  in  justice  ever  so 
questionable,  the  province  of  a  judge  is  to  determine  according  to  its  foundation  in 
law,  and  ita  lex  scripta. 

The  cause  was  heard  in  presence,  and  afterwards  memorials  were  appointed. 
A  majority  of  the  Court  considered  the  claim  of  an  indigent  widow  for  aliment 

from  the  heir  of  her  opulent  husband  as  deeply  foimded  in  nature ;  and  that  the 
withholding  of  the  legal  provisions,  by  the  operation  of  the  rule  of  year  and  day, 
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made  the  exercise  of  that  natural  right  necessary  ;  while  others  of  the  Judges  argued, 
That  this  was  granting  in  effect  the  very  thing  which  the  law  had  denied. 

"  The  Lords  repelled  the  defences,  and  found  the  pursuer  intitled  to  a  claim  for 
aliment  out  of  the  estate  of  her  deceased  husband ;  and  remitted  to  the  Lord 
[439]  Ordinary  on  the  bills,  to  hear  parties  procurators  upon  the  quantum  of  the  said 

alunent." To  this  judgment,  on  advising  a  reclaiming  petition,  with  answers,  the  Court 
adhered. 

Act.  Dean  of  Faculty  et  Cullbn. — Alt.  Lord  Advocate,  M'Cleod  Bannatyne,  et 
W.  Campbell. — Clerk,  Colquhoun. 

Stemrt,  Fd.  Die.  v.  3,  p.  24.    Fac,  CoL  No.  297,  p.  456. 

No.  72.  Michael,  John,  Herries,  Margaret,  Anne,  and  Isobel  Malcolms, 
Children  of  the  deceased  Michael  Malcolm  of  Balbedie,  by  Anne  Blackwood,  his 
second  Wife,  and  the  said  Anne  Blackwood,  as  Protutor  for  them  v,  James 
Malcolm  of  Balbedie,  only  Son  of  the  said  Michael  Malcolm,  by  his  first  Wife. 
January  16,  1756. 

A  son  succeeding  to  his  father,  as  heir  of  an  entailed  estate,  found  not  obliged  to  aliment 
his  brothers  and  sisters  of  a  second  marriage. 

The  defender  succeeded  to  his  father,  as  heir  of  entail  to  the  estate  of  Balbedie  ; 
the  pursuers  brought  an  action  against  him  for  aliment. 

Pleaded  for  the  defender :  That  he  succeeded  to  the  estate  of  Balbedie  as  heir 
of  entail,  and  did  not  represent  his  father  ;  and  therefore  was  not  bound  to  aliment 
his  father's  children. 

Answered  for  the  pursuers  :  That  the  law  of  nature  dictated,  that  children,  whose 
tender  age  rendered  them  incapable  of  alimenting  themselves,  should  be  alimented  by 
others ;  by  their  father,  in  the  first  place,  if  he  be  alive,  and  in  a  condition  to  do  it ; 
by  the  public,  if  they  have  no  relations  able  to  aliment  them  :  but  where  they  have 
one  80  near  as  a  brother,  it  is  a  duty  incumbent  on  him  to  do  it ;  and  were  it  not  so, 
their  condition  would  be  worse  than  that  of  foundlings,  the  offspring  perhaps  of  vice 
and  infamy ;  because  the  parish  may  justly  refuse  to  aliment  those  whose  brother 
is  the  man  of  the  greatest  property  in  it.  By  the  Roman  law,  brothers,  whether  they 
succeeded  to  anytmng  by  their  father  or  not,  were  boimd  to  aliment  indigent  brothers 
and  sisters,  L.  1,  §  2,  ff.  De  tut,  et  rat.  distr.  And  as  the  Roman  law  ik  of  great  authority 
with  US,  in  all  cases  where  our  municipal  customs  do  not  differ  from  i  b ;  so,  in  this  case, 
▼hen  it  is  so  strongly  founded  in  nature  and  humanity,  it  ought  to  be  our  rule.  And 
in  fact,  brothers  have  often  been  found  liable  to  aliment  their  brothers  and  sisters  ; 
and  although  the  judgment  has  sometimes,  been  put  upon  the  footing  of  their  repre- 

senting their  father,  yet  that  could  not  be  the  only,  nor  indeed  the  proper,  foundation 
for  it :  for,  although  the  alimenting  of  children,  be  an  obligation  binding  upon  the 
father,  yet,  if  he  has  not  provided  for  the  discharge  of  it  in  his  lifetime,  it  has  received 
no  mH  form ;  and  being  therefore  merely  natural,  cannot,  in  strict  law,  be  made 

effectual  against  his  heir.  Nor  was  it  ever  found  [440]  ̂   ̂   effectual  against  a  man's 
heir,  except  in  the  case  of  a  brother.  Thus,  although  the  Crown,  taking  by  forfeiture, 
is  suocessor  tittdo  lucraiivo  to  the  forfeiting  person,  yet  the  Crown  was  never  found  to 
be  obliged  to  aliment  the  children  of  the  attained  person  ;  and  therefore  it  is  rather 
the  near  relation  which  is  betwixt  brothers  and  sisters,  than  .the  representation  of  the 
father,  that  is  the  foundation  for  giving  the  aliment. 

Replied  for  the  defender  :  That  by  the  law  of  nature,  there  lies  an  obligation  on 
those  who  are  able  to  give  charity  towards  the  alimenting  of  persons  in  indigent  circum- 

stances ;  but  by  no  civil  sanction  is  this  obligation  enforced,  nor  its  extent  ascertained  : 
And  to  load  one  person  with  the  burden  of  the  whole  aliment,  even  of  his  nearest 
relation,  were  unreasonable,  except  in  the  case  of  parents  and  children. 

A  father  is  boimd  to  aliment  his  children  ;  li  he  refuse,  the  laws  of  this  country 
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will  compel  him  ;  and  the  obligation  which  the  laws  render  effectual  against  the  father 
in  his  lifetime,  can  also  be  made  effectual  against  his  representatives :  this  Coiirt, 
therefore,  has  often  foimd,  that  an  elder  brother  was  bound  to  aliment  his  father's 
younger  children ;  because  he  represented  his  father  passive ;  and  the  putting  the 
judgment  upon  that  medium,  was  in  effect  finding,  that  had  he  not  represented  his 
father,  he  would  not  have  been  liable  in  such  aliment.  The  case  of  a  forfeiture  is 
singular  ;  and  there  the  Crown  is  not  bound  to  aliment  the  children  of  the  attainted 
person  ;  because  the  forfeiture  cuts  off  or  corrupts  the  blood  ;  so  that  the  children 
can  claim  and  enjoy  nothing  by  or  through  their  father. 

There  is  no  arguing  from  the  relation  betwixt  parents  and  children,  to  the  relation 
betwixt  brothers  and  sisters  ;  the  relations  being  altogether  of  a  different  kind  :  And 
if  a  brother  should  be  foimd  liable  to  aliment  his  brothers  and  sisters,  by  a  parity  of 
reasoning,  failing  brothers,  cousins  would  also  be  liable  ;  for  their  relations  differ  not 
in  kind,  but  in  degree. 

"  The  Lords  found  no  aliment  due." 

Act.  Wedderburn. — Alt.  Hew  Dalrymple. 

Bruce.  Fol,  Die.  v.  3,  p.  24.     Fac.  CW.  No.  176,  p.  263. 

No.  73.       Mary  Scot  v.  Mary  Sharp  and  her  Husband.    March  8,  1759. 

A  daughter  who  was  executrix  and  universal  legatar  to  her  mother,  found  liable  to 
aliment  her  sister-uterine,  who  was  destitute  of  any  fund  of  subsistence. 

Mary  Scot  brought  an  action  against  Mary  Sharp  and  James  Lumisden  of  Rannie- 
hill,  her  husband,  for  an  aliment,  founded  upon  the  following  grounds  : 

That  she  was  the  only  daughter  of  Lady  Mary  Shaip,  by  her  first  husband  Mr. 
Scot  of  Haychester :  That  Lady  Mary  was  again  married  to  Sir  James  Sharp,  by 
whom  she  had  a  son,  who  predeceased  her  and  the  defender  Mary  Sharp :  That 
[441]  Lady  Mary,  after  the  death  of  her  son,  executed  a  will,  by  which  she  appointed 
Mary  Sharp  her  sole  executor  and  universal  legatar  ;  and  to  that  will  she  subjoined 

these  words  :  "  I  recommend  Mary  Scot  to  her  charity." 
That  Mary  Sharp,  upon  Lady  Mary's  death,  received  considerable  effects  by  virtue 

of  this  will :  That  Lady  Mary,  while  she  lived,  was  under  a  natural  obligation  to 
aliment  the  pursuer,  her  only  surviving  child  of  her  first  marriage,  who  had  no  other 
means  of  support :  That  she  had  accordingly,  while  she  lived,  allowed  her  an  aliment 
of  £20  Sterling  a-year :  That  Mary  Sharp,  as  sole  executor  of  her  mother,  became 
subject,  in  her  place,  to  the  same  obligation ;  which  was  also  strengthened  by  the 
condition  annexed  to  the  will,  recommending  Mary  Scot  to  her  charity. 

It  was  answered,  That  Mary  Sharp  received  very  little  benefit  from  her  mother's 
succession ;  for  that  the  debts  due  by  Lady  Mary  had  exhausted  almost  the  whole 
of  her  effects  :  That,  at  any  rate,  as  the  defender  was  not  bound  to  ahment  her  sister 
upon  the  footing  of  relation,  so  she  was  not  bound  to  aliment  her  as  representing 
their  common  mother  ;  for  that  the  obligation  to  aUment  does  not  affect  the  disponees 
or  legatees  of  a  defunct :  And  the  clause  subjoined  to  the  will  was  no  more  than  a  simple 
recommendation,  which  was  not  obligatory ;  and  if  it  was,  could  never  import  an 
obligation  to  pay  an  yearly  allowance. 

It  appeared  by  a  proof.  That  Mary  Sharp  had  received,  in  consequence  of  her 

mother's  will,  after  all  deductions,  above  £230  Sterling  clear,  which  she  had  possessed 
since  the  year  1754,  when  Lady  Mary  died. 

"  The  Lords  found  Mary  Scot  entitled  to  an  aliment  of  £12  Sterling  yearly,  to 
commence  from  the  date  of  the  process." 

Act*  Nairn,  Wedderburn,  Johnstone,  Ferguson. — Alt.  Duncan,  J.  Craioib, 
LocKHART. — Clerk,  Kirkpatrick. 

Johnstone.  FoL  Die.  v.  3,  p.  24.    Fac.  Cd.  No.  183,  p.  326. 
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No.  83.      [449]  Cleland  and  Geddes  v.  Geddes.    February  8,  1678. 

Rules  for  the  modification  of  the  aliment,  due  ex  jure  naturcB. 

A  pursuit  at  a  mother's  instance  against  Kirkurd,  for  her  daughter's  aliment, 
and  for  making  her  own  jointure  six  chalders  yearly.  Alleged  to  the  first,  He  is 
content  of  a  modification  with  respect  to  his  debts  :  To  the  second,  She  possesses 
six  chalders  of  Linlithgow  measure  already. — Replied,  The  lands  lying  in  Tweedale, 
she  must  have  two  pecks  of  each  boll  more  conform  to  that  measure,  and  the  act  115th 
Ja.  6th,  anno  1587,  reducing  all  to  the  Linlithgow  measure,  contains  an  exception  in 
favours  of  the  masters  of  the  ground,  to  whom  their  tenants  are  ordained  to  pay 
according  to  their  old  measure  ;  and  this  being  anent  a  ground  duty,  it  falls  under  that 
exception. — The  Lords  foimd  the  foresaid  clause  behoved  to  be  understood  conform 
to  the  exception  in  the  act  of  Parliament ;  and  since  the  child  had  10,000  merks  pro- 

vision, they  modified  200  merks,  being  the  third  part  of  her  aimualrent,  for  her  aliment, 
till  she  were  seven  years  old  ;  and  half  of  her  annuabent,  viz.  300  merks,  from  that  to 
ten ;  and  two  parts  of  her  annualrent,  viz.  400  from  that  till  fifteen  years  of  age,  which 
was  the  term  of  payment  of  her  provision.  This  is  the  common  rule  of  modification 

m  all  [450]  cases  where  respect  is  had  always  to  the  child's  provision ;  and  the  Lords 
regarded  not  that  she  was  heir  of  line.  Fd,  Die.  v.  1,  p.  33.     FountainhaU,  MS. 

No.  84.  Elisabeth  Dalziel,  and  her  Tutor  ad  litem  v.  Robert  Dalziel. 
December  U,  1788. 

In  a  question  between  these  parties,  it  had  been  determined,  that  the  defender, 
who  had  succeeded  to  his  father  in  an  opulent  family-estate,  was  obliged  to  maintain 
the  pursuer,  his  niece  by  an  elder  brother  deceased. 

The  next  question  was.  How  long  this  alimony  should  continue ;  the  defender 
contending,  that  it  ought  to  cease  as  soon  as  the  pursuer  was  able  to  earn  her  living, 
by  her  own  industry. 

The  Lords,  however,  foimd,  That,  in  the  circumstances  of  this  case,  "  the  pursuer 
was  entitled  to  £30  per  annum  during  her  life,  or  till  her  marriage." 

Lord  Reporter,  Monboddo. — Act.  M.  Ross. — Alt.  Honyman. — Clerk,  Home. 

Craigie.  Fol.  Die.  v.  3,  p.  26.     Fac.  Col.  No.  50,  p.  89. 

No.  2.    [2]  Isabella  Clerk,  and  her  Tutor  ad  litem  v.  Sir  George  Clerk,  and  his 
Tutor-at-law.     February  19,  1799. 

A  sister  found  in  strict  law  to  have  no  claim  for  aliment  against  her  eldest  brother, 
although  in  possession  of  the  family  estate,  where  he  did  not  represent  his  father, 
and  represented  his  grandfather  only  as  an  heir  of  entail. 

Sir  George  and  Isabella  Clerks  were  children  of  the  late  James  Clerk,  who  pre- 
deceased his  brother.  Sir  John  Clerk  of  Pennycuick.  On  Sir  John's  death,  Sir  George 

succeeded  to  the  estate,  worth  upwards  of  £2000  yearly.  Sir  George  did  not  represent 
his  father  at  all,  and  he  represented  his  grandfather  only  as  heir  of  entail ;  but  he 
represented  universally  his  great-grandfather,  who  held  the  estate  of  Pennycuick  in 
fee-simple. 

Mias  Clerk  being  wholly  unprovided  for,  and  Sir  George's  tutor-at-law  not  thinking hor.  l  3 
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himself  entitled  to  afiord  her  a  suitable  maintenance  from  his  ward's  estate,  without 
the  authority  of  the  Court,  an  amicable  suit  was  brought,  concluding  for  an  aliment  of 
£60  yearly. 

In  defence,  Sir  John  and  his  tutor 

Pleaded  :  The  pursuer's  claim  must  rest  on  the  defender's  being  bound  to  aliment 
her  either  ex  dd>ito  naturali,  or  as  representing  some  predecessor  who,  had  he  been 
alive,  would  have  been  under  that  obligation.  But,  whatever  moral  tie  there  may 
be  on  a  brother  to  support  his  sister,  the  legal  one  extends  only  to  her  immediate 
parents ;  16th  January  1756,  Malcolm  v,  Malcolm,  No.  72,  p.  439.  And  as  little 
can  the  pursuer  be  subjected  as  representing  his  predecessors,  because  the  claim  for 
aliment  on  that  ground  at  the  instance  [3]  of  a  sister,  lies  against  her  brother  only  as 
representing  their  father,  and  does  not  extend  against  a  brother,  who  represents  only 
his  grandfather;  25th  June  1761,  Seton  and  Patersons  v,  Paterson,  No.  67, 

p.  429. Answered  :  The  Court  have  enforced  the  moral  obligation  to  afford  aliment  in  cases 
of  a  very  similar  nature ;  15th  December  1786,  Lowther,  No.  71,  p.  435.  Besides, 
the  eldest  son  possessing  the  family  estate,  has  been  found  liable  in  aliment  to  his 
sister,  where  he  represented  their  common  grandfather ;  11th  February  1764,  Younger 
Children  of  Seton  v.  the  Heir,  No.  68,  p.  431 ;  14th  December  1788,  Dalziel  v. 
Dalziel,  No.  84,  p.  450 ;  and  there  is  no  good  reason  why  the  representing  a  great- 

grandfather should  not  have  the  same  effect.  It  may  be  said,  that  by  ascending  to 
remote  ancestors,  the  obhgation  to  aliment  might  be  extended  in  favour  of  distant 
relations  ;  but,  in  all  cases,  the  Court  will  pay  regard  to  the  relative  situation  of  the 

parties,  and  will  sustain  the  claim,  on  the  footing  of  the  defender's  representing  a 
common  parent,  when  it  is  made  at  the  instance  of  a  sister,  although  they  would  repel 
it  if  made  by  a  cousin. 

The  Court  ordered  memorials  ;  on  advising  which,  several  of  the  Judges  were  for 
supporting  the  claim.  The  rest  so  far  agreed  with  them,  as  to  be  clearly  of  opinion, 

that  every  disbursement  made  by  the  defender's  tutor  in  the  maintenance  and  education 
of  Miss  Clerk  in  a  style  suitable  to  her  rank,  would  be  sustained  in  accounting  with  his 
pupil ;  but  they  thought  that  there  was  no  ground  in  law  which  entitled  them  to  award 
the  pursuer  a  specific  aliment. 

The  Lords  accordingly  found,  "  That,  in  the  circumstances  of  this  case,  the  pursuer 
has  no  such  claim  of  aliment  against  her  brother,  as  can  be  enforced  in  a  court  of  law ; 
and  therefore  assoilzied  from  the  present  action,  and  decerned ;  without  prejudice 
to  any  discretionary  power  which  the  tutor  may  be  advised  in  such  a  case  to  exercise  ; 
and  reserving  all  questions  of  accounting  between  him  and  his  pupil,  when  the  term  of 

his  office  expires.' 

Act.  Ro.  Craigie. — Alt.  H.  Erskine. — Clerk,  Sinclair. 

R.  D,  Fac,  Col,  No.  112,  p.  255. 

No.  3.  [4]  Tait  v.  White.    February  28,  1802. 

Aliment  due  ex  debito  naturali  to  the  grandchild,  by  a  grandfather,  when  the  father  is 
unable  to  support  it. 

Mary  Tait  being  deserted  by  her  husband,  who  had  left  the  country,  presented 
a  petition  to  the  Sheriff  of  Selkirkshire,  praying  that  William  White,  tenant  in  Cadden- 
lee,  her  husband's  father,  should  be  ordained  to  aliment  her  and  her  infant  child. 

The  Sheriff,  at  first  (4th  October  1797)  dismissed  the  process ;  but  he  afterward 
(21st  March  1798)  altered  that  interlocutor,  and  found  the  grandfather  liable  in  the 
maintenance  of  the  child,  to  which  he  adhered  (23rd  January  1799),  by  refusing  a 

petition,  "  reserving  to  him  liberty  to  apply  to  the  Court,  either  in  the  event  of  the 
child's  father  returning  to  the  country,  or  of  the  child  being  able  to  provide  for  its 
own  maintenance." 

Lord  Bannatyne  Ordinary  (19th  December  1800)  refused  a  biU  of  advocation  of 
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this  sentence ;  to  which  Judgment  the  Court  (4th  July  1801),  on  advising  a  petition 
with  answers,  adhered. 

The  defender  again  reclaimed,  and 
Pleaded  :  The  duty  ol  providing  for  near  relations  being  of  the  nature  of  charity, 

should  be  left  to  the  consciences  of  those  who  feel  called  upon  to  exercise  it.  Cases, 
however,  have  occurred,  where  the  Court,  as  a  court  of  equity,  have  enforced  this 
natural  obUgation.  Were  the  defender  a  man  of  rank  and  fortune,  to  which  the  child 
was  eventuaUy  to  succeed,  there  might  be  room  for  the  action  upon  the  act  1491,  c.  25, 
which  requires,  that  a  reasonable  living  be  given  to  the  sustentation  of  the  heir,  after 
the  quantity  of  the  heritage ;  Mirry  t;.  PoUocks,  July  1731,  No.  25,  p.  397  ; 
Lawder,  1st  March  1762,  No.  26,  p.  398.  Farther  than  this,  the  duty  of  giving  aliment 

has  not  been  extended  ;  but  in  the  present  case,  the  child's  father  was  a  common 
labourer,  and  the  defender  himself  is  little  better,  with  eight  children  of  his  own  to 
maintain. 

The  question  is  properly  a  competition  between  the  defender  and  the  managers 

of  the  poor's  funds  of  the  parish.  From  them  the  child  must  be  alimented ;  and 
there  seems  no  propriety  in  making  the  grandfather  relieve  them  from  this  burden. 

[5]  The  pursuer 
Answered  :  The  only  object  of  the  statute  1491,  was  to  compel  a  Uferenter  to 

support  the  heir  of  the  estate.  This  case  is  now  entirely  cut  ofi  by  the  act  abolishing 
wudholdings  ;  but  the  spirit  of  it  has  been  preserved,  and  the  obligation  of  aliment 
has  been  much  extended  beyond  the  provisions  in  that  enactment.  The  ties  of 
relationship,  and  the  natural  duty  of  individuals,  are  equally  strong  in  every  class  of 
society,  and  the  natural  obligation  to  aliment  their  children  is  equally  general ;  nor 
is  this  a  hardship,  while  it  is  accurately  proportioned  to  their  respective  rank  and 
thihty ;  Diet,  voce  Alimbnt  (due  ex  debtto  naturali) ;  Ersk.  b.  1,  tit.  6,  §  56 ;  Blackst. 
ComnLb.l,c.  16,p.448. 

Before  the  case  was  advised,  the  father  of  the  child  had  returned  to  this  country, 
and  was  sisted  in  Court,  but  it  was  not  thought  that  this  could  alter  the  judgment, 
as  the  grandfather  had  only  been  found  liable  subsidiari^,  leaving  to  him  to  apply  for 
relief,  if  the  father  could  support  the  child. 

It  seemed  the  first  time  that  this  question  had  ever  been  tried  in  the  case  of  a 
peasant,  and  the  hardship  of  laying  down  a  general  rule  in  a  case  such  as  this,  was 
strongly  urged ;  entailing  upon  a  poor  and  industrious  race  of  men,  the  burden  of 
maintaining  the  numerous  families  of  their  children,  at  a  time  when  their  years  and 
their  labours  merited  a  different  reward.  But  the  view  taken  by  the  majority  of  the 
Court  was,  that  every  man,  according  to  his  means,  was  bound  to  support  his  children, 
and  their  descendents,  whenever  it  became  necessary.  The  reason  of  its  having  been 
formerly  confined  to  landed  men,  was,  that  formerly  these  were  almost  the  only  persons, 
possessed  of  wealth  ;  but  now  that  other  classes  of  the  community  share  with  them  in 
the  opulence  of  the  country,  this  natural  obligation  must  extend  with  the  means  of 
fulfilling  it. 

'*  The  Lords  (23d  February  1802)  adhere  to  their  interlocutor  reclaimed  against, 
in  80  far  as  to  find  the  petitioner  liable  to  the  pursuer  in  an  aliment  to  his  infant 
daughter,  at  the  rate  of  £6  yearly  from  the  time  of  her  birth  in  March  1797,  to  the 
return  of  her  father  William  White  to  this  country  in  the  month  of  December  1800." 

Lord  Ordinary,  Bannatyne. — For  the  Pursuer,  Boswell. — Agent,  W.  Kiddell,  W.S. 
—Alt.  Cathcakt. — Agent,  D.  Murray,  W.S. — Clerk,  Pringlb. 

F.  Fac,  Cd.  No.  24,  p.  47. 

No.  5.  [7]  Chrystie  v.  Macmillan.    July  6,  1802. 

A  father  is  not  bound  to  maintain  his  son's  wife,  while  his  son  is  alive,  and  able  to maintain  her. 

Grace  Chrjrstie  brought  a  declaratory  action  of  marriage  before  the  Commissaries 
of  Edinburgh  against  Robert  Macmillan  younger  of  Barwhinnock,  and  obtained  a 
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decree  (9th  January  1801)  in  absence  of  the  defender.  Afterward,  as  Macmillan  had 
left  Scotland,  she  raised  a  process  of  aliment  in  her  own  name,  and  in  that  of  her  child, 

against  James  Macmillan,  her  husband's  father  ;  and  the  Lords  found  her  (6th  July 
1801)  entitled  to  an  aliment.  In  the  meantime,  however,  Robert  Macmillan  returned 
to  this  country,  and  pursued  a  reduction  of  the  Commissaries  decree,  which  was  con- 

joined with  the  process  of  aliment,  on  which  a  final  judgment  had  not  yet  been  awarded. 
The  whole  cause  was  afterward  stated  to  the  Court  in  memorial  ;  upon  advising 

which,  the  Lords  (23d  February  1802)  recalled  their  interlocutor  in  the  process  of 
aliment,  so  far  as  it  related  to  the  mother;  and  superseded  con-[8]-8ideration  of  the 
aliment  of  the  child  until  the  question  of  marriage  was  determined  ;  and  a  condescend- 

ence was  ordered,  on  the  part  of  Robert  Macmillan,  of  the  facts  and  circumstances  in 
support  of  the  reduction. 

This  condescendence'  never  was  given  in.  Robert  Macmillan  again  left  Scotland, 
and  the  process  of  reduction  was  consequently  abandoned.  An  additional  petition 
was  thereafter  presented  on  the  part  of  Chrystie,  in  the  question  of  aliment,  in  which 
she 

Pleaded  :  The  process  of  reduction  having  been  abandoned,  the  pursuer  is  to  be 
held,  by  the  decree  of  the  Commissaries,  as  the  daughter-in-law  of  the  defender  ;  and 
her  husband  having  left  her  in  a  destitute  situation,  she  is  entitled  to  an  aliment  as  a 
daughter  of  the  family.  Such  obligations  are  reciprocal  on  parents  and  children; 
and  as  a  father,  in  necessitous  circumstances,  might  claim  from  his  son  an  aliment  out 

of  the  fortune  brought  by  his  wife,  the  son's  wife  may  likewise  claim  a  provision  from 
the  estate  of  the  father.  The  defender,  as  a  gentleman  of  landed  property,  is  bound 
either  to  give  an  aliment  to  his  son,  or  to  put  him  in  a  situation  to  gain  a  maintenance 
suitable  to  his  rank  and  station  ;  and  as  his  wife  is  entitled  to  a  share  of  all  the  privileges 
competent  to  her  husband,  she  has  a  right  to  a  portion  of  that  aliment ;  Adam  v, 
Lauder,  1st  March  1762,  No.  26,  p.  398. 

Answered :  The  pursuer,  if  she  has  any  claim  for  an  aliment,  can  make  it  only 
as  wife  to  Robert  Macmillan ;  her  claim,  therefore,  cannot  be  better  founded  than 
that  of  her  husband  himself.  The  obligation  of  aliment  on  the  part  of  a  father  ceases, 
when  his  son  has  been  put  into  a  situation  to  support  himself ;  Puffendorf ,  lib.  4, 
c.  11,  §  4 ;  Blackstone,  v.  1,  c.  16,  p.  449;  Erskine,  b.  1,  tit.  6,  §  56;  Stair,  b.  1, 
tit.  5,  §  12.  Robert  Macmillan  is  forisfamiliated,  being  established  as  a  merchant 
in  America,  able  to  maintain  himself,  and  all  dependent  on  him.  It  is  the  duty  of  his 
wife,  therefore,  to  follow  his  fortunes,  and  to  five  in  his  family.  The  law  does  not 
afford  a  married  woman  a  temptation  to  neglect  her  duties,  by  allowing  her  to  claim 
an  aliment  from  the  father  of  her  husband,  while  she  declines  to  accommodate  to  his 

situation.  The  case  of  Lauder  probably  was  decided  upon  the  act  1491,  c.  25,  respect- 
ing the  maintenance  of  heirs  ;  and  the  Court  appears  to  have  sustained  the  claim  of 

aliment,  on  the  footing,  that  the  husband  was  the  heir  of  an  entailed  estate.  But 
the  defender  holds  his  lands  in  fee-simple.  That  decision,  therefore,  is  not  to  be  held 
as  a  precedent  in  this  case. 

The  Lords  assoilzied  Macmillan  from  the  claim  of  aliment  at  the  instance  of  Chrystie ; 
but  sustained  the  claim  for  the  aliment  of  the  infant  daughter  to  the  period  of  her 
death,  with  the  expense  of  her  funeral.  The  Court,  while  it  seemed  in  some  degree 
to  doubt  the  propriety  of  the  decision  in  the  case  of  Lauder  altogether,  thought  it  at 
any  rate  inapplicable  to  the  present  case. 

Lord   Ordinary,   Abmadale. — Act.    Turnbull,   Murray. — ^Agent,   J.   Jeffrey. — 
Alt.  Campbell,  W.  Erskine. — Agent,  A.  Young,  W.S. — Clerk,  Prinqlb. 

J.  Fac.  Cd.  No.  52,  p.  106. 
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No.  5.     [464]  Mr.  John  Colvil  v.  The  Lord  Balmerino.    July  6, 1665. 

If  there  be  a  new  intrant,  the  profits  of  the  glebe  fall  no  farther  under  the  annat, 

than  with  regard  to  crop  sown  before  the  minister's  death. 

Mr.  John  Colvil,  as  executor,  confirmed  to  umquhil  Mr.  John  Colvil,  minister  at 
Kirknewton,  pursues  the  Lord  Balmerino  for  the  stipend,  the  year  1663,  and  for  the 
profit  of  the  glebe.  The  defender  alleged  absolvitor ;  because  pa3mient  is  made 
bona  fde  to  the  intrant,  before  intenting  of  this  cause. — It  was  answered,  It  could  not 
be  paid  bona  fide,  because  the  minister  died  after  January  1663  :  Which  being  so 
notour  to  my  Lord  Balmerino,  to  whom  the  most  of  the  parish  belongs  ;  and  he  being 
80  near  it,  he  ought  to  have  made  payment  to  no  other,  of  that  year  which  belonged 
to  the  defunct  minister,  as  his  annat,  extending  to  the  whole  years ;  atinus  inchoatus 
Juibetur  fro  completo,  as  to  the  annat ;  so  that  if  the  minister  lived  till  the  1st  of  January, 
lie  has  that  whole  year. — The  defender  answered.  That  an  annat  is  only  due  to  the  wife 
and  bairns  of  the  defunct  minister ;  and  this  minister  had  none.  2do,  That  the 
point  is  so  dubious  in  law,  he  knew  not  that  it  would  be  his,  unless  he  had  lived  till 
Whitsunday.  3tio,  The  benefit  of  the  glebe  must  be  the  intrants,  and  falls  not  under 
the  annat,  as  a  part  of  the  stipend,  no  more  than  the  manse. 

The  Lords  repelled  the  defence  as  to  the  stipend,  and  found  it  belonged  to  the 
executor,  as  nearest  of  kin  ;  and  that  the  defunct  surviving  the  1st  of  January,  gave 
him  that  whole  year  ;  but  found  that  the  glebe  did  not  fall  under  the  annat,  nor  did 
belong  to  the  defunct,  but  only  the  crop  thereof,  if  it  were  sown  by  himself. 

Fd.  Die.  V.  1,  p.  35.    Stair,  v.  1,  p.  306. 

No.  6.    James,  John,  Eobert,  and  Jean  M'Dermets,  Children  of  the  deceased  Mr. 
John  M'Dermet,  Minister  at  Air  v.   Montgomery,  his  Eelict.    July  14,  1747. 

The  relict  has  right  to  one  half,  the  children  to  the  other. 

It  being  controverted  between  the  reUct  and  the  children  of  Mr.  John  M'Dermet, 
late  second  minister  at  Air,  whether  the  annat  belonged  to  the  relict  and  the  children 
per  captto,  or  if  the  children  were  only  entitled  to  the  one  half  equally  among  them, 
and  the  relict  to  the  other  half. 

The  Lords  found  the  children  were  only  entitled  to  the  one  half. 

Fol.  Die.  V.  3,  p.  27.    Kilkerran  (Annat),  p.  28. 

No.  7.  Elizabeth  Scrimgeor  t?.  Murray.    June  24, 1663. 

Annat  divides  between  the  wife  and  nearest  in  kin,  where  there  are  no  children. 

The  said  Elizabeth  pursued  the  executors  of  her  husband,  and  insisted  upon 
several  points  ;  first,  she  craved  the  annat,  as  belonging  wholly  to  her,  seeing  there 
[465]  were  no  children,  and  annat  being  in  favours  of  the  wife  and  children,  the  nearest 
of  kin  could  have  no  part  thereof. — The  defenders  answered,  That  the  annat  was 
introduced  the  time  of  Popery,  when  the  (clergy)  had  no  wife  nor  bairns,  and  so  did 
still  most  properly  belong  to  the  nearest  of  kin,  who  would  get  it,  if  there  were  neither 
wife  nor  bairns. 

The  Lords  found  the  annat  to  divide  betwixt  the  pursuer  and  the  nearest  of  kin. 
The  pursuer  insisted  next,  and  alleged,  That  a  bond  bearing  clauses  of  annual- 
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rent  and  obligement  to  infeft,  behoved  either  to  give  a  right  to  the  half  of  the  stock, 
or  else  to  a  terce  of  the  annualrents. 

The  Lords  found  the  clauses  of  annualrent  and  destination,  to  exclude  her  from 
the  stock  as  heritor ;  and  the  want  of  infeftment  to  exclude  her  from  the  terce  of 
annualrent. 

The  pursuer  insisted  in  the  next  place,  and  produced  a  bond  granted  by  her  father 
to  her  husband ;  and  here  the  longest  liver  of  them  two,  and  the  heirs  procreate 
betwixt  them,  without  any  addition  or  termination,  failing  these  heirs,  and  without 
clauses  of  annualrents  or  infeftment ;  and  therefore  she  claimed  the  whole  sum  as  being 
the  longest  liver. — It  was  answered.  That  this  bond  did  not  constitute  in  her  only  a 
liferent,  according  to  the  ordinary  conception  and  interpretation  of  that  clause,  the 
longest  liver  of  them  two  betwixt  man  and  wife ;  but  especially,  heirs  procreate 

betwixt  them  being  mentioned,  which  behoved  to  be  the  man's  heirs,  who,  if  they 
had  existed,  would  have  had  right  as  heirs  to  their  father,  not  to  their  mother ; 
and  therefore  the  father  behoved  to  be  fiar,  and  the  mother  only  liferenter. — It  was 
further  alleged.  That  beside  the  liferent,  the  pursuer  behoved  to  have  right  to  the 
half  of  the  stock ;  because  the  sum  being  moveable,  albeit  the  tenor  of  the  bond  made 

'  it  payable  to  the  relict  for  her  liferent  use,  yet  she  behoved  to  employ  it  so,  as  the 
stock  would  remain  ;  which  stock  would  stiU  be  divisible  betwixt  the  relict  and  the 
nearest  of  kin,  as  being  moveable. 

The  Lords  found.  That  the  pursuer  might  take  her  choice  of  the  liferent,  or  of 
the  half  of  the  sum,  but  would  not  allow  her  both.     (See  Heritable  and  Moveable.) 

Fol.  Die,  V.  1,  p.  36.     Stair,  v.  1,  p.  194. 

No.  8.  Spence  and  Clerk  v,  Craig.    January  22, 1679. 

Found  as  above. 

James  Spence  and  John  Clerk,  as  assignees  by  the  legatars  of  Mr.  John  Louthian, 
having  pursued  Beatrix  Craig,  his  relict,  as  executrix,  and  thereupon  a  count  and 
reckoning  being  appointed,  the  relict  having  confirmed  the  annat  of  her  husband, 
she  alleged.  That  she  had  the  sole  right  thereto,  in  respect  there  were  no  children, 
and  the  annat  not  being  in  bonis  defuncti,  nor  due  to  the  defunct  for  his  service,  but 
a  privilege  indulged  by  law  in  favours  of  his  nearest  relations,  needs  no  confirmation, 
and  if  he  have  no  bairns,  all  belongs  to  his  wife,  which  [466]  excludes  his  nearest  of 
kin. — It  was  answered,  That  the  annat  being  a  favour  to  the  successors  of  beneficed 
persons,  though  it  need  no  confirmation,  yet  it  must  belong  to  the  nearest  of  kin 
as  well  as  to  the  wife,  which  is  cleared  by  the  late  act  of  Parliament  1669,  anent  annats, 
declaring  them  to  belong  to  executors  without  confirmation  ;  therefore  the  executors 
can  only  be  accountable  to  the  wife  for  the  half,  when  there  are  no  children. 

Which  the  Lords  found  relevant.  Fd,  Die.  v.  1,  p.  36.     Stair,  v.  2,  p.  678. 

No.  11.  [467]  Katharine  Hutchison,  Relict  of  the  deceased  Mr.  Mathew  Wood, 
one  of  the  Ministers  of  Edinburgh,  and  Others,  his  nearest  in  kin  v.  The  Magis- 

trates and  Town  Council  of  Edinburgh.    June  9, 1747. 

Annat  takes  place,  although  the  stipend  be  not  paid  out  of  tithes.    How  computed. 

Mr.  Mathew  Wood,  one  of  the  ministers  of  Edinburgh,  having  died  between  the 
terms  of  Michaelmas  and  Martinmas  1741,  Katharine  Hutchison  his  relict,  and  others 
his  nearest  in  kin,  pursued  the  Magistrates  and  Town  Council  of  Edinburgh,  for  the 

half  year's  stipend  due  at  Whitsunday  1742,  as  the  annat. 
Alleged  for  the  defenders,  Imo,  That  where  stipends  are  not  payable  out  of  tithes, 

but  as  in  the  case  of  ministers  within  burgh,  are  made  up  by  contribution,  or  out  of  the 
funds  of  the  burgh,  as  the  annuity  and  seat  rents  within  the  city  of  Edinburgh,  no 
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annat  is  at  all  due.  2do,  That  by  the  several  acts  of  the  Town  Council,  settling  the 

ministers'  stipends  at  the  rates  therein-mentioned,  the  [468]  same  are  declared  to  be  in 
lull  of  the  annat.  3tio,  Supposing  the  annat  due,  it  is  already  paid,  in  so  far  as  the 

executors  have  already  got  payment  of  the  half  year's  stipend  due  at  Martinmas  1741, 
which  is  half  a  year  more  than  the  defunct  was  entitled  to  by  his  incumbency,  having 

died  before  Martinmas  1741,  which  is  the  term  at  which  the  half  year's  stipend  is  pay- 
able by  the  acts  of  council. 
Answered  for  the  pursuers,  to  the  first,  That  they  had  no  access  to  know  what 

particular  grants  may  have  been  made  to  the  city  for  the  support  of  their  ministers, 
though  they  have  been  informed  that  the  original  fimd  for  the  stipends  of  the  ministers 
of  Edinburgh,  was  a  grant  of  the  spirituality  belonging  to  the  church  of  St.  Giles,  and 
that  they  are  also  possessed,  for  the  like  purpose,  of  grants  of  other  tithes,  which 
formerly  belonged  to  the  Archdeanry  of  East  Lothian.     But  be  that  as  it  will,  what 
they  relied  on  was,  that  the  law  makes  no  distinction  as  to  the  annat  between  ministers 
in  city  or  country,  or  out  of  what  funds  they  are  endowed.     The  act  1672,  which  is  the 
latest  statute  that  defines  what  the  annat  shall  be,  at  the  same  time  defines  the  persons 
to  whose  executors  it  is  due,  namely  all  clergymen  having  the  cure  of  souls,  stipendary 
ministers  as  well  as  bishops  and  dignified  clergymen  ;  and  the  very  question  that  is 
tgain  moved  by  this  objection,  was  in  point  decided  in  the  case,  Sheils  against  the  city 
of  St.  Andrews,  8th  February  1709,  when  the  Lords  found,  that  the  annat  was  due  to 
the  pursuer,  as  nearest  of  Ian  to  Mr.  Alexander  Sheils,  though  his  stipend  was  not 
parable  out  of  teinds,  but  by  contribution  of  the  burgh ;   in  respect  the  act  1672, 
subjects  all  persons  to  the  payment  of  the  annat,  who  are  liable  to  pay  stipend. 

To  the  second.  That  not  to  mention  that  the  act  of  the  Town  Council  1714,  which 

is  the  last  act  settling  the  rate  of  the  ministers'  stipends  to  be  2500  merks,  speaks 
nothing  of  the  annat.     It  was  not  in  the  power  of  the  town,  by  any  quality,  in  any  of 
their  acts,  to  exempt  the  town  from  the  annat,  with  which  they  are  burdened  by 
statute ;  and,  de  facto,  the  town  have  always  been  in  use  to  pay  it. 

To  the  third,  That  this  point  is  also  settled  by  the  aforesaid  act  of  Parliament 
1672.  The  annat  was  in  use  with  us  before  the  Reformation,  as  appears  from  the 
5th  act  of  the  Parliament  1546  ;  but  the  extent  and  boundaries  of  it  were  never  clearly 
settled,  till  done  by  the  foresaid  statute  in  the  year  1672  :  Before  that  time,  the  rule 
was,  as  Lord  Stair  observes,  tit.  Teinds,  §  34,  annus  captus  habetur  pro  completo ;  and 

if  the  incumbent  lived  till  the  1st  of  January,  the  annat  was  that  whole  year's  rent  of 
the  benefice.  But  by  the  act  1672,  as  the  persons  to  whose  executors  it  is  due  are 

defined,  so  the  extent  of  it  is  settled  to  be  half  a  year's  rent  of  the  benefice  ;  and  it  is 
declared,  that  if  the  incumbent  survive  Michaelmas,  he  shall  have  right  to  the  whole 

year's  stipend  for  his  incumbency,  and  for  his  annat,  shall  have  the  half  year's  rent 
of  the  following  year.  And  they  are  those  terms  which  the  statute  has  fixed  that  are 
observed,  notwithstanding  the  stile  of  decrees  of  locality  still  continue  to  decern  the 
money  to  be  paid  at  Whitsunday  and  Martinmas,  and  the  victual  between  Yule  and 
Candlemas. 

[469]  On  this  debate  the  Lord  Ordinary  found,  "  That  Mr.  Wood  having  survived 
Michaelmas  1741,  though  he  died  before  Martinmas,  the  term  appointed  by  the  acts 

of  council  for  payment  of  the  ministers'  stipends,  the  pursuers  were  entitled  to  the 
half  year's  stipend  payable  at  Whitsunday  1742,  for  the  annat." 

The  defenders  having  reclaimed  on  the  same  groimds,  the  Lords  had  no  regard 
to  the  first,  in  respect  of  the  act  1672  ;  nor  to  the  second,  in  respect  of  the  answer. 
But  as  to  the  third,  some  having  thought  it  doubtful  whether,  although  where  stipends 
are  payable  out  of  teinds,  Michaelmas  be  the  last  term,  the  fruits  out  of  which  they  are 
payable  being  supposed  then  to  be  separated  from  the  ground,  the  same  should  obtain 
where  the  stipends  are  not  payable  out  of  teinds.  The  petition  was  appointed  to  be 

seen  and  answered  ;  but,  upon  advising  petition  and  answers,  the  Lords  "  adhered." 
For  although  it  may  be  true,  that  the  reason  of  fixing  Michaelmas  may  have  been, 

that  bythat  time  the  corns  are  generally  brought  in,  and  the  teinds  out  of  which  stipends 
are  due,  are,  or  may  be  then  drawn,  yet  as  the  statute  makes  no  distinction,  it  would 
be  taking  too  much  liberty  with  a  statute,  to  restrain  that  general  rule,  to  such  cases 
only  as  may  be  supposed  to  have  fallen  within  the  reason  of  fixing  on  Martinmas  for 

the'last  legal  term.  Fol.  Die.  v.  3,  p.  37.     Kilkerran  (Annat),  No.  1,  p.  26. 
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No.  12.     [470]  Bairns  of  the  B.GALLOWAyw.CouPER.    February  28, 1628. 

Whether  the  annat  can  be  affected  by  the  minister's  debts  or  obligations. 

In  an  action  of  tutor  counts  betwixt  the  Bairns  of  the  Bishop  of  Galloway  and 
Andrew  Couper  their  tutor,  an  article  of  defalcation  of  the  charge  being  given  in  by 
the  tutor,  whereby  he  craved  allowance  of  a  pension  given  to  him  by  the  Bishop, 

during  his  lifetime,  to  be  allowed  to  him  particularly  of  that  year  after  the  Bishop's 
decease,  the  annat  whereof  pertained  to  his  relict  and  bairns,  conform  to  the  ordin- 

ance of  the  kirk,  which  provides  the  fruits  of  the  benefice  for  the  year,  after  the  late 

incumbent's  decease,  to  pertain  to  his  wife  and  bairns,  and  therefore  the  tutor  craved 
the  pension  of  that  year  to  be  allowed  to  him ; — and  the  minors  alleging,  That  the 
pension  lasting  only  for  the  giver's  lifetime,  could  not  extend  to  that  year : — The 
Lords  allowed  of  the  article  of  defalcation,  and  found.  That  the  tutor  ought  to  have 

that  year's  pension  allowed  to  him,  in  his  intromission  with  the  minors'  goods. 

.  Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  36.     Durie,  p.  351. 

No.  45.  [506]  Davidson  v.  Jack.    February  22, 1634. 

A  tutor  uplifted  his  pupil's  money,  and  died  soon  after,  before  laying  it  out  on  interest. 
The  heir,  an  infant  at  the  time,  found  liable  only  from  the  time  of  intenting 
action  against  him,  which  was  not  till  after  twenty-five  years. 

One  Davidson  conveened  one  Jack  in  Dundee,  as  heir  to  his  father,  another  Jack, 

who  was  one  of  the  tutors  to  the  said  pursuer,  to  make  payment  of  600  pounds,  intro- 
mitted  with  by  the  said  tutor,  with  the  annualrent  ever  since,  conform  to  the  said 

umquhile  tutor's  discharge,  upon  the  receipt  of  the  said  sum  from  the  pursuer's  debtor, 
viz.  By  the  space  of  25  years  bypast,  since  the  date  of  [507]  tlie  discharge  ;  wherein 
the  defender  alleging.  That  he  could  not  be  conveened  in  soOdum  for  the  whole, 
because  the  pursuer  had  two  tutors  given  conjunctly,  likeas  the  acquittances  were 
subscribed  by  them  both ;  and  therefore  he  alleged  he  could  only  be  liable  for  his 
own  part,  and  the  other  tutor  should  be  subject  in  the  other  half,  especially  seeing  he 

was  the  pursuer's  own  uncle. — The  Lords  found,  That  the  pursuer  might  pursue 
any  of  the  tutors  as  he  pleased  in  solidum  for  the  whole  debt  received  ;  for  any  of  the 

tutor's  omission  would  make  the  tutor  Hable  for  all,  far  more  their  intromission,  without 
necessity  of  division  :  And  in  respect  the  defender,  the  time  of  his  father  (who  was 

tutor),  his  intromission,  was  only  a  pupil  of  two  years'  old,  and  that  his  father  died 
immediately  thereafter,  and  that  his  father  had  not  the  exercise  of  the  office  of  tutory, 
but  one  year  only,  and  that  he  could  not  be  acquainted  that  his  father  was  tutor,  nor 
what  deed  he  had  done  as  tutor,  and  that  there  was  no  pursuit  moved  against  him  all 
this  time  these  25  years  bypast,  but  only  within  these  two  or  three  years  last  bypast ; 
therefore  the  Lords  found.  That  he  was  not  subject  to  the  pursuer  in  any  annualrent, 
for  the  sum  received  by  his  father  as  tutor,  as  said  is,  except  only  for  the  terms  and 
space  since  he  was  cited  in  this  action,  viz.  By  the  space  of  two  or  three  years,  but 
for  no  other  term  or  year  preceding  ;  and  therefore  assoilzied  him  from  all  preceding 
terms.  And  so  this  privilege  of  minority,  or  privilegiattts,  was  found  considerable 
against  another  minor  ;  albeit  this  cause  has  no  affinity  with  privileged  causes,  tend- 

ing only  (as  is  requisite  in  all  law)  that  minor's  money,  received  actually  by  their 
tutors,  should  not  be  kept  from  the  minors  idly ;  and  that  the  mischance  of  the  tutor's 
death  ought  not  to  prejudge  him  of  the  ordinary  benefit  in  law  of  tutor  compts ; 
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but  the  cessation  moved  the  Lords  to  assoilzie  from  the  bygone  annualrents.    (See 
Solidum  et  pro  rata.) 

Act.    . — Alt.  RoLLooK. — Clerk,  Gibson. 

Fd,  Die.  V.  1,  p.  40.    Durie,  p.  705. 

No,  49.        [513]  Vallangb  t?.  Kincaid  and  Forrester.    July  21, 1630. 

The  Lords  found  a  pro-tutor  liable  in  the  annualrents  of  money  uplifted  by  him,  as  a 
tutor  would  have  been. 

A  man  having  left  his  wife  tutrix  to  his  children,  with  others  of  his  friends  ;  if 
she  only  have  intromission  during  her  widowhood,  and  continue  the  same  after  she  is 
married  to  another  husband,  although  she  lose  her  tutory  by  her  marriage  ;  yet  she  will 
be  liable  to  the  children  for  payment  of  the  annualrent  [514]  oi  the  sum  and  duties 
uplifted  by  her,  as  well  as  if  she  had  continued  to  be  tutrix. 

Spottiswood  (Tutors  and  Curators),  p.  347. 

No.  67.    [526]  Bailie  Smith's  Children  v.  The  Earl  of  Winton.    December  1,  1714. 

The  managers  for  a  person  of  quality  abroad,  advanced  money  to  a  man  to  travel 
to  him  on  business.  The  party  found  obliged  to  refund  the  money,  but  no 
interest  on  it. 

The  said  James  Smith  having  served  the  late  Earl  of  Winton  for  many  jrears  in 
quality  of  factor,  or  chamberlain,  the  present  Earl  being  beyond  seas  when  his  father 
and  brother  died,  and  not  having  even  then  returned,  it  was  concerted  at  a  meeting  of 

some  of  his  Lordship's  friends.  That  Seton  of  Tough,  and  upon  his  declining  the  office, 
Sr  Walter  Seton,  one  of  their  number,  should  go  abroad  in  quest  of  the  Earl,  in  order 
to  inform  him  of  the  state  of  his  affairs,  and  to  ac-[527]-q^aiiit  ̂ ^  *^a*  there  was 
an  absolute  necessity  of  his  Lordship's  presence  to  manage  his  own  business.  At 
which  sederunt  they  also  resolved  Sir  Walter  should  have  £100  Sterling  for  defraying 

the  charge  of  his  journey,  out  of  the  first  and  readiest  of  the  rents  of  the  Earl's  estate. 
After  James  Smith's  decease,  his  children,  as  having  right  by  a  general  disposition, 
pursue  the  Earl  for  payment  of  the  £100  Sterling,  and  annualrents  thereof,  advanced 
by  the  Bailie,  in  manner,  and  for  the  end  foresaid. 

Answered  for  the  Earl,  That  Sir  Walter  had  no  mandate  from  his  Lordship,  nor 
was  he  under  any  character  that  could  found  such  a  repayment.  2do,  A  negotwrum 
gatio  must  be  necessary  and  profitably  done,  otherwise  the  negotiator  hath  his  labour 
for  his  pains  ;  and  he  that  set  him  on  work  must  pay  his  expences.  And  if  a  man 
undertake  what  is  insolitum,  or  unusual,  he  runs  the  risk  thereof  himself  if  it  miscarry  ; 
negotiations  of  this  nature  requiring  the  most  exact  diligence  that  can  be  proposed  : 
So  that  if  Sir  Walter  had  no  other  errand  but  to  give  an  account  how  matters  stood, 
this  might  have  been  done  to  as  good  purpose  by  a  letter. 

Replied  for  the  defenders.  That  they  did  not  contend  there  was  any  express  man- 
date, but  a  negotium  utUiter  gestum  for  the  Earl,  and  that  not  undertaken  by  Bailie 

Smith  at  random,  but  with  concourse  of  the  friends  of  the  family.  And,  therefore 
(in  answer  to  the  second)  this  advance  of  money  was  both  necessary  and  profitable, 
as  well  in  the  effect  as  in  the  design  ;  the  design  having  been  to  give  his  Lordship  a 
particular  account  of  his  circumstances,  and  to  solicit  his  home-coming ;  and  the 

effect  (though  it  did  not  immediately  follow)  yet  that  the  friends,  by  Sir  Walter's 
journey,  got  knowledge  where  his  Lordship  was,  so  as  to  communicate  with  him  by 
letters,  and  send  him  bills,  which  effectuated  his  return.  And  as  to  this  negotium, 
its  being  insolitum ;  answered,  That  when  a  person  absent  falls  to  a  considerable 
heritage,  and  it  not  being  known  where  he  is,  and  he  keeping  no  correspondence, 
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74  APPRENTICE 

his  affairs  going  to  confusion,  without  orders  that  those  interested  should  take  rational 

methods  to  prevent  those  inconveniences  which  may  turn  to  the  ruin  of  the  absent's 
affairs,  is  not  at  all  negatium  insolUum,  though  it  may  rarely  fall  out ;  but  it  is  t 
necessary  procedure  when  fallen  out  for  the  right  administration ;  for  insditum  is 
not  what  rarely  falls  out,  but  the  undertaking  of  a  new  sort  of  business  not  in  the  way 
of  usual  administration. 

The  Lords  found  the  Earl  liable  to  refund  the  £100  Sterling  advanced  by  Bailie 
Smith  to  Sir  Walter  Seton. 

January  18,  1715.  In  this  debate,  as  mentioned  the  1st  December  1714,  the 
Lords  having  found  the  Earl  liable  to  refund  the  £100  Sterling  advanced  by  the  Bailie 
to  Sir  Walter  Seton,  but  having  given  no  answer  as  to  the  annualrents  thereof,  though 
also  libelled,  the  Children  now  apply  for  these  also  to  be  decerned  for,  and  that, 

[628]  Because  the  money  was  advanced  upon  the  Earl's  account ;  wherefore  it 
ought  to  be  refunded  cum  omni  causa ;  this  being  the  natural  effect  of  money  ex- 

pended in  negotii  gestione,  that  the  advancer  be  fully  reimbursed  since  'tis  contra 
bonatn  fidem  locuplkari  cum  alterius  jactura. 

Answered  for  the  Earl,  That  usurce  non  debentur  nisi  ex  pacto  vd  lege. 
Replied  for  the  pursuers,  That  the  rule  admits  of  several  exceptions,  where  annual- 

rent  is  allowed  for  damage  and  interest.  Thus,  in  the  case  of  a  cautioner's  paying 
for  a  principal,  where  the  principal  stands  bound  for  the  interest,  after  the  cautioner's 
making  payment,  though  the  original  bond  did  not  bear  annualrent,  as  was  found, 
4th  December  1629,  Laird  of  Cockpool  contra  Johnston  (Durie,  p.  473,  voce  Cautioner), 
which  is  founded  upon  the  general  principle.  That  a  mandatorius  or  negotiorum  gestor, 
is  to  be  refunded  cum  omni  causa, 

Duplied  for  the  defender.  That  the  decision  adduced  did  not  meet  the  present 
case,  since  there  the  annualrents  are  due  pacto  by  the  clause  of  relief,  whereby  the 
principal  stands  boimd  to  relieve  the  cautioner  of  all  cost,  skaith,  and  damage,  under 
which  the  annualrent  of  the  annualrent,  paid  by  him,  is  comprehended ;  since,  for 
the  most  part,  cautioners  are  obliged  to  borrow  money  upon  annualrent,  to  pay  for 
the  relief  of  their  cautionry. 

The  Lords  assoilzied  from  the  annualrents. 

Act.  Falconeb. — Alt.  Horn. — Clerk,  Gibson. 

Fd,  Die,  V.  1,  p.  44.     Bruce,  p.  17  &  37. 

No.  5.        [586]  John,  &c.,  Wkiohts  v.  Ensign  Lumsden.    June  29, 1742. 

A  master  can  reclaim  an  apprentice  if  he  enlists. 

Ensign  Lumsden  having  enlisted  George  Clark,  John  Wright  claimed  him  as  his 
apprentice,  conform  to  indentures  produced.  The  Justices  of  Peace  declared  Clark 

free  from  his  Majesty's  service,  and  that  he  belonged  to  John  Wright  his  master: 
Whereupon  Ensign  Lumsden  offered  a  bill  of  suspension,  and  pleaded.  That  there  was 
no  express  statute  prohibiting  the  enlisting  of  apprentices ;  that  there  was  nothing 
in  an  indenture  to  give  it  a  preference,  in  that  particular,  to  every  other  contract. 
It  is  no  more  than  a  contract  in  writing ;  and  yet  it  was  never  pretended,  that  any 
other  contract,  verbal  or  in  writing,  did  afford  the  creditor  in  such  contract  a  right 

to  claim  his  party  from  his  Majesty's  service.  It  was  never  alleged,  that  an  hired 
servant,  if  enlisted,  could  be  claimed  by  his  master ;  yet  he  is  as  much  under  contract 
as  an  apprentice  ;  with  this  difference,  that  the  term  of  his  service  is  generally  shorter. 
If  one  was  bound,  by  charter-party,  to  perform  a  voyage,  this  would  not  give  the 
merchant  a  right  to  claim  such  man  from  the  service ;  for  this  good  reason,  That 
there  is  no  exception  or  exemption  of  persons  in  the  acts  of  mutiny  and  desertion.  See 
act  anno  12mo,  Annco  RegincB. 
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For  the  master  it  was  urged,  That  the  question  is  here  about  the  power  a  person 

has  of  enlisting  himself  voluntarily ;  the  King's  prerogative  has  no  concern  in  that 
matter  ;  it  must  depend  on  the  power  one  has  over  himself ;  and  none  can  be  a  volun- 

teer, unless  he  is  at  his  own  disposal :  and,  therefore,  to  encourage  such  people  to 
enter  into  the  service,  they  are  to  receive  £4  Sterling  as  a  premium,  or  enlisting  money, 

by  acts  made  in  Queen  Anne's  time.  And  by  none  of  the  recruiting  acts  made  in 
that  reign,  were  they  in  force,  as  they  are  not,  could  [587]  George  Clark  be  pressed 
into  the  service.  It  would  seem  absurd,  therefore,  that  the  will  of  him,  who  is  not 

at  his  own  disposal,  but  is  a  bound  apprentice,  should  liberate  him  from  his  master's service. 
The  Lords  refused  the  bill  of  suspension. 

Fd,  Die.  V.  2,  p.  32.    C.  Home,  No.  200,  p.  333. 

No.  8.     [589]  Christian  Shbphahd,  Kelict  of  William  Mowat  t?.  Alexander  Innes. 
November  19, 1760. 

No  ground  for  reducing  bills  granted  for  an  apprentice-fee,  That  the  sum  was  not 
inserted  in  the  indenture,  nor  the  principal  indenture  stamped ;  the  master  having 
subjoined  the  sum  to  an  extract  of  the  indenture,  and  got  the  extract  stamped,  on 
payment  of  the  duty ;  though  this  was  done  after  the  death  of  the  apprentice. 
The  whole  apprentice-fee  is  exigible,  although  the  apprentice  should  die  before 
expiration  of  the  indenture.  Sufficient  to  support  bills  signed  by  initials,  that  the 
party  acknowledges  they  were  truly  adhibited. 

Christian  Shephard,  whose  son,  James  Mowat,  had,  by  indentures  executed  in  May 
1750,  entered  an  apprentice  to  Alexander  Innes,  commissary-clerk  and  advocate  in 
Aberdeen,  for  a  term  of  three  years,  but  deceased  in  October  following,  brought  a 
leduction,  in  1755,  of  three  bills,  of  100  merks  each,  accepted  by  her  on  the  2d  August 

1750,  payable  to  Innes,  as  her  son's  apprentice-fee. 
Innes  produced  an  extract  of  the  indenture,  stamped,  with  a  notandum  subjoined, 

in  these  words  :  "  Notwithstanding  that  there  is  no  apprentice-fee  contained  in  the 
foregoing  indentures,  there  was  300  merks  really  and  truly  secured  to  me,  the  foregoing 

Alennder  Innes."  (Signed)  *'  Alexander  Innes."  As  also  a  receipt  wrote  upon 
the  back  by  the  defender's  brother,  then  clerk  to  the  collector  of  the  stamp-duties,  of 
this  tenor :  "  Stamp  office,  Edinburgh,  25th  June  1755.  Received  8s.  4d.  for  the 
duties  of  6d.  per  pound,  according  to  the  statute." 

The  Lord  Ordinary  "  repeUed  the  first  reason  of  reduction.  That  the  bills  libeUed 
were  not  duly  signed,  in  respect  it  was  acknowledged,  that  the  initials  subjoined  to  the 
bilk  were  truly  adhibited  by  the  pursuer :  Repelled  also  the  second  and  third  reasons 
of  redaction.  That  the  sum  given  in  name  of  apprentice-fee,  was  not  fiUed  up  in  the 
indenture,  and  that  the  indenture  was  not  stamped  in  due  time ;  in  respect  of  the 
sereral  acts  of  Parliament  indemnifying  such  omissions,  and  that  the  indenture  was 
DOW  stamped,  and  the  sum  given  in  name  of  apprentice-fee  subjoined  to  the  indenture  : 
and  also  repeUed  the  fourth  and  last  reason  of  reduction,  founded  upon  the  death  of 
the  apprentice  before  the  expiration  of  the  indenture,  in  respect  the  non-performance 
of  the  contract  was  not  occasioned  by  any  fault  on  the  part  of  the  defender,  the  master  ; 
and  assoilzied  from  the  reduction,  and  decerned." 

Pleaded  in  a  reclaiming  petition  for  Shephard,  the  pursuer,  Imo,  The  reason  why  a 

sabscription  by  initiate  has  been  substained,  is,  that  it  is  a  party's  ordinary  subscription 
that  makes  a  writ  effectual.  Accordingly,  in  the  case  Earl  of  Traquair  contra  Gibson, 
9th  February  1723  {voce  Writ),  the  Lords  would  not  sustain  a  subscription  by  initials, 

without  a  previous  proof,  that  such  was  the  party's  [590]  usual  manner  of  subscribing. 
But,  as  that  is  not  pretended  in  the  present  case,  the  objection  resolves  in  this.  That 
initial  letters  are  not  writing  in  the  common  acceptation  of  mankind,  or  in  the  sense 
Kki  spirit  of  the  act  of  Parhament,  requiring  the  subscription  of  parties,  or  the  attesta- 

tion of  notaries  for  them. 

In  the  construction  of  this  statute,  the  pursuer  has  no  occasion  to  controvert, 
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that  great  latitude  ought  to  be  given,  where  the  party  is  proved  to  have  adhibited  con- 
sent, upon  receiving  value  at  the  time.  It  is  not  pretended  that  she  is  a  party  to  the 

indenture,  or  that  the  bills  are  of  the  same  date,  or  that  they  were  granted  in  con- 
sequence of  a  stipulation  or  agreement  then  made  for  the  apprentice-fee.  They  are  not 

subscribed  before  the  witnesses  to  the  indenture,  or  indeed  any  other :  and  con- 
sequently, as  it  is  the  writing,  and  not  the  presumed  consent,  that  must  support  the 

bills,  it  is  either  incumbent  on  the  defender  to  prove,  that  these  two  letters,  C.  S.  are  the 

granter's  ordinary  subscription,  or  otherwise  they  fall  under  the  certification  of  the statute. 

2do,  The  acts  indemnifying  omissions,  have  in  view  the  case  of  the  apprentice 
as  well  as  that  of  the  master  ;  and  provide,  That  if  the  duties  are  paid  within  the  time 
limited,  it  shall  be  available  to  give  the  apprentice  the  privilege  or  freedom  of  using 
his  trade.  It  is  therefore  too  late  to  stamp  the  indenture  after  the  death  of  the 
apprentice,  who  is  the  person  chiefly  concerned  to  supply  the  original  neglect. — And 
it  would  be  a  misconstruction  of  the  statute,  to  allow  the  master,  from  this  late  act  of 
his,  five  years  after  the  death  of  the  apprentice,  and  even  posterior  to  his  being  cited 
in  this  reduction,  to  validate  a  null  indenture. 

But,  separatim,  Supposing  it  had  been  even  then  competent  for  the  defender  to 
supply  the  defect,  yet  he  has  not  done  it.  The  act  of  Queen  Anne  requires  that  the 
sheet  of  vellum  or  parchment  upon  which  the  indentures  are  wrote,  shall  be  stamped. 
And  the  fact  is,  that  the  original,  which  lies  as  the  warrant  of  the  extract,  still  remains 
unstamped.  The  duties  are  payable  for  every  piece  of  vellum  or  parchment  on  which 
shall  be  written  any  indenture,  &c. ;  and  therefore,  neither  in  the  words,  nor  intendment 
of  the  statute,  does  the  stamping  an  extract  of  the  indenture  answer  the  directions 
of  the  law.  And  the  indemnity-act  is  strictly  confined  to  the  indentures  or  contracts, 
which,  by  the  former  acts  of  Queen  Anne,  require  to  be  stamped,  &c. ;  that  is,  the 
principal  indenture. — It  was  improper  in  the  defender  to  add  a  syllable  to  the  extract 
more  than  is  in  the  principal  writing ;  and  the  consequence  ought  to  be,  totally  to 
discredit  the  extract  in  pcenam  of  the  defender,  who  has  presumed  to  make  that 
addition. 

The  subjoining  to  the  indenture  the  sum  given  in  name  of  prentice-fee,  is  another 
addition  to  the  indenture,  which  the  defender  had  no  power  to  make.  After  writs 
are  once  signed,  and  mutually  delivered,  neither  of  the  parties  can  lawfully  add  or 
alter  one  syllable  in  the  writing.  The  notandum  that  is  made  to  the  extract,  or  to  the 

defender's  copy,  was  not  done  unico  contextu  with  the  indenture  itself  ;  but  an  addition 
ex  post  facto,  with  a  view  to  obviate  this  particular  ground  of  reduction.  Besides, 
the  pursuer,  in  point  of  fact,  cannot  agree  to  the  truth  of  the  addition  :  For  she  denies, 
that  there  was  any  agreement,  at  the  date  of  [591]  t^®  indenture,  to  give  300  merks 
as  apprentice-fee.  She  was  indeed  foolishly  induced  to  grant  the  biUs  some  months 
before  the  boy's  death  ;  but,  as  the  boy  was  sickly  during  the  most  of  the  time  he  was 
in  the  defender's  service,  and  did  not  even  learn  the  rudiments  of  his  profession,  she  did 
not  expect  the  money  was  ever  to  be  exacted. 

**  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor,  and  refused  the  desire 
of  the  petition,  in  regard  to  that  point,  of  the  bills  not  being  duly  signed  ;  but  with 

regard  to  all  the  other  points,  ordained  the  petition  to  be  seen  and  answered." 
Argued  for  the  defender  :  The  indenture  in  question  was  executed  in  a  way  which  is 

very  usual.  The  apprentice-fee  is  commonly  paid  down  in  ready  money,  and  therefore 
no  mention  of  it  made  in  the  indenture.  In  this  case,  the  defender  having  no  distrust 
of  the  pursuer,  gave  her  credit  for  the  money  agreed  on  as  the  apprentice-fee,  which 
was  300  merks,  and  did  not  even  insist  to  have  her  security  for  some  months  thereafter, 
when  she  granted  the  bills  in  question.  These  bills  were  granted  for  a  valuable  and 

adequate  consideration,  viz.  his  undertaking  to  instruct  and  train  up  the  pursuer's 
son  in  his  profession.  He  had  performed  the  most  laborious  part  of  this  undertaking, 
during  the  space  that  the  lad  lived  with  him  :  And  it  was  owing  to  no  fault  or  deficiency 
on  his  part,  that  he  did  not  proceed  to  accomplish  the  rest.  Upon  these  considerations, 
the  defender  thought  himself  entitled  to  demand  and  receive  payment  of  the  whole 

apprentice-fee. 
The  omitting  to  fill  up  in  the  indenture  the  sum  given  in  name  of  apprentice-fee, 

and  the  not  stamping  the  indentures  in  due  time,  certainly  fall  under  the  several  acts  of 
indemnity,  now  that  the  indenture  is  stamped,  and  the  sum  given  in  name  of  apprentice- 
fee  subjoined  to  the  indenture.    The  several  penalties  enacted  by  the  British  statute 
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8vo  Anna,  if  the  directions  of  that  statute  are  not  observed,  are  only  intended  to  inf  orce 
obedience  to  the  law,  and  payment  of  the  public  duties ;  and  therefore  many  different 
laws  have  been  made,  to  put  it  in  the  power  of  parties  who  are  Uable  to  suffer  by 
these  penalties,  to  rectify  their  original  omission,  and,  by  payment  of  the  duties,  to 
receive  the  benefit  of  their  indentures.  Thus,  with  respect  to  the  apprentice,  remedies 
are  provided  by  the  statutes,  the  18th  of  the  King,  c.  22,  §  24  and  25,  and  20th  of  the 
ELing,  c.  45.  On  the  other  hand,  for  encouragement  to  the  master  still  to  pay  the 
duties,  though  originally  not  paid  according  to  the  directions  of  the  law,  there  is  every 
session  of  Parliament  a  clause  in  an  act,  indenmifying  such  offences  against  the  law. 
Accordingly,  by  an  act  passed  in  the  session  of  ParUament  1755,  it  is  provided,  that 
where  persons  have  neglected,  in  their  indentures,  the  directions  of  the  law,  yet,  if 
they  shall  still  pay  in  the  rates  and  duties  on  or  before  the  1st  day  of  August  1755,  the 
same  indentures  shall  be  good,  and  available  in  law  and  equity,  or  may  be  given  in 
evidence  in  any  court  whatever. — Upon  the  faith  of,  and  in  conformity  to  this 
statute,  the  defender  did,  upon  the  25th  June  1755,  pay  the  rates  and  duties  chargeable 
npon  the  apprentice-fee  in  question,  of  which  he  obtained  [582]  &  receipt  from  the 
stamp  office,  of  that  date,  and  the  proper  stamp  upoir  the  back  of  the  indenture.  ,  And, 
from  this  state  of  the  laws,  it  will  admit  of  no  question,  that  the  indentures  produced 
are  as  good  tod  valid,  to  all  intents  and  purposes,  as  if  the  apprentice-fee  had  been 
originajly  inserted  at  len^h  in  them,  the  duties  paid,  and  the  stamp  obtained  in  terms 
of  die  original  act  of  Parhament,  or  as  if  no  such  act  had  ever  been  made. 

The  statute  makes  no  distinction,  but  makes  a  just  and  general  provision  in  favour 
of  the  master,  that  all  indentures  so  stamped'  before  the  1st  August,  shall  be  held  as 
good  as  if  they  had  been  originally  stamped. — The  purpose  of  these  stamps  is  the 
collection  of  his  Majesty's  revenue,  which  ought  equally  to  be  encouraged  and  pro- 

tected, whether  the  apprentice  be  dead  or  alive. — The  nullity  introduced  is  no  intrinsic 
original  nullity  in  the  contract  or  indenture  ;  and  therefore  it  may  be  supplied  after  the 
death  of  the  apprentice. — It  only  takes  place  ay  and  until  the  duties  be  collected, 
which  may  be  as  well  after  as  before  the  death  of  the  apprentice. 

The  act  Svo  AnncB  does  not  speak  of  the  vellum  or  parchment  upon  which  indentures 
aw  wrote,  but  of  the  paper  or  parchment ;  and  it  is  all  one  in  the  spirit  and  intendment 
of  that  statute,  whether  the  original  indenture,  or  an  extract,  which,  in  this  country, 
is  held  equivalent,  be  stamped,  as  having  paid  the  duty. 

It  is  an  agreed  fact,  that  the  onerous  cause  of  these  bills  was  for  apprentice-fee  ; 
and  as  the  indentures  have  become  unquestionably  as  good  as  if  originally  stamped, 
bv  the  express  words  of  the  statute,  the  pursuer  has  no  ground  to  r^uce  these  bills, 
upon  pretence  that  the  indentures  are  null. — The  addition  made  to  the  extract  can  hurt 
no  mortal,  nor  is  there  any  ground  for  the  alarm  given  by  the  pursuer,  of  the  danger  of 
allowing  any  addition  to  be  made  to  extracts.  Had  the  apprentice  been  alive,  he 
wonld  have  profited  by  it^  as  well  as  the  master,  as  the  indentures  were  thereby  rendered 
valid ;  and  the  only  use  and  intention  of  the  addition,  was  to  certify  to  the  stamp- 
master  how  much  duty  was  to  be  paid. 

Where  the  prestations  undertaken  by  the  master  become  impracticable,  and  the 
apprenticeship  does  only  endure  for  a  shorter  space  than  the  term  of  the  indenture, 
without  any  fault  or  deficiency  imputable  to  the  master,  there  is  no  good  reason  why 
any  part  of  the  apprentice-fee  should  be  abated. — All  incumbent  on  the  master,  in 
r«tani  for  the  apprentice-fee,  is,  that  he  shall  do  his  duty,  while  the  apprentice  remains 
with  him.  If  he  is  cut  off  by  the  hand  of  God,  the  master  suffers  the  loss  as  well  as 
others,  who  have  a  concern  with  him. — If  he  should  wilfully  desert  his  service,  the 
master  does  no  more  literally  fulfil  the  terms  of  his  engagement  than  in  the  former 
case :  Yet  it  will  not  be  pretended,  that  a  parent,  contracting  an  apprentice-fee  with 
kim,  would,  in  this  case,  be  entitled  to  refuse  payment. — Upon  the  same  principle  it  is, 
that  if  a  master  die  in  the  middle  of  a  term,  the  servant  is  entitled  to  his  full  wages  ; 
L38,^.Zocerf. 

"  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor."    (See  Writ.) 

Act.  Al.  Gordon,  jun. — Alt.  Solicitor  Garden. 

Fol.  Die.  V.  3,  p.  32.    Fac.  Col,  No.  267,  p.  498. 
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No.  9.        [693]  John  Gabdnbr  v.  Smith  and  Wardrobe.    July  13,  1775. 

Deemed  sufficient  implement  of  the  obligation  on  the  master  to  instruct  his  apprentice, 
while  the  master  himself  was  casually  absent,  that  the  work  was  carried  on  by 
experienced  journeymen. 

In  November  1771,  an  indenture  was  entered  into  between  John  Smith,  for  whom 
John  Wardrobe  was  cautioner,  on  the  one  part,  and  John  Gardner  on  the  other  part, 
whereby  Smith  became  bound  to  Gardner  as  his  apprentice  in  the  art  and  trade  of 
a  wright,  in  Glasgow,  for  three  years,  and  Gardner  obliged  himself  to  instruct  him  in 
that  trade  ;  but  Smith  having  left  his  master  about  a  year  after  the  commencement 
of  the  apprenticeship,  and  the  indenture  containing  a  mutual  penalty  of  five  pounds ; 
for  that  sum  Gardner  caused  charge  the  apprentice  and  his  cautioner. 

Their  objection  to  the  validity  of  the  indenture  itself  having  been  repelled,  they 
set  up  another,  in  consequence  of  which  the  Lord  Ordinary,  before  answer,  allowed 
them  a  proof  of  the  facts  ;  and,  upon  considering  the  proof,  pronounced  an  inter- 

locutor, to  which  the  Court  adhered,  on  a  reclaiming  bill  and  answers  : 

''  Repels  the  defence,  That  the  charger  having  given  up  in  a  great  measure  his 
business  of  a  wright,  and  betaken  himself  to  the  business  of  a  smuggler,  seldom  attended 
his  shop,  and  took  no  care  to  instruct  his  apprentice,  in  respect  that  it  is  proved,  that 
although  the  charger,  in  consequence  of  his  marriage  with  an  illicit  trader,  did,  for  a 
time,  engage  in  an  illicit  trade,  yet  the  work  in  the  shop  was  daily  carried  on  by  experi- 

enced journeymen  ;  and  that  it  is  not  proved  that  the  apprentice  was  deprived  of  daily 

instruction  by  reason  of  the  casual  absence  of  his  master." 

Act.  Ilay  Campbell. — Alt.  Pat.  Murray. — Clerk,  Tait. 

Fd.  Die.  V.  3,  p.  33.     WaUace,  No.  179,  p.  97. 

No.  12.    [597]  Edinburgh  Glasshouse  Company  v,  John  Shaw.    December  22, 
1789. 

The  indentures  of  an  apprentice  to  one  trading  company,  not  assignable  to  another, 

tho'  carrying  on  the  same  trade,  and  though  by  the  articles  of  partnership 
a  continual  and  indiscriminate  change  of  individual  members  be  admitted. 

Shaw  was  bound  as  an  apprentice  to  the  late  Alloa  Glasshouse  Company ;  by 
whose  articles  of  copartnership,  it  was  allowed  to  each  partner  to  sell  his  share,  and 
transfer  his  place  in  the  company  to  any  person  whatever,  so  that  no  certain  reliance 
could  be  had  on  the  continuance  of  any  individual  member. 

The  indentures  bore,  on  the  one  hand,  that  Shaw,  during  the  term  of  his  service, 

which  was  seven  years,  should  work  "  in  the  Glasshouse  at  Alloa,  or  at  any  other  glass- 
house he  might  be  ordered  to  by  the  said  company,  or  their  manager  for  the  time  ;  " 

and,  on  the  other  hand,  that  the  company  "  should  cause  him  to  be  instructed  in  the 
different  branches  of  glass-making." 

Within  two  years  after  the  date  of  the  indentures,  the  company  resolving  to  give 
up  business,  conveyed  to  a  trustee,  for  the  purpose  of  its  being  sold,  the  whole  of  their 

stock,  in  which  they  comprehended  "  the  services  of  the  workmen  and  apprentices 

engaged  to  their  works." The  effects  were  all  purchased  by  the  Edinburgh  Glasshouse  Company,  in  whose 
favour  a  disposition,  specially  mentioning  the  transfer  of  those  services,  was  executed. 

Shaw  continued  for  several  months  to  serve  at  the  works  under  his  new  masters, 
but  at  length  he  withdrew  from  them,  and  engaged  himself  elsewhere.  They  still 
asserted  their  claim  to  his  service ;  and  the  judge-ordinary  having  sustained  that 
claim,  granted  warrant  for  his  imprisonment,  until  he  should  find  caution  to  return 
to  the  work  that  he  had  deserted.  He  then  brought  the  question  before  the  Court 
by  suspension  ;  and 
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The  Lord  Ordinary  pronounced  judgment  as  follows  :  "  Finds,  That  if  the  original 
partnera  had  severally  sold  or  transferred  their  shares  to  a  new  set  of  partners,  the 
new  company,  or  set  of  partners,  would  have  been  bound  by  the  indentures,  and 
intitled  to  the  services  thereby  stipulated ;  finds  no  relevant  or  sufficient  ground  to 
distinguish  the  case  in  question  from  the  case  supposed,  all  the  partners  having  in 
this  case  concurred  in  transferring  their  right  of  partnership,  particularly  the  indentures, 
to  a  new  company  or  set  of  partners ;  and  also  £nds  that  they  were  entitled  so  to  do  by 
the  true  intent  and  meaning,  and  ex-[598]~P^^^  words  of  the  indenture  ;  and  there- 

fore finds  the  letters  orderly  proceeded." 
In  a  reclaiming  petition,  Shaw  pleaded  :  A  ddectus  personcB  is  implied,  whenever  a 

free  man  engages  his  service.  No  master  can  assign  over  his  servant  or  his  workmen, 
without  their  consent ;  nor  are  they  required  to  justify  their  refusal  by  ofiering  any 
reason  for  it.  Could  such  an  assignation  be  voluntarily  made,  the  indenture  of  an 
apprentice  might  still  more  be  adjudged  for  the  debts  of  the  master,  might  be  arrested 
by  his  creditors,  and  might  become  the  subject  of  competition  in  a  multiplepoinding ; 

consequences  too  novel  and  alarming  to  liberty  even  to  be  mentioned.  No  apprentice's 
indenture  ever  passed  to  the  master's  heirs  ;  on  the  contrary,  an  action  of  repetition 
of  the  apprentice-fee  arises  on  his  death,  though  indeed  it  may  be  eluded  by  an  offer 
to  fulfil  the  obligations  of  the  master.  Fountai!nhall,  17th  February  1711,  Cutlar 
contra  Littleton,  No.  2,  p.  583. 

Nor  in  the  case  of  an  apprentice  to  a  company  is  there  any  exclusion  of  the  same 
ddeetus.  Were  a  lease  of  lands  granted  to  such  a  company,  admitting  a  change  of 
members,  but  exclusively  of  assignees,  it  would  not  give  vaUdity  to  a  transference  of 
the  lease,  that  the  assignees  were  not  more  different  from  the  original  company,  than 
it  would  have  become  by  the  gradual  change  of  members  ;  or  that  these  individual 
UBignees  might  have  thus  come  to  constitute  the  whole  of  the  company.  It  is  true, 
the  members  of  the  company  were  necessarily  subject  to  change  while  it  subsisted  ; 
but  the  dissolution  of  a  company  is  totally  different  from  the  change  of  members, 
the  apprentice  not  being  bound  to  the  new  company. 

Answered  :  In  general  all  rights  are  assignable,  Stair,  3,  1,  15  ;  but  there  is  an 
exception  in  the  case  of  ddectus  personoB.  In  contracts  for  performance  of  work  or 
service,  these  having  no  connection  with  the  person  of  the  creditor,  are  plainly  nothing 
else  but  obUgations  ad  factum  prcBstandum,  which  are  just  as  assignable  as  any  other 
debt  or  right.  If  a  person  contract  with  a  labourer  to  do  any  work  on  his  estate,  it 
seems  clear,  that  such  a  contract  could  be  effectually  assigned  to  a  purchaser  of  the 
estate.  Ordinary  cases  of  apprenticeship  indeed  imply  a  delectus  personw ;  but  in 
the  present  instance  there  would  have  been  absurdity  in  the  idea,  when  applied  to  a 
company,  the  members  of  which  were,  by  the  constitution,  changing  from  time  to  time  ; 
80  that  after  any  given  period,  though  the  apprentice  was  to  continue  as  much  bound 
as  ever,  it  could  not  be  said  that  any  one  individual,  the  supposed  object  of  his  delectus, 
would  remain.  Nor,  by  the  indentures,  was  he  to  expect  any  particular  manager  of 
the  works  to  instruct  him,  as  that  officer  was  equally  hable  to  be  changed.  The  only 
ideetus  that  the  circumstances  admitted  of,  was  that  of  place  ;  but  this  is  excluded 
in  express  terms. 

The  Court  at  first  adhered  to  the  Lord  Ordinary's  interlocutor ;  but  afterwards  the 
idea  prevailed,  that  indentures  of  apprentices  were,  in  their  nature,  so  far  from  being 
a  subject  of  commerce,  that  the  specialty  of  this  case  could  not  justify  the  trans- 

ference.   And,  by  a  final  judgment, 

[599]  The  Lords  "altered  that  interlocutor,  and  suspended  the  letters  sifnjdidter.^' 
(See  Personal  and  Transmissible.    See  Society.) 

Lord  Ordinary,  Gabdenstgn. — For  Edinburgh  Glasshouse  Company,  Lord  Advocate, 
G.  Ferousson.— Alt.  Dean  of  Faculty,  M.  Koss.— Clerk,  Home. 

Stewart.  Fd.  Die,  v.  3,  p.  32.     Fac.  Col.  No.  100,  p.  183. 
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No.  10.    [617]  Daniel  Cxjnninoham  of  Cayen  v.  Mary  Gainer,  and  Susaxnah 
CuNNiNOHAM,  her  Daughter.    January  17,  1758. 

A  legacy  of  a  right  to  lands  is  effectual  against  the  testator's  heir,  who  takes  benefit 
from  the  testament  in  which  the  legacy  is  given. 

By  minute  of  sale,  dated  13th  June  1741,  Thomas  Forbes  of  Waterton,  obliged 
himself  to  dispone  the  lands  of  Holms  of  Dimdonald  to  Robert  Cunningham,  Eisq. ; 
for  which  Mr.  Cunningham  thereby  became  bound  to  pay  Waterton  £1W)8,  148.  2<L 
Sterling  as  the  price.  It  was  further  declared,  That  the  disposition  to  be  granted, 
and  the  lands  themselves,  should  be  burdened  with  the  said  price  until  payment. 

Mr.  Cunningham  soon  after  raised  a  suspension  and  reduction  of  the  minute  of 
sale  ex  capite  fraudis.  The  reasons  of  reduction  were,  however,  repelled  by  two 
consecutive  interlocutors  of  the  Lords,  the  last  of  which  was  pronounced  30tb  June 
1743 ;  but  a  question  with  respect  to  certain  deductions  from  the  price  was  stiU  in 
dependence  at  Mr.  Cunningham  s  death,  November  1743. 

By  a  deed,  of  date  17th  July  1741,  Robert  Cunningham  disponed  to  Mary  Gainer 
in  liferent,  and  to  her  daughter  Susannah  in  fee,  his  lands  in  Scotland,  there  particu- 

larly described,  without  mentioning  the  Holms  of  Dundonald. 
On  the  27th  October  1743,  Mr.  Cunningham  executed  his  last  will  and  testament, 

by  which  he  conveyed  his  estate  in  the  island  of  St.  Christopher's  (there  said  to  yield 
£2500  Sterling  per  annum)  to  certain  trustees,  for  payment  of  his  debts  and  legacies, 
and  in  further  trust  for  Daniel  Cunningham  his  son,  to  whom  he  also  thereby  be- 

queathed certain  other  plantations,  said  to  yield  £380  of  yearly  rent,  and  his  whole 
other  estates  not  disponed  by  his  will.  Ajnong  other  legacies  given  by  this  wiD, 

there  was  one  in  these  words  :  "  I  give  and  bequeath  unto  my  dear  wife,  Mary  Gainer 
(which  I  have  hitherto  concealed),  all  my  lands,  plate,  houses,  furniture,  linens,  horse, 
mares,  bulls,  cows,  sheep,  and  whatever  I  have  or  shall  have,  in  Scotland,  at  the 
time  of  my  decease,  for  and  during  her  life,  for  her  maintenance,  and  for  the  main- 

tenance and  education  of  my  daughter  Susannah  Cunningham' ;  and  after  the  decease of  my  said  wife,  I  give  and  bequeath  all  my  lands,  plate,  &c.,  and  whatever  I  have  or 
shall  have,  in  Scotland  at  the  time  of  my  decease,  unto  my  daughter  Susannah  Cunning- 

ham, and  the  heirs  of  her  body ;  and  failing  such  heirs,  I  give  my  said  lands  and 

premisses  to  my  son  Daniel  Cunningham,  Esq.,  and  his  sons  for  ever." 
Robert  Cunningham  died  on  the  13th  November  1743,  when  the  price  of  the 

Holms  of  Dundonald  was  not  paid;  Waterton  thereupon  adjudged  these  lands, 

and  Mr.  Cunningham's  other  land-estate  in  Scotland.  Mary  Gainer  then  brought 
[618]  a  suit  in  the  High  Court  of  Chancery  against  the  trustees  named  in  the  will,  and 
Daniel  Cunningham,  for  performance  of  the  trust,  by  relieving  the  Scots  estate  of 

the  debts  out  of  the  produce  of  the  St.  Christopher's  estate. — It  was  objected.  That 
the  testator  was  not  in  sound  judgment  when  the  will  was  made ;  but  after  a  proof 
was  taken,  the  Lord  Chancellor  pronounced  his  decree  in  July  1750,  declaring,  That 
the  will  ought  to  be  established,  and  the  trusts  thereof  performed ;  and,  in  particular, 
ordering,  that  the  estate  in  Scotland  should  be  relieved  of  all  debts  which  did  or  might 

affect  it." In  pursuance  of  this  decree,  the  trustees  paid  the  price  due  to  Waterton,  and  took 
a  disposition  from  him  of  the  Holms  of  Dundonald,  in  favour  of  Daniel  Cunningham, 
his  heirs  and  assignees.  Mary  Gainer  claimed  these  lands  as  legated  to  her,  and  the 
tenant  called  both  parties  in  a  multiplepoinding  for  settling  their  right  to  the  rents. 

Objected  by  Daniel  Cunningham,  That,  by  the  law  of  Scotland,  neither  lands, 
nor  the  right  to  lands,  can  be  conveyed  in  a  testamentary  deed,  by  way  of  legacy. 

Answered  by  Mary  Gainer,  That  admitting  such  to  be  the  general  principle  of 

our  law ;  yet,  as  Mr.  Cunningham's  testament,  by  the  law  of  England,  was  available 
to  convey  the  St.  Christopher's  estate,  for  the  uses  and  purposes  therein  expressed ; 
and  as  Daniel  Cunningham  was,  by  the  said  will,  constituted  residuary  legatee  of  that 
estate,  from  whence  he  reaped  considerable  benefit,  he  was  thereby  barred  from 
challenging,  and  even  bound  to  concur  in  making  effectual  the  bequest,  which,  by 
the  same  will,  was  made  of  the  Scots  estate.  So  it  has  been  decided  m  parallel  cases ; 
2d  December  1674,  Cranston  contra  Browh  (Stair,  v.  2,  p.  287,  voce  Quod  potuity  non 
fecit.) ;  and  19th  July  1745,  Paterson  contra  Spreul  (Rem.  Dec.  v.  2,  p.  114,  voce 
Deathbed). 
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Further  objected  for  Daniel  Canningham. 
Imo,  That  the  lands  of  Hohns  of  Dundonald  do  not  fall  under  the  words  of  the 

legacy  to  Mary  Gainer  and  her  daughter.  They  could  not  be  comprehended  under  the 
description,  my  lands ;  for  the  personal  obligation  contained  in  the  minute  of  sale, 
cannot  be  said  to  have  transferred  the  property  of  these  lands  from  Waterton  to 
Robert  Canningham,  being  only  a  ground  of  action  to  compel  Waterton  to  implement. 
Neither  could  these  lands  be  comprehended  imder  the  general  words,  whatever  I  have 
or  shall  have,  in  Scotland,  at  the  time  of  my  decease  ;  because  these  words  are  sub- 

joined to  the  enumeration  of  bona  rndbUta,  such  as  plate,  furniture,  &c.,  without  any 
mention  of  debts  or  obligations ;  and  it  is  not  the  practice  to  extend  general  words 
subjoined  to  particulars  to  other  articles  of  a  different  species. 

2do,  Neither  was  it  the  testator's  intention,  that  these  lands  should  be  compre- 
hended under  the  legacy :  For  Robert  Cunningham  repudiated,  and  even  challenged, 

by  suspension  and  reduction,  the  minute  of  sale  ;  and  to  his  death  would  have  nothing 
to  do  with  the  lands,  nor  accept  of  a  dis^sition  from  Waterton.  He  was  preparing 
to  try  every  competent  method  for  getting  free  of  that  contract,  notwithstanding 
the  interlocutors  of  this  Court  sustaimng  it,  when  he  hap-[619]-pei^ed  to  die.  Hence 
it  is  plain,  he  could  not  mean  to  convey  these  lands  imder  that  legacy,  when  he  never 
consideied  them  as  a  part  of  his  estate ;  of  which  the  other  deed  he  granted  in  his 

Lady's  favour,  upon  the  17th  July  1741,  five  weeks  after  the  date  of  the  minute, 
is  farther  evidence ;  as  every  other  bit  of  ground  he  had  in  Scotland,  is  thereby  especi- 
aliy  conveyed  to  her,  but  no  mention  made  of  the  Holms  of  Dundonald. 

And,  3tio,  Supposing  this  legacy  could  comprehend  these  lands,  yet  it  could  only 
hsTe  the  effect  of  conveying  the  contract  of  sale,  with  its  inherent  burdens ;  and, 
therefore,  if  Mary  Gainer  claimed  the  benefit  of  that  contract,  she  would  be  liable 

to  pay  the  price,  which  was  owing  at  Robert  Cunningham's  death. 
Answered  for  Mary  Gainer :  Imo,  The  words,  all  my  lands,  comprehend  every 

nght  to  lands  which  Robert  Cunningham  had.  In  a  deed  inter  vivos,  the  conveyance 
of  all  his  lands,  and  whatever  he  had  in  Scotland,  n^iust  have  carried  the  personal 
obligation  on  Waterton  to  dispone  these  lands.  And  it  can  make  no  difference, 
in  the  present  case,  that  the  conveyance  is  in  the  form  of  a  legacy.  The  general  words 
are  so  broad,  that  they  cannot  be  reasonably  circiimscribed  to  the  bona  mobUia. 

2do,  The  testator's  intention  is  sufficiently  plain  from  his  words ;  and  therefore  it 
is  incompetent  to  bring  in  extraneous  circumstances  for  explaining  away  the  express 
words  of  a  deed.  Moreover,  before  this  testament  was  executed,  the  contract  of  sale 
had  been  sustained  in  this  Court  by  two  interlocutors,  unanimously  pronounced ; 
which  could  not  be  altered  here ;  nor  could  Mr.  Cunningham  have  any  good  cause  to 
expect  an  alteration  on  an  appeal.  Besides,  it  must  be  presumed  to  have  been  his 
intention,  that  if  the  contract  could  not  be  set  aside,  the  legatee  should  have  the  right 
of  the  lands.  It  does  not  appear  that  Mr.  Cunningham  intended  to  convey  every 
estate  he  had  in  Scotland  by  the  deed  1741,  which  contained  only  particular  subjects  ; 
but  as  the  Holms  of  Dundonald  was  the  only  subject  in  Scotland  not  thereby  con- 
v^ed,  the  general  legacy  must  have  been  intended  purposely  to  carry  it  also.  And, 
3tio,  Were  this  question  with  Waterton,  he  indeed  would  not  be  obliged  to  dispone 
till  the  price  were  paid ;  but  as  the  testament  appointed  the  whole  of  the  testator's 
<kbt8  to  be  paid  out  of  the  St.  Christopher's  estate,  and  the  price  undoubtedly  was  a 
debt  due  by  him  at  his  death,  it  must  be  paid  out  of  that  estate.  But  this  question 
ia  only  competent  in  the  Court  of  Chancery,  which  has  the  sole  jurisdiction  over  the 

8t  Christopher's  estate. 
"The  Lords  found.  That  the  right  which  the  deceased  Robert  Cunningham 

liad  to  the  lands  of  the  Holms  of  Dundonald,  falls  under  the  legacy  left  to  the  said 

Kaiy  Gainer,  the  testator's  widow,  in  the  testament  made  by  him  in  favour  of  the  said 
Daniel  Cunningham  his  son ;  and  that,  therefore,  the  said  Daniel  Cunningham  cannot 
qnairel  the  said  legacy ;  and  preferred  the  said  Mary  Gainer  to  the  rents  of  the  said 

lands." 

For  Mr.  Cunningham,  A.  Locjkhart,  &c. — ^Alt.  Dav.  Dalrymple,  Geo.  Brown, 
Arch.  Hamilton. 

Sae.  Fol.  Die.  v.  3,  p.  34.    Fac.  Col  No.  88,  p.  155. 



82  APPROBATE  AND  REPROBATE  MOR.  020. 

No.  12.     [620]  The    Viscount   of    Abbuthnot   v.    The    Honourable    John,    &c., 
Arbuthnots,  and  their  Tutor  ad  litem.    July  4,  1792. 

Whether  one  succeeding  to  a  large  personal  estate,  be  obliged  to  fulfil  his  predecessor's 
will,  so  as  to  expose  him  to  forfeiture  of  a  valuable  landed  property  ? 

In  1733,  John,  Viscount  of  Arbuthnot,  executed  a  deed  of  entail,  in  the  form  of  a 

disposition,  respecting  the  lands  of  Arbuthnot.  Failing  the  heirs-male  of  his  own 
body,  his  uncle,  and  nearest  male  relation,  John  Arbuthnot  of  Fordoim,  and  his  heirs- 
male,  were  called  to  the  succession. 

[621]  After  these,  were  called  the  entailer's  other  heirs-male,  and  lastly  his  heirs- 
female  ;  the  eldest  always  succeeding  without  division. 

The  deed  contained  the  usual  prohibitory,  irritant,  and  resolutive  clauses  ;  and,  in 
particular,  it  directed,  under  an  irritancy,  that  the  limitations,  conditions,  and  pro- 

visions, should  be  inserted  in  all  the  subsequent  investitures.  But  it  had  neither  a 
procuratory  of  resignation,  nor  a  precept  of  sasine.  Being  put  into  the  hands  of  a 
friend  of  the  family,  it  remained  with  him  till  1757,  when  the  entailer  died. 

Mr.  Arbuthnot  of  Fordoun,  the  institute  in  the  entail,  having  died  some  years 
before,  the  succession  opened  to  his  eldest  son,  the  late  Viscount  of  Arbuthnot,  who, 
in  1759,  neglecting  the  entail,  made  up  titles,  as  heir  to  his  cousin,  under  the  standing 
investitures,  which  were  subject  to  no  limitation.  Before  his  succession  to  the  estate 
and  honours  of  Arbuthnot,  he  had  become  bound,  by  his  marriage-contract,  to  settle 
his  paternal  estate  of  Fordoim  upon  the  heirs-male  of  the  marriage. 

In  1777  the  late  Viscount  executed  a  new  entail  of  all  his  lands,  including  those 
of  Arbuthnot  and  Fordoim.  The  prohibitory,  irritant,  and  resolutive  clauses  were 
the  same  with  those  in  the  deed  1733  ;  and  the  order  of  succession  differed  only  in 

this,  that  upon  the  failure  of  heirs-male,  his  Lordship  called  ''  his  own  nearest  heirs 
and  assignees  whatsoever  "  ;  so  that  the  eldest  heirs-female,  instead  of  having,  in 
their  order,  a  tailzied  succession,  had  nothing  but  a  spes  successionis  along  with  the 
other  heirs  portioners.  The  heirs  of  entail  were  also  specially  required,  under  an 
irritancy,  to  hold  the  estates  under  this  entail,  and  no  other  title. 

The  entail  1777  was  duly  recorded.  In  1789  the  late  Viscount  died ;  and  his 
eldest  son,  the  present  Viscount,  having  expede  a  general  service  imder  the  entail 
1733,  brought  an  action  for  setting  aside  the  subsequent  one. 

So  far  as  it  related  to  the  lands  of  Arbuthnot,  the  action  was  f oimded  on  the  prior 
entail ;  which,  though  merely  personal,  and  unaccompanied  with  procuratory  and 
precept,  was  binding  on  the  late  Viscount,  as  representing  the  entailer.  With  regard 
to  the  lands  of  Fordoun,  it  was  contended,  that  the  late  Viscount,  by  his  marriage- 
contract,  was  barred  from  laying  his  eldest  son,  and  the  heir  of  the  marriage,  under 
any  limitations. 

The  defenders,  who  were  the  present  Viscount's  children,  insisted  that  the  entail 
of  1 733  was  cut  off  by  the  negative  prescription.  That,  however,  was  evidently  founded 

on  a  mistake,  as  the  prescription  could  not  run  till  the  entailer's  death  in  1757.  They 
farther  contended,  that,  notwithstanding  the  marriage-contract,  their  grandfather 
was  at  liberty  to  lay  his  eldest  son,  and  the  other  heirs  of  the  marriage,  under  any 
reasonable  limitations  ;  and  that  the  entail  which  he  had  executed,  and  which  was 
merely  intended  to  perpetuate  the  representation  of  his  family,  was  of  that  sort. 

Besides,  and  what  seemed  to  supersede  all  farther  argument,  it  was  stated,  that 

the  pursuer  had  taken  up  his  father's  moveable  succession  to  the  amount  of  £30,000 ; 
so  that  he  was  barred  from  challenging  the  deeds  in  question. 

[622]  The  Lords  "  Repelled  the  objection  to  the  deed  1733  ;  but  found,  that  the 
pursuer,  as  representing  his  father,  is  barred  from  challenging  the  deed  of  entail 

executed  by  him." In  a  reclaiming  petition,  the  pursuer 
Pleaded  :  Where  a  person  executes  a  settlement,  which  cannot  be  immediately 

effectual,  from  his  want  of  powers,  the  grantee,  if  not  liable  to  the  same  inability,  is 

in  general  bound  to  fulfil  the  testator's  purpose,  upon  his  availing  himself  of  those  parts of  the  settlement  which  are  favourable  to  him.  But  where  the  settlement  is  not  merely 
impracticable  from  a  defect  of  power  in  the  testator,  but  the  heir  is  required  to  do  an 
illegal  act,  or  one  which  would  expose  him  to  a  forfeiture,  this,  like  a  condition  which 
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is  naturally  or  morally  impossible,  ought  to  be  disregarded,  and  the  heir  permitted  to 
take  under  the  will,  without  any  obligation  to  perform  what  has  been  required  from 
him.  The  present  case  is  to  be  viewed  nearly  in  the  same  light,  as  if  the  testator,  along 
with  his  own  lands,  had  entailed  those  which  belonged  to  a  third  party,  where  the  heir 

of  entail,  though  obliged  to  fulfil  the  testator's  injunctions  as  to  the  former,  might 
warrantably  omit  taking  any  steps  as  to  the  latter  ;  Erskine,  3,  3,  85. 

Answered  :  If  the  pursuer  had  made  up  his  titles  under  the  entail  executed  by 
his  father,  a  very  few  years  would  have  invalidated  the  former  one  ;  and  therefore, 
if  he  is  under  any  embarrassment,  it  is  one  imputable  to  himself  only.  But  the  sub- 

sistence of  that  deed,  though  it  may  endanger  the  pursuer's  right,  does  not  preclude 
the  other,  which  is  effectual,  till  it  is  brought  under  challenge,  and  may,  by  the  force 
of  prescription,  be  rendered  unchangeable.  Besides,  the  pursuer  must  be  barred 
from  challenging  the  latter  deed,  so  far  as  it  lays  him  personally  under  farther  limita- 

tions, the  idea  of  setting  aside  a  deed  in  totOf  because  in  one  respect  it  cannot  be  effectual, 
being  inadmissible  ;  and,  at  any  rate,  if  the  pursuer  were  to  be  indulged  in  voiding 
the  entail  1777,  so  far  as  it  is  inconsistent  with  the  former  one,  he  ought  to  be  compelled, 
bj  employing  the  moveable  funds  which  belonged  to  the  late  Viscount,  in  the  purchase 
of  lands,  subject  to  the  same  restraints  which  are  prescribed  in  the  deed  executed  by 

him,  to  fulfil,  so  far  as  it  is  possible,  his  father's  intentions. 
After  advising  the  reclaiming  petition,  with  answers, 

The  Lords  '*  Sustained  the  reasons  of  reduction  of  the  disposition  and  deed  of 
tailzie  executed  by  the  deceased  John,  late  Viscount  of  Arbuthnot,  quoad  the  estate 

of  Arbuthnot ;  but  assoilzied  as  to  the  estate  of  Fordoun  and  others."     (See  Tailzie.) 

Oidinaiy,  Lobd  Eskobove. — Act.  Dean  of  Faculty,  Dickson. — Alt.  Wight. — Clerk, 
Gordon. 

Craigie.  Fac.  Col.  No.  220,  p.  462. 

No.  9.    [626]  Walter  Grosat,  Charger  v,  Henry  Cunningham,  &c.,  Suspenders. 
January  24,  1739. 

Arbiters  cannot  decern  for  a  penalty,  other  or  greater,  than  is  contained  in  the  sub- 
mission.    The  penalty  will  be  restricted  quoad  excessum. 

These  parties  entered  into  a  submission,  wherein  they  bound  themselves  to 
ohtemper  the  decreet,  imder  the  penalty  of  £20  Sterling  ;  and,  by  the  decreet-arbitral 
following  thereon,  the  suspenders  were  decerned  to  pay  £200  Sterling,  by  equal  portions, 

at  Lammas  and  Martinmas  then  next,  with  £20  Sterling  of  penalty  for  each  term's 
&ilzie ;  and  likewise  it  decerned  for  a  penalty  of  £20  Sterling,  to  be  paid  by  the  party 
failing  to  observe,  to  the  party  performing,  or  willing  to  perform. 

It  was  objected,  in  a  suspension  of  the  decreet-arbitral,  That  the  arbiters  had 
acted  ultra  vires,  in  decerning  for  £20  Sterling  of  penalty  for  each  term's  failzie. 

Answered  :  Wherever  a  liquid  sum  is  found  due,  or  decerned  for  by  arbiters,  they 
can  either  make  it  payable  by  the  decreet-arbital  at  a  certain  term,  or  they  can  decern 
the  party  debtor  to  grant  bond  for  it,  payable  at  a  certain  term  ;  and,  in  this  last 
case,  they  would  decern  the  bond  to  be  extended  in  common  form,  that  i^,  with  interest 
from  the  date,  or  term  of  payment,  and  a  fifth  part  of  the  principal,  as  penalty  :  And 
the  case  is  the  same  where  they  decern  a  sum  to  be  paid  by  their  decreet-arbitral ; 
the  decreet-arbitral  is,  in  that  case,  the  bond,  and  the  fifth  part  for  penalty  is,  of  course, 
a  part  of  the  bond.  There  is  no  absurdity  at  all  in  supposing  two  different  penalties 
to  be  due,  one  by  the  bond,  and  one  by  the  obligation  to  submit ;  and  both  are  incurred 
in  ease  of  disobedience,  the  penalty  in  this  submission  by  disobedience,  and  the  other 
by  failure  of  payment. 

The  Lords  restricted  the  penalty  in  the  decreet-arbitral,  to  the  penalty  in  the 
submission.*  C.  Home,  No.  117,  p.  188. 

*  This  case  in  Fol.  Die.  v.  1,  p.  49,  is  named  Boquhan  v.  Grossart,  and  dated 
24th  February  1739. 
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No.  11.      [627]  Earl  of  Selkirk  v.  Robebt  Nasmith.    January  17, 1778. 

A  reference  of  the  price,  in  a  contract  of  sale,  to  arbiters,  found  to  be  binding  on  the 
heirs  of  the  referrer. 

Robert  Nasmith,  proprietor  of  the  lands  of  Glenlee,  agreed  to  dispose  of  these  lands 
to  the  Earl  of  SeUdrk. 

The  terms  of  the  bargain  were  evinced  by  the  missives  of  both  parties.  It  was 
established,  That  they  had  agreed  to  refer  the  price  to  two  arbiters,  one  to  be  chosen 
by  each  :  That  payments  had  been  made  by  Lord  Selkirk,  to  account  of  the  price  : 
That  afterwards,  the  arbiters  had  been  named  and  accepted.  But,  before  the  arbiters 
had  fixed  on  the  price,  Nasmith  died. 

Lord  Selkirk  brought  a  declarator  against  Robert  Nasmith,  heir  apparent  of 
the  defunct,  for  having  it  found  that  this  was  a  concluded  bargain.  Robert  Nasmith 
renounced  to  be  heir.  But  James  Nasmith  having  adjudged  the  lands,  as  creditor 
to  the  defimct,  appeared  as  a  party  in  the  declarator  ;  and  insisted  that  there  was  no 
concluded  sale  of  the  subject  to  Lord  Selkirk  ;  and,  therefore,  that  it  was  carried  by 
his  decreet  of  adjudication.  In  the  course  of  the  process,  a  price  for  the  subject  was 
fixed  on  by  the  arbiters,  in  consequence  of  a  remit  from  the  Court.    On  the  merits. 

Pleaded  for  the  adjudger :  It  is  essential  to  the  contract  of  sale,  that  the  price 
be  fixed ;  without  which,  the  contract,  though  parties  are  agreed  in  other  respects, 
is  not  concluded ;  §  1,  Inst,  de  Emp.  Vend, ;  Bankton,  v.  1,  p.  408,  §  3.  In  the  bargain 
betwixt  Lord  Selkirk  and  Nasmith,  for  the  sale  of  these  lands,  the  price  was  not  fixed 
by  the  parties  :  It  was  only  referred  to  arbiters.  Nasmith  having  died  before  the 
arbiters  had  fixed  the  price,  the  arbiters  had  no  power  to  name  any  price  thereafter, 
as  submissions  fall  by  the  death  of  any  of  the  referrers,  unless  heirs  are  specially 
mentioned  ;  1.  27,  §  1,  and  1.  49,  ̂ 2,  de  Rec.  Arb. ;  Bankton,  v.  1,  p.  455  ;  Erskine, 
p.  697.    There  was,  therefore,  no  concluded  sale. 

Answered :  While  the  price  is  only  matter  of  communing  betwixt  the  parties, 
the  contract  of  sale  is  not  concluded.  But,  when  the  parties  are  fixed  by  mutual 
agreement,  it  makes  no  difierence  whether  they  agree  to  specify  a  particular  sum 
as  the  price,  or  name  certain  persons  to  specify  the  sum.  After  fixing  on  such  persons, 
the  parties  can  no  more  go  back  on  the  price,  than  if  they  had  fixed  on  the  price  itself. 
Accordingly,  in  law,  that  price  is  said  to  be  certain  which  is  referred  to  certain  persons  ; 
§  1,  Inst,  de  Etnp,  Vend,  I,  fdt,  c,  de  Contrah,  emp, 

[628]  I*  is  of  lio  consequence,  therefore,  that  the  price  was  not  named,  in  this  case, 
by  the  arbiters,  till  after  the  death  of  one  of  the  parties.  The  contract  of  sale  was 
concluded  by  the  nomination  of  these  arbiters. 

The  authorities  brought  to  shew,  that  submissions,  are  not  binding  on  the  heirs 
of  the  submitters,  apply  only  to  submissions,  as  separate  deeds,  imconnected  with 
any  other  contract  or  transaction  impljdng  an  obligation  on  heirs.  But  a  reference, 
such  as  the  present,  is  part  of  the  contract  of  sale,  and  must  go  along  with  it.  From 
the  moment  that  contract  is  concluded,  it  is  binding  on  the  heirs  of  the  contractors  ; 
and  the  parties  having  in  view  a  transaction  that  is  to  afiect  their  heirs,  cannot  be 
supposed  to  intend  that  these  heirs  should  not  be  equally  obliged  to  submit  to  this 
reference  of  the  price,  as  to  every  other  part  of  the  contract. 

The  Court  were  of  opinion.  That  the  reference  was  binding  on  the  heir,  and  that  he 
was  obliged  to  admit  the  price  fixed  on  by  the  arbiters  after  the  death  of  the  referrer  ; 

therefore,  found  "  That  there  was  sufl&cient  evidence  of  a  completed  bargain."  (See Sale.) 

Act.  Crosbie. — ^Alt.  Cbaiq. 

Fd.  Die.  V.  3,  p.  36.    Fac.  Col,  No.  4,  p.  9. 
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No.  17.    [634]  Keb  of  Cavers,  and  Scot  of  Golden-berrie,  Supplicants.    January  6, 
1670. 

The  Lords  will  give  warrant  to  arbiters,  authorising  them  to  summon  witnesses. 

Eer  of  Cavers,  and  Scot  of  Grolden-berrie,  being  arbitrators  nominate  by  a  sub- 
mission, did,  by  bill,  crave  warrant  from  the  Lords  to  authorise  them,  to  summon 

witnesses  to  compear,  and  depone  before  them  in  the  cause  in  which  they  were  arbiters. 
Which  the  Lords  granted.  Fol.  Die.  v.  1,  p.  50.    Stair,  v.  1,  p.  658. 

No- 18.       William  Stevenson  v.  Young  of  Winterfield.    June  26, 1696. 

A  cause  being  in  dependence  before  arbiters,  the  Lords  granted  diligence  by  horning, 
at  the  instance  of  one  of  the  submitters,  against  third  parties,  to  exhibit  writs 

William  Stevenson,  late  bailie  of  Edinburgh,  gives  in  a  jpetition,  representing 
he  had  a  process  depending  against  Young  of  Winterfield,  which  both  parties  had 
sabmitted;  and  for  clearing  the  arbiters  there  were  some  papers  in  third  parties 
hands,  which  were  necessary  for  instructing  his  claim,  and  tne  passive  titles ;  and 
therefore  craved  the  Lords  would  grant  a  diligence  by  homing,  to  cause  them  exhibit 
those  papers.— The  Lords,  considering  that  all  methods  shoidd  be  used  for  facilitat- 

ing the  extinguishing  and  stopping  of  pleas,  they  granted  the  desire  of  the  bill ;  especi- 
ally seeing  it  is  observed  by  Stair,  that  the  Lords,  on  the  6th  of  January  1670,  between 

Kei  of  &vers  and  Golden-berrie  (No.  17),  granted  letters  to  charge  witnesses  to 
compear,  and  depone  before  arbiters ;  and  this  seems  to  be  a  case  equally  favourable. 

Fol.  Die.  V.  1,  p.  50.    Fountainhatt,  v.  1,  p.  723. 

No.  19.       GrOBDON  of  Troquin  and  Neilson  of  Corsack,  Petitioners.    July  16, 1741. 

Diligence  to  cite  witnesses  to  appear  before  arbiters,  limited  to  the  shire. 

The  Lords  never  grant  diligence  to  cite  witnesses  from  a  different  shire,  to  appear 
before  arbiters,  but  only  to  cite  such  to  appear  before  them  as  live  in  the  same  shire  ; 
and  as  to  such  as  live  in  any  other  shire  to  appear  before  any  com-[635]-niissioner 
to  be  named  by  the  arbiters,  and  that  within  tne  shire  in  which  the  witnesses  live ; 
and  in  these  terms  granted  diligence  in  this  case. 

Fol,  Die.  V.  3,  p.  36.    KUkerran  (Arbitbation),  No.  p.  34. 

No.  56.    [655]  GoBDON  of  Ardmelly  v.  Abebnethy  of  Mayen.    November  30, 1716. 

A  decree-arbitral  pronounced  by  an  oversman,  found  null,  in  respect  it  did  not  bear 
that  the  arbiters  had  varied,  without  which  the  oversman  could  not  interpose. 

Gordon  of  Ardmelly  pursues  a  reduction  of  a  decreet-arbitral,  pronounced  upon 
a  submission  betwixt  him  and  Abemethy  of  Mayen,  concerning  contra  verted  marches  ; 
on  this  reason.  That  the  submission  was  pronounced  by  the  oversman  alone,  without 
the  concourse  of  any  of  the  arbiters. 

It  was  answered :  The  submission,  according  to  common  stile,  did  bear,  that,  in 
case  of  variance,  the  arbiters  should  chuse  an  oversman,  whose  decision  alone  is 
sufficient :  And  in  this  case  there  was  a  prorogation  of  the  submission,  to  this  efiect. 
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that  the  parties  and  arbiter  having  met  and  examined  witnesses,  found  it  necessary  to 
make  choice  of  an  oversman,  whom  they  did  thereby  name ;  therefore  the  saids 
parties  and  arbiters  did  also  thereby  prorogate  the  submission  to  a  further  diet,  betwixt 
and  which  time,  the  saids  parties,  arbiters  and  oversman  were  to  meet  at  the  same 
place,  and  fully  to  decide  and  determine  all  contraversies  submitted. 

By  that  prorogation,  it  was  evident,  that  the  arbiters  had  varied,  whereby  there 
was  place  for  the  decision  of  the  oversman,  whose  sole  determination  was  sufficient^ 
in  case  of  variance,  and  was  also  a  full  probation  that  the  arbiters  had  not  agreed. 

It  was  replied :  Imo,  The  prorogation  does  not  prove  such  a  difierence  amongst 
the  arbiters  as  could  entitle  the  oversman  to  decide  ;  because  it  bears,  that  the  parties, 
arbiters  and  oversman,  were  to  meet  again,  whereby  the  oversman  could  not  inter- 

pose, unless  there  had  ̂ een  a  variance  posterior  to  the  prorogation.  2do,  Neither 
IS  the  assertion  of  the  oversman  a  sufficient  document  that  the  arbiters  had  varied ; 
but  that  ought  to  have  been  instructed  by  the  concurrence  of  the  arbiters  for  one 
of  the  parties,  in  pronouncing  and  signing  the  decreet-arbitral.  3tio,  In  this  case 
the  decreet-arbitral  does  not  so  much  as  bear,  that  the  arbiters  had  met  and  varied. 

It  was  duplied :  Decreets-arbitral  being  firmly  established  by  law  as  unquarrel- 
able,  except  upon  bribery  or  falsehood ;  they  are  not  easily  to  be  overturned  upon 
formalities,  which  cannot  be  expected  where  arbiters  are  not  lawyers,  as  it  generally 
happenis ;  and  there  is  no  need  of  the  concurring  of  the  arbiter  for  one  party,  seeing 
the  trust  is  lodged  in  the  oversman ;  and  it  is  easily  presumed,  that  the  arbiters  for 
the  party  who  acquiesces  in  the  decreet  would  concur,  if  that  [656]  were  necessary ; 
and  the  omission  of  mentioning  in  the  decreet,  that  the  arbiters  had  varied,  is  no 
material  circumstance  ;  but  in  fortification  thereof,  it  is  ofiered  to  be  proven,  by  tiie 

arbiters*  oaths,  that  they  did  differ. 
It  was  triplied :  A  decreet-arbitral  being  formal  in  itself,  is  a  firm  security,  and 

therefore  the  more  necessary  that  it  be  duly  pronounced  and  extended  ;  and  it  is  too 
great  a  trust  to  lodge  in  the  oversman,  that  his  assertion  alone  should  prove ;  and  it 
is  yet  more,  to  presume  a  variance,  when  the  decreet  does  not  so  much  as  affirm  it ;  and 
if  the  decreet  be  not  good  and  valid  of  itself  ab  initio,  it  cannot  ex  post  facto  be  supplied. 

"  The  Lords  found  the  decreet-arbitral,  not  bearing  the  arbiters  to  have  varied, 
null ;  and  that  the  nullity  could  not  be  supplied  by  an  after  probation." 

Fol  Die.  V.  1,  p.  51.    Dalrymple,  No.  141,  p.  225. 

No.  59.  [659]  Andrew  Gardner  v.  Egbert  Ewing.    January  19,  1773. 

Found  that  the  res  gesta,  in  a  submission,  proved,  by  implication,  that  the  arbiters  had 
differed  in  opinion,  which  had  occasioned  them  to  chuse  an  oversman,  so  that 
there  was  no  necessity  for  a  special  minute  to  that  effect. 

Ewing  being  charged  with  horning  at  the  instance  of  Gardner,  for  payment  of 
certain  sums  awarded  by  a  decreet-arbitral,  pronounced  by  an  oversman,  in  con- 

sequence of  a  submission  the  parties  had  entered  into,  referring  the  matter  in  dispute, 
which  was  relative  to  their  marches,  to  William  Millar  and  Patrick  Dun  as  arbiters, 
with  power  to  chuse  an  oversman ;  he  suspended,  upon  alleged  informalities  and 
irregularities  in  the  decreet  and  previous  procedure,  which,  he  contended,  did  render 
the  decreet-arbitral  void  and  null ;  and,  particularly,  Imo,  That  there  was  even  no 
deed  of  acceptance,  by  the  arbiters,  of  the  submission  ;  nor,  2do,  Any  minute  of  their 
having  differed  in  opinion ;  and,  3tio,  That  even  the  decreet-arbitral  itself  did  not 
bear  that  they  had  differed,  and,  on  that  account,  had  proceeded  to  name  an  oversman  ; 
which  last  objection  had  been  found  fatal  to  a  decreet-arbitral ;  November  30,  1716, 
Gordon  v,  Abernethy,  No.  56,  p.  655. 

The  Lord  Ordinary  at  first  pronounced  an  interlocutor  in  general,  repelling  the 

reasons  of  suspension.  And,  by  a  subsequent  interlocutor,  adhered  thereto,  "  in 
respect,  that  the  decreet-arbitral  charged  on  does  bear,  that  the  arbiters  could  not 
agree  in  the  decision  to  be  pronounced,  and  had  chosen  an  oversman." 

Ewing  reclaimed  upon  his  former  grounds,  referring  to  the  authorities  of  Erskine, 



HOBw  eeo.  ARBITRATION  87 

b.  4,  tit.  3,  §  29  ;  and  of  Bankton,  tit.  Arbitration  ;  and  the  foresaid  decision  in  the 
case  of  Gordon  v,  Abemethy ;  That  there  the  objection  to  the  decreet-arbitral 
was,  that  it  did  not  appear  from  the  decreet  itself,  that  the  arbiters  had  differed  before 
chnsing  an  oversman ;  to  which  it  was  answered  (as  in  the  present  case),  that  the 
decision  of  the  oversman  did  of  itself  afEord  complete  evidence  that  the  arbiters  had 
difiered  :  And,  although  this  fact  was  farther  offered  to  be  instantly  instructed  by 
the  oaths  of  the  arbiters,  yet  the  court  were  of  opinion,  that  the  assertion  of  the  overs- 
man  was  not  a  sufficient  document  that  the  arbiters  had  varied  ;  and  they  therefore 

''  found  the  decreet-arbitral,  not  bearing  the  arbiters  to  have  varied,  null,  and  that 
the  nullity  could  not  be  supphed  by  an  after  probation." 

Answered,  The  submission  to  Millar  and  Dun,  with  power  to  chuse  an  oversman, 
was  signed  by  the  parties  on  the  8th  November  1771.  On  the  6th  December,  the 
arbiters,  one  of  whom,  Dun,  had  been  brought  from  Paisley,  met  upon  the  ground  ; 
and,  as  they  did  not  agree  in  opinion,  it  was  necessary  to  chuse  an  oversman.  This 
was  a  matter  of  some  difficulty  ;  but,  having  at  length  agreed  on  [660]  James  Gardner 

of  Duncrean,  they  named  him,  by  a  minute  of  the  following  tenor  :  "  Blairquhomrie, 
the  6th  December  1771.  James  Gardner  of  Duncrean, — and  also  that  WiUiam  Millar 
and  Patrick  Dun,  both  arbiters,  have  elected  and  chosen  the  above  man  to  be  oversman 
m  submission  by  Robert  Ewing  and  Andrew  Gardner  to  them  as  arbiters,  as  witness 

our  hands.     (Signed)  Patrick  Dun.     William  Millar." 
This  minute  is  perhaps  not  so  distinct  as  it  might  have  been,  as  it  was  wrote  in 

the  country,  without  the  assistance  of  a  man  of  business  ;  but  the  Court  cannot  have 

any  doubt  of  the  meaning  of  it.  The  next  step  was  the  oversman's  signing  a  minute 
accepting  of  the  submission.  This  bears  date  the  10th  December ;  and  a  third 
minute  appears,  of  date  the  31st  of  that  month,  signed  by  both  the  oversman  and 

William  Millar,  one  of  the  arbiters,  appointing  Alexander  M*Culloch  to  be  clerk. 
Then  follows  the  decreet-arbitral,  dated  the  said  31st  of  December  1771,  which 

begins  in  this  manner :  "I  James  Gardner  of  Duncrean,  oversman  appointed  by 
William  Millar  of  Culdervan,  and  Patrick  Dun  gardener  in  Paisley,  arbiters  mutually 
chosen  by  the  parties  designed  in  the  foregoing  submission,  in  virtue  of  the  powers 
vested  in  them  by  the  said  submission,  and  conform  to  a  minute  subscribed  by  the 
said  arbiters,  of  date  the  6th  December  current,  on  a  paper  apart,  naming  me  to  be 
their  oversman,  in  regard  they  could  not  precisely  agree  as  to  the  decision  to  be  pro- 

nounced with  respect  to  the  matters  thereby  submitted,  to  which  mutual  reference  is 
hereby  had,  and  I  have  taken  upon  me  the  determination  of  the  matters  submitted  to 
the  said  arbiters,  and  to  me  as  their  oversman,  in  virtue  of  the  said  submission  ;  and 
having,  in  conjunction  and  concert  with  the  said  William  Miller,  one  of  the  said 

arbiters,  made  choice  of  and  appointed  Alexander  M*Culloch,  writer  in  Buchanan,  to 
be  my  clerk,  conform  to  another  minute  subscribed  by  the  said  William  Miller  and  me, 
of  this  date,  and  as  relative  thereto,  and  I  have  heard  and  carefully  considered  the 
claims  of  parties  anent  the  matters  in  dispute,  and  having  God  and  a  good  conscience 

before  my  eyes,  do  hereby  give  forth,"  &c. 
Here  it  is  expressly  set  forth  in  the  decreet-arbitral  itself,  that  the  arbiters  had 

met,  and  had  not  agreed,  and,  therefore,  that  the  oversman  had  been  named  by  them, 
and  had  accepted,  &c.  The  case,  therefore,  differs  from  that  of  Gordon  contra 

Abemethy.  The  judgment,  in  that  case,  went  expressly  upon  this  ground,  "  that  the 
decreet-arbitral  did  not  bear  the  arbiters  to  have  varied."  Here  the  decreet-arbitral 
beaiB  them  to  have  varied,  and  therefore  the  contrary  judgment  falls  to  be  pronounced. 

Besides,  upon  looking  into  the  decision,  as  collected  by  President  Dalrymple,  it 
appears  to  have  been  admitted  on  both  sides,  that  the  concurrence  of  the  arbiter  for 
one  of  the  parties  would  have  been  sufficient  evidence  of  a  difference  of  opinion,  and 
would  have  supported  the  decreet-arbitral.  And,  in  a  case  noticed  by  Bankton,  b.  1, 
tit.  23,  §  9,  June  1724,  Rigg,*  "  the  recital  of  the  decree  pronoun-[661]-ced  by  the 
oversman,  with  concourse  of  one  of  the  two  arbiters,  bearing,  that  the  arbiters 

disagreed,  was  found  a  presumptive  proof  of  it." 
Now,  here  we  have  one  of  the  arbiters  concurring  with  the  oversman,  and  even 

joining  with  him  in  the  choice  of  a  clerk  ;  and  we  have  the  other  arbiter  concurring 
in  the  nomination  of  this  oversman,  and  signing  a  minute  to  that  purpose  ;  which,  in 
common  sense,  can  import  nothing  else  than  that  they  differed  in  opinion,  and  therefore 

*  Examine  General  List  of  Names. 
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devolved  their  powers  on  the  oversman,  who  accordingly  pronounced  his  decision 
upon  the  express  recital  of  a  difference  in  opinion ;  for  so  the  decreet-arbitral  bears ; 
nor  can  the  charger  enter  into  the  criticism,  that  the  words,  "  not  precisely  agreeing," 
mean,  "  that  they  did  not  differ." 

The  minutes,  and  whole  procedure,  though  briefly  expressed,  do  clearly  show,  in 
the  first  place,  That  the  two  arbiters  met,  and,  not  a^eeing  in  opinion,  chose  an 
oversman.  2dly,  That  this  oversman  accepted,  and  signed  his  acceptance.  And, 
3dly,  That  the  oversman,  along  with  one  of  the  arbiters,  appointed  a  clerk  to  the 
submission.  And,  lastly.  That  he  pronounced  a  distinct  and  full  decreet-arbitral 
on  the  several  matters  in  dispute ;  which  decreet-arbitral  was  favourable  to  the 
suspender,  so  far  from  containing  the  least  matter  of  complaint  at  his  instance. 

The  proceedings,  in  short,  are  sufficiently  complete  of  themselves,  and  re<juire 
no  extrinsic  evidence  to  support  them.  And,  as  to  the  observation,  that  the  arbiters 
do  not  appear  to  have  accepted.  How  can  this  possibly  be  maintained,  when  they 
acted  under  the  submission,  and  even  went  the  length  of  appointing  an  oversman  ? 
An  acceptance  of  a  submission  does  not  require  to  be  minuted  in  any  precise  form  of 
words.     It  is  enough  if  the  proceedings  show  that  the  arbiters  did  accept  and  act. 

Observed  on  the  Bench,  The  decision  quoted  from  Dalrymple  is  not  a  good  one. 
Here,  res  ipsa  loquitur,  that  the  arbiters  differed,  from  their  naming  an  oversman. — 
Nor  ought  the  circumstance  of  the  minute  naming  the  oversman,  not  being  properly 
tested,  create  a  difficulty,  where  a  formal  decreet-arbitral  followed  in  consequence 
thereof.  Decreets-arbitral  ought  not  to  be  got  the  better  of  upon  critical  forms, 
where  they  are  substantially  right ;  and  there  is  full  evidence  here  that  the  present 
was  a  very  moderate  one. 

The  Lords  adhered  ;  and,  farther,  decerned  for  the  expence  of  the  answers. 

Act.  Ilay  Campbell. — Alt.  Walter  Campbell. — Clerk,  Tait. 

Fol.  Die,  V.  3,  p.  36.     Wallace,  No.  45,  p.  119. 

No.  68.      [665]  Andrew  Williamson  v.  Isabel,  &c.,  Frasees.    December  12,  1739. 

A  minor  being  capable,  with  consent  of  his  curators,  to  enter  into  a  submission,  even 
he  may  not  plead  that  facts  were  held  to  be  true  by  the  arbiters,  although  not  so. 

Some  merchants  in  St.  Andrews  having  freighted  a  ship  to  France,  a  submission 
was  entered  into,  several  years  thereafter,  by  the  Frasers,  as  having  right  to  the  freight, 
on  the  one  part,  and  by  the  surviving  partners,  and  by  Ajidrew  Turpie,  as  representing 
Andrew  Smith  deceased,  and  by  Andrew  Williamson  a  minor,  with  consent  of  his 

curators,  as  representing  James  Williamson's  elder  and  younger  deceased,  likewise 
partners,  on  the  other  hand.  Upon  this  submission  a  decreet-arbitral  followed,  in 
which  Andrew  Williamson  is  decerned,  not  only  for  the  shares  of  the  two  Williamsons, 
whom  he  really  represented,  but  likewise  he  was  found  liable,  conjunctly  with  one 
William  Duncan,  as  representing  the  said  Andrew  Smith  for  his  share,  notwithstanding 
that  Andrew  Turpie  above-mentioned  was  a  party-submitter,  as  representing  the 
said  Andrew  Smith. 

Of  this  decreet-arbitral  Andrew  Williamson  brought  a  reduction,  on  the  head 
of  minority  and  lesion,  upon  the  following  grounds  :  Imo,  That  it  was  competent 
to  him,  being  a  minor  at  the  time  of  the  compromission,  to  reduce  the  same,  if  it 
appeared,  that,  in  consequence  thereof,  he  was  leased,  as  is  plain  from  many  authori- 

ties of  the  common  law,  and  which,  it  is  believed,  is  not  taken  away  by  the  general 
words  of  the  statute  1695.  2dly,  By  the  tenor  of  the  submission,  the  several  partners, 
and  the  representatives  of  such  as  were  dead,  submit,  as  we  or  our  predecessors  being 
concerned,  and  partners  in  a  voyage  of  the  ship  called  the  James  of  St.  Andrews, 
whereby  it  appeared,  no  power  was  given  to  the  arbiters  to  tie  any  of  the  submitters, 
unless  that  either  he  was  concerned  in  the  voyage  himself,  or  as  representative  of  a 
person  so  concerned.  But  it  was  impossible  that  Andrew  Williamson  could  be  tied 
by  these  words,  to  leave  it  to  the  discretion  of  the  arbiters  to  make  him  represent 
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whom  they  pleased ;  for  it  cannot  be  maintained  they  could  decern  against  him 
for  the  whole  freight,  because  he  represented  all  the  partners,  which  they  might 
have  done  by  the  same  parity  of  reason,  that  they  make  him  represent  one  of  the 
partners,  whose  true  representative  is  a  party  submitter,  and  designs  himself  the 
representative  of  Andrew  Smith,  for  whose  share  the  pursuer  is  decerned.  And, 
indeed,  if  he  were  to  be  tied  down  by  a  decreet-arbitral  of  this  nature,  on  a  submission 
in  the  terms  above-mentioned,  there  can  be  no  greater  instance  of  levity  and  rashness, 
than  going  into  it  is  ;  so  that,  whatever  may  be  the  rule  in  the  general  case,  yet  a 
minor,  who  enters  into  a  submission,  whereby  he  may  be  made  liable  for  debts  which 
otherwise  he  could  never  be  made  liable  for,  ought  to  be  relieved.  And  therefore,  the 
words,  as  we  or  our  predecessors,  must  either  be  imderstood  to  signify  the  persons 
who  really  were  their  predecessors,  and  so  the  sentence  is  ultra  vires  ;  or  if  it  be  con- 

tended, That  these  words  must  be  taken  in  a  larger  sense,  and  that  thereby  the  arbiters 
had  power  to  determine  who  were  their  predecessors,  such  submission  was  so  extrava- 

gant that  there  can  be  no  difficulty  to  impute  the  going  into  it  to  the  rashness  of 
[666]  A  minor.  3tio,  The  arbiters  having  expressed  a  matter  of  fact,  as  the  ratio  deci- 

dendi against  him,  that  being  false,  their  decreet  fell  to  be  reduced. 
Answered,  There  could  be  no  doubt  but  a  minor,  with  consent  of  his  curators, 

may  effectually  enter  into  a  submission  concerning  any  controversy,  the  same  being 
a  rational  deed,  in  order  to  shun  the  expence  of  law-processes,  otherwise  minors  would 
be  in  a  worse  case  than  majors,  as  being  under  an  absolute  necessity  of  spending 
their  substance  in  law-suits,  in  place  of  having  matters  amicably  determined  by 
arbiters ;  and,  therefore,  there  can  be  no  lesion  in  entering  into  a  submission  con- 

cerning an  inveigled  affair,  such  as  this  claim  for  the  freight  was,  it  having  been  the 
sabject  of  several  law-processes  for  a  considerable  time ;  and,  as  the  submission  is 
binding,  so,  by  our  law,  a  decreet-arbitral  cannot  be  reduced  on  the  pretence  of 
iniquity.  As  to  the  allegeance,  that  the  pursuer  does  not  represent  Andrew  Smith, 
though  he  is  expressly  found  by  the  arbiters,  in  conjunction  with  another,  to  repre- 

sent him,  it  must  appear  exceeding  improbable.  The  decreet  does  not  indeed  bear 
tile  ratio  of  so  deciding,  neither  is  it  usual,  in  decreets-arbitral  to  express  the  ratio 
decidendi,  or  the  evidences  that  were  brought  before  the  arbiters  of  any  fact.  It 
is  presumable,  that  it  was  either  acknowledged  or  documented  to  them  in  what 
manner  Duncan  and  the  pursuer  represented  Smith,  with  relation  to  the  matter 
sabmitted  :  But  be  that  as  it  will,  by  our  law,  it  is  a  prcBSumptio  juris  et  de  jure,  that 
the  decieet  is  right,  and  it  is  not  quarrelable  upon  the  head  of  iniquity,  or  any  other 
pretence,  except  falsehood,  corruption,  or  bribery.  As  to  the  argument.  That  false- 

hood may  be  here  alleged,  because  it  is  a  false  fact;  or  a  finding  that  which  was  not 
tnie,  it  was  a  playing  on  words ;  for  it  is  plain,  that  falsehood,  in  the  act  1695,  means 
only,  that  the  submission  or  decreet  are  false  or  forged,  but  does  not  concern  the 
finding  or  decerning  that  which  is  not  true  ;  for  that  properly  is  iniquity,  which  is  no 
relevant  objection  against  a  decreet-arbitral.  As  to  the  other  pretence.  That  the 
arbiters  exceeded  their  powers  in  finding  the  pursuer  represented  Smith  ;  that  must 
appear  very  frivolous,  seeing  it  is  admitted,  the  partners  and  the  representatives  of 
such  as  were  dead,  submitted  what  they  should  be  liable  for,  in  so  far  as  they  or  their 
predecessors  were  concerned  as  partners  in  the  said  voyage,  which  behoved  plainly 
to  imply  a  power  in  the  arbiters  to  determine  how  far  they  represented  such  as  were 
dead,  so  as  to  be  liable  for  their  shares,  otherwise  the  submission  and  decreet-arbitral 
voold  have  been  to  no  purpose  ;  for  the  submission  is  expressly  with  power  to  deter- 

mine all  debates  and  controversies  between  the  parties  submitters,  and  what  they 
should  pay  or  implement  to  others. 

The  Lords  repelled  the  reasons  of  reduction. 

Fd.  Die,  V.  3,  p.  37.    C.  Home,  No.  136,  p.  233. 
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No.  16.  [687]  MuiRHEAD  V.  CoRRiB.    February  17,  1735. 

In  a  furthcoming  of  goods,  it  has  the  effect  of  a  decree,  that  the  judge  has  appointed 
the  arrester  to  produce  the  goods,  in  order  to  be  rouped. 

In  a  process  of  furthcoming,  the  judge  ordained  the  arrestee  to  produce  the  goods, 
in  order  to  be  rouped  and  sold,  for  payment  of  the  pursuer's  debt ;  this  was  found 
an  effectual  decreet  of  furthcoming,  so  as  to  bar  another  creditor  who  offered  to  poind 
before  any  step  was  taken  upon  this  ordinance,  it  being  pleaded,  That  this  was  the 
regular  method  in  furthcomings  of  goods.  Stair,  p.  375,*  and  equivalent  to  a  simple 
decreet  of  furthcoming  where  money  is  arrested,  and  a  certain  sum  decerned  to  be 
made  furthcoming.  Fd.  Die.  v.  1,  p.  54. 

No.  20.     [689]  Mr.  Robert  Blackwood,  Merchant  in  Edinburgh  v,  Adam  Brown, 
Dean  of  Guild  of  Edinburgh.     January  6,  1702. 

A  bond  of  relief,  obliging  the  granter  to  relieve  his  cautioner,  and  retire  the  creditor's 
bonds,  betwixt  and  a  certain  day,  being  ad  factum  prestandum  only,  found  no 
ground  for  arrestment,  even  after  the  day  had  elapsed. 

Mr.  Robert  Blackwood  being  cautioner  for  John  Watson  in  great  sums  of  money, 
obtains  a  bond  of  relief,  in  these  terms,  obliging  the  said  Watson  to  relieve  the  said 

Mr.  Robert,  and  retire  the  creditor's  bonds,  betwixt  and  a  certain  day. 
Mr.  Robert  Blackwood  not  being  relieved,  nor  his  bonds  retired,  arrests  in  the 

hands  of  Adam  Brown,  who,  in  the  furthcoming,  depones.  That  he  was  no  ways  debtor 
to  Watson  ;  but  that,  being  creditor  to  him  in  great  sums,  Watson  dispones  certain 
of  his  effects  for  his  security  and  payment. 

Blackwood  craved  a  re-examination,  and  that  he  might  condescend  upon  these 
effects,  and  the  debts  due  to  him,  and  instruct  the  same,  and  not  be  his  own  judge, 
both  in  charge  and  discharge. 

The  defender  alleged  :  He  was  neither  bound  to  have  deponed  at  all,  nor  is  he  now 

obliged  to  answer  any  further  interrogatories  ;  because  the  ground  of  the  pursuer's 
arrestment  is  no  bond  for  a  licjuid  sum  of  money  or  debt,  but  a  bond  of  relief,  which 
is  an  obligement  for  a  fact,  viz.  to  relieve  him,  and  retire  his  bonds  ;  in  which  he 
followed  the  faith  of  his  debtor,  whom  he  ought  to  distress,  but  cannot  thereupon 
crave  his  money  to  be  made  furthcoming  ;  for  the  obligement  to  relieve,  &c.,  does  not 
afford  him  any  title  of  intromission ;  and  therefore  no  decreet  of  forthcoming  can 
follow.  And  further,  it  is  a  known  and  ordinary  style  in  bonds  of  relief,  that,  for  the 

cautioner's  further  security,  the  obligant  is  bound  to  pay  the  sums  to  his  cautioner, 
that  he  may  reheve  himself ;  which  ordinary  caution  being  neglected,  the  pursuer 
must  hold  himself  to  his  bond  in  the  terms  he  has  taken  it. 

[690]  I*  ̂ as  answered  :  That  an  obligement  to  relieve  the  pursuer,  and  retire  his 
bonds,  implies  every  thing  that  may  make  the  relief  effectual ;  and  consequently,  that 
his  debtor  s  means  may  be  affected,  and  made  furthcoming.  2do,  The  defender  did 
already  acquiesce,  in  as  far  as  he  deponed  in  the  furthcoming,  and  cannot  now  decline 
to  clear  his  former  oath.  3tio,  In  another  process  of  forthcoming,  on  the  same  bond, 
against  Margaret  Seaton,  the  Lords  did  oblige  her  to  depone  in  the  furthcoming. 
4to,  The  pursuer  doth  further  liquidate  his  claim,  by  condescending  and  instructing 
the  debts  he  has  paid,  in  which  he  is  a  liquid  creditor. 

It  was  replied  :  The  obligement  of  relief  implies  no  more  than  the  words  do  express, 
by  which  nothing  was  intended,  but  to  oblige  Watson  personally.  2do,  The  defender 
might  have  declined  to  depone  at  first ;  and  now  he  declines  to  lay  his  business  open 
to  the  pursuer,  who  has  no  interest  to  require  it.     3tio,  Margaret  Seaton  had  been 

*  Page  388,  edition  1759. 
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holden  as  confest ;  and  in  a  suspension  craved  only  to  be  reponed  to  her  oath  ;  and, 
thongh  she  did  offer  the  same  grounds,  yet  she  insisted  only  ad  hunc  effectum,  to  be 
reponed,  in  which  she  prevailed.  4to,  It  alters  not  the  case,  though  the  pursuer  may 
have  paid  certain  of  the  sums  expressed  in  the  bond  of  relief,  and  thereby  is  become 
a  liquid  creditor ;  seeing  his  right  to  these  bonds  is  not  the  foundation  of  the  arrest- 

ment and  forthcoming. 
The  Lords  found,  a  bond  to  relieve  the  pursuer,  and  retire  his  bonds  in  the  terms 

above  expressed,  was  no  ground  for  arrestment  and  furthcoming. 

Fol,  Die,  V.  1,  p.  54.     Dalrymple,  No.  33,  p.  41. 

No.  21.    Katharine  Ross,  Relict  of  David  Dickson,  Supplicant  r.  William  Renton, 
Factor  to  the  Estate  of  Begbie.     February  26,  1712. 

A  depending  process  of  reduction  (which  does  not  conclude  for  payment  of  money),  is 
not  a  proper  ground  of  arrestment. 

Upon  a  representation  made  by  Katharine  Ross,  that  William  Renton  had  arrested 
all  her  effects,  upon  the  dependence  of  a  process  of  reduction  raised  by  him  against 
her: — The  Lords  found.  That  the  depending  reduction  (which  concludes  not  the 
payment  of  money,  but  the  removing  a  right  out  of  the  way)  is  not  the  proper  ground 
of  arrestment :  And  therefore  ordained  the  arrestment,  used  upon  that  depending 
process,  to  be  loosed  without  caution  or  consignation. 

Fol.  Die.  V.  1,  p.  54.     Forbes,  p.  594. 

No.  40.    [703]  Baillie  v,  Nasmith  and  the  Tenants  of  Letham.    January  15, 1674. 

Tenants  were  decreed  to  pay  a  sum  to  the  heritor,  to  be  employed  in  repairing  a  house 
lifeiented  by  a  third  party.  Not  arrestable,  being  destined  for  a  certain  purpose, 
in  which  a  third  party  was  concerned. 

William  Baillie  of  Torwoodhead,  having  arrested  in  the  hands  of  the  Tenants  of 
Letham,  any  sums  due  by  them  to  the  Lord  Forrester,  for  payment  of  a  sum  due  by 
Forrester  to  him,  pursues  now  the  tenants  for  making  furthcoming.  Compearance  is 
made  for  young  Fosso,  donatar  to  his  father's  liferent,  who  hath  right  to  the  rents  of 
Ifrtham,  as  husband  to  the  Lady  Letham,  the  Lord  Forrester's  mother,  and  for  him 
and  the  tenants.  It  was  alleged.  That  the  only  sum  due  by  the  tenants  of  Letham 
to  the  Lord  Forrester,  was,  by  decreet  of  Council  produced,  whereby  the  tenants  were 
decerned  with  the  Lady  Letham  and  her  husband,  to  repair  the  house  of  Letham, 
liferented  by  the  Lady,  betwixt  and  Lammas  thereafter  ;  or  otherwise,  to  pay  to  the 
I«rd  Forrester,  as  heritor  thereof,  3200  merks,  to  be  employed  for  reparation  of  the 
houae ;  which  sum  being,  by  the  decreet,  destined  for  that  particular  use  of  reparation, 
was  not  arrestable,  for  the  Lord  Forrester's  debt,  or  applicable  to  any  other  use ; 
ttpcdally  seeing  not  only  the  Lord  Forrester  himself  was  interested,  but  the  Lady 
liferenter,  and  her  husband,  who  had  the  benefit  of  the  house  when  repaired  ;  so  that 
the  tenants  thought  that  they  were  in  security  to  pay  the  sum  to  Forrester,  even  after 
the  arrestment,  and  had  paid  a  great  part  of  it. 

The  Lords  found.  That  this  sum  being  decerned  and  destined  for  the  particular 
use  of  reparation,  which  did  not  only  concern  the  Lord  Forrester,  but  others,  that  it 

was  not  arrestable  for  Forrester's  debt.        Fd.  Die.  v.  1,  p.  56.    Stair,  v.  2,  p.  253. 
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No.  43.    [707]  Alexander  Alison,  Writer  v.  the  Directors  of  the  African  and 
India  Company.    March  18, 1707. 

A  share  of  the  African  Company,  which,  while  the  Company  subsisted,  was  by  act  of 
Parliament  not  arrestable,  found  arrestable,  the  company  being  dissolved. 

Mr.  James  Erskine,  Lord  Orange,  as  probationer,  reported  Alexander  Alison, 
writer,  against  the  Directors  of  the  African  and  India  Company.  Hary  Crawford 
in  Dundee  having  paid  in  £200  Sterling  as  an  adventurer  in  that  company,  Alexander 
Alison,  as  creditor  to  him,  arrests  it  in  the  directors,  &c.,  their  hands  ;  and  then  pur- 

sues a  furthcoming,  and  likewise  repeats  a  declarator,  that  the  money  stands  affected 
by  his  diligence,  and  must  belong  to  him. — Alleged,  Imo,  That  the  directors  can 
never  be  personally  liable,  but  only  ratione  officii.  2do,  By  the  act  of  Parliament 
establishing  the  company  (act  8th  1695),  the  capital  stock  is  declared  free  of  all  con- 

fiscations, seizures,  arrests,  &c.,  except  only  as  to  the  profits  ;  and  the  patentees  are 
impowered  to  prescribe  rules  for  conveying  and  transmitting  the  shares  of  the  pro- 

prietors ;  and  they  having  ordained  it  to  be  by  real  diligence,  and  transfers,  it  cannot 
be  reached  by  arrestment. — Answered,  So  long  as  the  company  stood,  the  stock  could 
not  be  affected ;  but  now  res  devenit  in  alium  casum,  this  present  Parliament  has 
declared  the  said  company  dissolved  and  at  an  end,  upon  paying  in  the  stock  out  of  the 
equivalent,  which  was  a  casus  incogitattts  at  the  time  of  erecting  the  company ;  and 
therefore,  on  a  supposition  that  it  would  be  perpetual,  the  stock  was  declared  not 
attachable ;  but  now  when  every  proprietor  is  to  draw  out  his  share,  what  more  habile 
and  proper  diligence  than  an  arrestment,  which  is  a  nextis  realis,  and  so  answers  the 
terms  of  the  art  of  Parliament ;  and  esto  it  were  heritable,  yet  even  such  debts,  by  the 
51st  act  1661,  are  affectable  either  by  arrestment  or  adjudication,  if  infeftment  has  not 
followed  thereupon  ;  and  it  were  a  most  tedious  and  expensive  way  to  put  them  to 
an  adjudication  ;  and  lately,  in  the  case  of  Alexander  Stevenson,  merchant  in  Paris, 
a  share  in  the  Newmills  cloth-manufactory  was  found  moveable  and  arrestable; 
and  by  a  declarator,  the  arrester  was  surrogate  in  place  of  the  proprietor  :  And  Dirle- 
ton,  voce  Arrestment  of  Conditional  Debts,  says,  a  creditor  arresting  a  sum  due  upon 
a  wadset  before  redemption  (when  it  is  certainly  not  arrestable),  if  afterwards  there 
be  a  redemption  it  accresces  and  is  preferable  to  a  second  arrester  after  redemption, 
though  this  last  seems  more  formal,  being  then  [708]  made  moveable ;  but  jtts  fuii 
fundatum,  and  the  superveniency  accresces.  So  Stair,  Instit.  Jib.  3,  tit.  1,  §  29,  ob- 

serves out  of  Hope,  that  an  arrestment  of  the  price  of  lands  only  verbally  sold,  from 
which  there  was  loci^  penitenticB  (room  to  resile)  was  sustained,  if  a  written  agree- 

ment afterwards  followed ;  and  even  so  of  arrestments  ourrente  termino. — The 
Lords  found  the  company  not  personally  liable,  but  that  the  arrestment  affected 
the  subject  tanquam  nexus  realis  ;  and  though  they  could  decern  in  the  furthcoming, 
yet  they  decerned  in  the  declarator,  that  the  share  due  to  Crawford  fell  to  Alison,  his 
creditor,  who  had  arrested  it,  and  that  the  directors  ought  to  transfer  it  over  to  him ; 
and  when  the  commissioners  of  the  equivalent  got  the  African  money  paid  in  to 
them,  Alison  had  right  to  claim  Crawford's  share  and  proportion  thereof. 

Fol,  Die.  V.  1,  p.  55.    Fount,  v.  2,  p.  361. 

No.  45.      [709]  Captain  John  Brodie  v.   Mr.   Patrick  Campbell  of  Munzie. 
January  26, 1715. 

The  arrears  of  an  officer's  half-pay  found  to  be  arrestable  ;  in  the  hands  of  the  pay- 
master, who  was  held  to  be  factor,  not  of  the  Colonel  as  an  individual,  but  for 

the  behoof  of  the  officers. 

Captain  Brodie  having  commenced  a  process  against  Lieutenant-Colonel  Hay^ 
of  the  Earl  of  TuUibarden's  regiment ;  during  the  dependency,  arrests  in  Munzie 
(who  had  been  paymaster  to  the  regiment  while  it  stood)  his  hands,  some  arrears 



HOIL  710.  ARRESTMENT  93 

dne  to  Hay;  and  after  decreet  obtained  against  the  Lieutenant-Colonel,  having 
insisted  in  a  forthcoming  against  Munzie :  The  question  came  to  be  discust,  How 
far  an  arrestment  in  the  hands  of  the  paymaster  could  affect  money  belonging  to 
the  officers  ? 

[710]  I^  ̂ ^  expected  for  Munzie,  That,  by  the  Roman  law,  such  an  arrestment 
was  so  far  from  being  supported,  that,  by  Nov.  88,  C.  1,  the  user  thereof  was  punish- 

able. And  that  pay  cannot  be  arrested,  appears  further  from  L.  4,  6,  de  exeotU.  ret 
jud.  where  it  is  said,  That  even  ob  rem  judicaJtam  stipendia  retineri  non  possunty  except 
in  subndium ;  dh  n  aliis  rationtbus  exequi  nequeat :  And  much  less,  where  the 
arrestment  is  only  on  a  dependence.  Nay,  according  to  L.  5,  6,  Qu,  respig.  oUig, 
poss.  athletcurum  prcsmia  pignori  dari  non  possunt ;  much  less  then  can  stipendia 
mUitum,  which  only  in  iubsidium  etiam  ob  rem  judicatam  capiuntur.  And  this  is 
also  supported  by  our  acts  of  sederunt  in  annis  1613  and  1626,  whereby  pensions  and 

fees  of  the  king's  public  ministry  and  others,  are  declared  not  arrestable :  Specially 
considering,  their  pay  is  to  be  looked  upon  as  alimentary.  2do,  By  King  William's 
regulations  1695,  founded  on  an  act  of  Parliament,  6to  k  7mo  Ovlidmiy  cap.  7,  the 

pay  of  the  army  seems  not  arrestable,  for  there,  §  9,  it  is  statute,  "  That  all  agents, 
clerks,  &c.,  for,  or  on  the  account  of,  any  Colonel,  or  commanding  Officer,  &c.,  shall, 

before  they  receive  any  pay,  give  bond  to  his  Majesty,  with  two  sufficient  securities  :  " 
The  condition  of  which  bond  is,  to  answer  the  sums  so  by  them  to  be  received,  &c. 

And,  §  10,  it  is  enacted,  "  That  no  Colonel,  officer,  or  agent,  shall,  in  accounts  by 
them  stated,  be  allowed  any  sums  of  money,  upon  pretence  that  they  had  been  by 

them  advanced  or  lent  to  any  officer  or  soldier  thereafter  :  "  So  that  to  imagine  agents 
liable  to  arrestments,  and  at  the  same  time  obliged  to  fulfil  the  conditions  of  the 
bonds  given,  is  to  suppose  manifest  contradictions. 

Replied  for  the  pursuer,  That  the  question  is  not  here  anent  subsistence,  which 
is  indrad  necessary  for  the  pubUc  service,  but  anent  arrears,  which  is  a  subject  over 
and  above  what  is  necessary  for  subsisting  in  the  service,  and  is  arrestable  ;  specially 
when  the  fund  is  still  due  after  the  regiment  is  broken,  and  the  Lieutenant-Colonel 
oat  of  the  service ;  so  that  there  is  no  occasion  of  detaining  it  on  account  of  the 
necessity  of  the  service.  Which  distinction  is  well  established  in  parallel  instances, 

by  the  Lord  Stair's  Institutions,  hb.  3,  tit.  1,  §  37,  where  he  says,  "  That  it  is  a  com- 
petent exception  against  arrestments,  that  the  thing  arrested  is  a  proper  aliment, 

and  not  exceeding  the  measure  of  aliments  ;  and  the  fee  of  a  servant  was  not  found 
arrestable,  in  so  far  as  it  was  necessary  for  the  service  he  was  in ;  but  only  for  the 
saperplus,  more  than  was  necessary  for  his  aliment  in  such  a  service.  July  9,  1668. 

Boag  ctmtra  Davidson,  preceptor  of  Heriot's  Hospital."  *  And  as  to  the  act  of 
Parliament,  and  regulations  above-mentioned,  though  they  can  have  no  influence  on 
this  decision,  being  English  acts  before  the  union  ;  yet  even  they  seem  more  to  favour 
the  pursuer  ;  for  there  it  is  expressly  appointed,  That  the  factors  for  regiments  shall 
issue  forth  their  payments  to  the  officers,  conform  to  their  respective  proportions, 
bat  no  prohibition  of  legal  diligence  against  arrears. 

The  Lords  found  the  sums  in  question  were  arrestable. 
[711]  Another  point  having  fallen  to  be  determined,  viz.  Whether  Munzie  was 

factor  for  the  Colonel  only,  or  both  for  him  and  the  officers  ?  As  to  this,  it  was 
excepted  for  the  defender.  That  he  opponed  his  factory,  in  the  terms  whereof  he  is 
only  liable,  which  is  only  from  the  Colonel,  and  to  whom  alone  he  is  declared  ac- 

countable ;  and,  by  the  foresaid  instructions  by  King  William,  the  factor  is  only  to 

issne  out  the  money  conform  to  his  Majesty's  directions ;  so  that  where  no  such 
directions  were,  it  behoved  to  be  by  the  Colonel,  who  had  the  only  power  to  receive, 
and  was  accountable  to  his  Majesty  for  the  money  of  his  regiment.  And,  though 

others  officers  also  contributed  for  the  agent's  pay,  yet  such  an  office  was  absolutely 
necessary  for  management  of  the  regiment's  affairs. 

Replied  for  the  pursuer.  That  Munzie's  discharge  from  the  Lieutenant-Colonel 
was  opponed,  which  bears  in  terminis,  that  he  hath  made  full  and  complete  payment 
of  what  arrears  he  had  in  his  hands,  notwithstanding  of  arrestments  laid  in  his  hands 
by  the  pursuers.  2do,  Though,  out  of  respect  to  Colonels,  they  have  the  nomination 
of  the  &ctor,  yet  still,  by  the  nature  of  the  trust,  he  was  factor  also  for  the  regiment, 
and  liable  to  count  to  every  officer  for  his  pay,  as  well  as  to  the  Colonel  for  his.    3tio, 

*  Stair,  V.  1,  p.  550,  voce  Psbsonal  and  TRANSMiaSiBLE. 
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The  defender  owned  this  by  clearing  with  the  several  officers,  without  noticing  the 
Colonel,  or  receiving  his  warrant  to  pay  any  of  them.  4to,  There  is  a  decision  of 
the  case  in  tenninis,  20th  February  1712,*  James  Napier  conira  G«orge  Grant,  pay- 

master of  Grant's  regiment ;  where  the  whole  above  defences  were  proponed  and 
repelled. 

The  Lords  found,  That  the  defender  was  factor  for  the  behoof  of  the  officers  at  the 
time  of  the  arrestment,  and  therefore  that  their  money  was  then  arrestable  in  his 
hands. 

Act.  BoswELL. — Alt.  Sb. — Clerk,  Mackenzie. 

Bruce,  Nos.  44,  45,  p.  57. 

No.  47.      Hale,  Minister  of  Linton  v.  His  Creditors.    February  12, 1736. 

Minister's  stipend  arrestable. 

Of  this  date,  I  find  it  marked  in  the  diary,  That,  on  report  of  Lord  Coupar,  the 

Lords  found  a  minister's  stipend  arrestable.  C,  Home,  No.  12,  p.  33. 

No.  49.    [713]  Creditors  of  Bernard   Clunies  v.  Sinclair  and  Her  Husband. 
January  19,  1739. 

In  what  manner  an  arrestment  affects  the  jits  mariti. 

The  question  occurred  with  the  regard  to  a  bond  due  to  a  married  woman,  the 
annualrents  of  which  belonged  to  her  husband,  if  an  arrestment  for  his  debt,  laid 

on  in  the  debtor's  hands,  did  affect  the  j%i8  mariti,  or  the  annualrents  only  due  at 
the  date  of  the  arrestment  1 — The  Lords  found  that  the  arrestment  carried  no 
more  than  the  annualrents  that  were  fallen  due,  and  the  current  term  ;  and  the  reason 
given  for  it  was,  that  arrestment  can  carry  nothing  but  what  is  due  to  the  common 
debtor,  when  it  is  laid  on,  not  being  of  the  nature  of  an  inhibition  to  affect  adquirenda ; 
that  the  proper  diligence  in  this  case,  is  an  adjudication  against  the  husband,  in 
whom  the  jus  mariti  subsists.  Fol.  Die.  v.  1,  p.  55. 

No.  52.     <         [716]  Competition  Robert  Rae,  &c.,  with  John  Neilson,  Ac. 
November  19,  1742. 

It  is  competent  to  affect  the  interest  of  a  partner,  in  a  copartnery,  by  arrestment. 
Arrestment  in  the  hands  of  the  other  partners  will  affect  this  interest,  tho'  the 
subjects  of  their  copartnery  should  be,  at  the  date  of  the  arrestments,  abroad ; 
provided  they  be  afterwards  made  good  to  the  company. 

Robert  and  James  Robertsons  entered  into  a  company-trade  with  Greorge  Bogle, 
&c.,  merchants  in  Glasgow,  for  a  particular  negociation,  the  import  of  which  was, 
that  they  should  send  out  certain  cargoes  of  goods  for  building  a  ship  in  Boston  in  New- 
England,  and  the  remainder  upon  merchandize  to  be  loaded  aboard  that  ship,  and 
others  which  should  be  hired ;  with  the  proceeds  whereof  new  adventures  outward 
were  to  be  carried  on  in  a  running  trade,  for  the  profit  of  the  joint  adventurers  :  All 
which  was  to  be  managed  under  the  direction  of  certain  supercargoes  to  be  sent  abroad 
to  reside,  and  of  others  who  were  to  accompany  the  goods.  This  joint  trade  continued 
for  some  years,  when  James  Robertson  having  died,  and  Robert  Robertson  become 

*  Examine  General  List  of  Names. 
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bankrupt,  some  of  their  creditors  arrested  in  the  hands  of  George  Bogle,  &c.  the  other 
joint  adrentorers  with  the  Kobertsons,  and  likewise  used  arrestment  at  the  market- 
cross  of  Edinburgh,  pier  and  shore  of  Leith,  in  the  hands  of  certain  factors  for  the  two 

Robertsons  residing  abroad,  in  whose  custody  they  supposed  their  debtors'  effects 
might  be  lodged. 

In  the  course  of  the  furthcoming,  which  was  brought  at  the  instance  of  the  creditors 
who  had  used  arrestment,  Messrs.  Bogle,  &c.  (who  raised  a  multiplepoinding),  emitted 
a  declaration,  giving  a  detail  of  the  joint  adventures  in  trade,  that  they  had  with  the 
two  Robertsons ;  and  declared,  that  at  the  time  of  the  arrestments,  they  were  not 
debtors  to  the  Robertsons  ;  on  the  contrary,  they  were  debtors  to  the  last  adventure 
in  £300  Sterling  :  That  the  declarants  had  disposed  of  the  ship  and  cargo  at  the  par- 

ticular rates  specified  in  their  declaration  ;  and  that  there  were  certain  sums  for  which 
thdr  factors  abroad  were  accountable  to  the  partners. 

And  this  declaration  was  held  as  evidence,  by  all  parties,  of  the  interest  which 
the  Robertsons  had  in  their  adventure  with  Messrs.  Bogle,  &c. 

The  creditors  of  the  Robertsons,  who  had  neglected  to  use  arrestment,  objected 
to  the  furthcoming  ;  Imo,  That  the  partners,  in  the  present  case,  were  not  only  not 
^ected  into  a  body-politic,  or  corporate,  but  that  there  was  not  even  a  contract  of 
copartnery  among  them  :  So  that  it  was  new  to  consider  this  copart-[717]-ner8hip 
as  an  universiUu,  as  a  right  vested  in  the  partners  as  a  body  corporate,  and  afiectable 
by  one  diligence.  2do,  It  was  objected,  That,  at  the  date  of  the  arrestment,  no  part 

of  Robert's  share  was  in  the  hands  of  the  partners,  and  that  the  stile  of  an  arrestment 
directs  the  arrestee  to  detain  in  his  hands  such  liquid  sums  of  money  as  he  owes  to  the 

arrester's  debtor,  and  such  goods  belonging  to  the  debtor  as  he  has  in  his  possession. 
Now,  none  of  the  partners  were  debtors  to  Robert  in  one  shilling,  at  the  date  of  the 
arrestment;  consequently,  there  was  nothing  in  their  hands  that  could  be  attached 
or  secured  thereby.  Nor  could  it  alter  the  case,  that  they  had  several  parcels  of  goods 
in  foreign  parts  common  with  Robert,  and  several  other  goods  on  ship-board,  also 
intended  for  foreign  parts,  in  common  with  him  ;  for  this  did  not  put  Robert's  goods 
in  their  possession  or  custody,  nor  indeed  under  their  power.  Neither  can  it  make 
any  alteration,  that  some  of  the  goods  de  facto  came  home,  which  the  partners  sold  for 
t^e  conunon  account ;  and  that,  if  the  goods  that  are  still  in  foreign  parts  come  safely 
home,  and  come  into  the  partners  hands,  there  will  be  a  certain  share  thereof  the 
property  of  Robert.  For  an  arrestment  does  not  reach  cuiquirenda  ;  it  affects  only  the 
debts  or  goods  of  the  debtor,  due  by,  or  in  the  hands  of  the  arrestee,  at  the  date  of  the 
arrestment.  Lastly,  Supposing  there  had  been  a  proper  copartnery  in  this  case,  which 
was  dissolved  by  the  death  of  James,  and  the  bankruptcy  of  Robert  quoad  their  interest, 
and  that  the  copartnery  subsisted  in  the  remaining  partners,  subject  to  the  balance 
of  the  stock  belonging  to  James  and  Robert,  after  payment  of  the  debts  due  by  them 
8e?eraUy  to  the  copartnery,  yet  such  interest  is  not  affectable  by  arrestment ;  it  is 
n«thcr  a  liquid  debt,  nor  moveable  goods  belonging  to  the  debtor,  but  is  a  sort  of 
univemto,  consisting  possibly  of  heritable  debts  due  to  the  partners.  And  the  claim 
of  the  Robertsons  is  a  balance  arising  upon  the  whole,  after  payment  of  the  company- 
debts  ;  and  therefore  is  the  proper  subject  of  an  adjudication,  but  not  of  an  arrestment, 
which  affects  only  liquid  debts,  or  corpora  mobilia. 

Answered  for  the  creditors,  pursuers  of  the  furthcoming.  That,  if  the  effects  of  a 
copartsier  could  not  be  attached  by  an  arrestment  in  the  hands  of  the  managers  of  a 
copartnery  (who  had  the  power  to  sell  and  dispose  of  the  goods,  &c.)  our  law  would 
be  extremely  deficient ;  but  as  any  one  partner  may  sue  the  rest  to  account,  so  every 
creditor  of  his  may  do  the  same  for  recovering  the  sums  due  to  him. 

Neither  was  there  any  necessity  for  a  charter  to  create  a  body-politic,  or  a  contract 
in  writing ;  consent  is  siidficient  for  this  purpose,  and  the  actings  of  the  several  partners 
is  snfficient  evidence  of  that  consent.  What  was  advanced  by  each  partner  became 
common  stock ;  debts  contracted  for  carrying  on  the  company  concerns  bound  the 
whole ;  books  were  kept :  And  if  these  circumstances  do  not  infer  a  co-partnery,  so 
as  the  managing  partners  should  be  accountable  to  the  other  partners  (or  their  creditors 
doing  diligence)  for  the  profits,  the  pursuers  do  not  know  what  will. 

[718]  As  to  the  second  objection,  it  was  answered.  That  the  surviving  partner, 
having  the  power  and  command  over  the  subject  of  the  co-partnery,  wherever  the  same 
might  be  lodged  for  the  time,  the  case  was  the  same  as  if  the  whole  had  been  in  their 
custody,  and  so  subjected  to  the  arrestment.    In  the  same  manner,  the  custody  of 
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the  supercargoes  abroad,  or  in  their  ships  at  sea,  who  were  accountable  to  the  surviving 
partners,  or  their  constituents,  must  be  deemed  in  law  the  custody  o{  the  conatituentB 
themselves ;  as  much  as  goods  consigned  to  a  merchant  in  Edinburgh,  though  the  goods 
I7  at  Lcith,  in  cellars  and  warehouses,  of  which  his  servants  have  the  keys,  will  be 
constructed  in  the  custody  of  the  merchant  himself;  and  an  arrestment  in  the 

merchant's  hands  for  the  debt  of  the  consigner  will  reach  such  goods.  See  a  late  case 
betwixt  Sir  Hary  Innes  and  the  Creditors  of  Gordon,  No.  51,  p.  715. 

And,  with  respect  to  the  last  objection,  it  was  answered,  That  the  surviving  partnen 
have  declared,  that  the  subject  of  the  co-partnery  consisted  in  moveables ;  and 
although,  in  some  respect,  the  co-partnery  may  go  under  the  name  of  an  universitas, 
while  it  subsists,  yet  when  it  is  at  an  end,  and  that  there  is  a  necessity  for  the  division 
of  the  subject  of  the  co-partnery,  as  in  the  present  case,  so  as  that  the  company  debts 
must  be  paid  o£E,  and  each  partner  have  his  share  in  the  free  profit,  it  remains  no  more 
an  universitas ;  but  the  case  falls  to  be  considered,  as  if  there  was  an  actual  division, 

and  each  partner's  share  was  ascertained,  which  is  the  purpose  of  the  present  action. 
See  18th  March  1707,  Alison,  No.  43,  p.  707.  The  only  habile  diligence  therefore  in 
this  case  is  arrestment,  and  not  an  adjudication. 

The  Lords  found  it  was  competent  for  the  creditors  of  Robert  and  James  Robertsons, 
the  two  bankrupt  partners,  to  affect  the  debtors  interest  in  the  co-partnery  by  arrest- 

ment, and  that  the  arrestments  used  in  the  hands  of  George  Bogle,  &c.,  the  remaining 
partners,  did  habily  affect  the  same,  notwithstanding  the  subjects  of  their  co-partnery 
were,  at  the  date  of  the  arrestments,  in  the  hands  of  the  company's  supercargoes  at 
sea,  or  of  their  factors  abroad ;  and  found  the  same  Uable  to  be  made  furthcoming 
by  the  said  partners  to  the  creditors  arresters,  so  far  as  the  same  have  been  made  good 
to  the  company  by  the  said  supercargoes  or  factors.  C.  Home,  No.  209,  p.  347. 

No.  55.    [723]  Nbilson  and  Mubdoch  v,  Colquhoun  and  Rab.    January  22,  1745. 

One  partner  of  a  company  named  another  his  executor,  and  died.  Arrestments  in  the 
hands  of  their  partners  in  trade,  found  to  affect  the  shares  both  of  the  deceased 
and  of  the  executor.    See  No.  52,  p.  716. 

James  Robertson,  merchant  in  Glasgow,  named  his  uncle,  Robert  Robertson, 
merchant  there,  his  executor  ;  and,  of  the  same  date,  specially  disponed  to  him  his 
whole  subjects,  for  the  behoof  of  his  children. 

It  appearing,  on  James's  death,  that  he  was  broke,  Robert  being  in  the  same 
circumstances,  gave  up  the  whole  effects  to  the  creditors,  who  chose  John  Neilson, 
merchant,  and  Robert  Murdoch,  writer  in  Glasgow,  their  trustees,  and  he  having 
died,  the  said  trustees  confirmed  his  effects,  and  also  those  of  James,  notwithstanding 
his  disposition  to  his  uncle  was  special,  the  same  being  in  trust  for  his  children. 

On  the  same  day  of  the  surrendry  made  by  Robert,  Agnes  Colquhoun  and  John 
Rae  of  Little  Govan,  creditors  of  both  the  Robertsons,  arrested  in  the  hands  of  their 
partners  in  trade  ;  whereupon  it  came  to  be  a  question,  How  far  arrestments  laid  on 
for  debts  as  Roberts,  and  of  effects  as  belonging  to  him,  could  affect  James's  interest 
in  the  copartnery. 

The  Lord  Ordinary,  18th  December  1744,  "  having  considered  the  disposition  by 
James  to  Robert,  and  accepted  of  by  Robert,  whereby,  for  the  reasons  therein- 
mentioned,  he  specially  conveyed  to  Robert,  every  subject  belonging  to  him,  and 
particularly  his  share  of  stock  with  the  said  Robert,  in  company  with  George  Bogle 
and  John  Jamieson,  partners  in  the  West-India  and  Virginia  trade  ;  and  that  for  the 
behoof  of  the  said  James's  creditors,  and  of  his  children,  as  to  the  residue  :  Found, 
That  Robert  and  James  Robertsons,  being  jointly  and  severally  bound  in  the  debts 
pursued  for,  the  arrestments  proceeding  thereon,  in  the  hands  of  Bogle  and  Jamieson, 
the  other  partners,  albeit  after  the  death  of  James,  did  no  less  affect  the  interest  of 

James  than  that  of  Robert  in  the  copartnery  ;  and  therefore  preferred  the  arresters." 
The  Lords  refused  two  reclaiming  bills  successively,  and  adhered. 

Petitioner,  H.  Home. — Clerk,  Justice. 

D.  Falconer,  v.  1,  p.  49. 
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No.  58.    [729]  Simon  Holiday  v.  Hugh  M'Eaile,  Writer  in  Edinburgh,  and  one  of 
the  Principal  Keepers  of  the  Parliament- House.     February  23, 1773. 

The  rents  of  booths,  or  shops,  in  the  outer  parliament-house,  part  of  the  dues  of  one  of 
the  principal  keepers  of  the  parliament-house,  found  to  be  arrestable. 

Holiday,  creditor  to  M'Kaile  in  the  sum  of  £300  Sterling,  by  bill  accepted  along 
with  his  son,  laid  arrestments  in  the  hands  of  the  possessors  of  some  booths,  or  shops, 
m  the  outer  parliament-house,  and  insisted  in  a  furthcoming. 

Pleaded  by  M*Kaile,  Salaries  of  offices  and  fees  of  servants  are  not  affectable  by 
arrestment,  except  in  so  far  as  they  exceed  the  bounds  of  a  reasonable  aliment,  to  be 
estimated  by  the  nature  of  the  office  in  the  one  case,  and  the  condition  of  the  service 
in  the  other. 

The  right  the  defender  has  to  these  rents  arises  from  his  office  of  one  of  the  keepers 
of  the  parliament-house,  the  emoluments  of  which  are  inconsiderable  ;  the  fixed  salary, 
by  the  stated  particulars  thereof,  amounting  to  little  more  than  £20  Sterling  yearly 
to  each  of  the  joint  keepers,  which  is  made  up  in  part  by  rents  of  the  booths,  or  shops, 
in  the  outer  parliament-house,  the  half  whereof  comes  to  £9  Sterling  :  Besides  which 
fixed  income,  there  are  several  small  fees  annexed  to  the  office. 

It  will  not  be  said  that  twenty  pounds  Sterling  yearly  exceeds  the  bounds  of  a 
reasonable  aliment  for  a  man  who  bears  a  considerable  office  about  the  Court.  It  is 
clear,  therefore,  that  the  emoluments  of  this  office,  without  distinction,  whether  they 
arise  from  the  rents  of  shops,  or  from  any  of  the  other  articles  stated,  are  strictly 
alimentary,  leaving  no  surplus,  such  as  can  be  attached  by  the  diligence  of  creditors. 

Farther,  it  cannot  be  denied  that  this  aliment  is  lawfully  constituted.  The 
defender  was  admitted  to  his  office  by  the  Court,  upon  a  leet  presented  by  the  Magis- 

trates of  Edinburgh ;  and  his  admission  is  inserted  in  the  books  of  sederunt.  In 
every  particular,  therefore,  do  the  rents  in  question  fall  under  the  description  given 
bj  lawyers  of  an  alimentary  fund  that  may, not  be  arrested. 

In  the  beginning  of  this  century,  a  question  occurred,  whether  the  fees  of  a  com- 
missioner in  Parliament  could  be  arrested  ?  It  was  argued  for  the  creditors,  that, 

although  pensions  granted  by  the  King,  the  salaries  of  his  Ministers  of  State,  and 
servants,  could  not  be  arrested,  yet  that  was  only  in  consequence  of  the  act  of  sederunt, 
June  11, 1613  ;  and  that  the  fees  of  Commissioners  in  Parliament  are  not  mentioned 
in  the  act ;  nevertheless,  the  Lords  found  the  arrestments  unwarrantable,  and  ordained 
them  to  be  loosed,  without  caution  or  consignation  ;  Forbes,*  March  18, 1707,  Molison 
sapplicant.  In  the  present  instance,  if  the  pursuer  is  at  liberty  to  arrest  the  rents  of 
the  shops,  which  are  one  half  of  the  salary,  he  must  be  at  equal  liberty  to  arrest  the 
whole  from  year  to  year.  If  he  be  allowed  to  arrest  one  half  of  the  salary,  the  defender 
will  not  be  in  a  condition  to  attend  the  service  of  the  Court  in  a  suitable  manner  ;  if 
he  arrests  the  whole,  he  cannot  attend  it  all. 

[730]  Answered,  The  general  rule  in  law  is,  that  every  man's  effects,  of  whatever 
kind,  are  subject  to  pay  his  debts.  The  only  exemption  of  funds  not  specially  de- 
dared,  and  bearing,  in  gremio  of  the  right,  to  be  alimentary,  is  that  mentioned  in  the 
act  of  sederunt  1613,  recited  by  Spotiswood,  voce  Pension,  and  what  is  contained  in 
the  act  of  sederunt,  February  27, 1662,  reciting  one  in  1626. 

In  the  present  case,  there  is  no  declaration  whatever  that  the  perquisites  of  this 
office,  which  does  not  yield  less,  communibiLS  annis,  than  £50  Sterling,  shall  be  held 
alimentary ;  far  less,  that  the  shop-rents,  amounting  to  but  £9  out  of  £50,  shall  be 
deemed  such.  And,  in  their  own  nature,  it  is  impossible  they  can  be  viewed  as  ali- 

mentary, from  this  simple  consideration,  that  they  are  not  paid  per  advance.  The 
state  of  this  process  demonstrates,  that  they  are  not  absolutely  necessary  for  the 

defender's  support ;  and,  as  the  other  perquisites  are  more  than  sufficient  to  maintain 
him,  compared  with  what  ought  to  be  held  alimentary  in  a  question  with  a  creditor, 
there  is  not  the  smallest  ground  for  finding,  that  the  rents  in  question  are  not  attached 
by  the  pursuer's  arrestments. 

It  may  be  proper  that  the  Court  should  have  an  officer  of  this  kind  ;  but  it  is  of 
much  more  consequence  to  show,  that  no  office  whatever  can  be  a  shelter  to  injustice. 

*  Page  155,  wcc  Pbbsonal  and  Tbansmissible. 
MOR.  I.  4 
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If  Mr.  M'Kaile  should  not  be  in  capacity  to  attend,  the  office  will  still  subsist,  though 
the  Court  may  have  another  incumbent.  His  being  an  officer  of  Court,  therefore,  can 
make  no  alteration  in  the  present  question. 

It  was  indeed  found,  that  the  fees  paid  by  a  borough  to  a  commissioner  in  Par- 
liament were  not  arrestable  ;  but  that  proceeded  chiefly  on  this  consideration,  that 

the  commissioner  was  entitled  to  the  privileges  of  Parliament ;  and  the  fees  being  paid 
only  during  his  attendance  in  Parliament,  he  was  to  be  held  as  attending  in  considera- 

tion of  them  ;  and,  therefore,  could  not  be  deprived  of  them. 
In  fine,  the  pursuer  knows  of  no  privilege  indulged  in  this  respect  to  any  officer 

whatever.  The  Court  have  solemnly  decided  in  the  case  of  an  officer  in  the  army, 
that  the  arrears,  which  are  in  effect  part  of  the  pay,  are  arrestable,  January  26,  1715, 
Brodie  contra  Campbell,  No.  45,  p.  709  ;  and  in  the  case  of  Hale,  minister  of  Linton, 

contrahis  Creditors,  February  12,  1736,  found  a  minister's  stipend  arrestable,  No. 47, 
p.  711. The  Lords  repelled  the  objections  to  the  arrestments. 

Act.  Alex.  Murray. — Alt.  Geo.  Ferguson. — Clerk,  Tait. 

WaUace,  No.  61,  p.  150. 

No.  59.    Humphry-Bland  Gardiner  v.  George  Spalding.    November  30,  1779. 

Arrestment,  not  a  habile  mode  of  affecting  the  reversion  of  an  estate  sold  judicially. 

Mr.  Gardiner  was  a  personal  creditor  of  Spalding  of  Ashintilly,  whose  estate  was 
sold  by  judicial  sale  ;  and  it  being,  after  payment  of  the  heritable  debts,  suf- 
[731]-ficient  to  yield  a  reversion,  Mr.  Gardiner  used  arrestment  in  the  hands 
of  the  purchaser.  To  this  arrestment  it  was  objected.  That  the  only  competent 
mode  of  a£Eecting  the  reversion  of  the  price  was  by  adjudication  ;  and 

The  Lords  found,  "  That  an  arrestment  is  not  a  habile  way  of  attaching  or  affecting 
the  reversion  of  a  bankrupt  estate,  sold  under  the  authority  of  this  Court,  in  the  hancb 

of  the  purchasers  thereof." 

Lord  Ordinary;  Westhall. — Act.  G.  Fergusson. — Alt.  Nairn. 

Stewart.  Fd.  Die,  v.  3,  p.  40.     Fac.  Cd.  No.  92,  p.  177. 

No.  66.  [736]  Hunter  v.  Lees.    January  19,  1733. 

A  person  let  a  part  of  his  cellar.  He  had  tobacco  in  his  own  distinct  part  of  it.  The 
tenant  sometimes  kept  the  key  :  Found,  that  an  arrestment  of  the  tobacco  in 
the  hands  of  the  tenant,  while  he  had  the  key,  was  inept. 

A  merchant,  proprietor  of  a  cellar  in  which  he  had  hogsheads  of  tobacco,  let  out 
the  half  of  the  cellar  to  a  neighbouring  merchant ;  and  they  had  a  common  key,  which 
sometimes  the  one  and  sometimes  the  other  kept,  as  their  purposes  required.  At  a 

time  when  the  key  happened  to  be  in  the  tenant's  possession,  an  arrestment  was  laid 
in  his  hands  by  a  creditor  of  the  proprietor  of  the  cellar,  who  had  his  own  tobacco  in 
that  half  of  the  cellar  which  was  not  set.  In  a  competition  betwixt  the  arrester  and 
a  voluntary  assignee,  whose  right  was  posterior  to  the  arrestment,  the  Lords  found 
the  arrestment  an  inept  diligence,  because  the  arrestee  was  not  custodiar  of  the 
tobacco,  or  in  any  proper  sense  a  possessor,  so  as  to  be  liable  to  any  action  for  delivery 
or  making  furthcoming.  Fol.  Die,  v.  1,  p.  56. 
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No.  74.  [742]  John  Campbell  v.  Joseph  Faikney.    December  12, 1752. 

Arrestment  used  in  the  hands  of  the  trustees  of  the  debtor  to  the  common  debtor,  upon 
which  decree  of  furthcoming  was  taken  against  the  constituent,  found  not  good. 

Joseph  Austin  of  Kilspindy  granted  a  promissory  note,  dated  at  London,  for 
£50,  payable  to  David  Graham,  merchant  in  London.  Austin,  having  put  his  estate 
into  the  hands  of  trustees,  went  abroad.  John  Campbell,  cashier  of  the  Eoyal  Bank 
of  Scotland,  raised  a  process  against  David  Graham  for  payment  of  certain  debts  ;  and 
upon  the  dependence  arrested,  not  in  the  hands  of  Austin,  the  debtor  of  Graham,  but 

m  those  of  Austin's  trustees.  Thereafter  Campbell  having  obtained  a  decreet  of 
constitution  against  Graham  his  debtor,  raised  a  furthcoming  against  Austin's  trustees, 
and  also  against  Austin  himself,  who,  by  this  time,  had  returned  to  Scotland ;  but 
he  took  the  decreet  of  furthcoming  against  Austin  only,  not  against  the  trustees. 

The  promissory  note  in  question  had  been  indorsed  by  a  blank  indorsation  to 
Andrew  Pringle,  merchant  in  London ;  but  whether  before  or  after  the  arrestment,  did 
not  appear.  Andrew  Pringle  sold  the  note,  as  it  stood,  without  indorsing  his  own 
name  upon  it,  to  Joseph  Faikney,  merchant  in  London :  this  was  after  the  date  of  the 
arrestment.  In  a  multiplepoinding,  at  the  instance  of  Austin,  Faikney,  the  indorsee, 

objected  to  Campbell's  arrestment,  that  it  was  null  and  void,  because  used  not  in  the 
hands  of  Austin,  the  debtor  to  Graham,  but  in  the  hands  of  Austin's  trustees  ;  for  that 
such  an  arrestment  was  no  better  than  if  used  [743]  in  the  hands  of  Austin's  factor  : 
the  trustees  might  be  debtors  to  Austin,  but  were  not  so  to  Graham. 

2do,  The  decreet  of  furthcoming  was  informal,  in  so  far  as  it  was  obtained,  not 
against  the  trustees  in  whose  hands  the  arrestment  was  laid,  but  against  Austin,  in 
whose  hands  no  arrestment  was  laid. 

Answered  for  the  arrester.  That  the  trustees  and  Austin  were  eadem  persona  ;  and 
the  trustees  being  debtors  to  Austin,  must  be  considered  as  debtors  to  Graham  :  This 
will  also  account  for  the  taking  the  decreet  against  Austin  himself,  who  acknowledged 
his  having  granted  the  note. 

There  were  also  other  points  argued  ;  particularly  this,  viz.  Whether  the  pro- 
missory note  in  question,  because  granted  in  England,  where  promissory  notes  have 

the  hke  privileges  as  bills  of  exchange,  should  therefore  be  considered  as  if  it  had 
heen  a  bill  ?  Many  of  the  judges  gave  their  opinion  in  the  affirmative  ;  but  it  being 
moved  by  one  of  the  judges,  to  put  the  question  only  upon  the  objection  to  the  arrest- ment, 

The  Lords  sustained  the  objection  to  John  Campbell's  arrestment,  and  therefore 
preferred  Joseph  Faikney  the  indorsee. 

For  the  arrester,  Ja.  Ferguson. — For  the  indorsee,  H.  Home. — Clerk,  Gibson. 

Wd.  Stewart.  Fac.  Cd.  No.  44,  p.  64. 

No.  77.    [745]  Andrew  Stalker,  Merchant  in  Glasgow  v.  Andrew  Aiton,  Merchant 
there.     February  9,  1759. 

Arrestment  in  the  hands  of  a  person  to  whom  goods  are  consigned  being  used  before  the 
goods  come  to  his  possession,  not  competent.  Goods  put  into  the  hands  of  a 
trustee,  to  be  sold  and  applied  for  behoof  of  creditors,  being  sold ;  arrestment  in  the 

trustee's  hands,  cannot  prevent  him  from  making  the  intended  division  of  the 
price. 

In  February  1754,  John  Trotter  having  carried  to  Jamaica  a  cargo  of  goods,  insured 

them  in  Stalker's  office.  The  price  of  insurance  amounted  to  £57,  12s.  SterUng,  for 
which  he  granted  bills  on  London.     The  bills  were  protested  for  not  acceptance. 

In  July  thereafter,  Trotter  sent  a  cargo  of  sugars  from  Jamaica  to  Leith,  con- 
signed to  Aiton  at  Glasgow,  and  to  Mitchell  at  Leith.     He  inclosed  the  invoices  and 
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bills  of  loading  in  a  letter  to  Aiton  ;  and  desired  him,  "  when  he  received  the  proceeds 
of  the  cargo,  to  discharge  certain  bills  and  accounts  due  by  him  in  Scotland,  as  far  as 

the  proceeds  would  go."  And  to  the  letter  he  subjoined  a  fist  of  the  creditors  to  whom 
these  bills  and  accounts  were  due,  in  which  Mr.  Stalker  is  set  down  as  one.  Mr.  Aiton 
was  likewise  desired  to  insure  the  cargo  ;  which  he  did  in  his  own  name. 

Before  the  arrival  of  the  sugars,  Mr.  Stalker,  in  October  1754,  arrested  them  in 
the  hands  of  Aiton,  as  the  effects  of  Trotter,  his  debtor. 

After  the  arrival  of  the  sugars  at  Leith,  Mr.  Aiton,  in  February  1755,  made  out  an 
account  of  the  proceeds  of  the  cargo,  and  allotted  to  each  of  the  creditors  a  certain 
share  thereof,  corresponding  to  their  debts  ;  by  which  the  whole  was  exhausted,  and 
there  remained  due  to  the  creditors  considerable  sums. 

All  the  creditors  agreed  to  accept  of  this  dividend  except  Stalker ;  and  Aiton 
granted  an  obligation  to  the  other  creditors  to  pay  them  their  shares  of  it. 

[746]  Before  Aiton  had  paid  the  other  creditors,  Stalker  executed  another  arrest- 
ment in  his  hands  ;  and  on  both  arrestments  raised  a  process  of  furthcoming. 

Pleaded  for  Aiton,  the  arrestee.  That  the  first  arrestment  was  inept  and  inefEectual, 

as  it  was  laid  on  in  his  hands  before  he  was  in  possession  of  any  of  the  common  debtor's e£Eects. 
That  the  second  arrestment  was  likewise  ineffectual,  as  it  was  not  executed  till 

after  Mr.  Aiton  became  bound  to  pay  the  dividends  agreed  upon  to  the  other  creditors 
out  of  the  proceeds  of  the  cargo.  They  had  thereby  acquired  such  a  right  to  the 

proceeds  of  this  cargo,  that  it  could  not  be  affected  by  Stalker's  after  arrestment. 
Pleaded  for  Stalker,  the  arrester.  That,  at  the  date  of  the  first  arrestment,  the 

arrestee,  Mr.  Aiton,  was  in  the  legal  and  civil  possession  of  the  cargo.  It  was  con- 
signed to  him;  he  had  insured  it  in  his  own  name ;  he  could  have  sold  it  before  it  arrived, 

and  vested  the  property  of  the  goods,  or  of  the  sum  insured,  in  the  purchaser,  although 
he  had  not  then  obtained  the  natural  possession  of  them :  these  effects  therefore  being 
in  his  possession,  were  subjected  to  diligence  by  arrestment  in  his  hands,  and  were 
properly  arrested.  Thus  it  was  decided,  19th  November  1742,  in  the  case  Rae  cantru 
Nielson,  No.  52,  p.  716,  that  an  arrestment  laid  on  in  the  hands  of  one  copartner,  by 
the  creditor  of  another  copartner,  was  effectual  to  attach  the  copartnery  goods,  although 
the  arrestee  was  not  in  the  natural  possession  of  them.  And  in  the  case,  13th  February 
1740,  Sir  Harry  Innes  corUra  the  Creditors  of  Ludovick  Gordon,  No.  51,  p.  715,  the 
LordB  preferred  an  arrestment  laid  on  in  the  hands  of  an  indorsee  to  a  bill  in  trust 
for  the  common  debtor,  to  a  posterior  one  laid  on  in  the  same  hands  after  the  bill  was 

paid,  and  the  money  thereby  in  the  indorsee's  possession. 
2dly,  That  the  arrestee's  becoming  bound  to  pay  the  dividends  to  the  creditors, 

did  not  transfer  the  property  of  the  subjects  ;  they  continued  in  bonis  of  the  common 
debtor  Trotter,  subject  to  be  attached  by  legal  diligence.  By  the  commission  and 
consignment,  Aiton  was  desired  to  pay  the  proceeds  of  the  cargo  to  the  creditors,  only 
so  soon  as  they  were  put  into  his  hands.  He  was  not  desired,  by  anticipation,  to 
interpone  his  own  obligation  ;  by  so  doing  he  acted  beyond  his  commission  ;  and  such 
actings  cannot  have  any  effect ;  they  cannot  obstruct  or  defeat  the  operation  of  the 
second  arrestment  laid  on  in  the  arrestee's  hands,  while  he  was  in  the  natural  possession 
of  the  common  debtor's  effects,  the  price  of  the  cargo. 

Answered,  That  the  j&rst  decision  did  not  apply  to  the  present  case.  Every  co- 
partner is  considered  as  proprietor,  and  in  possession  of  the  whole  company-goods, 

wherever  they  are  situated  ;  arrestment  therefore  is  properly  executed  against  any  of 
the  partners,  and  will  affect  the  goods  of  the  copartnery  ;  but  goods  consigned  to  a 
trustee  or  factor,  as  in  the  present  case,  are  not  considered  to  be  in  his  hands  until  he 
is  in  the  natural  possession  of  them,  and  till  then  they  are  not  arrestable  in  his  hands. 

[747]  Neither  does  the  second  decision  apply  to  the  present  case.  For  though  biDs 
or  goods  consigned  for  the  behoof  of  the  common  debtor  may  be  subjected  to  the 
arrestment  of  his  creditors,  yet,  when  they  are  consigned  for  payment  of  certain 
creditors,  the  property  is  so  much  transferred  to  those  creditors,  that  the  goods  are 
not  liable  to  diligence  by  arrestment  at  the  instance  of  other  creditors.  This  was  so 
determined  in  a  case,  December  1726,  Jamieson  contra  Leckie,  No.  46,  p.  711. 

"  The  Lord  Kames  Ordinary  found.  That,  in  October  1754,  the  date  of  the  pursuer's 
ffrst  arrestment,  Andrew  Aiton  had  no  such  possession  of  the  goods  as  to  make  the 
arrestment  in  his  hands  a  habile  diligence  for  affecting  the  same  :  And  with  respect 
to  the  second  arrestment,  laid  on  in  Mr.  Aiton's  hands  after  he  became  bound  to  the 
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creditors  to  divide  the  proceeds  of  the  cargo  amongst  them,  found,  That  Mr.  Aiton  was 
not  interpelled,  by  the  said  arrestment,  from  making  payment  to  the  creditors  in 
pursuance  of  his  obligation.  And  the  Lords,  on  advising  a  reclaiming  petition  and 
answers,  adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

Fd.  Die,  V.  3,  p.  41.    Fac.  Cd,  No.  166,  p.  295. 

No.  84.        [759]  John  Grierson  v.  John  Bamsay.    February  25, 1780. 

Arrestment,  the  habile  diligence  for  affecting  the  price  of  heritable  subjects  in  the 
hands  of  a  trustee  for  creditors. 

John  Dickson,  for  behoof  of  his  creditors,  conveyed  his  heritable  estate  to  a  trustee  ; 
and  in  a  deed  of  accession  to  this  conveyance  all  his  creditors  concurred.  But  the 
trust-right  did  not  specify  the  debts,  nor  was  the  trustee  infeft. 

One  of  these  creators  was  Ebenezer  Hepburn ;  to  whom,  again,  Grierson  was  a 
creditor. 

After  the  trust  conveyance,  but  before  the  trustee  had  proceeded  to  sell  those 
subjects,  Grierson  laid  an  arrestment  in  his  hands ;  and,  when  the  sale  was  over, 
insisted  in  a  process  of  furthcoming.  In  this  action  he  was  opposed  by  Ramsay, 
in  the  character  of  trustee  for  the  creditors  of  Hepburn,  who  had  likewise  become 
bankrupt ;  Ramsay  objecting  that  the  arrestment  was  inept,  first,  because  it  had 
not  been  used  in  the  hands  of  the  common  debtor  himself,  but  only  of  his  trustee ; 

and,  2dly,  because  no  moveable  effects  remained  at  the  time  in  the  trustee's  pos- 
[TGOl-session ;  and  though  he  was  vested  in  the  heritable  subjects,  yet  that  these 
could  not  be  attached  by  that  personal  diligence. 

The  Court  had  no  difficulty  in  repelling  the  first  objection  ;  but,  with  respect  to 

the  second,  they  ordered  a  hearing  in  presence  on  this  point, ''  How  far  an  arrestment 
in  the  hands  of  a  trustee,  to  whom  an  heritable  estate  is  disponed  for  payment  of 
cieditors,  is  a  habile  mode  of  diligence  to  affect  the  proportion  of  the  price  of  said 
estate  corresponding  to  the  debts  due  to  any  of  the  creditors,  though  the  estate  was 
not  sold  at  the  time  of  the  arrestment." 

Pleaded  for  Ramsay  against  the  arresting  creditor.  No  heritable  subject  is  arrest- 
able. Prior  to  the  statute  1661,  cap.  32,  which  declared  bonds  bearing  annualrent 

moYeable,  except  quoad  fiscum  et  rdictam,  such  bonds  could  not  be  arrested  ;  Durie, 
Julv  29,  1634,  Laird  of  Lugton  contra  Creditors  of  Dishington.*  And  afterwards 
a  particular  enactment  by  the  same  statute,  cap.  51,  was  necessary  to  render  personal 
oblijgations  in  heritable  bonds,  even  those  on  which  infeftment  had  not  followed, 
subject  to  arrestment.  Now,  in  the  present  case,  there  exists  in  the  trustee  a  com- 

plete heritable  right,  though  personally  vested  ;  and  if  a  special  statute  was  requisite 
m  the  above-mentioned  instances,  it  would  certainly  be  much  more  necessary  to 
render  an  heritable  right  like  this  a  subject  of  arrestment ;  for  otherwise  every  personal 
right  to  lands  would  be  arrestable,  whereas  adjudication  is  undoubtedly  the  only 
mode  of  attaching  such  subjects. 

Answered,  The  thing  arrested  is  the  interest  of  Hepburn,  a  creditor  under  this 
trust-right ;  and  all  the  argument  on  the  other  side  of  the  question  proceeds  on  the 
erroneous  supposition  of  that  interest  being  a  share  pro  indiviso  in  the  heritable 
subjects  conveyed.  On  the  contrary,  the  whole  interest  of  the  creditors  by  the 
trust-deed  resolves  into  a  claim  of  accounting  against  the  trustee.  The  case  is  similar 
to  that  of  the  creditors  of  a  particular  partner  in  a  company,  who  may  attach  by 

arrestment  their  debtor's  share  in  the  company- stock,  although  it  be  composed  of 
heritable  subjects. 

Observed  on  the  Bench,  Were  the  idea  of  a  j)ro  indiviso  interest  accruing  to 
creditors  in  the  whole  estates  conveyed  to  trustees  to  prevail,  it  would  render  the 
execution  of  trust-rights  inextricable.  The  effect  of  the  trust-deed  now  in  question 
was  not  to  give  such  an  interest,  but  merely  to  found  against  the  trustee  a  personal 

*  No.  35,  p.  699. 
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action  arising  to  the  creditors  from  their  jtis  crediti  in  the  estate  of  their  debtor,  in 
order  to  make  him  account  to  them  for  his  intromissions.  This  jits  crediti  could  not 
be  affected  by  adjudication ;  and  therefore  is  the  subject  of  arrestment ;  for  by  one  or 
other  of  these  diligences,  a  creditor  is  entitled  to  attach  every  estate  belonging  to 
his  debtor.  Accordingly,  where  the  estate  of  a  company  is  vested  in  a  trustee,  arrest- 

ment will  carry  to  a  creditor  a  share  in  that  estate,  whether  heritable  or  moveable, 
indiscriminately. 

The  Lords  repelled  the  objections  to  John  Grierson's  arrestment,  and  sustained 
the  same  as  sufficient  to  affect  the  dividend  of  the  proceeds  of  the  heritable  subjects 
which  belonged  to  Dickson  ;  and  which  proceeds  are  now  in  the  hands  of  [761]  Robert 

Maxwell,  the  trustee,  effeiring  to  the  debt  due  by  Dickson  to  Ebenezer  Hepburn." 

Lord    Ordinary,    Gardenston. — For    Ramsay,  Crosbie,  Corbet. — For  Grierson, 
Ilay  Campbell,  Alex.  Fergusson. 

StetoaH.  Fd,  Die.  v.  3,  p.  41.    Fac.  Cd.  No.  108,  p.  203. 

No.  85.         Robert  Davidson  v.  Daniel  Murray.    December  11, 1784. 

Not  competent  to  attach  by  arrestment,  household  furniture  in  the  occupation  of 
a  third  party. 

Duncan  Macfarlane  subset  a  house,  of  which  he  was  the  tenant,  to  Peter  Wilkie, 
for  a  definite  period ;  and,  alongst  with  the  house,  he  let  the  greatest  part  of  the 

furniture,  which  was  his  own  property.  On  Macfarlane's  removal,  accordingly, 
Wilkie  entered  into  the  sole  and  exclusive  possession  of  the  house  and  of  the  furniture. 

Davidson,  a  creditor  of  Macfarlane's,  arrested  the  furniture  as  in  Wilkie's  posses- 
sion ;  and  a  sequestration  of  Macfarlane's  effects  was  likewise  awarded  ;  but  this 

happened  more  than  thirty  days  posterior  to  the  arrestment.  A  competition,  how- 
ever, ensued  between  Davidson  and  Murray,  factor  under  the  sequestration,  which 

depended  on  this  point,  Whether  or  not  the  above  arrestment  was  a  habile  and  effectual 
diligence. 

The  Lord  Ordinary  found,  That  arrestment  in  this  case  was  an  improper  and 
inept  diligence  ;  and  therefore  preferred  the  factor. 

In  a  reclaiming  petition  it  was  pleaded.  All  moveable  effects  of  a  debtor  must 
be  subject  to  the  diligence  either  of  arrestment  or  of  poinding.  The  operation  of 
the  last  is  an  immediate  and  complete  transference  of  property  ;  and,  by  consequence, 

the  proprietor's  right  of  possession  is  here  presupposed.  The  forms,  too,  by  which 
this  diligence  is  executed,  indicate  the  same  idea  ;  there  being  essential  to  these, 
the  assuming  of  possession,  and  the  carrying  of  the  goods  to  the  market-cross.  For 
to  deprive,  either  during  a  longer  or  a  shorter  period,  of  a  possession  which  he  holds 
by  legal  right,  any  one  man  for  the  debt  of  another,  whether  the  proprietor  or  not, 
would  be  a  violation  of  justice.  As  this  arrestee,  then,  had  such  a  title  to  the  ex- 

clusive possession  of  the  subjects  in  question,  it  follows,  that  here  poinding  could 
not  take  place. — Arrestment,  on  the  other  hand,  is  undoubtedly  the  proper  diligence 
to  attach  moveable  effects,  whether  fungibles,  as  money,  or  ifsa  cotfora,  while  in 
the  possession  of  third  parties.  It  has  indeed  been  questioned,  whether  they  could 
be  arrested  in  the  hands  of  a  mere  depositary,  since  he  might  not  be  deemed  to  hold 
the  proper  possession ;  but,  even  in  that  case,  this  diligence  was  found  competent ; 
10th  December  1760,  Creditors  of  Appin,  No.  79,  p.  749.  An  incongruity  has  been 
figured  to  arise  in  the  arrestment  of  household-furniture,  from  the  embarrassment 
to  which  the  temporary  occupier  of  a  room  in  another  person's  house  might  be  thus 
exposed  ;  and  it  has  been  likewise  said,  that,  [762]  on  the  same  principle,  a  traveller 
might  be  made  the  arrestee  of  his  post-chaise.  But  it  was  not  perceived,  that,  in 
those  instances,  the  possession,  not  transferred  to  the  temporary  occupier,  would 
still  be  held  by  him  in  the  right  of  the  owner. 

The  Court  were  of  opinion.  That  poinding  was  the  only  proper  diligence  in  this 
case,  though  it  could  not  have  its  full  effect  before  the  right  of  possession  expired ; 
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but  that  the  temporary  infnngement  of  that  right,  being  essential  to  the  form  of 
execution,  was  to  be  submitted  to. 

The  Lords  therefore  refused  the  petition  without  answers. 

Lord  Ordinary,  Gardenston. — For  Petitioner,  W.  Stewart. — Alt.  A,  Burnet. 

Stewart.  Fol,  Die.  v.  3,  p.  42.     Fac.  Col.  No.  182,  p.  286. 

No.  92.    [767]  John  Corse,  Writer  v.  George  Masterton,  Portioner  of  Bothkenner. 
January  31,  1705. 

An  arrestment  was  laid  upon  a  wife's  annuity,  payable  out  of  land,  for  a  debt  due  by 
the  husband,  who  had  right  to  the  annuity  jure  mariti.  The  arrestment  found 

to  affect  even  the  current  term's  rent,  although,  it  being  uncertain  whether  the 
wife  would  live  till  the  term,  dies  nee  cessit  nee  venit. 

The  deceased  George  Masterton  infefts  Margaret  Dalrymple,  his  spouse,  in  the 
liferent  of  some  houses.  After  his  death  she  marries  one  Muirhead  ;  and  he  being 

debtor  to  Corse  in  a  sum  of  money.  Corse  arrests  the  rents  in  the  tenants'  hands,  as 
falling  under  his  debtor's  jus  mariti.  George  Masterton,  the  first  debtor's  heir,  and 
the  fiar  of  the  lands,  compears,  and  alleges,  Corse's  arrestment  is  null,  because  the 
sabject  arrested  was  no  debt,  and  had  no  being  at  the  date  of  the  arrestment,  because 
the  existence  of  the  debt  depended  on  the  two  joint  lives  of  the  husband  and  the  wife  ; 
and  if  any  of  the  two  had  died  before  the  term,  there  was  nothing  due,  and  so  the 
arrestment  fell  to  the  ground  ;  and  what  makes  it  due,  is  the  liferentrix  outliving  the 
term,  and  till  then  no  arrestment  could  affect  it ;  for,  before  that,  it  was  a  non  ens, 

and  the  arrestment  had  no  foundation  [768]  till  they  had  outlived  the  term. — 
Answered,  This  is  a  notion  never  before  advanced  ;  for  though  the  arrestment  would 
eventually  be  ineffectual  if  either  the  wife  or  husband  had  died  before  the  term,  yet 
being  laid  on  currente  termino,  and  they  outliving  it,  it  is  certainly  a  valid  diligence ; 
and  has  been  so  decided  in  a  competition  betwixt  an  arrester  and  an  assignee ;  27th 
July  1673,  Creditors  of  Scot  competing.  No.  39,  p.  702  ;  and  Stair,  lib.  3,  tit.  1,  §  29, 

allows  arrestments  of  debts  before  the  term  of  payment ;  and  arrestments  on  con- 
ditional debts  are  valid,  as  Dirleton  observes,  voce  Jus  mariti,  and  cites  1. 18,  D.  de  reg. 

jur.,  and  the  case  is  clear  in  annuis  legatis,  §  3,  Institut.  de  verb,  obligat.  I.  16,  §  1,  Z). 
eod.  ti(.— Replied,  There  is  a  great  difference  betwixt  this  case  and  arrestments  on 
debts  whereof  the  term  of  payment  is  not  come  ;  for  there  dies  cessit  licet  non  venit ; 
but  here  it  cannot  be  so  much  as  said  that  dies  cessit ;  for  non  subest  debitum  omnino 
till  the  term  come  ;  and  they  might  as  well  arrest  for  all  subsequent  terms  that  the 
liferentrix  shall  happen  to  live,  as  for  that  current  one.  The  Lords  thought  the  casting 
of  such  arrestments  might  lay  a  foundation  to  defraud  the  creditors  of  liferenters  ; 
for,  if  their  rents  could  not  be  arrested  till  the  term  were  past,  then  by  compounding 
and  giving  down  a  little  they  might  uplift  it  summarily,  and  so  prevent  all  diligence 

of  creditors  ;  and  therefore  the  Lords  sustained  Corse's  arrestment  as  valid  to  affect 
that  current  term,  and  repelled  the  allegeance  of  nullity  against  it. 

Fd.  Die.  v.  1,  p.  57.     Fount,  v.  2,  p.  263. 

No.  94.    [769]  Adam  Livingston,  and  Others  v.  George  Farquhar  Kinloch. 
March  10,  1795. 

When  the  rent  of  the  current  year  is  payable  at  Whitsunday  and  Martinmas,  an 
arrestment  before  Whitsunday  will  only  attach  the  rent  payable  at  that  term. 

The  rents  of  the  estate  of  Craigforth  (the  tenants  of  which,  in  general,  enter  into 
possession  at  Martinmas,  and  pay  their  rents  at  Whitsunday  and  Martinmas,  by 
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eq^ual  portions)  having  been  arrested  by  different  creditors  of  the  landlord,  the  tenants 
raised  a  process  of  multiplepoinding,  in  which  the  rents  payable  at  Martinmas  17d2 
were  claimed  by  Colonel  Livingston,  and  others,  upon  an  arrestment  executed  on 
the  12th  of  November  1791 ;  and,  by  Mr.  Farquhar  Kinloch,  upon  an  arrestment 
executed  on  the  18th  June  1792. 

The  Lord  Ordinary,  *'  in  respect  it  is  admitted  that  the  rents  of  the  estate  of 
Crai^f orth  are  payable  at  two  terms  in  the  year,  Whitsunday  and  Martinmas,  in  eqiul 
portions,  found,  that  the  arrestments  laid  on  in  the  hands  of  the  tenants,  on  the  I2tk 
November  1791,  attached  only  the  current  rent  that  became  payable  at  Whitsundaj 
1792,  and  that  the  arrestments  on  the  18th  June  1792,  attached  the  rents  that  became 

payable  at  the  term  of  Martinmas  following." 
In  a  petition  for  Colonel  Livingston  against  this  interlocutor,  it  was  stated.  That 

not  only  arrears  due  by  a  tenant,  but  current  rents  may  be  attached  by  arrestment. 
That  by  current  rents,  are  meant  those  quorum  dies  cessUy  sed  nondum  venit.  Ersk. 
b.  3,  t.  6,  §  9  ;  and  that  although  rents  may  be  made  exigible  by  termly  payments, 

the  obligation  to  pay  a  year's  rent  is  an  unum  quid,  which  cannot  be  divided,  and  is 
wholly  incurred  by  possession  for  the  smallest  part  of  the  year ;  and  that,  conse- 

quently, the  rents  claimed  were  current  on  the  12th  November  1791 ;  on  which 
account,  accordingly,  the  landlord  might  then  have  sequestrated  the  stock  of  the 
tenant  for  payment  of  them. 

[770]  The  Lords,  unanimously,  refused  the  petition  without  answers. 

Lord  Ordinary,  Ankebville. — For  the  Petitioner,  D.  Cathcart. — Clerk,  Menzies. 

Douglas.  Fd,  Die,  v.  3,  p.  44.     Fac.  Cd,  No.  167,  p.  394. 

No.  101.      [775]  Earl  of  Aberdeen  t?.  The  other  Creditors  of  Scot  of  Blair. 
December  22,  1738. 

Arrestment  found  not  to  fall  by  the  death  of  the  person  in  whose  hands  it  is  laid. 

The  Earl  being  creditor  to  Scot  of  Blair,  used  arrestment  in  the  hands  of  William 

Blair  his  son,  and  thereupon  brought  a  furthcoming  against  him,  in  which  some  pro- 
cedure was  had ;  thereafter,  William  died,  who  being  succeeded  by  Hamilton  Blair 

his  brother,  the  Earl  insisted  in  a  transference  against  him ;  in  which  compearance 
was  made  for  the  creditors  of  Mr.  Scot,  who  produced  an  arrestment  used  for  them, 
in  the  hands  of  Hamilton  Blair,  after  he  succeeded  to  his  brother  ;  and  objected,  That 

the  Earl's  arrestment  perished  by  the  death  of  William ;  so  that  no  decreet  of  furth- 
coming could  now  follow  thereon. 

Answered  for  the  Earl :  There  is  no  other  legal  method  known  by  which  a  moveable 
debt  can  be  taken  in  execution  of  a  decreet,  or  applied  in  payment  of  a  creditor,  but 
by  an  arrestment  and  process  of  furthcoming  founded  thereon  ;  and,  if  an  arrestment 
did  import  no  more  but  a  personal  prohibition  upon  the  debtor,  it  is  not  easily  con- 

ceived how  the  personal  prohibition,  while  it  is  not  contemned,  should  establish  a 
right  in  the  arrester.  It  is  certain,  an  inhibition,  which  is  but  a  personal  prohibition, 
gives  no  action  to  the  inhibitor,  while  it  is  not  counteracted ;  consequently,  an  arrest- 

ment is  not  a  simple  prohibition  upon  the  party,  in  whose  hands  it  is  used,  to  pay ; 
but  it  must  further  give  some  right  to  the  arrester,  which  is  the  foundation  of  a  furdi- 
coming.  With  respect  to  the  particular  effects  whereof,  it  was  observed.  That,  as  an 
arrestment  of  a  debt  (which  is  the  subject  of  the  present  question),  gives  the  arrester 
an  action  for  payment ;  so  it  is  equally  certain,  that  a  creditor  cannot  attain  that  end, 
without  the  intervention  thereof :  Hence  it  would  seem  to  follow,  That  the  arrest- 

ment is  not  a  simple  prohibition,  which  may  be  the  foundation  of  a  reduction,  if  it  is 
contemned,  but  that  it  gives  a  right,  since  there  is  no  instance  in  law  where  a  petitory 
action  is  competent,  but  where  there  is  a  right  upon  which  it  is  founded.  2ao,  It  is 
equally  established,  an  arrestment  gives  a  preferable  right  upon  the  debt  arrested 
by  its  priority,  which  is  inconsistent  with  the  supposition  that  it  is  only  a  personal 
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prohibition,  and  establishes  no  right  in  the  arrester  :  A  personal  prohibition,  while  it 
is  submitted  to,  can  be  no  stronger  than  another  personal  prohibition  made  by  the 
same  anthority  at  any  after  period ;  e.g.  An  inhibition  used  to-day,  and  one  used  ten 
years  hence,  if  the  debtor  in  the  meantime  neither  sells  his  lands  nor  incumbers  them, 
will  have  the  same  effect  against  an  alienation  made  after  both.     This  demonstrates 
that  an  arrestment,  which,  from  the  moment  it  is  laid  on,  gives  an  action,  and  a  pre- 
fer^ioe,  is  not  a  simple  personal  prohibition,  but  establishes  a  right  in  the  arrester. 
But,  3tio,  What  puts  the  point  beyond  doubt,  is.  That,  suppose  a  debt  be  assigned,  and 

the  assignation  not  intimated,  a  creditor  of  the  cedent's  arresting,  will  be  preferred 
to  the  assignee,  afterwards  intimating  his  assignation.     Now,  if  the  arrestment  was 
but  a  prohibition.  What  colour  could  be  assigned  for  this  preference  ?    4to,  It  is  upon 
the  same  principles.  That,  if  the  debtor,  for  payment  of  whose  debt  the  arrestment 
was  used,  happen  to  die,  and  another  creditor  of  his  should  confirm  the  debt  as 
1776]  executor-creditor,  whereby,  if  the  arrestment  were  not  in  the  case,  he  would 
denude  the  JuBreditas  jacens,  and  establish  the  right  in  his  person  as  effectually  as 

if  the  debt  had  been  assigned,  and  intimated  in  the  defunct's  lifetime  ;  yet  the  arrester 
is  preferable,  which  it  is  impossible  can  be  supported,  if  an  arrestment  were  but  a 

personal  prohibition  ;  for  the  confirmation  is  no  contempt,  'tis  no  deed,  neither  of  the 
principal  debtor,  nor  of  him  in  whose  hands  the  arrestment  was  laid ;  'tis  but  a  step 
of  diligence  allowed  by  the  law  to  the  co-creditor ;   but,  when  an  arrestment  is  con- 

sidered as  giving  right  and  a  preference,  it  follows,  that  the  after-diligence  of  the 
executor-creditor  cannot  exclude  it.    And,  if  this  is  the  case,  That  an  arrestment 

creates  a  right  in  the  arrester,  'tis  not  easy  to  be  conceived  upon  what  principles  this 
tt,  and  the  action  thence  arising,  should  become  void  by  the  death  of  the  defender, 

an  established  rule,  That  pen^  actions  do  not  transmit,  unless  after  litiscontesta- 
tion ;  but  'tis  equally  established.  That  an  action  rei  persectUoria,  is  as  competent 

against  the  heir  as  against  his  predecessor,  and  an  action  of  furthcoming  is  in  no  sense 
penal. 

Replied  for  the  creditors  of  Mr.  Scot,  The  doctrine,  that  an  arrestment  falls  by 
the  death  of  the  person  in  whose  hands  it  is  used,  is  a  point  clearly  established  by 

all  our  lawyers ;  particularly  Lord  Stair,  lib.  3,  tit.  1,  lays  it  down  as  a  principle,  "  That 
arrestment  being  a  personal  prohibition,  used  against  him  in  whose  hands  the  arrest- 

ment was  made,  if  he  die,  it  is  not  extended  to  his  succ^^ors ;  but  they  may  dispose 
of  the  goods  or  sums  arrested,  unless  it  be  renewed  in  their  hands  in  the  same  mauner 
as  an  inhibition,  which  is  also  a  legal  prohibition  extending  to  heritable  rights,  as  arrest- 

ment doth  to  moveables ;  but,  though  the  debtor,  whose  goods  or  sums  were  arrested, 
die,  the  arrestment  ceaseth  not,  &c.  Where  the  learned  author  justly  distinguishes 
betwixt  tiie  death  of  the  common  debtor,  and  the  death  of  the  person  in  whose  hands 
the  arrestment  was  used,  the  arrestment  does  not  perish  by  the  death  of  the  one, 
because  it  is  not  directed  against  him,  but  against  the  other,  who  is  inhibited  to  pay 
what  is  in  his  hands,  until  the  arrester  be  satisfied ;  and  so  far  it  agrees  with  an 
inhibition,  that  it  is  a  personal  prohibition,  but  it  di£Eers  in  this,  that  the  efiect  thereof 
does  not  cease  by  the  death  of  the  common  debtor ;  a  distinction  which  seems  to 
have  been  established  the  20th  of  Jan.  1681,  Riddell,  No.  113,  p.  783.  Both  of  them 
are  only  personal  diligences,  but  neither  gives  properly  a  right  to  the  subjects  belong- 

ing to  title  common  debtors.  Heritages  are  only  carried  by  adjudication,  and  inhibition 
is  calculated  solely  for  preventing  alienation :  in  the  same  manner,  arrestment  is 
aDowed  to  prevent  the  common  debtor  from  running  ofi  with  his  efiects,  before  they 
can  be  decerned  to  belong  to  his  creditors ;  so  that  the  furthcoming  is  nothing  else 
bnt  an  adjudication  in  mobi2t&u«,  and  the  arrestment,  the  interim  remedy,  answering 
the  end  in  moveables,  that  an  inhibition  does  in  heritage ;  nor  is  there  any  reason 
for  giving  it  a  stronger  efiect  than  what  is  allowed  to  the  other.  This  doctrine  is 
likewise  laid  down  by  several  other  lawyers,  and  not  a  little  confirmed  from  this  con- 

sideration. That  it  does  not  appear  ever  the  point  was  so  much  as  debated.  As  to  the 
argument  urged  for  the  Earl,  That  an  arrestment  must  be  something  [777]  else  than 
a  personal  prohibition ;  it  was  answered,  A  second  arrester  is  preferable  to  the  first,  if  he 
obtain  the  first  decreet  of  furthcoming,  which  is  incompatible  with  the  Earl's  plea ;  and, 
if  an  arrestment  ̂ ve  any  right,  such  as  a  decreet  of  adjudication  or  furthcoming,  there 
is  no  reason  why  it  shotdd  prescribe  sooner  than  forty  years  :  neither  is  it  inconsistent 
with  the  notion  of  an  arrestment's  being  only  a  personal  prohibition,  that  they  are 
preferred  according  to  their  dates ;  for,  suppose  one  is  laid  on  to-day,  and  another 

MOB.  I.  4* 
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half  a  year  after,  and  both  arresters  are  insisting  for  a  decreet  of  furthcoming,  is  it  not 
agreeable  that,  in  pari  ccum,  he  who  used  the  first  diligence  should  be  preferred  ?  And 
there  is  this  good  ground  for  preferring  the  first  arrester,  That  it  was  his  diligence 
which  preserved  the  subject  in  medio,  otherwise  the  common  debtor  might  have  got 
payment  from  his  debtor  during  the  half  year  that  intervened  betwixt  the  date  of  the 
first  and  second  arrestment :  it  is  likewise  consistent  with  this  doctrine,  that  arrest- 

ments are  preferred  conform  to  their  dates  in  a  competition  with  assignees,  according 
to  the  dates  of  the  intimations  of  their  assignation  ;  for  an  assignation  to  a  personal 

debt  being  only  a  personal  right,  the  cedent's  debtor  is  not  obliged  to  know  of  any 
private  assignation  the  cedent  has  made,  until  it  be  intimated  to  him  ;  and  therefore, 
until  then,  he  may  bona  fide  pay  the  old  creditor,  who,  till  the  intimation,  is  considered 
as  the  proper  creditor.  An  arrestment  has  the  same  effect,  namely,  to  put  the  common 
debtor  s  debtor  in  mala  fide  to  pay  him ;  but  then,  that  an  arrester  is  preferred  to  a 
prior  assignee,  who  only  intimates  his  assignation  after  the  arrestment,  seems  to  have 
been  wisely  introduced  by  our  law,  to  prevent  the  hazard  that  there  was  of  antedating 
such  latent  deeds.  And,  lastly.  As  to  the  observation,  That  an  arrestment  is  preferred 
to  an  executor-creditor  confirming  the  debt,  it  was  answered,  The  present  question  is 
only,  whether  it  perishes  by  the  death  of  him  in  whose  hands  it  was  laid  on,  seeing  it 

is  admitted  the  common  debtor's  death  does  not  alter  the  case  ?  for,  as  he  is  only  called 
for  his  interest,  the  calling  his  successor  is  sufficient ;  and,  as  the  inchoat  diligence 
against  the  person,  in  whose  hands  the  arrestment  is  used,  may  be  thus  carried  on ; 
the  arrester  wDl  be  preferred  to  the  other  creditors  of  the  common  debtor,  who  shall 
confirm  the  subject ;  because  that  is  only  a  new  step  of  diligence  for  affecting  their 

debtor's  means  ;  and,  as  his  death  does  not  alter  the  arrester's  diligence,  the  executor- 
creditors  can  be  in  no  better  case  after  their  debtor's  decease,  than  they  would  have 
been  in  by  using  a  second  arrestment,  in  order  to  affect  their  debtor's  means,  in  case 
he  had  been  ahve  ;  for  the  sums  arrested  are  indeed  in  bonis  defuncti,  but  affected  by 

a  prior  arrestment  that  is  not  altered  by  the  common  debtor's  death  ;  whereas,  from 
its  nature  as  a  personal  prohibition,  it  perishes  with  the  person  in  whose  hands  the 
arrestment  was  used,  he  alone  being  personally  inhibited  thereby. 

The  Lords  f^und,  That  the  arrestment  does  not  die  with  the  person  in  whose  hands 
it  was  used,  but  may  be  made  effectual  against  his  heir  by  a  furthcoming,  the  subject 
being  in  medio.  C,  Home,  No.  110,  p.  176. 

No.  147.  [802]  Margaret  White,  Petitioner.    July  22, 1741. 

Suspension  having  been  obtained  of  a  decreet-arbitral,  after  arrestments  had 
been  used  thereupon,  and  the  suspender  applying  for  letters  of  loosing  the  arrest- 

ments, the  Lords  were  of  opinion,  that  wherever  a  decreet  is  suspended,  arrestments 
on  it  are  looseable,  though  laid  on  before  the  suspension;  and  therefore  granted 
warrant  for  letters  of  loosing,  but  upon  new  caution. 

FoL  Die,  V.  3,  p.  44.    KUkerran  (Arrestment),  No.  9,  p.  40. 

No.  149.    [803]  John  Macarthur  v.  David  Bruce.    July  22, 1760. 

Arrestment  of  goods  contained  in  lockfast  trunks  and  packages,  being  loosed,  upon 
caution,  and  the  goods  afterwards  given  up  by  the  arrestee  to  the  common  debtor, 
without  any  inventory  or  appreciation,  the  cautioner,  in  the  loosing,  foiuid 
liable  to  the  arrester  to  the  extent  of  the  debt  upon  which  the  arrestment  was  used. 

John  Macarthur,  as  executor  nominated  by  Ludovick  Grant,  brought  a  process, 
in  his  own  name,  and  in  that  of  Elisabeth  Leslie,  a  creditor  of  the  said  Ludovick 
Grant,  in  a  bond  of  £150,  against  Barbara  and  Grizel  Grants,  his  sisters ;  alleging. 
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That,  upon  their  brother's  death,  they  had  clandestinely  intromitted  with  and  carried 
off  sundry  moveable  effects  belonging  to  him ;  and  therefore  concluding  against 
them,  as  vicious  intromitters,  to  restore  the  said  effects,  or  to  make  payment  of  £150 
Sterlmg  as  the  value  of  the  goods. 

In  this  process  compearance  was  only  made  for  Barbara ;  and  she  having  acknow- 
ledged her  intromission  with  certain  particulars  of  furniture,  and  other  effects,  of 

which  a  condescendence  was  given  in  to  process,  but  the  values  of  which  were  not 
ascertained,  she  was  decerned,  by  decreet  of  the  Court  of  Session,  to  return  the  said 

goods  to  the  pursuer. — It  was  further  alleged,  That  about  the  time  of  her  brother's 
death,  she  intromitted  with  £22  Sterling  of  cash,  which  was  then  lying  by  him. 
To  this  she  made  no  answer,  but  withdrew  her  compearance  ;  upon  which  she  was  also 
decerned  to  make  payment  to  the  pursuer  of  the  said  £22.  Mrs.  Grizel,  the  other 

sister,  was  decerned  in  absence,  as  a  vicious  intromitter  with  her  brother's  effects, 
to  restore  the  money,  goods,  gear,  and  effects,  intromitted  with  by  her ;  or  otherwise 
to  make  payment  to  the  pursuer  of  £150  Sterling,  with  interest  and  penalty, 
in  terms  of  the  libel. 

[SOU  During  the  dependence  of  that  process,  the  pursuer  having  learned  that 
the  sisters  had  conveyed  certain  trunks  and  packages,  containing  effects  belon^g  to 
their  deceased  brother,  to  the  warehouse  of  Robert  Grant,  merchant  in  Leith,  he 
immediately  arrested  the  same  in  the  hands  of  Robert  Grant.  Upon  which,  the 
two  sisters  having  applied  for  a  loosing  of  the  arrestment,  David  Bruce,  writer  in 

Edinburgh,  became  cautioner  in  common  form,  "  That  the  goods  and  effects  arrested 
in  the  hands  of  Robert  Grant,  at  the  instance  of  John  Macarthur,  should  be  made 
furthcoming  to  the  said  John  Macarthur,  in  case,  at  discussing  the  process  raised  at 
his  instance  against  Mrs.  Barbara  and  Gribel  Grants,  it  should  be  found,  that  they 
onght  to  restore  the  goods,  gear,  and  effects,  or  make  payment  of  the  sums  of  money 

thoein  Hbelled."  ̂ d  the  arrestment  being  accordingly  loosed,  the  chests,  &c., 
were  given  up  by  Robert  Grant  to  the  two  sisters,  without  looking  into  them,  or 
having  any  knowledge  of  the  contents. 

Uacar^ur  thereupon  commenced  a  process  against  Bruce,  the  cautioner,  sub- 
aaming  on  the  above  facts ;  and  concluding  against  him  for  restitution  of  the  several 
goods  which  Barbara  Grant  had  been  ordained  to  restore,  and  the  £22  Sterling  in 
which  she  had  been  found  liable  ;  and  likewise  to  restore  the  money,  goods,  and  effects, 
which  had  been  intromitted  with  by  Grizel ;  or  to  make  payment  of  the  sum  of  £150 
Sterling,  with  annualrents,  &c.,  in  terms  of  the  decreet  against  her. 

The  Lord  Ordinary  "  found  the  cautioner  David  Bruc«  liable  in  payment  of  the 
sum  of  £150  Sterling  to  the  pursuer."  But  the  cause  having  been  afterwards  re- 

ported, Mr.  Bruce  insisted  in  the  following  defences  : 
Imo,  The  defender  can  be  no  further  liable  than  to  make  the  arrested  goods 

forthooming,  or  pay  their  values  as  they  shall  be  ascertained  by  the  pursuer. 
The  effect  of  an  arrestment  of  goods  is  only  to  attach  them  in  the  hands  of  the 
penon  in  whose  possession  they  happen  to  be,  and  thereby  to  subject  him  to  the 
obligation  of  making  these  goods  furthcoming,  or  so  much  thereof  as  shall  be 
eqnal  to  the  debt  upon  which  the  arrestment  is  used.  The  arrestee  can  never  be 
Dttde  further  liable,  unless  he  has  been  guilty  of  unwarrantable  breach  of  arrest- 

ment;  and  when  a  person  becomes  cautioner  in  a  loosing,  the  nature  of  such  obliga- 
tion is,  that  he  becomes  boimd  in  the  same  manner,  and  to  the  same  extent,  that 

the  arrestee  would  have  been  if  the  arrestment  had  not  been  loosed.  The  pursuer, 
therefore,  in  this  action,  concludes  improperly.  The  defender  has  no  concern  with 
the  extent  of  the  sums  decerned  for  against  Barbara  and  Grizel  Grants ;  he  is  only 
obliged  to  make  the  goods  furthcoming  which  were  arrested  in  Robert  Grant's  hands, 
or  to  account  for  the  values  thereof,  in  the  same  way  as  Robert  Grant  himself  would 
have  been,  had  the  arrestment  not  been  loosed.  The  sole  effect  of  the  defender's 
becoming  cautioner  was,  to  substitute  him  in  Robert  Grant's  place ;  and  it  is  incumbent 
upon  the  pursuer  to  ascertain  what  was  the  value  or  extent  of  the  goods  arrested. 
To  that  extent  only  the  defender  is  liable,  by  the  nature  of  the  transaction,  as  well 
M  the  express  words  of  the  bond  of  cautionry  above  recited.  Agreeable  to  this 
4)ctrine,  the  Lords  have  decided,  that  [805]  the  cautioner,  in  a  loosing  of  arrestment, 
can  be  decerned  to  pay  no  more  than  what  appears,  from  the  oath  of  the  aiTcstee,  to 

have  been  then  owing'  by  him ;  Durie,  21st  June  1626,  and  2d  February  1627,  Lord Balmerino  contra  Tiaird  of  Lochinvar,  No.  126,  p.  788. 
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It  is  true,  that  in  this  case  the  goods  arrested  were  contained  in  lock-fast  trunks ; 
and  Robert  Grant,  who  has  been  examined  upon  oath,  says,  he  is  ignorant  of  the 
value  of  the  goods.  But  this  circumstance  ought  not  in  reason  to  make  any  difference : 
the  defender  knew  nothing  about  the  goods  being  contained  in  any  locked  repositories ; 
he  did  not  think  it  incumbent  on  him  to  take  any  inventory  of  these  goods  ;  and  as 
he  was  certainly  guilty  of  no  unlawful  act,  in  becoming  cautioner  in  common  form 

in  the  loosing  of  an  arrestment,  it  would  be  very  hard  to  subject  him  to  the  pursuer's 
whole  debt,  however  considerable,  and  however  far  exceeding  the  value  of  the  goods, 
merely  from  this  reason,  that  they  were  given  up  without  any  inventory  being  made 
of  them. — Suppose  the  pursuer  had  used  an  arrestment  in  the  hands  of  a  debtor  to 
Barbara  or  Grizel  Grant,  whose  debts  could  be  no  otherwise  instructed  but  by  the 

debtor's  oath ;  that  the  defender  had  become  cautioner  in  common  form  for  loosing 
the  arrestment ;  and  that,  in  the  meantime,  the  arrestee  had  died,  so  that  the  mean 
of  proof  for  establishing  his  debt  was  lost :  it  could  not  in  such  case  have  been  main- 

tained, that  it  was  the  defender's  duty,  when  he  became  cautioner  in  the  loosing,  to 
have  inquired,  and  informed  himself,  what  was  the  precise  extent  of  the  debt  arrested, 
or  that  ne  would  have  been  subjected  in  payment  of  the  whole  debt  upon  which  the 
arrestment  was  used.  Besides,  in  the  present  case,  it  cannot  be  said,  that  the  proof 
of  the  value  of  the  goods  arrested  has  become  impracticable  ;  the  value  and  extent  of 
them  may  still  be  proved  by  the  oaths  of  Barbara  and  Grizel  Grants,  to  whom  they 
were  delivered  up  ;  and,  while  that  mean  of  proof  remains,  it  would  be  hard  to  subject 
the  defender  in  pajrment  of  the  whole  debt  said  to  be  due  to  the  pursuer. 

2do,  The  defender  cannot  be  made  liable  in  £150  upon  the  decreet,  as  obtained 
either  against  Mrs.  Barbara  Grant  or  against  Mrs.  Grizel.  For,  with  regard  to  Mrs. 
Barbara,  she  is  not  found  liable  in  £150,  but  only  to  restore  certain  particulars  of 
furniture  contained  in  an  inventory  or  condescendence,  and  to  make  payment  of  £22 
Sterling  of  cash  said  to  have  been  intromitted  with  by  her ;  which  last  part  of  the 
interlocutor  was  in  absence,  and  without  proof.  And,  with  regard  to  Grizel,  though 
she  is  indeed  found  liable  in  £150  Sterling,  as  the  value  of  the  goods  supposed  to  have 
been  carried  off  by  her ;  yet  as  the  decreet,  quoad  her,  was  entirely  in  absence,  so  it 
is  still  competent  to  her  to  reduce  that  decreet,  unless  proper  evidence  be  brought  of 
her  intromission,  and  if  so  it  is  equally  competent  to  the  defender  to  reduce  that 
decreet ;  or,  even  without  the  form  of  a  reduction,  to  object  to  it  in  this  process,  as 
obtained  against  her  without  evidence. 

Answered  for  the  pursuer.  There  is  no  occasion  to  dispute  the  general  principle 
assumed  by  the  defender,  that  an  arrestment  can  carry  no  more  than  what  is  in  the 

arrestee's  hands  at  the  time  of  laying  it  on ;  and  that,  if  there  is  no  other  mean  of 
proof  to  ascertain  the  value  or  amount  of  the  subject  arrested,  recourse  [806]  niust 

be  had  to  the  arrestee's  oath.  But  the  present  case  is  somewhat  particular.  It  is  a 
fact  admitted  on  all  hands,  that  the  subjects  arrested  were  trunks  full  of  goods,  the 
contents  imknown ;  and  as,  by  loosing  the  arrestment,  whereby  the  sisters  were 
allowed  to  possess  themselves  of  the  goods,  it  is  now  rendered  impracticable  to  prove 
the  extent  or  value  of  them,  the  law  must  presume,  that  they  were  in  value  equal  to 
the  sums  for  which  the  arrestment  was  used.  The  matter  is  not  otherwise  extricable. 

And  if  the  defender's  plea  were  to  be  listened  to,  all  such  arrestments  might  be  evacu- 
ated, and  rendered  of  no  effect.  The  pursuer  can  have  nOxdecreet  against  the  arrestee, 

as  the  loosing  the  arrestment  warranted  him  as  effectually  to  deliver  up  the  goods,  as  if 
no  arrestment  had  ever  been  used ;  so  that  any  difficulty  which  now  occurs  in  ascertain- 

ing the  value  of  the  goods,  arises  from  the  defender's  neglect,  in  allowing  the  sisters  to 
possess  themselves  of  these  effects  without  inventory  or  appretiation.  The  pursuer 
cannot  agree  to  hold  the  oaths  of  the  sisters  as  a  proper  mean  of  proof,  for  ascertaining 
the  quantum  and  value  of  these  goods.  This  would  be  a  most  dangerous  precedent,  as 
they  are  plainly  interested  to  conceal  and  depretiate  the  goods.  The  law  will  presume, 
that  the  defender  knew  the  goods  arrested  to  be  at  least  of  equal  value  with  the  sums 
for  which  the  arrestment  was  used,  otherwise  he  would  not  have  allowed  them  to  be 
given  up,  without  using  some  precaution  for  ascertaining  their  value  :  he  knew  that 
the  purpose  of  loosing  the  arrestment,  was  to  put  the  sisters  in  possession  of  the  goods ; 
and  if  he  did  not  previously  know  their  value,  it  was  his  duty  to  have  inventoried  and 
appretiated  them. 

With  regard  to  the  other  defence,  founded  on  the  objections  to  the  decreet  against 
the  two  sisters  ;  in  the  first  place.  It  is  clearly  proved,  by  the  depositions  of  a  variety 
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of  witnesses  examined  in  that  process,  and  by  Mrs.  Barbara's  own  confession,  that  she 
had  a  considerable  intromission  with  her  brother's  effects  ;  and  she  was  accordingly 
ordained  to  restore  them.  Those  goods  which  she  acknowledged  to  have  been  in  her 
possession,  were,  to  appearance,  of  considerable  value ;  but  it  has  now  become  im- 

possible to  ascertain  the  precise  worth  of  them,  because  they  have  been  carried  away 

and  disposed  of  by  the  sisters,  which  they  had  access  to  do  by  the  defender's  loosing 
the  arrestment :  And  therefore,  as  it  has  become  impossible,  either  for  Mrs.  Barbara 
or  the  defender,  to  restore  the  identical  goods,  or  values  of  them,  he  must  be  liable  in 
the  alternative  which  the  pursuer  concluded  for  in  that  process,  of  £150  Sterling,  as 
the  supposed  value  of  the  goods  abstracted.  2dly,  With  regard  to  Grizel,  though  it 
is  true,  that  the  decreet  quoad  her  was  in  absence,  yet  this  does  not  alter  the  case ; 
for  the  two  sisters,  by  joming  in  an  application  to  have  the  arrestment  loosed,  did 
acknowledge  their  joint  interest  in  the  goods  arrested ;  and  the  consequence  of  the 
loosing  was,  that  they  possessed  themselves  of  and  carried  away  these  goods,  without 
inspection  or  inventory ;  and  as  the  defender,  by  interposing  his  cautionary  security, 
wiAout  any  notice  or  intimation  to  the  pursuer,  and  without  any  precaution  taken 

for  ascertaining  the  particulars  or  values,  suffered  the  goods  themselves  to  be  with- 
drawn, the  presumption  of  law  is,  that  these  goods  were  acknowledged  to  be  of  superior 

yalae  to  [807]  the  sums  libelled ;  and  consequently,  as  the  defender  has  rendered  it 
impracticable  to  say,  what  was  the  value  or  extent  of  the  goods  themselves,  he  must 
be  liable  in  their  presumed  value  of  £150.  The  defender  cannot  be  in  a  better  case 
than  Grizel  herself,  were  she  insisting  in  a  reduction  of  that  decreet ;  and  as  by  taking 

the  goods  out  of  the  arrestee's  hands,  and  disposing  of  them,  it  has  been  renderea 
impracticable  to  prove  the  precise  value  of  them,  it  would  be  impossible  for  her  to 
prevail  in  such  reduction  ;  and  therefore  the  defender,  who  gave  her  an  opportunity 
oi  80  doing,  must  be  liable  in  terms  of  the  decree  that  stands  against  her. 

"  The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor ;  but  remitted  to  his 
Lordship  to  hear  parties  procurators  upon  any  objections  that  might  be  to  the  decreet 
against  Grizel  Grant." 

N.B.  The  cause  having  come  back  to  the  Lord  Ordinary,  the  above  objection 
vas  again  stated  by  the  defender  to  the  decreet  against  GrLzel  Grant ;  to  which  the 
pursuer  having  made  answer  as  above,  the  Lord  Ordinary,  upon  the  21st  February 

1761,  "  repelled  the  objections,  and  allowed  the  decreet  formerly  pronounced  to  be 
extracted. ' — And  the  Lords,  upon  advising  a  reclaiming  petition  and  answers,  upon 
flieSthJuly  1762,  adhered. 

Act  Macqueen  &  LocKHABT. — Alt.  Da.  GB-fiME. — Clerk,  Kirkpatrick. 

Fol  Die.  V.  3,  p.  44.    Fac.  Col  No.  239,  p.  435. 

No.  160.  [813]  Lord  Pttmedden  v.  Patersons.    July  17, 1678. 

Found  in  conformity  with  Charters  t?.  Neilson,  No.  157,  p.  811. 

Pitmedden  having  arrested  in  the  hands  of  merchants  in  Aberdeen,  the  price 
of  some  bear  sold  to  them  by  Chromarty,  Masters  William  and  Robert  Patersons  haying 
arrested  the  same  also  ;  the  merchants  gave  in  a  bill  of  suspension  of  double  poinding, 
and  both  parties  having  compeared,  the  Lords  appointed  the  cause  to  be  discussed 
upon  the  bill,  and  did  prefer  Pitmedden,  though  the  last  arrester,  to  the  Patersons, 
because  they  arrested  before  the  term  of  payment  of  their  bonds  for  which  they  arrested, 
and  Pitmedden's  term  was  past,  albeit  several  decisions  were  adduced,  sustaining 
arrestmente  laid  on  before  the  term,  to  take  efEect  after  the  term  ;  so  that  such  execu- 

tions were  not  null,  otherwise  inhibition  would  be  also  null  on  the  same  ground,  in 
respect  that  the  Lords  did  not  find  the  first  arrestment  nuU,  but  that  the  same  might 
be  sustained  where  the  [814]  debtor  was  lafsus  or  vergens  ad  inoviam  ;  otherwise  such 

arrestments  passing  of  course  periculo  petentisy  are  not  warrantable  to  stop  the  debtor's 
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disposal  of  his  moveables  and  sums  before  the  term  of  payment ;  for  inhibition  reachetb 
not  these ;  but  the  posterior  arrestment  was  preferred  by  the  Lords,  as  the  more 
formal  and  legal  diligence,  as  was  lately  done  in  the  case  of  Charles  Charters  «. 
Cornelius  Neilson,  No.  157,  p.  811 ;  but  the  Lords  ordained  Pitmedden  to  assign  hk 
security  to  the  Patersons.     (See  Legal  Diligence.) 

Fol  Die.  V.  1,  p.  60.    Stair,  v.  2,  p.  636. 

No.  177.  [824]  James  Lister  v.  John  Kamsay.    July  25, 1787. 

A  prior  arrester,  who  entered  his  claim  before  a  decree  of  furthcoming  was  extracted, 
preferred  to  a  posterior  arrester,  who  brought  the  process,  although  the  former, 
after  arresting,  had  not  proceeded  in  his  diligence  for  three  years. 

James  Lister,  being  creditor  to  Lilias  Dewar,  used  arrestment  in  the  hands  of  one  of 
her  debtors  in  1785.  He  immediately  after  brought  an  action  of  furthcoming,  which 
was  conjoined  with  an  action  of  multiplepoindmg  raised  by  the  arrestee;  and  he 
obtained  a  decreet  of  preference. 

Before  this  decreet  was  extracted,  a  claim  was  entered  for  John  Ramsay,  in  virtue 
of  an  arrestment  which  had  been  used  by  him  three  years  before.  But  the  Lord 

Ordinary,  "  on  account  of  the  mora  on  the  part  of  the  claimant,  of  new  decerned  in  the 

preference." In  support  of  this  judgment,  which  was  afterwards  brought  under  review  of  the 
Court,  James  Lister 

[825]  Pleaded :  Anciently  the  only  effect  of  arrestment  was  to  prevent  voluntary 
payments  to  the  debtor  himself.  In  a  cx)mpetition  of  creditors,  it  was  not  the  person 
whose  arrestment  was  first  executed,  but  he  who  first  obtained  a  decreet  of  furth- 

coming, to  whom  the  preference  was  given :  And  hence  it  sometimes 
happened,  that  a  prior  arrester,  who  had  brought  Ids  action  in  the  Court  of  Session, 
was  postponed  to  one,  who,  having  commenced  the  same  action  in  an  inferior  court,  had, 
from  the  shortness  of  the  inducicB  there  allowed,  been  able  more  speedily  to  complete 
his  diligence.  In  modern  times,  it  is  true,  this  strictness  has  been  considerably 
relaxed ;  but  still  any  unreasonable  delay  will  be  fatal  to  the  preference  otherwise 
given  to  priority  in  date.  A  second  arrester,  therefore,  who,  without  loss  of  time, 
has  brought  his  action,  and  who  has  obtained  a  decreet,  ought  certainly  to  be  preferred 
to  one,  who  for  years  has  neglected  to  follow  out  his  diligence  in  a  proper  manner. 
Spottiswood,  Harcarse,  voce  Arrestment ;  Stair,  b.  4,  tit.  35,  §  6  ;  Bankton,  b.  3,  tit.  1, 
§  43  ;  Erskine,  b.  3,  tit.  6,  §  18. 

Answered :  Since  the  enactment  of  1669,  limiting  the  duration  of  arrestments 
to  five  years,  it  does  not  appear  that  any  other  restraint  ought  to  be  imposed  on  the 
users  of  this  mode  of  diligence.  At  any  rate,  the  preference  here  awarded  seems 
unsupported  by  any  precedent.  Whatever  may  have  been  the  effect  of  arrestment 
in  the  most  ancient  periods  of  our  law,  it  has  now,  for  a  long  while,  been  considered, 
not  only  to  prohibit  payments  to  the  debtor,  but  also  to  create  a  certain  lien  or  nexus 
in  favour  of  the  arrester,  which  nothing  but  an  extracted  decreet  of  preference  obtained 
by  another  creditor  can  effectually  disappoint.  In  the  present  case,  as  an  action  of 
multiplepoinding  had  been  commenced,  to  which  the  first  arrester  was  a  party,  an 
extracted  decreet  in  that  process  would  also  have  been  necessary,  to  put  the  arrestee  in 
safety  to  pay  to  any  other  person. 

"  The  Lords  altered  the  interlocutor  of  the  Lord  Ordinary,  and  found  the  first 
arrester  to  be  preferable." 

Lord  Ordinary,  Alva. — For  John  Ramsay,  M*Cormick. — For  James  Lister,  Patison.— 
Clerk,  Orme. 

Craigi^,  If'o?.  Z)tc.  v.  3,  p.  46.    JPoc.  GoZ.  No.  343,  p.531. 
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No.  4.  [8]  William  Laidlaw  v.  John  Wyldb;    June  9, 1801. 

The  exemption  of  members  of  the  College  of  Justice  from  inferior  judicatories,  must 

be  pleaded  in  the  inferior  court.  Professors'  salaries  are  arrestable,  salvo  bene- 
fcio  competerUicB. 

William  Laidlaw  obtained  decree  before  the  Sheriff  of  Edinburgh  against  Mr. 
John  Wylde,  advocate,  Professor  of  Civil  Law  in  the  University  of  Edinburgh,  for 

payment  of  a  bill  accepted  by  Mr.  Wylde,  to  which  the  pursuer  had  right  by  indorsa- 
tion. No  objection  was  there  stated  to  the  jurisdiction  of  the  Sheriff.  Upon  this 

decree,  the  pursuer  arrested  Mr.  Wylde's  salary  in  the  hands  of  the  Magistrates  of 
Edinbui^h. 

Mr.  Lsiidlaw  raised  a  forthcoming,  and  afterward  (other  creditors  having  appeared) 
a  multiplepoinding,  in  name  of  the  Magistrates,  both  in  the  Court  of  Session. 

The  Lord  Ordinary  having  preferred  the  pursuer  in  terms  of  his  libel ;  in  a  petition 
for  Mr.  Wylde,  who  enjoyed  a  pension  from  the  Crown,  it  was,  int£r  cdia. 

Pleaded :  Imo,  The  decree  of  the  Sheriff  was  null,  as  pronoimced  against  a  member 
of  the  College  of  Justice,  who  was  not  subject  to  his  jurisdiction ;  Bankt.  b.  4,  tit. 
7, 1 11 ;  Diet,  voce  Colleqe  op  Justice. 

2do,  Professors'  salaries  being  alimentary,  and  given  to  enable  them  to  maintain 
a  suitable  station  in  life,  are  not  arrestable. 

Answered  :  1st,  The  privilege  of  members  of  the  College  of  Justice  is  not  effectual, 
noleas  pleaded  in  the  inferior  court. 

2do,  If  Mr.  Wylde  had  been  pursuer  of  a  cessio  bonorum,  he  would  have  been 
obliged  to  give  up  a  reasonable  proportion  of  his  income  to  his  creditors,  and,  having 
a  pension  from  the  Crown,  he  would  not  have  been  allowed  likewise  to  retain  his 
saLuy.  The  present  case  must  be  decided  on  the  same  principle.  There  is  nothing 

in  the  nature  of  a  Professor's  salary  which  excludes  arrestment,  though,  where  he 
has  no  other  income,  he  may  plead  heneficium  competenticBy  5th  March  1768,  Grierson, 
Na  102,p.  11784;  19th  May  1791,  Mackenzie,  No.  90,  p.  10413;  23d  February  1773, 
Holiday  v.  Macphail,  No.  58,  p.  729;  Spottiswood,  voce  Pension,  Act.  Sed.  11th 
June  1613. 

The  Court  being  unanimously  of  opinion,  that  the  respondent  was  right  on  both 

groonds,  adhered  to  the  Lord  Ordinary's  interlocutor,  and  (26th  June)  refused  a 
petition  without  answers. 

Lord  Ordinary,   Hermand. — Act.   Maxwell   Morison. — Alt.   Eraser    Tytler. — 
Clerk,  Menzies. 

D.  A  Fac.  Col  No.  135,  p.  531. 

No.  19.  [831]  MuiR  v.  Calder.    December  8, 1635. 

The  assignee  can  be  in  no  better  situation  than  the  cedent  would  have  been. 

Umquhil  Henry  Hunter  was  addebted  to  Thomas  Barber  in  300  merks :  This 
Henry  having  left  behind  him  only  one  daughter,  that  lived  not  long  after,  his  means 
fell  to  two  sisters,  Janet  and  Bessie  Hunters.  John  Muir,  who  married  Janet,  paid 

the  BTim  to  Thomas  Barber,  and  took  assignation  of  it  in  the  Laird  of  [832]  Annistoun's 
name.  John  Muir  of  Annistoun,  the  assigney's  son,  sought  to  have  this  bond  trans- 

ferred against  Richard  Calder,  grandchild  to  Bessie  Hunter,  the  other  sister,  and 

who  had  served  himself  heir  to  the  said  Henry  Hunter  his  grandmother's  brother. 
Alleged,  No  transferring ;  because  offers  to  prove,  that  the  said  bond  was  paid  by 
John  Muir,  husband  to  Janet ;  which  John  was  debtor  of  the  said  sum,  in  so  far  as 

he  having  married  the  said  Henry's  sister,  and  apparent  heir  portioner,  did  intromit 
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with  his  goods  and  heirship,  and  disponed  certain  of  his  lands  and  heritages,  the  price 
whereof,  with  the  goods  intromitted  with  by  him,  will  be  more  than  the  bond  libelled. 
Replied,  That  this  ought  to  be  repelled ;  because,  any  payment  made  by  John  Mnii 
was  not  to  the  effect  Henry  his  heir  should  be  liberate,  but  rather  to  burden  him; 
for  he,  seeing  that  he  was  such  a  party  as  might  be  burdened  with  the  payment  of 

the  said  bond,  made  payment  of  it,  and  took  assignation  in  Annistoun's  name,  that 
he  might  lay  it  on  upon  the  heir  again,  which  was  very  lawful  for  him  to  do  ;  so  that 
it  was  not  solutio,  but  rather  naminis  emptio :  And  as  to  his  intromission,  it  was 
with  his  own  goods  belonging  to  him  jure  mariti ;  and  although  they  came  to  him  by 
his  wife,  yet  he  was  not  bound  for  that  to  undergo  all  h»r  debts  ;  and  that  although, 
perhaps,  if  he  had  been  convened  for  it  in  his  own  time,  he  would  have  been  found 

fiable  to  it ;  yet,  now  he  being  dead,  his  interest  ceasing  (seeing  he  was  only  conveen- 
able  pro  interesse  et  nan  prirmpaliter),  the  allegeance  must  be  repelled  specially  in 
consideration  of  the  assigney,  who  being  a  singular  successor,  cannot  be  obliged  to 
pay  this,  whatever  might  have  been  said  against  the  cedent.  Duphed,  The  assigney 

can  be  in  no  better  case  than  the  cedent ;  and  if  the  cedent's  own  name  had  been  in 
the  assignation,  no  question  but  it  had  been  unprofitable  to  him,  even  so  must  it  be 

where  he  borrowed  another's.  And  it  is  most  reasonable,  that,  this  bond  being  paid 
out  of  the  debtor's  own  ̂ ear,  his  heir  should  not  be  burdened  with  it  again  ;  and  that 
the  pursuer's  cedent  having  reaped  the  benefit,  should  be  liable  to  the  burdens,  quia 
quern  aequurUur  commoda  euvdeln  sequi  debent  et  iv^commoda.  The  Lords  found  the 
allegeance  relevant.  SpoUiswood  (Assignation),  p.  22. 

No.  29.  [839]  Channell  v.  Sbton.    February  16, 1693. 

The  registration  of  a  bond  by  an  assignee  after  the  cedent's  death  is  informal 

The  debate  between  Anne  Channell,  relict  of  Mr.  Alexander  Seton  minister  at 

Lithgow,  against  Sir  Walter  Seton,  was  advised  ;  and  the  Lords  found  the  registration 

of  the  bond  by  an  assignee  after  the  cedent's  death  was  informal,  though  the  debtor 
was  alive ;  because  the  registration  was  a  decreet  of  consent,  which  required  actor 
et  reusy  and  here  the  actor  was  dead,  and  so  there  could  be  no  decreet  at  his  instance ; 
and  it  was  not  sufficient,  that  it  was  not  done  by  an  assignee  who  had  not  intimate 

his  assignation  in  the  cedent's  life  ;  for  though  it  be  payable  to  the  creditor,  and  his 
assignee,  so  it  is  likewise  to  his  heirs  and  executors,  and  yet,  they  could  not  summarly 
registrate,  so  that  the  mandate  died  here,  both  morte  mandarUis  et  mandatarii ;  though 
it  was  argued,  that  the  procurator  was  the  mandatarius  here  and  not  the  creditor. 

(The  Lords  had  found  the  contrary  between  Reid  and  Mr.  James  Deas,  advocate  :* 
But  there  he  had  paid  annual  rents  to  the  assignee  :)  But,  not  to  cast  the  assignee  too 
far  back,  they  sustained  this  charge  as  a  libel ;  and  ordained  the  defender  to  answer 
thereto,  but  so  as  to  get  terms  to  prove,  and  not  to  be  put  to  verify  instantly  as  in  a 
suspension  :  And  for  proving,  that  there  could  not  be  summar  execution  by  registra- 

tion, where  either  the  granter  or  receiver  was  dead,  the  following  decisions  were  cited 
out  of  Durie,  p.  102,  27th  January  1624,  Inglis,  voce  Process  ;  and  30th  of  July  1625, 
Lady  StonyhiU,  Durie,  p.  185,  voce  Tutor  and  Pupil  ;  16th  March  1627,  Bruce,  Durie, 
p.  291,  voce  Summar  Diogence  ;  1st  December  1630,  Chappeltown,  Durie,  p.  544, 
voce  Summar  Diligence  ;  19th  March  1631,  Crighton,  Durie,  p.  584,  voce  Summar 
Diligence  ;  15th  January  1635,  Shank,  Durie,  p.  742,  voce  Summar  Diligence  ; 
12th  February  1635,  Brown,  Durie,  p.  754,  voce  Summar  Diligence. 

Some  proposed;  that  it  would  be  a  great  ease  to  the  lieges,  and  dispatch  of  justice, 
to  make  some  regulation  for  the  future,  that  execution  may  summarily  pass  at  the 

assignee's  instance,  though  the  creditor  be  dead,  especially  now  since  the  act  of  Parlia- 
ment 1690,  not  requiring  confirmation  of  special  assignations. 

FoL  Die.  V.  1,  p.  62.     Fountainhall,  v.  1,  p.  561. 

*  Fount.  V.  1,  p.  536,  voce  Summar  Process. 
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No.  35.        [842]  Earl  of  Akoylb  v.  Lord  M'Donald.    December  14, 1676. 

A  disposition  of  tlie  superiority  to  tlie  vassal  himself,  implies  an  assignation,  and  needs 
no  intimation. 

The  Earl  of  Argyle  having  purchased  the  superiority  of  Knodyeer  from  Lochnell, 

he  pursues  a  reduction  of  McDonald's  right,  who  holds  the  same  of  Lochnell,  and  now 
of  Argyle  ;  and  M'Donald  having  alleged,  that  Argyle  was  obliged  to  relieve  Lochnell 
of  the  disposition  of  that  superiority,  that  he  had  formerly  made  to  McDonald  ;  the 
aUegeance  was  found  relevant ;  and  McDonald's  oath  of  calumny  being  craved  there- 

upon, he  ̂ led  to  compear,  and  thereupon  decreet  of  reduction  was  pronounced  and 

extracted.  M'Donald  does  now  pursue  reduction  of  that  decreet,  and  offers  to  give 
his  oath  of  calumny,  and  thereupon  craves  to  be  reponed  to  his  defence,  and  so  have 

a  term  assigned,  and  an  incident  for  obtaining  the  writ  out  of  Lochnell's  hand.  The 
pnrsner  answered,  That  he  was  willing  to  repone  the  defender  to  his  oath  of  calumny, 
and  to  his  defence,  if  instantly  verified  :  Otherwise  he  adhered  to  his  decreet,  which 
being  in  faro  upon  certification,  it  was  as  strong  as  if  a  term  had  been  assigned  to  prove, 

and  McDonald  had  succumbed,  though  there  were  but  neglect :  But  here  was  con- 
tumacy, that  being  present  in  town,  he  did  not  depone,  and  hath  not  any  excuse,  the 

decreet  being  in  the  midst  of  the  Session. 

The  Lords  reponed  M'Donald  to  his  oath  of  calumny,  but  refused  to  give  a  new 
tenn  to  prove,  or  any  diligence,  the  intimacy  betwixt  M'Donald  and  Lochnell  being 
notonr :  But  if  M'Donald  should  depone  that  he  was  not  master  of  the  bond  at  pre- 

sent ; — ^The  Lords  superseded  the  extract  till  the  first  day  of  February,  that  if  any 
such  bond  were  produced  betwixt  and  then,  it  might  be  received. 

M'Donald  further  alleged.  That  his  feu  could  not  be  reduced  for  not  payment  of 
the  feu-duty,  because  he  produces  a  right  to  the  superiority  from  Lochnell,  the 
common  author  ;  which  comprehending  a  disposition  of  all  right,  is  equivalent  to  a 
discharge,  or  to  an  assignation  to  the  feu-duties,  which  being  granted  to  the  debtor 
himself,  needs  no  intimation  ;  so  that  albeit  the  pursuer  being  first  infeft,  hath  right 

to  the  superiority ;  yet  the  defender's  disposition  of  the  superiority  secures  him  as  to 
the  bygones  before  the  pursuer's  infeftment.  It  was  answered.  That  the  right  of 
superiority  carrieth  therewith,  without  any  special  right,  all  the  casualties  of  superi- 

ority, though  fallen  before  the  right ;  and  therefore  neither  feu-duties,  nor  other 
casualties,  fall  to  executors,  but  to  the  heir,  unless  they  [843]  l^e  separate  actually  by 
a  decreet,  innovating  their  nature,  and  turning  them  into  a  liquid  debt. 

The  Lords  found.  That  albeit  the  superiority  carries  the  right  of  all  casualties, 
which  are  not  separate  before  the  disposition  of  the  superiority  ;  yet  the  same  may 
be  separate,  not  only  by  a  decreet,  but  by  an  assignation  intimate  ;  and  found  the 
disposition  of  the  superiority  to  the  vassal  himself  to  imply  an  assignation,  which 
needed  no  intimation.     (See  Implied  Assignation.) 

Fol,  Die.  V.  1,  p.  63.    Stair,  v.  2,  p.  478. 

No.  42.  [846]  M*LuRO  contra  Blackwood.    February  24,  1680. 

Assignation  intimated,  though  not  delivered,  is  effectual. 

In  a  competition  betwixt  M'Lurg,  assignee  by  Boyd  of  Pinkell,  and  Blackwood, 
lus  creditor  arrester  ;  it  was  alleged  for  the  assignee.  That  his  assignation  and  intima- 

tion were  before  the  arrestment. — It  was  answered  for  the  arrester.  That  the  assignation 

was  never  the  assignee's  delivered  evident,  but  was  retained  in  Pinkell,  the  common 
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debtor,  his  hand  ;  and  that  the  intimation  was  null,  being  made  by  a  person  who  was 
no  notary,  but  known  to  be  flagitious. — It  was  replied,  That  intimation  eupphes 
delivery,  after  which  the  assignee  hath  interest  to  force  the  cedent  to  exhibit  and 
deliver ;  and  though  he  should  cancel  the  assignation,  the  assignee  may  prove  the 
tenor  of  it,  using  the  intimation  as  an  adminicle,  as  was  found  in  the  case  of  Dick  of 
Grange  and  Sir  Laurance  Oliphant ;  *  yea  in  the  case  of  Mr.  John  Bain  t;.  Campbell,t 
it  was  found,  That  a  debtor  taking  a  bond  in  name  of  his  creditor,  though  not 
delivered,  that  creditor  had  right  to  found  upon  it,  and  to  force  the  debtor  to  deliver. 
And  as  to  the  notary's  not  being  authorised,  it  was  ofEered  to  be  proven  he  was  holden 
and  repute  notary,  which  is  all  the  leiges  can  know  ;  and  though  he  were  flagitious,  the 
intimation  may  be  redargued  by  the  witnesses  insert. 

The  Lords  found  the  assignation  being  intimate  before  the  arrestment,  though 

not  delivered,  was  preferable,  and  that  the  notary's  being  holden  and  repute  such  was 
sufficient.  Stair,  v.  2,  p.  762. 

No.  47.  [848]  Hume  v.  Hume.    July  21,  1632. 

Intimation  at  the  market-cross  of  the  head  burgh,  or  even  at  the  dwelling-house,  if 
not  personally,  does  not  put  the  party  in  male  fide  to  pay. 

The  deceased  Samuel  Hume  being  decerned  by  a  decreet-arbitral,  to  pay  to  his 
mother  yearly,  a  yearly  duty  of  victual,  whereto  she  having  made  one  her  assignee  ; 
which  assignation  being  intimate  at  the  market-cross  of  the  head  burgh  of  the  sheriff- 

dom, where  the  party  dwelt,  and  within  the  which  the  lands  lay,  for  which  the  victual 
should  be  paid  :  The  assignee  desiring  this  decreet-arbitral,  the  same  being  registrate, 
to  be  transferred  in  him  active,  and  in  the  heir  of  Samuel  Hume,  party  obliged  to  pay 
the  said  victual,  passive,  who  compeared,  and  alleged.  That  the  mother  to  whom  the 
said  victual  was  payable,  had  discharged  to  the  said  Samuel  that  decreet,  and  grants 
her  satisfied  of  that  clause  concerning  the  payment  of  the  victual,  and  had  exonered 
him  thereof ;  and  which,  albeit  it  was  confest  to  be  done  after  the  assignation  and 
intimation  thereof,  yet  the  said^Samuel  might  lawfully  do  it,  notwithstanmng  thereof, 
seeing  the  said  intimation  was  never  lawfully  made  to  him  ;  and  the  assignation  and 
intimation  preceding,  made  at  the  market-cross,  could  not  put  him  in  mala  fide,  to  pay 
his  own  just  creditrix,  and  to  take  exoneration  from  her.  This  allegeance  was  found 
relevant,  notwithstanding  of  the  preceding  assignation  and  intimation,  which  the 
debtor  was  not  holden  to  know,  not  being  made  to  himself  :  For,  if  the  intimation 

had  been  made  at  the  debtor's  dwelling-house,  it  might  have  remained- as  obscure  to 
him  and  unknown,  as  the  intimation  made  at  the  market-cross  ;  therefore  it  would 
be  considered,  if  such  intimations  at  parties  dwelling-houses,  be  sufficient  against 
them,  or  else  they  must  be  made  personally  to  them.     (See  Bona  Fide  payment.) 

Act.  MowAT  &  Hepburn. — Alt.  Craig. — Clerk,  Gibson. 

Durie,  p.  649. 

No.  52.    [850]  Messrs.  Newton  and  Company  v.  Messrs.  Collogan  and  Company, 
and  Others.     November  23,  1785. 

Holograph  acknowledgement  of  intimation,  by  the  debtor,  though  unattested,  sup- 
phes  the  want  of  a  notorial  instrument. 

Samuel  Bean  assigned  to  Messrs.  Collogan  and  Company,  and  to  other  persons, 
a  bond  which  had  been  granted  to  him.     Instead  of  a  notorial  instrument,  certifying 

*  Dirleton,  p.  215,  voce  Implied  Obligation.         f  See  General  List  of  Names. 
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intiination  of  these  assignations,  there  appeared  on  the  back  of  them  a  holograph 

writing  to  that  effect,  subscribed  by  the  debtor.  In  a  competition  of  Bean's  creditors, 
Newton  and  Company  objected  to  this  evidence  of  intimation,  and 

Pleaded,  This  writing,  though  holograph,  not  being  attested  by  witnesses,  cannot 
prove  its  own  date  ;  and  therefore  is  to  be  understood  as  if  it  really  bore  no  date.  As 
such,  then,  it  must  be  ineffectual.  Otherwise,  indeed,  debtors  might  easily  antedate 
intimations,  for  the  purpose  of  unduly  preferring  favourite  creditors.  Equipollents, 
if  admitted,  ought  to  be  such  as  to  guard  against  such  frauds. 

Answered,  To  receive  such  proof  of  intimation,  is  the  universal  usage ;  and,  in 
particular,  it  is  daily  exemplified  by  the  transactions  of  the  public  banks.  The 
decisions  of  the  Court  seem  likewise  to  give  countenance  to  it.  See  No.  64,  p.  860  ; 
Fountainhall,  vol.  2,  p.  397 ;  Charteris  v.  Sinclair,  voce  Competition,  TumbuU 
contra  Stewart,  No.  74,  p.  868. 

The  cause  was  reported  by  the  Lord  Ordinary,  when  a  great  majority  of  the  Court 
were  influenced  by  the  consideration  of  the  common  usage ;  though  some  of  the 
Judges  observed,  That  such  a  practice  was  so  erroneous  that  it  ought  not  to  be 
regarded. 

The  Lords  found,  that  the  intimation  was  sufficiently  ascertained. 

Reporter,  Lord  Monboddo. — For  Newton  and  Company,  Rolland. — Alt.  Elphin- 
8TON,  G.  Ferousson. — Clerk,  Home. 

Stewart.  Fol.  Die,  v.  3,  p.  46.     Fac.  Col.  No.  238,  p.  368. 

No.  4.        [877]  John  M*Gilchrist  v.  Thomas  Arthur.    January  16, 1794. 

When  a  person  grants  a  draught  on  his  banker,  payable  to  the  bearer,  or  his  order,  on 
demand,  he  cannot,  in  a  question  with  an  onerous  holder  of  it,  plead  compensa- 

tion upon  a  debt  due  to  him  by  the  person  to  whom  the  draught  was  originally 
delivered. 

James  Fife  granted  to  Archibald  Macausland  the  following  order  : 

"  Port-Glasgow,  23d  February  1793, 
"  Pay  the  bearer  on  demand,  or  his  order.  One  hundred  pounds  Sterling,  and 

debit  my  account  with  the  branch  of  the  Bank  of  Scotland,  Greenock. 

"  To  Messrs.  Wilson  and  Arthur  their  agents." 

This  order,  Fife  afterwards  alleged,  was  granted  without  value,  and  on  promise 
of  repayment  on  or  before  the  26th  February  1793. 

Macausland  stopt  payment  on  the  5th  March  following.  On  the  12th  of  that 
month,  Fife  received  a  charge  of  horning  upon  this  draught,  at  the  instance  of  John 
Macgilchrist,  who  had  got  it  as  a  payment  from  Macausland  on  the  24th  of  February, 
but  had  not  presented  it  at  the  Bank  till  the  5th  of  March,  when  Fife  having  by  that 
time  withdrawn  his  money  out  of  their  hands,  payment  was  refused,  and  a  protest 
immediately  taken. 

Fife  raised  a  suspension  of  this  charge,  which,  upon  his  bankruptcy,  was  conducted 
by  Thomas  Arthur,  the  trustee  for  his  creditors.  The  competency  of  a  summary 
charge  upon  such  a  note  having  been  disputed,  the  Lord  Ordinary  turned  the  charge 
into  a  Ubel,  and  found  the  defender  liable  in  the  sum  contained  in  the  draught,  with 
interest. 

In  a  reclaiming  petition,  Arthur  contended.  That  if  Macausland  had  immediately, 
upon  receiving  the  draught,  carried  it  to  the  Bank,  as  he  ought  to  have  [878]  done,  and 
got  payment  of  it,  Fife  would  have  made  the  promise  of  re-payment  on  the  26th 
February  effectual,  as  Macausland  continued  solvent  till  the  5th  of  March  ;  and  that  as 
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Macausland  himself  could  not,  so  no  person  in  his  right  could  now  demand  payment 
of  it ;  and  farther 

Pleaded  :  Draughts  Uke  the  present  are  very  frequently  granted  by  creditoiB 
on  their  debtors,  whether  bankers  or  individuals ;  and  when  paid  by  tibe  drawee, 
they  operate  as  a  discharge  in  his  favour,  upon  whatever  terms  the  bearer  may  have 
got  possession  of  them.  But  they  have  not  the  same  privilege  of  negociation  with 
bills  or  promissory  notes.  When  transferred  to  a  third  party,  all  objections  com- 

petent against  the  cedent  may  also  be  proponed  against  the  assignee,  as  in  the  case 

of  a  bond  or  other  personal  security  ;  Erskine,  b.  3,  tit.  5,  §  6, 10  ;  Bacon's  New  Abridg- 
ment, V.  3,  pp.  603,  609.  Indeed,  there  being  no  fixed  rules  for  their  negociation,  as 

there  are  with  regard  to  bills,  great  hardship  would  arise  from  giving  them  the  same 
privileges. 

They  were  evidently  considered  by  the  Legislature  as  having  effect  only  in  favour 
of  the  first  holder,  and  not  transferable  like  bills,  otherwise  it  would  not  have  exempted 
from  the  stamp-duties,  orders  on  bankers,  drawn  by  persons  residing  within  a  certain 
distance  of  the  banking  house,  while  it  expressly  declared  all  orders  not  payable  to 
the  bearer,  liable  to  these  duties  ;  23d  Geo.  III.  c.  49,  §  4  ;  24:th  Geo.  III.  ses.  1,  c.  7, 
§  3.  Indeed,  on  the  contrary  supposition,  the  tax  might  be  evaded  in  all  bills  payable 
on  demand. 

Besides,  bills  payable  to  the  bearer  are  null,  as  falling  under  the  statute  1696,  c.  25 ; 

8th  January  1730,  Walkinshaw's  Executors,  voce  Blank  Writ. 
Observed  on  the  Bench :  The  draught  in  question  is  transferable  like  a  bill  of 

exchange.  It  is  equally  free  firom  compensation  with  a  bank-note.  It  falls  under 
the  class  of  "  notes  of  trading  companies,"  which  are  exempted  from  the  enactments 
of  the  act  1696.  Besides,  the  drawer  having  issued  his  order  in  these  terms,  is  barred, 
personali  exceptione,  from  objecting  to  the  negociability  of  it,  and  the  trustee  for  his 
creditors  cannot  be  in  a  better  situation. 

The  Lords  unanimously  "  refused  the  petition,"  without  answers.  (See  Compensa- tion.) 

Lord  Ordinary,  Justice -Clerk. — For  the  Petitioner,  John  Clerk. — Clerk,  Sinclair. 

D.  Douglas.  Fac.  Col.  No.  89,  p.  200. 

No.  3.        [881]  Laird  of  Birkinbog  v.  John  Grahame  of  Craigie.    July  20, 1671. 

A  disposition  granted  by  a  notour  bankrupt  was  not  reduced  upon  the  act  1621,  at  the 
instance  of  the  other  creditors,  who  had  done  no  diligence  ;  the  disposition  being 
in  satisfaction  of  a  bargain  of  victual,  sold  and  delivered  to  the  bankrupt  about 
a  month  before  the  disposition. 

In  a  competition  among  the  creditors  of  umquhile  Sir  Robert  Douglas  of  Tilli- 
quhilly,  a  disposition  granted  by  Sir  Robert  to  Grahame  of  Craigie,  was  called  for  to  be 
reduced  upon  this  reason,  that  it  was  granted  by  Sir  Robert  when  he  was  a  notorious 
and  known  bankrupt,  and  fled,  and  was  latent ;  so  that  by  the  act  of  Parliament 
1621,  he  could  not  prefer  one  creditor  to  another,  being  in  that  condition,  for  that  act 
annuls  all  dispositions  made  by  bankrupts,  without  a  just  and  necessary  cause  ;  and 
there  was  no  necessity  nor  justice  for  the  bankrupt  to  prefer  one  creditor  to  another. — 
It  was  answered,  That  unless  there  had  been  legal  diligence  at  the  pursuer's  instance, 
or  that  the  defender's  disposition  had  been  without  a  cause  onerous,  there  is  no  ground 
for  that  act  to  hinder  any  debtor,  though  bankrupt,  to  prefer  one  creditor  to  another ; 
for  if  he  had  had  the  money,  he  might  have  paid  any  he  pleased  ;  and  the  cause  is  both 
just  and  necessary,  because  he  might  have  been  compelled  by  law  to  have  done  the 
same,  and  there  was  nothing  to  hinder  the  creditor  ;  but,  that  as  he  might  have  first 
apprised,  so  he  might  have  taken  the  first  disposition  from  his  debtor.     2do,  The 
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poisuer's  debt  was  for  a  bargain  of  victual  sold  and  delivered  to  the  common  debtor, 
but  a  month  before  the  disposition  in  question,  when  he  was  alleged  to  be  bankrupt. 

The  Lords  found  the  last  allegeance  relevant,  and  assoilzied  from  the  reduction, 
but  did  not  decide  upon  the  former  allegeance. 

Fol.  Die.  V.  1,  p.  66.     Stair,  v.  1,  p.  762. 

No.  5.  [882]  Frazer  v.  Mackie.    February  1, 1681. 

Found,  that  a  party  holding  an  assignation  bearing  to  be  for  causes  onerous,  was 
bound  to  explain  the  cause  particularly,  that  it  might  be  known  whether  it  was 
adequate. 

William  Fyfe  having  given  an  assignation  to  a  sum  of  5000  merks,  due  to  him  by 
Incbbrakie,  first  to  Creorge  Mackie,  and  thereafter  to  Frazer  of  Balbedie  ;  it  was  alleged 

for  Frazer,  that  albeit  Mackie's  assignation  was  prior,  yet  it  was  without  a  cause  onerous 
by  a  bankrupt,  in  defraud  of  him  and  others  the  bankrupt's  creditors,  for  whose  use  he 
liad  obtain^  assignation ;  which  being  found  relevant,  Mackie  deponed  that  the 
assignation  was  for  causes  onerous ;  but  refused  to  depone  what  the  cause  was,  or 
whether  it  was  equivalent ;  and  alleged  that  his  assignation  does  bear  causes  onerous 
as  well  as  Frazer  s  ;  and  it  being  referred  to  his  oath,  that  it  was  without  a  cause 

onerous ;  and  not  in  these  terms,  ̂ *  that  it  was  without  an  equivalent  cause  onerous," 
he  was  obUged  to  depone  no  further  than  to  deny  the  allegeance  referred  to  his  oath. — 
It  was  answered.  That  the  reason  of  preference  for  Frazer  being,  that  the  cedent  was 
bankrupt,  and  had  no  other  means  but  this  sum  assigned  to  him,  whereby  he  became 
wholly  insolvent,  and  therefore  could  not  without  a  cause  onerous,  and  legal  diligence, 
assign  the  bond  to  Mackie,  therefore  he  ought  to  depone  what  was  the  cause  of  the 
disposition  particularly,  that  the  Lords  may  determine,  whether  it  was  equivalent,  or 
whether  the  assignation  was  fraudulent. — It  was  repHed,  That  this  was  no  way  com- 

petent to  Frazer,  till  he  had  first  instructed  his  posterior  assignation  to  be  for  debts 

prior  to  Mackie's  assignation,  otherwise  if  Mackie's  assignation  were  in  whole  or  in 
part  gratuitous,  it  is  not  fraudulent,  but  preferable  to  any  posterior  assignation. 

The  Lords  found.  That  if  Frazer  instructed  the  cause  of  his  assignation  to  be 

the  common  author's  debts,  anterior  to  Mackie's  assignation,  that  Mackie  should 
[883]  depone  particularly  what  was  the  cause  of  his  assignation,  that  the  Lords  might 
determine  whether  the  cause  was  adequate.  Stair,  v.  2,  p.  848. 

No.  11.  [888]  Brown  and  Others  v.  Murray.    July  6, 1754. 

A  sale  by  a  bankrupt,  for  a  full  price,  so  far  reduced  as  to  bring  in  the  creditors  all 

pari  passu. 

John  Gillespie,  possessed  of  a  grass  farm  and  a  large  stocking  of  sheep,  &c.,  fell 
mto  labouring  circumstances.  He  had  been  taken  with  caption,  and  let  go  upon 
payment.  And  apprehending  a  discovery  of  his  circumstances,  which  would  bring 
all  his  creditors  upon  him,  he  assigned  his  tack,  and  sold  his  stocking  to  John  Murray 
his  son-in-law,  at  a  price  which  was  agreed  on  all  hands  to  be  equal.  Whether  he 
had  any  view  in  this  transaction  to  benefit  his  favourite  creditors,  who  lived  all  in 
the  neighbourhood,  or  whether  he  meant  only  to  prevent  [887]  ̂ ^  effects  from  being 
carried  off  by  poindings  at  an  under  value,  is  not  certain ;  but  this  is  certain,  that 

the  favourite  creditors,  most  of  them  the  bankrupt's  near  relations,  got  the  start  by 
arresting  in  the  hands  of  the  purchaser.  "  This  produced  a  reduction  of  the  bargain 
at  the  instance  of  the  other  creditors  ;  and  the  bargain  was  accordingly  reduced,  not 
as  to  the  purchaser,  but  only  as  to  the  creditors,  to  the  effect  of  ranking  them  all  pari 

pawtt  upon  the  price." 
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This  interlocutor  was  carried,  not  upon  any  just  principle,  which  seems  not  easy 
to  be  found,  but  upon  a  natural  impulse  to  redress  a  wrong,  which  deserved  redress 
had  there  been  law  for  it.  The  difficulty  is,  that  there  is  no  foundation,  either  in 
common  or  statute  law,  to  reduce  a  sale  made  by  a  bankrupt  for  a  full  price.  Neither 
did  the  Court  take  upon  them  to  reduce  the  sale.  On  the  contrary,  they  held  the 
purchaser  bound,  and  ranked  the  creditors  upon  the  price.  So  far  I  could  have  gone, 

as  to  find  that  the  bankrupt's  relations  and  neighbours  could  take  no  benefit  from 
their  arrestments  against  the  more  distant  creditors,  when  the  preference  of  the 

former  was  probably  one  of  the  bankrupt's  motives  for  making  the  bargain.  But 
unluckily  it  came  out  in  the  course  of  the  process,  that  nine  arrestments  were  laid  on 
by  creditors  who  were  not  parties  to  the  process,  and  who  had  no  such  connection  with 
the  bankrupt,  as  to  admit  of  a  supposition  that  he  had  any  view  to  prefer  them.  This 
was  a  pinching  circumstance,  because  the  pursuers  had  not  arrested,  nor  done  any 
sort  of  diligence  against  the  bankrupt ;  and  the  Court  could  find  no  other  means  t4) 
come  at  what  was  reckoned  material  justice,  but  to  pronounce  the  above  interlocutor. 

Sd.  Dec.  No.  65,  p.  85. 

No.  12.  Blaikie  v.  Robertson.    March  9, 1781. 

A  sale  contrived  to  elude  the  statutes,  by  means  of  instant  payment  to  interposed 
persons,  in  order  to  favour  particular  creditors,  reduced. 

It  has  been  found,  that  a  voluntary  disposition  for  a  price  instantly  paid,  and 
not  for  anterior  debts,  fell  not  under  the  statutes  1621  and  1696  :  In  like  manner, 
that  voluntary  securities,  granted  for  money  instantly  received,  were  not  affected 
by  these  statutes  ;  Erskine,  large  Instit.  b.  4,  tit.  1,  §  43.  In  this  case,  it  appeared 

from  a  proof,  that  the  sums  for  which  an  heritable  security  was  granted  by  the  bank- 
rupt, had  been  advanced  by  a  favourite  creditor,  through  an  interposed  person,  in 

order  to  prefer  that  creditor,  by  making  payment  to  him  of  the  money  so  advanced  : 
The  transaction  being  thus  evidently  calculated  to  elude  the  statutes, 

The  Lords  "  reduced  the  security." 

Ordinary,    Lord    Broxfield. — Act.    Ilay    Campbell,    Craig. — Alt.    M*Laurin, Abercrombie. 

Craigie,  Fd.  Die.  v.  3,  p.  48.     Fac.  Col.  No.  51,  p.  90. 

No.  14.  [889]  KiNLOCH  v.  Blair.    January  18, 1678. 

An  uncle  took  a  disposition  from  his  nephew  of  his  whole  estate,  in  satisfaction  of 
anterior  debts.  By  this  the  nephew  became  utterly  insolvent.  The  transaction 
was  reduced  as  fraudulent,  to  the  effect  of  bringing  in  the  other  creditors  for 
their  proportion. 

Kinloch  of  Qourdie  pursues  reduction  of  all  rights  granted  to  Mr.  George  Blair 
by  James  Strachan  of  Kirktoun  of  Lethindic,  on  this  reason,  that  Mr.  George  being 

uncle  to  the  common  debtor's  heir,  a  minor,  had  acted  for  him,  and  retarded  the 
pursuer's  diligence,  and  after  the  pursuer  had  obtained  decreet  cognitionis  causa, 
Mr.  George  bought  in  rights  from  other  creditors,  and  took  a  disposition  from  the 
common  debtor  of  this  land,  which  was  his  whole  estate,  and  being  superior 

to  him,  granted  to  him  a  precept  of  dare  constat^  and  accepted  from  him  a  resigna- 
tion ad  remanentiam,  though  he  knew  that  he  had  no  other  estate  ;  and  albeit 

it  was  notour  to  him  that  he  was  bankrupt,  his  debt  far  exceeding  his  estate. 
The  defender  answered,  That  the  reason  is  not  relevant,  seeing  he,  as  assignee,  was 
creditor,  and  was  prior  in  diligence,  and  therefore  might  lawfully  take  satisfaction 
from  his  debtor  by  a  disposition  for  causes  onerous,  against  which  there  was  no  ground 
from  the  act  of  Parliament  1621,  which  excludes  no  preference,  but  that  ̂ ich  ifl 
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in  prejudice  of  creditors,  having  done  diligence  lawfully,  affecting  the  debtor's  estate, 
as  by  homing,  inhibition,  arrestment,  or  apprising ;  and  though  it  has  been  found, 
that,  after  denunciation  of  lands  to  be  apprised,  or  execution  of  an  inhibition  against 
the  party  inhibit  personally,  that  dispositions  in  favours  of  other  creditors,  by  the 
common  debtor,  granted  before  the  apprising,  or  publication  at  the  cross  where  the 
lands  lie,  might  reduce  the  interveening  dispositions  as  fraudulent  by  gratification ; 
yet  it  was  never  found  that  the  beginning  of  a  pursuit,  or  obtaining  a  personal  decreet, 
could  impede  another  creditor  to  take  a  disposition  for  his  satisfaction,  seeing  the 
pnrsuer  had  an  ordinary  and  obvious  remeed  by  an  inhibition.  2do,  Diligence  operates 
nothing,  when  it  is  not  punctually  insisted  in :  but  here  four  months  intervened 
betwixt  the  decreet  cognitionis  cauaay  and  the  adjudication. 

The  Lords  found  not  that  member  relevant  upon  anticipation,  the  diligence  being 
but  personal ;  but  found  the  other  members  relevant,  as  grounds  of  fraud,  though 
not  founded  upon  the  act  of  Parliament ;  especially,  the  taking  a  disposition  of  the 
whole  estate,  irom  a  person  notourly  insolvent,  not  being  by  an  inconcerned  person, 
by  way  of  commerce,  buying  the  land,  but  by  a  creditor  obtaining  preference ;  but 
declared  the  reduction  to  be  only  to  this  effect,  that  both  parties  might  come  in  pro- 

portionally efieiring  to  their  sums,  as  if  both  had  obtained  decreets  within  year  and 
day.  Fd.  Die.  v.  1,  p,  67.    Stair,  v.  2,  p.  595. 

No.  20.         [893]  Cramond  v.  Bruce  and  Henry.    February  25, 1737. 

One  creditor  arrested  in  the  hands  of  another  who  had  obtained  a  disposition  omnium 
banorum.     They  were  ranked  2)ari  passu  on  the  fund. 

A  debtor,  against  whom  no  diligence  was  done,  having  granted  a  disposition 
(mnium  honorum,  to  one  of  his  creditors  in  security  and  payment,  and  another  creditor 

having  arrested  in  the  disponee's  hands,  and  in  a  furthcoming  insisted  that  the  dis- 
position was  null,  and  that  he  was  preferable  by  virtue  of  his  diligence  ;  the  Lords 

rednced  ad  hunc  effectum,  to  bring  him  in  pari  passu ;  and  repelled  the  jus  retentionis 
pleaded  for  the  disponee  ;  for,  if  the  disposition  was  unlawful,  the  disponee  could  have 
no  just  title  to  retain  possession.  Fd.  Die.  v,  1,  p.  67. 

No.  27.  [899]  Hume  v.  Smith.    July  5, 1673. 

A  wife's  sister  is  considered  to  be  a  confident  person. 

Margaret  Hume  pursues  a  reduction  of  a  disposition  granted  by  Robert  Sinclair, 

of  certain  tenements  to  Katharine  Smith,  his  wife's  sister,  as  being  betwixt  conjunct 
and  confident  persons,  without  an  onerous  cause  in  prejudice  of  her,  who  is  Sinclair's 
creditor ;  for  albeit  the  disposition  bore  sums  of  money,  yet  the  narrative  did  not 
prove  betwixt  conjunct  persons,  unless  it  were  otherwise  instructed. — It  was  answered 
for  the  defender.  That  law  hath  never  interprete  a  wife's  sister  to  be  a  confident  person, 
meant  by  the  act  of  Parliament,  which  hath  been  extended  to  father  and  son,  and 

brother  and  brother,  but  never  to  a  wife's  sister. — It  was  replied.  That  it  was  extended 
to  a  good-brother  in  the  case  of  Bimie  contra   . 

The  Lords,  before  answer,  ordained  the  defender  to  condescend  upon  the  onerous 
cause  of  the  disposition,  and  to  adduce  such  evidences  therefor  as  she  could  :  And  she 
adduced  one  witness,  who  deponed  that  he  was  witness  to  a  bond  of  350  merks,  due 
by  Sinclair  to  Smith,  and  that  he  heard  Sinclair  acknowledge  that  he  was  due  to  her 
700  merks. 

The  Lords  found  this  a  sufficient  adminicle  to  astruct  the  cause  onerous  of  the 

disposition  pro  tanlo,  the  defender  giving  her  oath  upon  the  verity  thereof,  and  declared 
the  lands  redeemable  from  her  thereupon.  Stair,  v.  2,  p.  204. 
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No.  29.    [900]  Creditors  of  Tarpersie  v.  the  Laird  of  Kinpawns.    December  18, 
1673. 

A  disposition,  by  a  person  who  had  been  denounced  and  in  the  sanctuary,  of  his  estate 
to  his  uncle,  reduced,  to  the  effect,  that  the  creditors  should  be  ranked  proportion- 

ally on  the  price. 

The  Laird  of  Tarpersie  having  disponed  his  estate  to  Kinfawns  his  mother's  brother, 
some  of  his  creditors  coming  short  of  payment,  pursue  a  reduction  of  the  disposition 
upon  the  act  of  Parliament  against  bankrupts,  as  being  done  by  a  bankrupt  to  his 
uncle,  a  confident  and  conjunct  person,  without  an  onerous,  at  least  without  a  necessary 
cause,  whereby  the  bankrupt  and  his  uncle  did  prefer  such  creditors  as  they  pleased, 
and  excluded  the  rest.  The  defender  alleged,  That,  by  the  act  of  Parliament,  a 
bankrupt  was  not  hindered  to  pay  his  lawful  creditors  by  himself,  or  any  confident 
interposed  person  ;  for,  by  the  express  words  of  the  act,  all  payment  made  to  the 

bankrupt's  creditors  by  the  interposed  person  is  allowed  ;  and  is  only  Uable  for  the 
remainder ;  and  albeit  creditors  who  have  done  diligence,  cannot  be  postponed  by 
voluntar  dispositions  after  their  diligence,  yet  these  creditors  had  done  no  diligence 

before  the  disposition,  or  before  the  defender's  undertaking  of  the  other  creditor's 
debt,  which  he  offers  to  depone  were  undertaken  by  him  at  the  time  of  the  disposition. 
2dly,  The  law  doth  not  determine  what  a  bankrupt  is  ;  and  albeit  there  were  several 
hornihgs  against  Tarpersie,  that  will  not  conclude  him  bankrupt,  or  else  all  dispositions, 
though  for  most  onerous  causes,  may  be  reduced,  most  of  the  disponers  being  at  the 
horn  for  the  time  ;  and  all  the  hornings  that  were  then  due  are  now  paid.  It  was 
answered  for  the  pursuers,  That  their  reason  of  reduction  is  most  relevant,  for  there 
are  two  members  in  the  act  of  Parhament,  one  is  in  favours  of  creditors  that  had  done 
diligence,  but  the  other  is  by  the  first  part  of  the  act  in  favours  of  all  anterior  creditors, 
whether  doing  diligence  or  not,  that  bankrupts  could  not,  even  for  an  onerous  cause, 
prefer  one  creditor  to  another,  but  either  dispone  for  all  their  uses  proportionally,  or 
leave  them  to  their  legal  dihgence ;  and  therefore  the  act  bears,  not  only  that  the  dis- 

positions of  bankrupts  must  not  only  be  for  an  onerous  cause,  but  for  a  necessary 
cause,  and  there  is  no  necessity  for  a  bankrupt  to  prefer  one  creditor  to  another  :  And 
that  Tarpersie  was  bankrupt,  it  is  most  evidently  evinced,  on  these  grounds,  that 
he  was  many  times  denounced,  and  at  the  horn,  and  that  he  was  fugitive  in  the  Abbey, 
where  his  disposition  is  dated,  that  his  debts  exceeded  his  estate,  and  that  his  uncle 
accepted  of  a  disposition  of  all  his  estate. 

The  Lords  found  that  the  qualifications  were  sufficient  to  instruct,  that  the  dis- 
poner  was  a  notour  bankrupt,  and  that  the  disposition  by  him  to  his  uncle  could  not 
prefer  one  anterior  creditor,  though  he  had  done  no  diligence,  to  another,  and  there- 

fore reduced  the  disposition  ad  hunc  eflectuniy  that  their  creditors  might  have  access 
to  the  estate,  not  to  affect  it  simply  for  their  whole  sums,  but  to  put  them  in  that  case 
as  if  the  disposition  had  been  for  payment  of  the  price  proportionally  to  all  the 
creditors,  conform  to  their  sums  and  diligences.  Stair,  v.  2,  p.  243. 

No.  33.     [903]  ScRYMZEOR  of  Kirkton  v.  Lyon  of  Bridgeton.    July  20, 1694:. 

A  disposition  by  a  person  insolvent,  but  against  whom  no  diligence  had  been  done, 
in  favour  of  near  relations,  reduced. 

Scrymzeor  of  Kirkton  contra  Lyon  of  Bridgeton,  for  reduction  of  a  disposition 
made  by  James  Lyon,  when  he  was  in  meditatione  fugce,  to  Morison  his  nephew,  for 
implement  to  his  wife  of  her  matrimonial  provision  in  the  first  place,  and  for  pay- 

ment of  a  tocher  due  by  him  to  his  son-in-law  with  his  daughter  in  the  second,  and 
to  Morison  himself  in  the  third  place,  and  to  his  creditors  ultimo  loco. — Alleged,  It  was 

not  reducible,  seeing  he  was  not  then  under  legal  diligence  at  his  creditor's  instance, 
neither  had  he  fled,  but  retired  some  days  after  ;  so  this  cause  neither  quadrated  with 

Lanton's  and  Sir  Thomas  Moncrieff's  (p.  884),  nor  with  Clackmannan's  Creditors' 
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debate  with  Miln  of  Carridden.  And  as  to  hia  preferring  his  wife  and  daughters,  this 

was  no  partial  gratification  nor  preference,  he  not  being  then  a  legal  baii^rupt,  and 
they  being  creditors  by  anterior  obligements. — The  Lords  resolved  to  hear  this  cause 
in  piesence. 

January  28, 1696. 

Halcraig  reported  Scrymzeor  of  Eirkton  contra  Lyon  of  Bridgeton,  and  others, 
mentioned  20th  July  1694,for  reducing  a  disposition  granted  by  James  Lyon,  [904]  mer- 

chant in  Dundee,  in  favours  of  his  nephew,  son-in-law,  and  other  relations,  as  in 
defraud  of  his  lawful  creditors.  Alleged,  He  was  not  notourly  bankrupt  nor  in- 

solvent at  the  time  of  his  granting  this  disposition,  seeing  he  nad  neither  retired, 
nor  were  there  diligences  by  homing,  &c.,  against  him ;  and  so  he  fell  under  none 
of  the  heads  of  the  act  of  Parliament  1621,  for  though  it  was  to  conjunct  persons, 

yet  they  offered  to  prove  the  antecedent  onerous  causes  by  their  contracts  of  marriage, 

4c.,  and  he  did  not  gratify  and  prefer  one  creditor  to  the  prejudice  of  another's  dili- 
gence, for  there  was  no  dihgence  then  against  him.  Answered,  That  excellent  statute 

obviated  the  frauds  then  discovered ;  but  the  actio  Pauliana,  et  de  dolo  malo  in  the 
common  law  were  much  larger ;  and  this  was  as  plain  and  palpable  a  £raud  as  any  ; 

the  man  was  obceraius,  and  resolving  to  fly  immediately,  prefers  all  his  nearer  rela- 
tions, and  ranks  his  true  and  onerous  creditors  in  the  last  place  ;  but  if  the  order  in 

vhich  he  places  them  stand,  all  is  exhausted,  usque  ad  peram  before  the  creditors  get 
a  sixpence ;  and  so  here  is  fraud  both  in  consilio  et  eventu  ;  and  the  Lords  have  oft 
proceed  on  the  grounds  of  the  common  law,  as  in  the  famous  case  of  Street 
and  Jackson  v.  Mason  {infra  h.  t.),  and  Reid  t;.  Daldilling,  4th  December  1673, 

Stair,  V.  2,  p.  234,  voce  Fraud — The  Lords  found  the  disposition  fraudulent,  and 
reduced  it.  There  was  a  separate  allegeance,  that  one  of  them  ranked  in  the  dis- 

position was  no  conjunct  person  but  a  stranger,  and  so  utile  per  inutile  non  vitiatur  ; 
the  disposition  must  subsist  quoad  his  sum.     This  was  not  decided. 

Fd,  Die.  V.  1,  p.  67.     FountainhaU,  v.  1,  p.  635  &  705. 

No.  34.    Blackwood  of  Pittreavie  v.  The  other  Creditors  of  Sir  George  Hamilton. 

January  18, 1749. 

The  narrative  of  a  deed  inter  conjunctas  requires  no  astruction,  after  a  long  lapse 
of  time. 

In  the  reduction  at  Mr.  Blackwood's  instance  of  the  decree  of  ranking  of  the 
creditors  of  Sir  George  Hamilton,  the  grounds  whereof,  vide  4th  January  1749,  voce 

Process ;  it  was  inter  alia  found,  "  That  a  bond  of  relief  inter  conjunctas  not  having 
been  objected  to  till  after  forty-five  years  from  the  date,  the  user  of  it  was  not,  after 
80  long  time,  bound  to  bring  any  other  astruction  of  the  onerous  cause  than  the 
narrative  of  the  deed." 

The  like  is  observed  by  Foimtainhall  to  have  been  found,  23d  December  1692, 
nee  V.  the  Creditors  of  Dick  {infra  h.  t.),  where  it  was  above  forty  years,  and 

that  not  upon  the  score  of  prescription,  there  being  some  traces  of  interruption, 
but,  because  after  so  long  time  the  objection  was  incompetent ;  and  the  like  where 
it  was  fifty-eight  vears,  2d  February  1711,  Guthrie  v.  Gordon,  Forbes,  p.  492 

(infra  *.  t),  '      Fd.  Die,  v.  3,  p.  49.    KUkerran  (Bankrupt),  No.  10,  p.  56. 

^^'  ̂ -  [905]  Elliot  v.  Elliot.    November  10, 1749. 

The  singular  successor  of  a  conjunct  person  found  not  to  be  bound  to  prove  the 
onerous  cause  of  his  disposition  after  forty  years. 

Henry  Elliot,  in  Flat,  had  right,  by  progress,  to  a  bond  granted  by  James  Scot 

of  Bristo  in  1684,  on  which  his  author  had,  after  James  Scot's  death,  which  happened 
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in  1692,  obtained  decree  of  constitution  against  James  and  William  Scots  his  sons, 

and  thereon  led  an  adjudication  in  1745  against  Bristo's  heirs,  of  the  lands  of  Chisholm and  Wandbum,  and  lands  of  Ancrum. 
In  the  action  of  mails  and  duties  pursued  on  this  adjudication,  compearance  was 

made  for  Sir  James  Stewart  of  Goodtrees,  who  produced  a  disposition  from  James 
Scot  of  Bristo,  in  1692,  of  the  lands  of  Chisholm  and  Wandbum,  and  lands  of  Ancnim, 
to  Wilham  Scot  his  second  son,  with  a  conveyance  from  him  to  the  late  Sir  James 
Stewart,  of  the  lands  of  Chisholm  and  Wandburn,  in  1697 ;  and  for  William  Elliot 
of  Eirklands,  who  produced  a  conveyance,  from  the  said  William  Scot,  of  the  lands 
of  Ancrum,  to  Thomas  Porteous  in  1695,  from  whose  heirs  he  derived  right. 

Of  these  dispositions  from  Bristo,  to  William  Scot  his  second  son,  the  pursuer 
repeated  a  reduction  on  the  act  1621 ;  against  which  the  defence  for  both  was 
[906]  prescription,  but,  with  this  difference,  that  Sir  James  Stewart  could  only  plead 
the  negative  prescription,  whereas  William  Elliot  of  Kirklands  also  pleaded  the 
positive  prescription,  in  virtue  of  an  inf eftment  taken  by  Thomas  Porteous  his  author, 
in  the  year  1696,  upon  a  charter  passed  in  1695. 

To  these  defences  the  pursuer  replied  upon  his  minority  :  And,  so  far  as  concerned 
the  negative  prescription  pleaded  for  Sir  James  Stewart,  the  reply  was  admitted 
to.  be  good  ;  and  condescendences  were  appointed  by  the  Ordinary  to  be  given  in,  of 

Bristo's  debts  and  effects  in  1692,  when  he  granted  the  disposition  of  Chisholm  and Wandburn  to  William  Scot,  his  second  son. 

The  Ordinary  "  sustained  the  defence  upon  the  positive  prescription  proponed 
for  the  said  William  Elliot,  as  to  the  lands  of  Ancrum  possessed  by  him,  his  pre- 

decessors and  authors,  upwards  of  forty  years,  upon  the  charter  and  sasine  in  favour 
of  Thomas  Porteous  in  anno  1696,  and  found  that  the  interruption  of  the  negative 
prescription  running  against  the  bond  of  relief,  does  not  interrupt  the  positive  pre- 

scription as  to  the  foresaid  lands  of  Ancrum  ;  and  assoilzied  the  said  William  EUiot 
of  Kirklands  from  the  reduction." 

Against  this  interlocutor  assoilzieing  Kirklands,  the  pursuer  reclaimed ;  and  the 
point  deserved  well  to  be  considered.  Where  there  is  a  competing  heritable  right 
belonging  to  a  minor,  that  his  minority  will  avail  to  save  his  right  against  the  positive 
prescription  by  another  possessor,  was  not  doubted  ;  but,  if  a  personal  action,  being 
saved  by  minority  from  the  negative  prescription,  v.  g.  a  reduction  on  death-bed, 
or  on  the  act  1621,  as  in  this  case,  should  interrupt  the  positive  prescription,  it  would 
much  impair  the  security  from  the  records.  On  the  other  hand,  as  the  records  neither 
are,  nor  can  be  a  security  in  all  cases,  whereof  several  instances  may  be  given ;  so 
also,  when  an  action  upon  any  debt  or  obligation  is  kept  alive  from  the  negative 
prescription,  why  should  not  that  preserve  every  action,  of  whatever  nature,  com- 

petent for  the  party  to  have  raised  upon  that  title  ? 
This  point  appeared  to  the  Lords  to  be  so  doubtful,  that,  on  advising  petition 

and  answers,  they  appointed  it  to  be  heard  in  presence  ;  and  accordingly  it  was  heard, 
but  not  determined. 

For,  upon  the  hearing,  another  point  occurred,  upon  which  the  Lords  took  up 
the  case,  viz.  That  it  was  now  upwards  of  forty  years  from  the  date  of  the  disposition 

by  Bristo  to  William  Scot,  his  second  son  ;  and  the  Lords  found,  "  That,  after  so  long 
time,  parties  could  not  be  obliged  to  bring  an  astruction  of  the  onerous  cause  of 

it,"  agreeable  to  what  had  been  frequently  found  in  other  cases.  Vide  supra,  January 
18,  1749,  Blackwood  of  Pittreavie  v.  the  Creditors  of  Sir  George  Hamilton,  No.  34, 
p.  904.  And,  upon  this  ground.  Sir  James  Stewart  became  also  safe  as  to  the 
lands  of  Chisholm  and  Wandburn. 

Fol.  Die.  V.  3,  p.  49.    KUkerran  (Bankrupt),  No.  13,  p.  58. 
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No.  37.  [907]  George  Bean,  Deputy  Sheriff-Clerk  of  Aberdeen  v.  Rachel  Strachan, 
Daughter  of  William  Strachan  senior,  Merchant  in  Aberdeen.     August  1 ,  1760. 

A  person  insolvent  discounted  bills,  and  paid  a  debt  to  his  sister  with  the  cash.  She 
was  ignorant  of  his  insolvency,  and  did  not  know  how  he  came  by  the  money. 
Although  he  was  rendered  bankrupt  within  60  days,  the  payment  found  good. 

William  Strachan  junior,  merchant  in  Aberdeen,  being  debtor  to  his  sister  Rachel 
Strachan  in  a  bond  for  £240,*  and  finding  his  affairs  in  a  desperate  situ-[908]-ation, 
he,  in  the  beginning  of  September  1754,  was  advised  by  a  friend,  whom  he  consulted 
on  the  occasion,  to  raise  money  by  discounting  bills  which  he  then  had,  and  to  apply 

the  proceeds  for  payment  of  his  sister's  bond,  which  had  been  granted  for  her  propor- 
tion of  her  father's  effects. 
Accordingly,  by  the  assistance  of  his  ordinary  agent,  who  did  not  know  his  real 

situation,  he  got  bills  discounted  to  the  amount  of  £272  Sterling ;  and  with  that 
money  he  paid  his  sister  the  principal  and  interest  due  on  the  above  bond,  and  on  a 
separate  note,  amounting  together  to  £260  Sterling  :  But  it  did  not  appear,  that  he 
then  explained  to  her  the  state  of  his  affairs,  or  that  she  knew  in  what  manner  he  had 
raised  the  money. 

This  happened  on  the  2d  of  September,  and  immediately  thereafter  WilUam 
Strachan  absconded.  On  the  14th  of  that  month  he  was  apprehended  on  a  warrant 
of  the  Sheriff,  at  the  application  of  his  creditors  ;  and  homing  and  caption  were, 
within  the  sixty  days,  raised  against  him.  On  the  16th  of  September  he  granted  a 
disposition  omnium  bonorum  to  trustees  for  behoof  of  his  creditors  ;  to  which  almost 
all  of  them  acceded  (particularly  George  Bean,  a  creditor  in  about  £50),  and  received 
a  dividend  far  short  of  paying  their  debts. 

George  Bean  afterwards  used  arrestment  in  the  hands  of  sundry  persons,  particu- 
larly of  Rachel  Strachan ;  against  whom  he  insisted  in  a  furthcoming,  upon  this 

ground.  That  she  had  improperly  received  payment  of  her  bond  from  her  brother 
when  bankrupt.    Upon  a  proof,  the  facts  appeared  as  already  stated. 

Pleaded  for  the  pursuer,  Rachel  Strachan  lived  in  family  with  her  brother,  before 
and  at  the  time  of  his  bankruptcy,  so  could  not  be  supposed  altogether  ignorant  of  his 
affairs ;  and  the  method  taken  for  giving  her  an  unjust  preference,  by  getting  bills 
discounted,  and  then  paying  over  to  her  the  money,  when  he  well  knew  he  was  utterly 
insolvent,  and  within  sixty  days  of  his  notour  bankruptcy,  was  a  fraudulent  device, 
which  must  be  presumed  to  have  been  contrived  between  them  for  eluding  the  effect 
of  the  act  1696.  Therefore  such  transaction  between  conj  unct  and  confident  persons  is 
challengeable  or  reducible  at  common  law,  and  as  falling  within  the  spirit  and  intend- 

ment of  both  the  acts  1621  and  1696. 

Answered  for  the  defender.  That  her  ignorance  of  her  brother's  situation  is  as 
clearly  proved  as  a  negative  can  be  ;  and  it  is  also  proved,  that  she  had  no  concern 
in  the  discounting  the  bills.  The  payment  made  to  her  is  therefore  not  challengeable 
at  common  law,  as  the  actio  PaiUiana  was  only  competent  against  creditors  who  were 
pariicijies  fraudis  with  the  bankrupt ;  and  did  not  debar  lawful  creditors  from  taking 
payment,  even  when  they  knew  their  debtor  to  be  lapsus  ;  1.  6,  §  6,  8,  et  1.  10,  §  16, 
ff,  QwB  in  fraud,  cred. 

It  is  lawful  for  every  creditor  to  take  his  payment  when  he  can  get  it,  and  the  fraud 
of  his  debtor  cannot  hurt  him.  Again,  the  first  alternative  of  the  act  1621  only  relates 
to  gratuitous  alienations ;  and  the  second  to  voluntary  payments,  or  conveyances 
made  after  diligence  is  done  against  the  debtor.  This  case  falls  within  neither  of 
them,  as  the  defender  was  an  onerous  creditor,  and  no  diligence  had  been  done  against 
the  debtor  at  the  time.  Besides,  by  the  payments  men-[909]"tioned  in  the  act,  it  is 
thought,  are  to  be  understood,  conveyances  of  nomina,  or  other  subjects  in  sdutum  ; 
and  not  those  made  in  ready  money.  Nor  does  the  act  1696  extend  to  this  case  ;  for 
although  the  word  deeds  in  it  has  been  found  to  extend  to  the  delivery  of  goods, 
which  is  a  species  of  alienation  ;  yet  payment  in  cash  being  a  natural  extinction  of 

the  debt,  cannot  be  recalled.     Nor  can  the  debt  be  revived  by  the  debtor's  afterwards 

*  See  Executors  of  M'Commie  t?.  Strachans,  29th  July  1760,  Fac.  Col.  p.  440.  Voce 
Lbqacy  in  this  Dictionary. 
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becoming  a  notour  bankrupt ;  26th  January  1751,  Forbes  cordra  Brebner,  infra  h.  U 
The  annulling  such  payments  would  be  in  effect  destructive  of  all  commerce. 

"  The  Lords  found,  The  payment  made  to  Rachel  Strachan,  the  defender,  does 
not  fall  within  the  act  1696  ;  and  therefore  assoilzie  the  defender,  and  decern  ;  but 

find  no  expences  due." 
Act.  Burnet. — Alt.  Rab,  Ferguson. 

Z>.  Roe.  Fd.  Die,  v.  3,  p.  48.     Fac.  Col,  No.  243,  p.  444. 

No.  40.  [911]  Lord  Lourie  v.  Earl  of  Dundee.    February  6,  1663. 

A  gratuitous  disposition,  reserving  the  granter's  liferent,  and  a  faculty  to  sell  a  part 
of  the  estate  for  payment  of  debt,  was  reduced  ;  to  the  effect,  that  the  creditor 
might  proceed  in  diligence  against  the  lands,  as  if  the  disposition  had  not  been 
granted  ;  and  without  regard  to  the  faculty  to  sell. 

The  Lord  Lourie  pursues  a  reduction  of  a  disposition,  made  by  Carnegy  of  Craig 

to  the  Earl  of  Dundee,  as  being  posterior  to  the  pursuer's  debts,  and  in  prejudice 
thereof,  upon  the  act  of  Parliament  1621,  against  bankrupts ;  and,  for  instructing 

of  the  reason,  repeats  the  disposition  itself,  being  betwixt  confident  persons,  cousins- 
german,  and  without  cause  onerous,  in  so  far  as  it  bears  reservation  of  the  disponer's 
and  his  Lady's  liferent ;  and  provisioil  to  be  null,  if  Craig  have  heirs  of  his  body,  in 
whose  favours  Dundee  is  to  denude  himself,  upon  payment  of  his  expence. — The 
defender  alleged,  That  the  libel  is  not  relevant.  Imo,  Because  Craig  is  no  bankrupt, 
nor  any  diligence  done  against  him,  before  the  disposition.  2do,  He  is  not  insolvent 
by  the  disposition,  because  there  is  reserved  to  him  a  power  to  sell  as  much  of  the 
land  as  is  worth  £80,000  for  debt,  and  so  is  not  in  fraudem  creditorum  ;  but  the  pursuer 
ought  to  pursue  for  that  provision^  either  by  apprising  or  personal  action. 

The  Lords  found  the  reason  relevant  and  proven  by  the  tenor  of  the  disposition ; 
and  therefore  reduced,  to  the  effect,  that  the  pursuer  might  affect  the  said  lands  with 
all  legal  diligence  for  his  debt,  as  if  the  disposition  had  not  been  granted  ;  for  they 
thought,  seeing  by  this  disposition  there  remains  no  estate  sufficient,  ad  paratam 
execiUionem,  that  there  was  no  reason  to  put  the  pursuer  to  insist  in  that  clause,  to 
restrict  himself  thereby  to  a  part  of  the  land,  but  that  he  ought  to  have  preference  for 
his  debt,  upon  his  diligence,  affecting  the  whole  land. 

Fd,  Die.  V.  1,  p.  68.    Stair,  v.  1,  p.  175. 

No.  45.  [915]  Laird  Garthland  v.  Sir  James  Ker.    March  6,  1632. 

Found  in  conformity  with  the  above. 

The  Lord  Jedburgh  having  bound  himself  to  dispone  an  annual  rent  out  of  his 

land  of  to  the  Laird  of  Garthland's  son,  oye  to  the  Lord  Jedburgh, 
redeemable  upon  twelve  thousand  merks,  and  accordingly  having  infeft  him,  and 
there  being  then  a  back-tack  set  to  the  Lord  Jedburgh  of  the  lands,  for  the  yearly 
[916]  duty  of  twelve  hundred  and  thirty  merks  ;  upon  this  right  Garthland  having 
intented  action  of  declarator,  as  is  mentioned  betwixt  these  parties,  Feb.  26,  1631 
(Durie,  p.  575,  voce  Legal  Diligence),  Sir  James  Ker  compearing,  alleged  this  right 
was  a  right  made  by  a  conjunct  person,  viz.  the  goodsir  to  the  oye,  without  a  cause 
onerous,  but  only  for  love  and  favour,  which  ought  not  to  be  found  good  and  lawful 
against  him,  who  was  a  lawful  creditor  to  the  Master  of  Jedburgh,  to  whom  the  granter 
of  this  infeftment  is  father  and  retoured  heir ;  and  who  is  obliged  expressly  to  pay 

all  his  son's  debts,  for  which  this  excipient  is  bound,  conform  to  a  contract  betwixt 
them  ;  and  for  relief  whereof  he  is  infeft  before  the  pursuer's  infetment,  albeit  after 
the  bond  granted  to  the  pursuer  ;  and  so  that  his  right  being  for  causes  onerous,  and 
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the  pursuer's  ex  tUtdo  lucrativo,  he  oaght  to  be  preferred,  specially  seeing  the  same  is 
made  to  his  own  oye,  whose  mother  is  one  of  his  appearand  heirs,  he  having  no  other 
bairns  but  her  and  her  sisters  ;  and  so  being  that  person  who  has  acquired  that  right, 
post  contractum  ddrUum,  and  which  therefore  will  make  her  liable  to  the  creditor  if 

the  goodsir  were  dead,  so  it  ought  now  to  have  no  force  against  the  creditor's  right ; 
moreover,  he  alleged  that  this  was  an  usurary  right,  and  fell  under  the  act  of  Parlia- 

ment 1597  ;  which  prohibits  to  take  more  than  ten  for  each  hundred  ;  for  there  is  a 
back-tack  set  for  1230  merks,  which  is  thirty  merks  more  than  the  ordinary  annual- 
rent  of  12,000  merks.     These  allegeances  were  both  repelled,  and  the  piirsuer's  infeft- 
ment  sustained,  albeit  it  had  been  a  mere  donation,  depending  upon  a  bond  prior  to 
the  excipient^  infeftment,  seeing  it  was  never  alleged,  that  the  granter  of  the  infeft- 
ment,  the  time  of  the  making  thereof,  or  since,  was  become  bankrupt,  and  not  solvendo  ; 
neither  had  the  excipient  done  diligence  against  him,  to  discuss  him  for  his  debt ; 
and  ao  not  being  bankrupt,  but  being  able  to  pay  all  his  debts  in  lands  and  goods,  he 
might  lawfully  ex  causa  simplicis  donationis  effectually  grant  this  infeftment,  albeit 
he  was  then  debtor  to  his  creditors  ;   and  the  act  of  Parliament  1597,  anent  usury, 
▼as  not  found  to  militate  in  this  case,  which  was  not  of  borrowing  and  lending  of 
money,  wherein  the  act  prohibits  to  take  more  than  ten  for  the  hundred,  and  extends 
no  ways  to  this  case  controverted,  or  the  like,  which  concerns  a  free  donation,  where 
the  parties  may  contract  to  make  the  lands  redeemable,  which  is  gifted,  upon  more 
or  less  sums,  as  they  agree  together,  than  as  efieirs  to  the  duty  of  the  land,  contained 

in  the  back-tack  ;  and  the  overplus  also  being  but  thirty  merks,  and  so  being  of  so 
mean  a  quantity,  could  not  make  the  whole  infeftment  null.    See  Poinding.    See 
Usury.  Fd.  Die.  v.  1,  p.  68.    Durie,  p.  626. 

No.  46.  [917]  Clerk  v.  Stewart  and  Watson.    June  30, 1675. 

In  support  of  a  gratuitous  alienation,  made  by  a  debtor,  who,  at  the  time  of  reduction, 
was  bankrupt ;  it  was  foimd  relevant,  that,  when  he  made  the  alienation,  he  had 
a  sufficient  visible  estate  to  pay  the  pursuer  and  aU  his  other  creditors. 

A  husband,  by  his  contract  of  marriage,  having  got  the  right  of  the  fee  of  a  tene- 
ment of  land  settled  upon  him  ;  his  wife  having  resigned  the  same  for  infeftment  to  him 

and  her,  and  the  heirs  of  the  marriage,  which  failing,  his  heirs  :  He  and  his  wife  did 

thereafter  enter  in  a  contract  with  another  sister  of  his  wife's,  who  had  right  to  the 
equal  half  of  the  said  tenement,  as  heir  portioner  with  her  sister  ;  by  which  contract 
there  was  a  mutual  tailzie  with  consent  of  the  husband  ;  and  the  right  of  fee,  that,  by 
the  former  contract,  was  settled  upon  her  husband,  as  said  is,  was  disponed  to  the 
wife ;  in  so  far  as  both  the  sisters,  with  consent  of  their  husbands,  were  obliged  to 
resign  their  respective  parts,  in  favours  of  their  husbands  and  themselves  in  liferent, 

and  the  heirs  of  the  marriage  in  fee  ;  which  failing,  in  favours  of  the  wife's  heirs  : 
Which  contract  was  questioned  by  a  reduction  at  the  instance  of  a  creditor  of  the 

hoflhand's ;  upon  that  reason,  that  the  said  right  of  fee,  granted  by  the  said  contract 
betwixt  the  husband  and  the  wife,  and  her  sister,  was  in  defraud  of  the  husband's 
creditors,  and  null  by  the  act  of  Parliament  1621 ;  in  so  far  as  the  husband  had  a  fee 
of  the  said  tenement,  by  the  contract  of  marriage  betwixt  him  and  his  wife  ;  which 
might  have  been  affected  with  execution  at  the  instance  of  his  creditors  ;  and  the 
said  fee  was  given,  by  the  said  late  contract,  to  the  wife,  so  that  the  husband  had  only 
a  Uferent. 

In  this  process,  it  was  alleged,  1st,  That  the  act  of  Parliament  did  militate  only  in 
the  case  of  dyvors,  and  dispositions  granted  by  them.  And,  2dly,  That  the  said  act 
of  Parliament  doth  only  rescind  alienations  that  are  made  without  true,  just,  and 
necessary  causes ;  and  that  the  said  contract  betwixt  the  husband  and  his  wife, 
and  her  sister,  was  made  for  a  true  and  just  cause  ;  and  the  fee  of  the  said  tenement, 
which  the  debtor  had,  was  given  away  in  respect  of  the  obligements  of  the  said  contract 

in  iavonrs  of  the  husband,  the  pursuer's  debtor,  which  was  as  equal,  as  to  advantages, 
for  the  pursuer's  debtor,  as  they  were  for  the  other  party  ;  seeing  both  the  sisters, 
their  parts  of  the  tenement,  were  provided  in  the  same  manner  to  the  respective 
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wives  and  their  husbands,  and  the  heirs  of  the  marriage,  which  failing,  the  wife's 
heirs  ;  and  that  the  pursuer's  debtor  was  a  person  opulent  for  the  time,  according  to 
his  quality  ;  and  had  sufficiency  of  estate  and  moveables  otherways,  that  might  have 

satisfied  the  pursuer's  debt  the  time  of  the  said  last  contract,  and  thereafter  ;  so  that 
the  said  contract  being  valid  ab  initio,  it  could  not  be  taken  away  upon  pretence,  that 
thereafter  the  husband  became  insolvent ;  seeing  it  cannot  be  said,  that  the  husband 
did  intend  to  defraud  his  creditor,  or  that  there  were  any  fraud  upon  his  part. 

It  was  replied.  That  though  the  case  of  bankrupts,  and  their  fraudful  practices, 
mentioned  in  the  said  act,  being  so  frequent,  did  give  occasion  and  also  rise  to  the 
same ;  yet  it  appears  evidently  by  the  said  act,  that  it  was  intended  that  debton 
should  not  be  in  a  capacity  to  give  away  any  part  of  their  estate,  in  prejudice  of 
their  creditors,  to  any  person  :  In  so  far  as  the  dispositive  words  of  the  act  are  m 
[918]  these  terms,  that  in  all  causes  at  the  instance  of  a  true  creditor,  the  Lords  wiU 
decern  all  alienations  and  rights  made  by  the  debtor,  to  any  conjunct  person,  without 
true,  just,  and  necessary  causes,  and  without  a  just  price  really  paid,  the  same  being 
done  after  contracting  of  lawful  debts  from  true  creditors,  to  be  null  without  further 
declarator  ;  and  the  said  act  does  not  bear,  that  all  rights  made  by  bankrupts  should 
be  null,  it  being  hard  to  give  a  character  and  definition  of  a  bankrupt ;  so  that  diverse 
questions  may  arise  anent  the  notion  of  bankrupt ;  and  what  debtors  should  be 
esteemed  bankrupt ;  and  therefore  for  cutting  ofE  the  same,  the  act  is  conceived  in 
the  terms  foresaid,  and  annuls  dispositions  made  by  debtors  without  an  onerous 
cause  :  And  the  Lords,  by  the  statute  ratified  by  the  said  act,  do  declare,  that  they 
intend  to  follow  and  practise  the  laws  civil  and  canon  made  against  fraudful  alienations 
in  prejudice  of  creditors  :  And,  by  the  civil  law,  all  rights  and  deeds  made  and  done 
in  prejudice  of  creditors  without  an  onerous  cause,  are  null,  and  may  be  rescinded 
actione  Pauliana  :  And  the  law  doth  presume,  prcesumptione  juris,  that  they  are 
fraudulent,  being  prejudicial  to  creditors  ex  eventu  &  re;  who  are  not  obliged  to  say, 
that  they  are  fraudful  consitioy  which  is  in  animo  and  hardly  can  be  proven. 

As  to  that  point,  viz.  That  the  said  contract  was  upon  valuable  considerations, 
it  is  replied,  That  the  taking  of  the  fee  from  the  husband,  and  giving  the  same  to  the 
wife,  it  is  a  donation  as  to  the  wife  in  prejudice  of  the  creditor  ;  so  that  there  is  no 
onerous  cause  as  to  the  husband. 

The  Lords,  upon  debate  at  the  bar  and  among  themselves,  did  find,  that  debtors 
might  dispose  of  a  part  of  their  estate  by  way  of  gift,  and  without  an  onerous  cause, 
if  they  retain  as  much  and  more  than  would  satisfy  their  creditors  ;  and  therefore 
they  found  the  defence  relevant,  that  the  debtor  had  as  much  estate,  besides  the  fee 
of  the  said  tenement,  as  would  satisfy  the  pursuers  debt. 

Some  of  the  Lords  were  of  the  opinion.  That  the  case,  being  of  so  great  conse- 
quence as  to  the  preparative,  it  was  fit  to  be  thought  upon  ;  and  urged  these  reasons, 

1st,  That  the  words  and  letter  of  the  law  appear  to  be  clear,  against  deeds  done  by 
debtors  without  an  onerous  cause.  2dly,  Though  our  law  were  not  clear,  yet  in  cases 
of  that  nature,  when  we  have  not  a  municipal  law,  nor  custom  to  the  contrary,  we 
ought  to  follow,  though  not  the  authority,  yet  the  equity  of  the  civil  law,  which  is 
received  everywhere,  where  there  is  no  custom  to  the  contrary  :  Specially,  seeing  it  is 
declared  by  the  said  statute  mentioned  in  the  act  of  Parliament  1621,  That  the  Lords 
are  to  follow  the  civil  and  canon  law  made  against  deeds  and  alienations  in  prejudice 
of  creditors.  3dly,  It  is  hard  to  put  creditors  to  dispute  the  condition  of  their  debtors, 
the  time  of  making  donations ;  and  whether  they  had  effects  and  sufficiency  of  estate 
to  satisfy  their  debt,  notwithstanding  the  said  deeds  ;  which  may  be  unknown  to 
the  creditors ;  it  being  sufficient  to  say,  that  the  deed  was  without  an  onerous  cause, 
and  that  the  debtor  became  insolvent.  4thly,  If  a  debtor  should  become  insolvent  ex 
post  factOy  though  the  time  of  the  donation,  the  residue  of  his  estate  might  have 
satisfied  the  [919]  debt,  it  is  more  just  and  reasonable  that  a  donator,  who  has  a 
lucrative  title,  should  rather  suffer  ex  eventu  than  a  creditor.      did 
argue  to  the  contrary. 

Act.  Falconer.— Alt.  Steuart.— Clerk,  Monro. — Pr^sentia. 

Dirleton,  No.  287,  p.  139. 
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No.  47.        [920]  M'Kell  v.  Jamieson  and  Wilson.    November  10,  1680. 

A  gratuitous  alienation  was  sustained,  and  found  not  reducible  by  onerous  creditors,  if 
the  disponee  had  then  a  visible  estate  sufficient  for  all  his  debts,  whether  by 

infeftments,  moveables,  or  bonds,  tho'  ex  eventu  he  might  prove  insolvent. 

M'Kell  pursues  a  declarator  of  expiring  of  an  apprising  of  a  tenement  in  Leith, 
deduced  against  Edward  Jamieson.     Compearance  is  made  for  Jean  Wilson  and 
Lodovick  Oallender,  her  husband,  who  repeat  by  way  of  defence,  a  reduction  of  the 

light  of  this  tenement,  before  Jamieson's  right  against  Kier  his  author,  to  whom  it 
was  disponed  by  Houston,  upon  this  reason,  that  Kier  was  Houston's  oye  by  his 
daughter  Magdalen,  and  he  having  only  four  daughters  who  are  all  forisfamiliate,  and 
provided,  he  disponed  this  tenement  to  his  oye,  without  an  equivalent  cause  onerous, 
after  contracting  of  1000  merks  due  to  Wilson ;    and  though  Jamieson  did  acquire 

right  from  Kier,  and  M'Kell  from  Jamieson,  yet  the  matter  became  litigious  before 
Aeir  lights. — It  was  answered  for  M'Kell,  That  the  reason  was  not  relevant,  unless 
Houston,  when  he  disponed,  had  been  bankrupt,  at  least  had  become  insolvent  by  the 
disposition.     But  it  is  offered  to  be  proven,  that  the  disposition  was  burdened  with 

3000  merks,  to  be  disponed  of  at  the  disponer's  pleasure,  and  with  his  own  liferent, 
for  which  he  got  2000  merks  ;  so  that  he  had  then  a  visible  estate  remaining,  sufficient 
for  this  and  all  his  other  debts,  and  had  bonds  and  moveables,  which  by  his  testament 
came  to  £200  Sterling,  and  therefore  was  in  full  capacity  to  gift  to  his  oye,  or  any 
other  person  ;  so  that  no  creditor  of  his,  after  not  insisting  upon  diligence  for  so  long 
a  time,  can  quarrel  his  disposition  as  fraudulent ;  or  otherwise  all  gratuitous  disposi- 

tions, by  the  most  solvent  persons,  would  become  ineffectual,  and  the  power  of  disposal 
would  be  bound  up,  as  if  they  were  inhibit,  and  therefore  the  Lords  did  lately  find. 
That  bonds  of  provision  to  the  daughters  of  Mouswell  {infra  h.  L)  were  [921]  not  re- 
dudhle  by  anterior  creditors  because  their  father  had  a  sufficient  fortune  for  these 
portions,  and  all  his  debts. — It  was  replied.  That  bairns  provisions  were  debitum 
naturale ;  but  this  was  an  oye  whose  mother  was  provided  ;  and  that  bonds  or  debts 
were  no  visible  estate  ;  and  it  were  more  just  that  the  acquirers  by  gratuitous  dis- 

positions should  be  put  to  seek  the  disponers  upon  their  warrandice,  than  that 
creditors  should  be  fraustrate. 

The  Lords  found  the  defence  against  the  reduction  relevant.  That  Houston,  the 
fiist  disponer,  had  a  visible  estate,  sufficient  for  all  his  debts  the  time  he  disponed, 
whether  by  infeftments,  moveables,  or  bonds. 

Fd,  Die.  V.  1,  p.  68.     Stair,  v.  2,  p.  795. 

No.  50.  Deas  v.  Fullerton.    December  7, 1710. 

A  gratuitous  assignation  to  a  conjunct  person,  a  few  days  before  the  granter's  death, 
was  reduced  at  the  instance  of  a  creditor  of  the  defunct,  though  proof  was  offered 
that  he  was  solvent  at  the  time. 

The  deceased  Captain  Fullerton  having  some  arrears  owing  him  in  the  commis- 
sioners of  the  equivalent's  hands,  and  being  debtor  to  Mr.  James  Deas,  writer,  in  £30 

Sterling,  he  confirms  himself  executor-creditor  to  him  for  affecting  that  sum  ;  and 
pusaing  for  payment,  they  suspend  on  double  poinding,  that  they  are  likewise  dis- 

tressed by  John  Fullerton  of  Auchinhall,  claiming  right  to  the  same  debt  by  virtue 
of  an  assignation  he  had  thereto  from  the  Captain,  and  duly  [922]  intimated.  Where- 

upon a  competition  arising,  it  was  contended  for  Deas  (who  repeated  a  reduction  of 
the  said  assignation)  that  he  behoved  to  be  preferred,  because  the  assignation  was  a 
gratuitous  deed  betwixt  near  relations,  after  the  contracting  of  his  debt,  and  was 
condemned  by  its  own  narrative  expressly  bearing  for  love  and  favour,  which  can 
never  be  otherwise  considered,  than  as  a  mere  donation  and  a  testamentary  legacy, 
being  only  a  few  days  before  his  death,  and  can  never  compete  with  a  lawful  creditor 
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confirming  the  subject. — Answered,  The  act  of  Parliament  1621  annuls  only  deeds 
done  without  a  just,  true,  and  necessary  cause  ;  whereas  here  it  bore  not  only  for  love 
and  favour,  but  also  for  other  causes  and  considerations  moving  him,  which  words 
must  import  something ;  and  in  fortification  thereof,  he  ofEered  to  prove  onerous 
causes  for  supporting  the  said  assignation  ;  and  that  this  has  been  sustained,  appears 

from  Sir  George  M'Kenzie's  observations  on  that  act,  where  he  cites  January  1669, 
Lady  Brae  contra  Chisholm,*  and  the  case  of  Napier  contra  Ardmoir,t  whence  he  infers, 
that  verba  narrativa  probant  tantum  prcBsumptive  contra  proferentem,  and  may  be  further 
astructed  and  adminiculated ;  and  for  his  relation,  the  cedent  was  only  his  cousin- 
german,  and  there  is  no  decision  finding  that  remote  degree  of  blood  to  fall  under  the 
act  of  Parliament. — RepUed,  No  law  ever  allowed  a  man  to  impugn  the  verity  of  his 
own  writ,  and  to  adduce  an  extrinsic  probation  to  canvel  the  faith  of  its  own  narrative ; 
for  that  were  probatio  contraria  scripto ;  and  who  would  either  give  or  receive  a  deed, 
bearing  expressly  love  and  favour,  if  there  were  tnily  any  onerous  cause  at  bott-om 
to  support  it ;  and  as  to  the  decisions,  where  they  related  to  onerous  causes  in  the 
general,  there  the  Lords  permitted  them  to  condescend  particularly  what  they  were  ; 
but  here  there  is  neither  shadow  nor  pretence,  to  compete  with  an  anterior  lawful 
creditor,  who  has  duly  affected  the  subject.  —  The  Lords  preferred  the  executor- 
creditor,  and  reduced  the  assignation  not  simply,  but  in  so  far  as  prejudged  him. — Then 
he  insisted  on  a  second  ground  of  preference,  that  his  cedent  had,  at  the  time  of  his 
making  that  assignation,  estate  either  heritable  or  moveable,  more  than  sufficient  to 
pay  all  his  debts ;  and  therefore  his  assignation,  though  gratuitous,  can  never  be 
quarrelled,  unless  you  prove  the  granter  was  insolvent  at  the  time  of  his  making 
thereof  ;  for  no  law  hinders  a  man  to  gratify  his  friends  and  relations,  if  he  have  a 
clear  visible  accessible  estate  to  pay  all  his  creditors ;  and  it  were  a  great  embargo 
on  the  freedom  of  property,  if  a  small  debt  hindered  a  man  of  an  opulent  fortune  to 
grant  voluntary  rights,  where  there  is  no  diligence  to  interrupt  him  ;  and  the  creditor 
sibi  impittet,  if  he  has  been  in  mora  to  affect  his  estate,  and  by  negligence  has  suffered 
his  circumstances  to  turn  worse  ;  for  sibi  debuit  vigilare  ;  and  thus  the  Lords  found, 
30th  June  1675,  Clerk  contra  Stewart,  No.  46,  p.  917  ;  11th  December  1679,  the 
Creditors  of  Douglas  of  Mouse  well  contra  the  Children  {infra  h.  t.) ;  22d  July  1680, 
Grant ;  f  and  10th  November  1680,  Mitchel  contra  Jamieson  and  WiDde.f — Answered, 
That  Mr.  Deas  has  discussed  the  Captain's  sister,  his  heir  of  line,  and  could  recover 
nothing  ;  and  Auchinhall  the  competitor  is  his  heir-male,  and  has  right  to  any  estate 
the  defunct  [923]  left ;  and  it  is  more  just  he  should  be  at  the  trouble  and  expence 
of  seeking  out  his  hidden  desperate  debts,  than  to  put  creditors  to  expiscations  of 
searching  out  his  effects  per  omn^  regni  ar^gulos  ;  and  if  it  be  a  visible  accessible  estate, 
he  is  willing,  on  payment,  to  assign  him  to  his  debt,  for  his  readier  affecting  thereof ; 
and  he  knows  better  where  to  find  it  than  Mr.  Deas,  a  stranger,  can.  And  the  cases 
cited  were  where  the  parties  were  in  possession,  or  had  uplifted  the  subject  in  con- 

troversy ;  but  here  the  arrears  are  still  extant  unuplifted,  and  in  the  equivalent's 
hand ;  and  the  debate  is  in  acquirendo,  where  the  executor-creditor  is  undoubtedly 
preferable  to  a  gratuitous  assignee,  it  being  more  reasonable  he  should  want  his  legacy, 
than  Mr.  Deas  lose  his  just  debt. — The  Lords  likewise  repelled  this  second  ground 
and  preferred  the  executor-creditor.     See  Proof. 

Fol,  Die.  V.  1,  p.  68.     FountainkaU,  v.  2,  p.  604. 

No.  52.  [924]  M'Kbnzie  v,  Fletcher.    January  15, 1712. 

A  disposition  to  a  sister  and  her  husband,  found  not  reducible  on  the  act  1621,  if  the 
granter  had  at  the  time  an  estate  equal  to  payment  of  his  debts.  There  was 
here  a  mora  on  the  part  of  the  pursuer  of  the  reduction. 

James  Fletcher  of  Cranston  grants  bond  for  £100  Scots  to  Sir  George  Lockhart,  in 
1678.     The  very  next  day  he  gives  his  sister,  Alison  Fletcher,  a  bond  for  8000  merks ; 

♦  Stair,  V.  1,  p.  591,  voce  Husband  &  Wipe. 
t  Examine  General  List  of  Names. 
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and,  in  1681,  he  dispones  the  lands  of  Gilkerston  to  the  said  Alison,  and  John  Grahame 

her  hosband.     On  Sir  George  Lockhart's  bond  he  is  denounced  and  registrate  in  1689  ; 
and  the  said  bond,  by  progress,  comes  in  the  [925]  person  of  my  Lord  Prestonhall,  who 
leads  an  adjudication  for  it  in  1699  :  And  pursuing  for  mails  and  duties,  Jean  Fletcher 

and  Captain  Hary  Straiton,  her  husband,  as  come  in  her  sister  Alison's  right,  crave 
preference  as  first  infeft,  which  necessitated  Prestonhall  to  raise  a  reduction  of  James 

Fletcher's  right  to  his  sister  and  brother-in-law,  upon  both  the  branches  of  the  act  of 
Parliament  1621,  as  being  an  anterior  creditor,  and  the  deed  being  inter  conjundas 
personas  and  gratuitous  :  Next  it  impinges  on  the  second  clause  of  that  act,  declaring 
aU  dispositions  null,  granted  by  debtors,  after  they  are  denounced  and  registrate  to  the 
horn,  m  so  far  as  concerns  the  creditor-user  of  that  diligence  ;  but  so  it  is  James  Fletcher 
was  at  the  horn  before  he  gave  that  disposition  to  his  sister  and  her  husband.    Alleged 
for  Jean,  Imo,  It  is  not  yet  clearly  decided,  if  a  brother-in-law  be  a  conjunct  person 
in  the  eye,  sense,  and  construction  of  that  act.    2do,  This  deed  is  not  wholly  gratuitous, 
for  it  is  in  satisfaction  of  a  bond  of  provision  given  her  by  Sir  John  her  father.     3tio, 
That  act  annuls  only  rights  made  by  dyvours  and  bankrupts  ;  so  that  if  the  man  had  a 
clear  visible  accessible  estate  at  the  time,  sufficient  for  paying  all  his  debts,  the  right 
cannot  be  quarreUed,  though  by  a  supervenient  insolvency  he  come  to  be  obcBratus. 
How  many  does  every  age  produce,  who,  by  mismanagement  and  prodigality,  from 
opulent  estates,  fall  into  the  very  gulph  of  poverty ;  and  yet  will  any  man  say,  that  when 
he  broiks  a  flourishing  estate  of  £1000  Sterling  per  annum,  that  he  cannot  provide  his 
children,  or  give  a  gratuity  to  his  friends  and  relations,  because  ex  post  facto,  he  dies 
a  beggar  ?     What  embarrassment  would  this  lay  on  all  commerce  and  bargaining  ; 
if  eventual  insolvency,  occurring  many  years  after,  were  sufficient  to  annul  these 
deeds  ?    And  by  the  actio  Patdiana  he  only  is  repute  insolvent,  who,  at  the  time  of  the 
deed,  or  by  the  granting  it,  is  incapable  to  pay  his  debt ;  as  Justinian  determines,  §  3, 
ingtU.  qui.  ex  eaus.  manumiUere  non  licet.    Now  Mr.  Fletcher,  at  the  making  this 
disposition,  had  the  lands  of  New  Cranston,  with  a  jointure  of  1200  merks  yearly,  and 
a  post  in  the  army,  which  were  funds  more  than  sufficient  to  pay  all  his  debts.     And 
Prestonhall  may  sibi  imputare  that  non  sibi  vigilavit,  in  affecting  these  fimds  till  his 
debtor  began  to  sink  :  And  this  is  no  new  doctrine  ;  for  the  Lords  on  the  30th  June  1675, 
Clark  contra  Stewart,  p.  917,  found  it  relevant  to  assoilzie  from  the  act  of  Parliament, 
that  he  had  a  sufficient  unincumbered  estate  at  the  time  :  And  the  like,  the  Creditors 
and  Children  of  MouseweD  competing  {infra  h.  t) ;  and  6th  March  1632,  Garthland 
eoHtraEer,  No.  45,  p.  915.     See  also  8th  February  1681,  Neilson contra  Ross  {infrah,  t.); 

and  in  Langton  and  Cockbum's  case.  No.  9,  p.  884,  it  is  required  they  be  altogether 
insolvent,  at  least  difficilis  conventionis,  and  the  estate  so  overburdened,  that  it  cannot 
extneate  itself  without  a  sale. — Answered,  Where  a  debtor's  estate  is  reduced  to  that 
condition  that  it  cannot  satisfy  all ;  it  is  more  reasonable  that  the  bankrupt  debtor's 
relations  should  be  at  the  loss,  than  extraneous  onerous  creditors  put  to  expiscate  their 

debtor's  concealed  means ;  and  though  decisions  have  varied  on  this  head,  yet  they 
have,  in  many  cases,  reduced  these  voluntary  deeds,  without  regarding  the  debtor's 
■^K926]-vency  at  the  time,  if  ex  post  facto,  he  turn  insolvent.     See  the  25th  January 
1681,  Bathgate  and  Bouden  {infra  h.  t.).    And  10th  February  1665,  Lady  Greenhead 
(mU'a  the  Lord  Lowrie  {infra  h.  «.).     And  Sir  John  Nisbet  (Dirleton),  relating  the 
decisions  of  Clark  (p.  917)  and  Mousewell  {infra  h,t,),  cited  by  the  other  side,  adduces 
irrefragable  arguments  to  convell  them  with  great  penetration  and  closeness.     And 
where  there  appears  such  variety  of  opinions  among  the  Lords,  though  the  plurality 
makes  a  res  judicata,  yet  it  afEords  ground  to  examine  the  reasons  on  both  sides,  when 
they  come  to  be  cited  as  precedents  and  practics,  especially  when  the  point  is  only 
carried  by  a  vote  or  two,  and  on  the  absence  of  some  of  that  first  sederunt,  the  Lords 
come  to  alter ;  therefore  some  have  proposed  this  expedient,  that  these  dubious  cases 
should  be  reviewed,  either  by  a  full  bench,  or  else  by  the  same  who  sat  in  the  first 
ittterlocator,  which  would  prevent  the  frequent  alterations  that  daily  occur  ;  but  this 
is  scarce  practicable,  seeing  some  are  detamed,  at  the  second  review,  from  the  house, 
hy  sickness  ;  others  are  in  the  outer-bench,  side-bar,  or  on  the  bills.     See  Dirleton's 
reasonings,  at  p.  140  and  207.     Sir  George  Mackenzie  does  also  concur  with  him,  in 
his  observations  on  the  said  act  1621,  and  thinks  sufficiency  of  estate,  at  the  time,  not 
relevant,  if  eventual  insolvency  superveen,  and  that  it  is  better  that  conjunct  persons 
mfier,  than  strangers  who  lent  their  money  bona  fide  on  the  view  of  a  clear  estate. — The 
Lords  thought  there  was  no  doubt  but  a  brother-in-law  was  a  conjunct  person  in  the 
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sense  of  our  law  ;  but  yet,  by  plurality,  having  balanced  the  inconveniences  on  all  sides, 
they  found,  if  James  Fletcher  had  a  visible  unincumbered  estate,  at  the  time  of  hit 
disponing  to  his  sister  and  her  husband,  more  than  would  have  paid  all  his  debts, 
the  said  disposition  could  not  be  annulled  on  the  act  1621,  especially  considering  that 
Prestonhall  was  in  mora,  not  having  adjudged  the  lands  for  seventeen  years  after  the 
said  disposition  ;  and  it  seemed  to  have  some  resemblance  of  an  onerous  cause,  like  a 
tocher  given  ctd  susiinenda  onera  matrimonii, 

Fd.  Die,  V.  1,  p.  69.    FountainhaU,  v.  2,  p.  703. 

No.  53.    [928]  The  Executors  Creditors  of  Janet  Meldrum  v.  E^atharine  Kinxier. 
December  11, 1717. 

Found  in  conformity  with  Borthwick  v,  Groldilands,  No.  44,  p.  914,  and   Garth- 
land  V,  Ker,  No.  45,  p.  915. 

John  Cunningham  of  Enterkin,  being  debtor  to  Janet  Meldrum  in  £1000  Scots, 
she,  some  time  before  her  death,  gave  him  up  his  bond;  which  was  immediately 
renewed  in  name  of  her  daughter  Katharine  Einnier.  Her  creditors,  after  her  death, 
getting  notice  of  this  transaction,  raised  a  reduction  against  the  daughter,  upon  the 
act  of  Parliament  1621 ;  with  a  conclusion  of  declarator.  That  the  money  was  the 

mother's,  and  that  she  could  not  take  the  bond  in  her  daughter's  name,  in  defraud  of 
the  pursuers,  her  lawful  creditors. 

The  daughter's  defence  was.  That  this  transaction  was  forbid  by  no  law,  the 
mother  being  solvent  at  the  time  of  granting  the  bond ;  and  though  ex  eventu  her 
debtors  became  insolvent,  it  is  sufficient  to  exclude  a  reduction  upon  the  act  1621, 
that  the  mother  had  sufficient  effects  to  pay  all  her  debt,  over  and  above  the  money 
for  which  the  bond  was  granted  to  her  daughter. 

Answered  for  the  creditors  : — That  however  this  defence  might  be  pleaded  against 
a  prior  gratuitous  creditor,  it  were  apparently  unjust  to  sustain  such  deeds  in  pre- 

judice of  prior  onerous  debts :  Onerous  creditors  ought  not  to  be  put  to  dispute 
what  their  debtor's  condition  was  the  time  he  made  the  alienation,  it  being  sufficient 
for  them  to  say  in  competition  with  posterior  gratuitous  creditors,  That  the  debtor 
is  insolvent ;  since,  upon  the  eventual  bankruptcy  of  the  debtor,  the  donator  ought 
rather  to  suffer  than  the  onerous  creditor,  according  to  the  principle  Potior  dAet  esse 
conditio  ejus  qui  certai  de  damno  evitando,  quam  ejus  qui  certat  de  lucro  adquirendo. 
And  the  reasoning  is  the  stronger  in  this  case,  in  which  the  creditors  are  more  de- 

frauded, than  if  the  mother  had  only  granted  a  bond  of  provision  to  her  daughter ; 
for,  at  any  rate,  they  would  have  come  m  [929]  ?«»"»  passu  with  such  a  bond  :  Wtereas 
if  the  defender  be  assoilzied,  they  shall  thereby  be  entirely  cut  out  of  the  most  valuable 
share  of  their  debtor's  means. 

Replied  for  the  defender  Katharine  Kinnier : — She  is  much  better  founded  in 
her  present  situation,  than  if  she  had  only  a  bond  of  provision  from  her  mother. 
When  one  accepts  a  personal  bond,  he  agrees  to  trust  his  debtor,  and  to  run  the 
hazard  of  his  insolvency :  Personal  creditors  therefore  are  in  this  view  all  embarked 

as  on  one  bottom  ;  if  their  debtor's  funds  prove  shortcoming,  the  loss  falls  upon  them ; 
first  indeed  upon  the  gratuitous  creditor  :  For  if  there  is  not  sufficient  for  all,  it  is  but 
equitable  that  the  onerous  creditors  draw  first ;  according  to  the  maxim,  That  in 
competitions.  Potior  debet  esse  conditio  ejus  qui  certat  de  damno  evitando,  quam  ejus 
qui  certal  de  lucro  adquirendo ;  or,  which  comes  to  the  same,  Nem/)  debet  locupktari 
aliena  jactura.  And  in  this  case  the  maxim  is  directly  applicable :  For  whatever 
is  given  to  the  gratuitous  creditor,  who  is  certans  de  lucro  adquirendo,  is  virtually 
taken  from  the  onerous  creditor,  who  is  certans  de  damno  evitando.  But  where  one 
entirely  solvent,  and  thereby  at  an  absolute  liberty  of  alienation,  gives  away  any 
of  his  effects,  still  leaving  sufficient  for  all  his  creditors  ;  if  such  an  alienation,  whether 
gratuitous  or  onerous,  cannot  be  secured  against  posterior  deeds  of  the  alienator ;  it 
will  follow,  there  is  no  such  thing  as  an  absolute  power  of  disposal  of  any  thing  in 
the  world.    Here  the  maxim  does  in  no  shape  apply ;  for  the  creditors  suffer  nothing 
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by  the  aHenatdon :  If  tkey  continued  to  trust  their  debtor  afterwards,  sibi  imfuLenl ; 
at  the  time  of  the  aUenation  there  was  a  sufficient  fund  for  all ;  at  that  time  they 
might  have  disengaged  themselves  from  their  debtor,  by  doing  diUgence  for  pay- 

ment ;  and  if  they  chose  to  give  longer  trust,  the  hazard  of  that  ou^ht  not  to  lie  upon 

a  third  party,  who  is  not  in  a  competition  with  them  about  their  debtor's  effects, 
and  who  is  no  way  connected  with  them  or  the  debtor,  except  that  he  now  stands 
possessed  of  some  effects  which  were  legally  given  him  by  the  debtor,  while  he  had 
the  absolute  disposal  thereof. 

''  The  Lords  sustained  the  defence,  That  the  mother  had  effects,  either  in  specie 
or  obligations  by  responsal  persons,  the  time  of  granting  the  bond,  sufficient  to 

satisfy  the  debts  then  resting."      Fol.  Die.  v.  1,  p.  68.     Rem,  Dec.  v.  1,  No.  9,  p.  17. 

No.  71.    [949]  Sir  Abchibald  Grant  v.  Robert  Grant  of  Lurg,  &c.    November 
10, 1748. 

A  person  who  dreaded  that  the  consequences  of  an  unfortunate  transaction  would 
render  him  insolvent,  made  out  heritable  securities  in  favour  of  certain  of  his 
creditors  without  their  knowledge.     Found  ineffectual. 

Robert  Grant  having,  in  the  year  1731,  made  a  purchase  of  the  estate  of  Tillifour, 
borrowed  several  sums  from  Grant  of  Lurg,  and  others,  which  he  applied  for  pay- 

ment of  the  price.  Robert  Grant  had  been  employed  by  Sir  Archibald  Grant,  as  lus 
kctor  upon  the  estate  of  Monymusk ;  this  factory  was,  anno  1739,  converted  to  a  tack 
of  the  whole  estate  ;  and  it  was  part  of  this  bargain,  that  Robert  should  undertake 
the  arrears  due  by  the  tenants,  for  which  he  granted  to  Sir  Archibald  an  obligation 
for  £800  Sterling.  This  was  an  unlucky  transaction  for  Robert  Grant  by  which  he 

lost  considerably.  Finding  Sir  Archibald's  claim  swelling  every  year,  and  being 
apprehensive  about  his  other  creditors  who  had  lent  their  money  to  discharge  the 
price  of  his  estate,  he  came  to  a  resolution  to  secure  them  in  all  events  upon  his  estate 
of  Tillifour.  This  resolution  he  executed  the  15th  February  1733,  classing  these 
creditors  in  three  several  bonds,  upon  which  he  proceeded  to  give  sasine  the  same 
day :  and  it  came  out,  upon  proof,  that  the  creditors  knew  nothing  of  these  securities 
granted  to  them  till  afterward,  and  that  it  was  Robert  Grant's  intention  to  secure 
them  m  a  preference  before  Sir  Archibald.  Tliis  fact  furnished  Sir  Archibald  an 

objection,  which  he  proponed,  in  a  ranking  and  sale  of  Robert  Grant's  estate,  viz. 
that  these  infeftments  of  annualrent  were  null  and  void  upon  several  grounds.  Imo, 
As  being  granted  against  the  original  law  of  justice.  2do,  Against  the  authority  of 
tile  civil  law,  and  the  actio  Pauliana.  3tio,  Against  our  statute  1621.  And,  lastly. 
Also  against  the  statute  1696. 

In  answer  to  these  grounds,  it  was  premised,  that  there  is  nothing  in  our  statutes 
nor  practice  to  favour  an  objection  against  these  heritable  bonds,  granted  in  security 
of  just  and  onerous  debts.  The  statute  1696  is  quite  out  of  the  case.  Far  from 
being  a  notour  bankrupt  within  sixty  days  of  these  bonds,  Robert  Grant  continued 
in  credit  for  a  long  time  thereafter ;  and  Sir  Archibald  himself,  who  makes  the 
objection,  took  an  heritable  bond  from  him,  28th  October  1734,  more  than  a  year  and 
a  half  after  these  bonds.  As  for  the  statute  1621,  it  is  a  direct  authority  against  the 
objector,  because  it  is  understood  by  that  statute,  and  is  established  law,  that  bare 
insolvency  deprives  not  any  man  of  the  administration  of  his  own  affairs,  nor  prevents 
hini  from  paying  or  securing  his  creditors  in  what  order  he  pleases.  The  only  excep- 

tion is,  that  after  diHgence  by  one  creditor,  the  insolvent  person  cannot  prefer  any 
oAer;  such  preference  being  understood  purposely  done  to  disappoint  the  effect  of 
the  diligence. 

If  then  there  be  any  wrong  to  be  the  foundation  of  a  reduction,  it  must  lie  upon 
the  general  head  of  fraud,  to  ramish  a  challenge  at  common  law.  And  to  make  out 
this  fraud,  the  following  proposition  must  be  maintained.  That,  after  a  man  knows 
himself  to  be  insolvent,  it  is  wrong  in  him  to  do  any  deed  to  prefer  one  creditor  before 
another;   which,  in  other  words,  is  maintaining  that  an  insol- [950]* vent  person, 
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knowing  himfielf  to  be  such,  is  barred  by  the  common  law  from  the  management  cf 
his  own  affairs,  from  making  payment  to  any  one  creditor,  and  from  granting  aajr 
one  creditor  a  security.  This  doctrine  has  no  foundation  in  the  common  law ;  b^aui 
insolvency  does  not  deprive  a  man  of  his  property,  nor  of  the  administration  of  lai 
property,  of  which  payment  or  granting  security  are  rational  and  ordinary  acta 
Nay,  our  statutes  suppose  a  contrary  doctrine  ;  the  act  1621,  goes  no  further  thtt 
to  cut  down  a  security  granted  to  a  creditor,  in  prejudice  of  a  more  timeous  diligenni! 
used  by  another  creditor ;  and  it  does  not  even  cut  down  pa3nnent  made  after  difr 
gence ;  and  the  act  1696  supposes,  when  no  diligence  is  done,  as  in  the  present  casei 
that  all  acts  of  administration,  such  as  sale,  payment,  security,  &c.,  are  good  in  kw» 
unless  executed  within  threescore  days  of  notour  bankruptcy. 

Supposing  there  were  any  dubiety  as  to  these  points,  other  difficulties  remain  to 
be  surmounted  before  the  objection  can  be  supported.  In  the  first  place,  how  does 
it  appear  that  Robert  Grant  knew  himself  to  be  insolvent  ?  The  contrary  appeaa 
from  the  deposition  of  the  notary,  the  man  he  trusted,  and  to  whom  he  would  conh 
municate  his  sentiments  without  disguise  ;  he  depones  upon  the  conversation  he  had 

with  Robert  Grant,  who  told  him,  "  that  he  was  resolved  to  give  these  securities  to 
his  other  creditors,  because  there  was  a  fund  in  the  hands  of  the  tenants  of  Monymusk 

sufficient  to  pay  Sir  Archibald  :  "  and  if  this  was  his  opinion,  it  can  not  be  said  that 
his  panting  a  security  to  his  other  creditors  was  in  him  a  wrong  or  immoral  act. 

But  supposing,  for  argument's  sake,  that  Robert  Grant  knew  himself  to  be  in- 
solvent, it  will  not  follow  that  he  did  wrong  in  preferring  his  other  creditors  before 

Sir  Archibald  ;  for  he  owed  them  this  preference  in  common  justice,  as  the  very  estate 
upon  which  he  gave  them  preference,  was  purchased  with  their  money.  On  the 
other  hand,  it  was  a  hard  bargain  which  Robert  Grant  had  unluckily  engaged  himsdf 
in  with  Sir  Archibald ;  and  if  he  was  conscious,  which  for  ought  appears  is  the  case, 

that  he  faithfully  applied  to  Sir  Archibald's  behoof  whatever  he  drew  out  of  his 
estate,  it  would  have  been  unjust  to  have  preferred  Sir  Archibald  upon  the  land-estate, 
or  to  have  brought  him  in  pari  passu  with  these  creditors  ;  so  that  Robert  Grant  did 
the  honest  and  fair  thing,  when  he  secured  these  creditors  upon  his  land-estate,  whidi 
was  purchased  with  their  money,  and  who  trusted  their  money  with  him  upon  the 
faith  of  that  estate. 

But,  in  the  third  place,  supposing  Robert  Grant  to  have  acted  wrongously,  why 
is  this  wrong  to  be  turned  against  the  creditors  who  had  no  accession  to  it  ?  It  is 

not  alleged  that  they  knew  of  Robert  Grant's  insolvency ;  it  appears  by  letters  in 
process,  that  some  of  the  creditors.  Grant  of  Lurg  in  particular,  were  demanding 
their  money;  and  there  is  a  letter  by  Robert  Grant  to  Lurg,  1st  September  1732, 

in  answer  to  one  craving  payment,  wherein  he  promises  payment  of  half  of  Luijg's 
sum  at  Martinmas,  and  the  other  half  at  Whitsunday  ;  adding,  "  but  if  you  are  positive 
shall  get  the  whole."  Lurg  therefore,  when  he  got  the  real  security  delivered  to 
him,  considered  this  as  no  more  than  a  piece  of  justice  done  him  by  [951]  ̂ ^  debtor ; 
that,  since  he  had  failed  in  his  promise  of  payment,  he  had  done  what  was  the  next 
best,  viz.  to  give  him  a  security. 

What  remains  only  to  be  obviated  is,  the  authority  of  the  Roman  law,  which  the 
objector  in  vain  calls  to  his  aid.  It  is  very  true,  that,  by  the  actio  PatUiana^  securities 
given  hj  a  bankrupt  to  one  or  other  of  his  creditors  preferring  them  before  the  rest, 
are  rescinded ;  and  the  authority  cited  proves  this  and  no  more  :  but  then  it  is  as  true, 

that  the  actio  PauUana  did  not  arise  till  the  debtor's  effects  were  sequestrated,  a 
curator  bonis  named,  and  the  creditors  put  in  possession.  The  actio  PauUana  was  given 

by  the  praetor ;  and  the  praetor's  edict,  which  is  contained  in  the  first  law,  Qwb  t« 
fraud,  creditor,  expressly  mentions  the  creditors  to  be  in  possession.  Justinian 
describing  the  actio  Pauliana  in  his  Institutes,  lib.  4,  tit.  6,  §  6,  makes  it  an  express 

condition  of  giving  the  action,  that  the  bankrupt's  effects  be  in  possession  of  the 
creditors.  And  accordingly  the  established  definition  or  description  of  this  action 

given  by  all  commentators  is,  ''  Actio  in  factum  competens  creditoribus  in  posses- 
sionem missis,  vel  curatori  bonorum  adversus  possessores  fraudis  conscios,  ad  res  in 

fraudem  creditorum  alienatas  cum  omni  causa  restituendas." 
"  Found  the  heritable  bonds  of  corroboration  were  fraudulent,  devised  and  made 

with  intent  to  prefer  the  creditors  therein  named  before  Sir  Archibald  Grant ;  and 
therefore  reduced  the  heritable  bonds  so  far  as  to  subsist  only  and  be  ranked  pari 

passu  with  Sir  Archibald." 
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In  this  case  a  distmction  ought  to  be  made  betwizt  ordinary  acts  of  management, 
levying  rents,  uplifting  and  pa3dng  debts,  granting  securities,  &c.,  done  in  the  prosecu- 

tion of  a  man's  afEairs ;  and  extraordinary  acts,  such  as  granting  a  preference  to  one 
set  of  creditors  before  another,  when  a  man  has  no  other  prospect  but  bankruptcy. 
Insolvency  merely  is  no  objection  to  the  first ;  because  such  acts  are  done  with  a  view 
to  carry  on  a&irs,  and  in  the  hopes  of  better  fortune ;  and  therefore  are  not  only 
innocent  but  conmiendable.  The  second,  though  not  properly  a  fraud,  is  a  moral 
wrong ;  because,  in  effect,  it  is  bestowing  upon  one  creditor  what  ought  to  be  given 
to  aU  :  and  such  moral  wrong  cannot  be  supported  by  a  court  of  justice  :  it  must  be 
reduced,  and  no  person  allowed  to  take  benefit  by  it.  Rem,  Dec.  v.  2,  p.  167. 

*^*  Lord  Kilkerran  mentions  the  same  case  thus  : 

Grant  of  Tillifour  being  debtor  to  Sir  Archibald  Grant  in  a  large  sum,  formed  a 
scheme  for  disappointing  him  of  his  debt.  He  was  in  debt  above  what  he  was  worth, 
and,  without  the  privity  of  his  other  creditors,  he  executed  three  several  heritable 
Ixmds,  in  each  of  which  he  comprehended  a  variety  of  creditors,  containing  precepts 
of  sasine  in  general  for  infefting  them,  which  bonds  were  all  written  at  the  same  time, 
the  hand  em{>loyed  fitting  up  the  whole  night,  and  [952]  being  in  joined  secrecy ;  and 
next  day  the  infeftments  were  taken  without  the  privity  of  the  creditors. 

Of  these  bonds,  Mr.  William  Grant,  as  trustee  for  Sir  Archibald  his  brother,  pursued 
reduction  upon  the  head  of  actual  fraud  ;  and  prevailed. 

The  only  question  was,  How  the  creditors,  who  might  acquire,  though  ignorantes, 
conld  be  affected  by  the  fraud  of  their  debtor,  to  wmch  they  were  not  accessory  ; 
but,  to  this  the  answer  was,  That,  by  their  accepting  of  the  deeds,  they  became  particeps 

On  this  occasion,  there  was  some  reasoning  among  the  Lords  upon  the  construction 
of  the  act  1621 ;  wherein  they  Agreed,  that  the  words  necessary  causes  in  the  act  1621 
aie  in  practice  thus  understood,  That  there  be  a  previous  obligation  to  grant  the  deed  : 
That  though  the  words  true,  just,  and  necessary  causes  woidd  appear  as  they  stand 
to  be  conjunctive,  they  have  always  been  considered  as  disjunctive ;  so  that  if  either 
the  deed  be  granted  in  consequence  of  a  previous  obligation,  or,  though  there  be  no 
such  previous  obligation,  if  the  deed  be  granted  for  a  true  and  just  cause,  it  is  not 
reducible.  FoL  Die,  v.  3,  p.  49.    Kilkerran  (Bankrupt),  No.  9,  p.  65. 

^0-  72.  [953]  Walker  v.  Polwarth.    June  19, 1635. 

A  bond  granted  after  marriage,  for  a  suitable  liferent  to  a  wife,  by  her  husband, 
inaolvent  at  the  time,  was  sustained  in  competition  with  creditors,  whose  bonds 
were  anterior.  The  wife  was  allowed  to  rank  proportionally,  although  there  was 
neither  contract  of  marriage  nor  tocher  given.     Her  claim  arose  de  jure  naturcB. 

Umquhile  Patrick  Walker  being  married  upon  one  Polwarth's  wife,  betwixt  whom 
there  were  bairns  procreate,  he  gives  a  bond  stanle  matrirmmio  to  Henry  Polwarth, 
brother  to  his  wife,  and  to  her  behoof,  for  payment  of  2000  merks,  she  not  being  pro- 

vided to  any  liferent  or  conjunct-fee,  or  any  other  benefit  or  means  of  maintenance  by 
her  husband ;  at  the  time  of  giving  of  the  which  bond,  the  defunct  was  debtor  to 
sundry  creditors,  by  sundry  bonds,  preceding  this  bond  given  to  his  wife,  in  more  sums 
of  money  than  all  his  goo^  or  means  extended  to  ;  thereafter,  after  his  decease,  the 
relict  and  the  creditors  contesting  in  a  double  poinding,  raised  by  the  executors  of  the 

defunct,  which  of  them  should  be  answered  of  the  defunct's  goods,  which  were  not 
snffident  to  pay  the  half  of  his  debts  : — The  creditors  alleged,  That  the  bond  given  to 
the  wife  could  give  her  no  right  to  any  of  the  said  goods,  seeing  the  same  were  given 
to  her  long  after  these  bonds,  at  which  time  he  could  do  no  deed  to  their  prejudice,  he 
heing  then  in  effect  a  bankrupt,  seeing  then  he  had  not  so  much  gear  as  might  pay  his 
debts,  whereby  he  could  not  ̂ ve  to  his  wife  anything,  but  deductis  dehitia,  et  post 
fcktum  (B8  alienum  ;  and  so  this  being  donatio  irUer  virum  et  uxorem,  and  for  no  lawful 
onerous  cause,  it  cannot  be  respected  against  them ;   and  where  the  relict  opponed 
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that  it  was  given  for  her  maintenance  and  living,  she  having  no  other  thing  where- 
upon to  live,  and  receiving  no  other  provision,  and  that  it  is  in  effect  donatio  propUr 

nuptias ;  they  answered,  That  it  is  not  donatio  propter  nuptias,  because  there  is  no 
contract  of  marriage  can  be  shown  betwixt  them ;  hkeas  she  gave  no  tocher  nor  other 
benefit  to  her  husband,  and  so  of  law  and  reason  can  seek  no  recompence  of  his  goodb; 
for  do8  et  donatio  propter  nuptias  in  jure  paribus  passibus  ambulant.,  ft  oqiudiler  regn- 
lantur :  Notwithstanding  whereof  this  allegeance  proponed  for  the  creditors  was 
repelled,  and  the  relict  was  found  ought  to  have  her  proportion  with  the  rest  of  the 
creditors,  according  to  the  free  goods  in  [954]  the  testament,  and  according  to  the 
quantity  of  their  debts ;  albeit  there  was  neither  contract  of  marriage  nor  tocher 

given ;  and  albeit  the  creditors'  bonds  were  anterior  to  the  relict's ;  seeing  she  had  a 
debt  owing  to  her,  de  jure  naturcB,  for  her  maintenance  and  Hving,  which  in  its  own 

proportion  is  as  favourable  as  the  creditors'  debts. 

Act.  Hamilton. — Alt.   . 

Fol  Die.  V.  1,  p.  70.    Durie,  p.  767. 

No.  74.    [95G]  George  Lockhart  of  Camwath  v,  Euphan  Dundas  and  Mr.  John 
DuNDAS  of  Philpston,  her  Husband.     January  14, 1714. 

A  wife  assigned  the  price  of  lands  to  her  husband  by  contract  of  marriage,  as  tocher. 
He  contracted  for  suitable  provisions  to  her  and  her  children.  The  assignment 
found  not  reducible  upon  the  act  1621,  at  the  instance  of  an  anterior  creditor. 

George  Lockhart  of  Carnwath,  in  January  1693,  obtained  a  decreet  against  Katharine 
Swynton,  daughter  and  heir  of  George  Swynton  of  Chesters,  and  David  Dimdas  of 
Philpston,  her  husband,  for  his  interest,  for  payment  of  £1000  principal,  annualient 
and  penalty,  contained  in  a  bond  granted  in  anno  1680,  by  the  Lord  Mersington  as 
principal,  and  the  said  George  Swynton,  his  brother,  as  cautioner,  to  Sir  Geoi^e 

Lockhart,  President  of  the  Session,  the  pursuer's  father.  The  lands  of  Chester,  then 
affected  with  a  liferent  annuity  of  600  merks,  in  favours  of  Euphan  Brown,  Katharine 

Swynton's  mother,  being  sold  to  a  third  party  for  12,000  merks,  there  was  a  contract  of 
marriage  perfected,  20th  December  1693,  betwixt  the  said  David  Dimdas  and  Katharine 

Swynton,  whereby  the  husband  got  the  12,000  merks,  the  land's  price,  in  name  of  tocher, 
to  be  applied  for  payment  of  his  debts ;  in  recompence  whereof,  he  secured  his  wife  in 
a  liferent  annuity  of  8  chalders  of  victual,  out  of  his  own  estate  of  Philpston,  and 
Euphan  Brown  his  mother-in-law,  another  annuity  of  600  merks,  in  lieu  of  the  equiva- 

lent renoimced  b^  her  out  of  the  lands  of  Chester,  and  disponed  his  estate  with  these 
burdens  to  the  heirs  male  of  the  marriage,  and  provided  the  daughters  to  £1000  Sterling ; 
which  contract  expressly  referred  to  marriage  articles  formerly  communed  upon. 
No  dihgence  having  been  done  upon  the  decreet  against  David  Dundas,  as  husband 
to  Katharine  Swynton,  stante  matrimonio  ;  Carnwath  pursued  Euphan  Dundas  his  heir, 
and  Mr.  John  Dundas  her  husband,  for  payment  of  the  sums  decerned,  upon  these 
f  rounds  ;  Imo,  That  David  Dundas  [957]  ̂ ^s  luaratus  by  the  marriage  with  Katharine 
wynton.  2do,  Seeing  Katharine,  as  heir  to  her  father,  was  liable  before  the  marriage 

for  the  debt  claimed  by  the  pursuer,  she  could  not  stante  matrimonio  dispone,  or  her 
husband,  a  conjunct  person,  accept  of  a  right  to  the  price  of  her  lands,  in  prejudice 
of  an  anterior  lawful  creditor  ;  therefore  the  pursuer  repeated  a  reduction  of  the  said 
fraudulent  deed,  upon  the  act  18th,  Parliament  23d,  James  VI.  (1621). 

Fol.  Die.  V.  1,  p.  71.     Forbes,  MS.  p.  16. 
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No.  76.       [958]   Sir   Roderick   M'Kenzie    of    Scatwell   v.    Christian   Monro. 
February  17,  1738. 

A  wife  being  disappointed  by  the  diligence  of  creditors,  of  her  jointure,  for  which  her 
husband  had  been  only  personally  bound,  is  found  entitled  to  the  benefit  of  an 

infeftment,  given  to  her  by  her  husband  during  the  marriage,  bearing  to  be,  "  over 
and  above  any  former  provision,"  which  would  have  been  gratuitous,  had  the 
jointure  been  made  efEectual. 

In  a  marriage  contract,  the  husband,  by  a  personal  obligation,  provided  his  wife 
to  a  jointure  of  £180  Scots  yearly,  and  also  to  the  sum  of  £1000  Scots,  failing  children 
of  the  marriage ;  during  the  marriage  he  infeft  his  wife  in  a  tenement  of  £10  Sterling 

of  yearly  rent,  bearing  to  be,  "  over  and  above  any  former  provision  made  in  favours  of 
his  spouse."    The  husband  having  died  insolvent,  his  creditors  raised  a  reduction  of 
tiiis  infeftment,  upon  the  first  head  of  the  act  1621,  as  being  gratuitous :  The  relict 
acknowledged  she  could  not  hold  both  the  personal  provision  and  the  infeftment ;  but 
observed.  That  the  case  would  be  hard  if  the  creditors,  who  had  cut  her  out  of  her 
personal  provision,  by  preventing  her  in  diligence,  should  be  allowed  to  turn  these 
provisions  against  her,  in  order  also  to  cut  her  out  of  her  liferent  infeftment ;  and 
therefore  answered.  That  as  a  reasonable  provison  granted  stante  matrimoniOy  to  a 
wife  not  otherwise  provided,  would  be  effectual  though  the  husband  were  insolvent 
at  the  time ;  so  the  present  infeftment,  though  designed  as  a  gratuity,  turning  out  to  be 
no  other  than  a  reasonable  provision,  is  not  reducible  ;  gratuitous  it  cannot  be  said  to 
be,  with  regard  to  the  relict,  who  throws  up  every  other  claim  against  the  husband  and 
bis  creditors. — The  Lords  found  the  wife's  infeftment  is  not  reducible  upon  the  act 
1621.  Fol  Z>ic.  V.  1,  p.  70. 

No.  90.         [974]  Creditors  of  Cult  v.  The  Younger  Children.    August  5,  1783. 

In  cases  regarding  bonds  of  provision  to  children,  the  solvency  of  the  granter  when 
these  became  effectual  against  him,  must  be  proved  by  the  children,  unless  the 
other  creditors  have  been  in  mora. 

In  1775,  Mr.  Wardrobe  died  possessed  of  the  estate  of  Cult,  and  some  moveable 
funds.  In  1777,  his  creditors,  and  among  these  his  younger  children,  upon  their 
bonds  of  provision,  adjudged ;  and  in  the  end  of  the  year  1782,  the  lands  were  sold 
judicially. 

In  the  ranking,  the  Lord  Ordinary  found,  "  That  as  the  creditors  of  the  father 
were  guilty  of  no  culpable  neglect,  and  as  there  is  now  a  confessed  bankruptcy,  the 

children  are  not  entitled  to  compete  on  their  bonds  with  the  creditors  of  the  father." 
Against  this  interlocutor  the  younger  children  reclaimed,  and  pleaded,  The  object 

of  the  statute  1621  was  not  to  render  every  gratuitous  right  dependent  on  the  future 
circumstances  of  the  donor,  but  to  restrain  fraudulent  alienations,  by  persons  in  a  state 
of  insolvency,  in  favour  of  their  confidents  and  relations.  The  vahdity  therefore  of 
rigbte  with  regard  to  this  statute  must  be  regulated  by  the  situation  of  the  granter  when 
these  became  effectual  against  him.  In  the  case  of  provisions  to  children,  which  are 

subject  to  revocation,  the  father's  death  is  the  period  to  be  attended  to ;  and  no 
subsequent  alteration,  whether  proceeding  from  the  conduct  of  the  other  creditors, 
or  any  other  contingency,  ought  to  impair  settlements,  which,  though  not  viewed 

as  onerous  in  a  question  with  the  grantor's  creditors,  are  in  every  other  respect  of  the 
most  favourable  and  rational  nature,  Erskine,  b.  4,  tit.  1,  §  34 ;  January  6,  1677, 
(Mdren  of  Mousewell  corUra  his  Creditors,  No.  80,  p.  961 ;  December  11,  1679,  inter 
toidm,  No.  60,  p.  934 ;  February  7,  1679,  Hamilton  contra  Hay,  No.  81,  p.  968 ; 
January  12, 1697,  Kinfawns  contra  Carnegie,  No.  85,  p.  970. 

Answered,  The  Lord  Ordinary's  interlocutor,  when  duly  compared  with  the  circTim- 
stances  occurrinff  in  this  case,  does  not  in  the  least  impinge  on  the  principle,  that 
provisions  to  chudren  in  a  question  of  this  sort  depend  on  the  solvency  of  the  granter 
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at  the  period  when  these  became  the  foundation  of  a  proper  action  against  him.  Here 

the  younger  children  are  unable  to  point  out  any  dmiinution  of  their  father's  fonds^ 
from  misconduct  on  the  part  of  the  heir,  or  any  other  extraneous  accident.  Their 
competitors  have  used  every  dispatch  in  discussing  the  estate  of  their  debtor  whidi 
the  nature  of  their  diligence  could  admit.  No  reason  therefore  can  be  offered  fat 

supposing  that  the  fun(£  would  have  been  more  productive  at  the  conamon  debtor's death  than  at  the  moment  of  this  ranking. 
Observed  on  the  Bench,  In  the  circumstances  of  this  case  the  justice  of  the  Lord 

Ordinary's  decision  cannot  be  disputed.  Yet  as  the  words  are  capable  of  the  int«- 
pretation  given  to  them  by  the  petitioners,  it  may  be  proper,  for  preventing  any  mis- 

apprehension from  the  precedent,  to  vary  the  terms  in  which  it  is  conceived. 

The  interlocutor  pronounced  by  the  Court  was  in  these  words :  "  Find,  That  tbe 
creditors  were  guilty  of  no  culpable  neglect,  in  not  doing  diligence  sooner  [975]  j^' 
their  debts  :  Also  find,  That  there  is  now  confessedly  an  insufficiency  of  funds  belonging 
to  the  late  William  Wardrobe,  for  payment  of  his  debts  ;  and  that  the  younger  duldren 
of  the  said  William  Wardrobe  have  not  produced  sufficient  evidence  to  show  that  their 
father's  estate  in  Scotland,  at  the  time  of  his  death,  was  sufficient  to  answer  the  debts  he 
then  owed,  and  their  provisions  ;  and  therefore  find,  that  the  said  younger  children  arc 

not  entitled  to  compete  with  these  creditors  of  their  father."  « 

Lord   Ordinary,    Braxfield. — For   the    Creditors,    Honyman. — For   the   Younger 
Children,  Henry  Erskine,  Dickson. — Clerk,  Colquhoun. 

Craigie.  Fol  Die.  v.  3,  p.  49.    Fac.  Col.  No.  117,  p.  182. 

No.  91.        Mr.  John  Watt  v.  Campbell  of  Kilpont.    Februarys,  1671. 

A  father,  at  the  time  solvent,  gave  his  son  on  his  marriage  £40,000  Soots.  On  the 

father's  eventual  bankruptcy,  action  sustained  at  the  instance  of  a  creditor 
against  the  son ;  the  gratuity,  although  it  did  not  render  the  father  bankrupt, 
being  considered  to  be  exorbitant. 

Sir  Archibald  Campbell  being  debtor  to  Adam  Watt  in  a  sum  of  money,  he  did 

thereafter  contract  his  son  Mr.  Archibald  in  marriage  with  Thomas  Moodie's  daughter, 
and  by  the  contract  Thomas  Moodie  acknowledges  the  receipt  of  forty  thousand 
pounds  from  Sir  Archibald,  and  is  obliged  for  twenty  thousand  merks  of  tocher, 

all  to  be  employed  for  Mr.  Archibald  in  fee ;  but  Thomas  Moodie's  daughter  dying, 
and  leaving  no  children  behind  her,  Thomas  Moodie  did  restore  the  sums,  and  there 
is  a  discharge  granted  by  Sir  Archibald  and  his  spouse,  and  Mr.  Archibald,  bearing 
them  to  have  received  the  sums,  and  to  have  discharged  the  same ;  whereupon  Mr. 
John  Watt,  as  heir  to  Adam,  pursues  Mr.  Archibald  to  [976]  pay  ̂ ^  ̂ ^^  sum  due 
to  his  father,  upon  this  ground,  that  he  having  received  forty  thousand  pounds  of 

his  father's  means,  after  contracting  of  the  debt,  ought  to  make  so  much  of  it  furth- 
coming as  will  pay  the  pursuer ;  which  action  was  founded  upon  the  act  of  ParUa- 

ment  1621,  whereby  all  deeds  done  by  debtors  in  prejudice  of  their  creditors,  without 
a  cause  onerous,  are  declared  null ;  and  all  parties  that  by  virtue  thereof  intromit, 
are  declared  liable  to  restore  to  the  creditors.  It  was  answered  for  the  defender, 
1st,  That  the  libel  was  not  relevant,  there  being  no  part  of  the  act  of  Parliament 
1621  that  incapacitates  debtors  to  gift  or  dispone  sums  of  money,  or  moveables, 
especially  if  the  disponer  at  that  time  be  not  insolvent,  but  have  a  sufficient  estate 
for  satisfying  his  debt ;  and  it  is  offered  to  be  proven,  that  Sir  Archibald  had,  at  the 
time  of  this  contract,  a  sufficient  estate  for  all  his  debt,  in  the  hands  of  the  Earl  of 

Argyle  and  Glenorchie ;  and  albeit,  by  the  superveening  forefaulture,  Argyle's  debt 
be  insufficient,  it  was  a  good  debt  the  time  of  the  contract,  so  that  there  can  be  no 
ground  to  make  a  child  liable  to  restore  a  portion  given  by  a  father  who  was  solvent. 
2dly,  Albeit  the  defender  could  be  liable,  if  it  were  clear  that  he  had  the  sum  foresaid 

by  his  father  yet  remaining  to  the  fore,  yet  if  it  had  been  lost  or  spent  before  the  intent- 
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ing  of  this  cause,  he  or  any  subsequent  estate  acquired  aliunde  is  not  liable,  ita  eat 
any  thing  he  has  is  a  wadset  of  forty  thousand  merks  on  Kilpont,  and  the  two  tochers 
he  had,  viz.  twenty  thousand  merks  from  Thomas  Moodie,  and  ten  thousand  merks 

of  legacy,  and  twelve  thousand  merks  of  tocher  with  Sir  William  Gray's  daughter, 
was  sufficient  to  acquire  the  right  of  Kilpont,  without  any  thing  from  his  father. 
3dly,  The  discharge  produced  cannot  instruct  that  Mr.  Archibald  received  the  money, 
because  it  bears  indefinitely  that  payment  was  made  to  Sir  Archibald  and  his  spouse, 
and  to  Mr.  Archibald,  and  all  of  them  do  discharge.  The  pursuer  answered,  That 
the  hbel  was  very  relevant,  for  whatsoever  might  be  alleged  of  bairns  portions  by  a 
solvent  father,  yet  this  being  so  considerable  a  fortune  provided  to  the  only  son,  and 

apparent  heir,  if  it  did  not  make  him  liable  to  satisfy  the  father's  debt  pro  tanto,  it 
were  a  patent  way  to  defraud  all  creditors  and  elude  the  act  of  Parliament,  for  the 
father  might  sell  his  estate,  and  provide  the  moneys  in  this  manner ;  and  as  to  the 
diacharge,  albeit  it  be  indefijiite,  yet  it  must  be  presumed  that  Mr.  Archibald  received 
the  sums,  because  they  belong  to  him  in  fee  by  the  contract  of  marriage. 

The  Lords  found  the  libel  relevant,  and  that  the  discharge  produced  did  presume 
that  Mr.  Archibald  the  fiar  did  receive  the  money,  but  seeing  the  probation  was  not 
express,  hut  presumptive,  they  allowed  Mr.  Archibald  to  condescend  upon  what 
evidences  he  could  give,  that  the  money  or  surety  thereof  was  delivered  to  his  father. 

Fol.  Die.  V.  1,  p.  73.    Stair,  v.  1,  p.  717. 

No.  93.  [977]  Wood  v.  Reid.    November  23, 1680. 

A  father,  while  in  prison,  and  reputed  bankrupt,  made  an  assignation  to  his  son-in-law 
in  Ueu  of  tocher  ;  although  onerous,  the  daughter  not  being  otherwise  provided 
for,  found  reducible  ;  and  that  a  son-in-law,  contracting  with  a  father  in  such 
circumstances,  must  run  the  hazard  of  the  father's  debts. 

James  Wood  as  creditor  to  umquhile  Andrew  Balfour,  pursues  reduction  of  an 
asgipaation  procured  by  Balfour,  of  a  sum  belonging  to  Andrew  in  favours  of  Mr. 
Patrick  Reid,  who  married  his  daughter,  as  being  betwixt  conjunct  persons,  with- 

out a  cause  onerous.  The  defender  having  condescended  upon  several  causes 

onerous  ;  and  amongst  the  rest,  that  he  having  married  Balfour's  daughter,  the  only 
child  of  his  marriage,  in  favours  of  whom  25,000  merks  were  provided  by  her  mother's 
contract ;  this  assignation  was  all  the  provision  he  had,  and  therefore  is  in  place  of 
a  contract  of  marriage,  which  being  ad  sustinenda  onera  nuUrimonii  is  an  onerous 
and  most  favourable  contract.  It  was  answered,  That  though  it  had  been  a  formal 
contract,  yet  being  granted  by  Andrew  Balfour,  who  was  in  prison  for  debt,  and 
commonly  repute  bankrupt,  it  could  not  prejudge  lawful  creditors  ;  but  Reid  having 
married  the  woman,  her  father  being  in  that  condition,  is  not  as  if  her  father  had 
l)€en  in  entire  reputation,  but  it  must  be  understood  that  he  married  her  cum  periculo 
of  her  father's  debts. 

Which  the  Lords  found  relevant.  Fd.  Die,  v.  1,  p.  73.    Stair,  v.  2,  p.  804. 

No.  98.    [984]  Creditors  of  Sir  David  Thoirs  v.  Lady  Middleton.    November 
18, 1729. 

A  provision  by  a  person  insolvent,  to  his  nephew's  wife  in  her  contract  of  marriage, held  to  be  onerous  and  not  reducible. 

A  person  insolvent  became  bound  in  his  nephew's  contract  of  marriage,  among 
other  provisions,  to  pay  the  wife  an  yearly  annuity  of  2000  merks,  to  commence 
after  the  husband's  decease,  in  security  of  which  he  infef t  her  in  certain  lands.  The 
pnter's  creditors  raised  a  reduction  of  this  alienation,  upon  the  act  1621,  alleging 
it  to  be  uhra  vires  for  the  granter,  to  make  voluntary  alienations  of  his  efiects,  in 

MOR.  I.  5* 
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prejudice  of  his  prior  lawful  creditors. — The  Lords  refused  to  sustain  the  reduction, 
the  said  liferent  provision  being  onerous  as  to  the  wife,  in  so  far  as  upon  the  idiik 
thereof,  she  had  entered  into  the  marriage  contract.  Fd.  Die.  v.  1,  p.  72. 

No.  101.  [987]  Janet  Duncan  v.  John  Sloss.    Februarys,  1785. 

A  provision  to  a  wife,  by  antenuptial  contract,  ineffectual  so  far  as  exorbitant. 

By  an  antenuptial  contract  of  marriage,  John  Sloss  settled  a  large  jointure  on 
Janet  Duncan  his  second  wife  ;  for  payment  of  which,  after  his  death,  she  sued  ids 
heir,  a  child  of  the  first  marriage,  on  whose  provisions  it  encroached. 

Pleaded  for  the  defender :  The  jointure  in  question  is  exorbitant,  being  greatly 
disproportionate  to  the  means  of  the  granter  ;  and  therefore,  quoad  the  excess  beyond 
its  rational  or  just  amount,  it  is  to  be  postponed  to  the  claims,  as  well  of  his  children 
by  the  prior  marriage,  as  of  his  other  creditors  ;  Gosford  ;  Stair  ;  19th  January  1676, 
Stansfield  contra  Brown,  No.  73,  p.  954  ;  Kilkerran,  voce  Bankrupt,  26th  July  1744, 
Creditors  of  Sir  James  Campbell,  No.  103,  p.  988,  Fac.  Col.  p.  225,  12th  July  1758, 
Noble  contra  Dewar,  voce  Tailzie  ;  Erskine,  p.  564.  Fountainhall,  23d  March  1683, 
Gartshore  contra  Brand,  No.  102,  infra. 

Answered  :  The  authorities  quoted  relate  to  postnuptial  contracts  alone  ;  for  it 
has  not  yet  been  found,  that  provisions  to  wives,  contracted  for  by  antenuptial  deeds, 
are  not  onerous  debts  in  the  fullest  sense. 

The  cause  was  reported  by  the  Lord  Ordinary  ;  when 
The  Court  restricted  the  jointure  in  question  to  a  rational  extent,  in  the  same 

manner  as  if  it  had  been  granted  in  a  postnuptial  contract. 

Lord  Reporter,  Gardenston. — Act.  W.  Craig. — Alt.  M.  Ross. — Clerk,  Home. 

Stewart.  Fd.  Die.  v.  3,  p.  50.    Fac.  Cd.  No.  197,  p.  310. 

No.  103.   [988]  The  Lady  of  Sir  James  Campbell  of  Auchinbreck,  and  his  Creditors, 
Competing.     July  26, 1744. 

A  postnuptial  provision  to  a  wife,  held  to  be  onerous,  in  so  far  as  suitable  and  moderate. 

After  Sir  James  Campbell  had  contracted  debts  above  the  value  of  his  estate,  he, 
in  April  1736,  married  a  young  woman,  who  had  for  some  time  been  in  his  family  as 
governess  to  his  children,  without  any  contract  of  marriage  ;  but  in  October  1736,  he 
granted  her  a  liferent  bond  of  annuity  for  £100  Sterling,  besides  a  house  with  some 
conveniences,  containing  precept  of  sasine,  whereon  she  was  infeft.  Of  this  bond,  his 

creditors  having  raised  reduction  on  the  act  1621,  the  Lords  "  Restricted  the  lady's 
liferent  bond  of  provision  and  infeftment  to  £50  Sterling  yearly,  in  full  of  all  she  could 

claim  by  the  said  bond." 
Some  of  the  Lords  were  of  opinion.  That  where  a  woman  marries  without  a  contract, 

upon  the  faith  of  the  legal  provision,  any  postnuptial  provision  is  a  gratuitous  deed, 
and  as  such,  reducible  at  the  instance  of  prior  creditors  ;  and  that,  were  it  otherways, 
there  would  be  nothing  to  hinder  any  man  who  had  married  without  a  contract, 
after  he  knew  himself  insolvent,  to  settle  a  provision  on  his  wife  preferable  to  all  his 
personal  creditors. 

But  the  opinion  which  prevailed  was,  that  marriage  itself  is  an  onerous  cause, 
which  yet  will  not  be  sufficient  to  sustain  the  provision  any  further  than  what  may  be 
a  moderate  subsistence  ;  for  so  far  only  the  husband  is  under  obligation.  [989]  And 

as  to  the  case  supposed  of  a  husband's  settling  a  provision  upon  his  wife,  after  he  knew 
himself  become  insolvent,  even  in  that  case,  it  was  thought  the  provision  might  be 
sustained  to  the  extent  of  a  subsistence. 

But  be  that  as  it  will,  the  present  case  was  thought  different,  as  in  the  supposed 
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case  there  is  more  an  appearance  of  fraud  than  in  the  present  case,  where  there  was 

DO  change  of  the  husband's  circumstances  between  the  marriage  and  the  time  of 
Ranting  the  provision  ;  and,  as  it  was  not  controverted,  but  that  at  the  marriage 
ne  might  have  granted  a  provision,  it  was  thought  to  be  straining  too  hard  to  say,  he 
eoald  give  none  thereafter,  although  no  change  had  happened  in  his  circumstances. 

Fol.  Die.  V.  3,  p.  50.    Kilkerran  (Bankrupt),  No.  4,  p.  51. 

No.  104.    [990]  Executors  Creditors  of  Mr.   Hugh  Murray-Kynnynmound  v. 
Agnes  Murray-Kynnynmound.    June  18, 1746. 

A  person  enjoying  an  entailed  estate,  gives,  in  a  postnuptial  contract,  to  his  only 
daughter,  who  was  also  heiress  of  the  entail,  a  provision  of  £2000.  The  provision 
reducible  on  the  act  1621,  if  the  granter  was  insolvent  at  the  date  of  the  contract. 

By  a  postnuptial  contract  of  marriage,  entered  into  between  Mr.  Hugh  Murray- 
Kynnynmound,  advocate,  and  Isabella  Somerville,  daughter  to  Hugh  Somerville, 
writer  to  the  signet,  narrating  that  the  terms  thereof  had  been  agreed  on  before  the 
marriage,  and  that  Mr.  Somerville  had  already  paid  to  Mr.  Murray  £1000  Sterling,  in 
part  of  portion  with  his  lady  :   Mr.  Somerville  further  obliged  himself,  and  granted 
bond  for  another  £1000  payable  at  his  decease,  and  to  pay  to  the  children  of  the 
marriage,  other  than  the  heir,  or  the  heir,  if  a  single  child,  in  fee,  and  to  his  daughter 

in  liferent,  £1000  at  the  childrens'  ages  of  21,  or  marriage ;  and  it  was  further  provided, 
that  Mrs.  Murray  should  succeed  equally  to  his  effects  with  his  other  daughter,  unless 
he  should  otherwise  dispose,  after  his  said  other  daughter  had  first  drawn  £1000  out 
of  them,  to  preserve  the  equahty,  as  there  had  been  but  £2000  given  with  her  at  her 
marriage.    On  the  other  hand,  Mr.  Murray  secured  his  lady  in  a  jointure  of  £200 
Sterling,  disponed  to  her  his  whole  household  furniture,  redeemable  by  the  children  of 
the  marriage  for  2000,  and  by  any  other  heir  for  4000  merks  Scots  ;  settled  his  estate 
of  Whitsomhill  on  the  heir-male  ;   and  failing  heirs-male  of  any  other,  on  the  heirs- 
female  of  this  marriage,  and  obliged  himself  to  do  no  deed  whereby  the  heirs  of  the 
™ar-[9gi]-riage  might  be  disappointed  of  any  succession  competent  to  them  to  the 
tailzied  estate  of  Melgum  and  Kynnynmound,  which  last  article  was  not  agreed  on 
before  the  marriage,  as  the  succession  to  that  estate  had  not  then  fallen  to  him  ;  and 

it  was  provided,  that  it  should  not  be  in  Mrs.  Murray's  power  to  renounce  her  jointure, without  the  consent  of  certain  trustees  named. 
Mr.  Murray  had  granted  a  security  for  the  first  £1000  paid  to  him,  before  executing 

the  contract,  and  there  was  produced  in  process  a  memorandum  under  his  hand, 
entitled.  Articles  of  contract  of  marriage  betwixt  Mr.  Hugh  Dalrymple,  advocate 
(which  name  he  bore  before  his  succession  to  the  entailed  estate),  and  Mrs.  Isabella 
Somerville,  his  wife  ;  containing  all  the  terms  in  the  contract,  except  that  concerning 
the  succession  to  the  estate  of  Melgum  and  Kynnynmound  ;  and  that  the  estate  of 
Whitsomhill  is  not  in  any  event  agreed  to  be  settled  on  female. 

The  clause  on  which  the  present  question  depended,  contained  an  obligation  on 
Mr.  Murray,  in  case  there  were  no  sons,  to  pay  to  one  daughter  of  the  marriage  £2000  ; 
if  there  were  two,  to  pay  them  £2500  ;  and  to  three  or  more,  £3000  Sterhng. 

The  estate  of  Whitsomhill  was  sold,  and  Mr.  Murray  dying  insolvent,  as  his 
creditors  alleged,  a  reduction  was  by  them  raised  against  Agnes  Murray,  the  only 
child  of  the  marriage  of  this  provision,  as  fraudulent,  excessive,  and  gratuitous,  in 
prejudice  of  creditors. 

Pleaded  for  the  creditors,  Mr.  Murray  was  insolvent  at  the  time  of  contracting 
the  marriage  ;  he  died  so,  and  what  debts  he  had  contracted  after  it,  were  to  satisfy 
prior  engagements.  This  appears  to  have  been  in  view  at  making  the  contract,  in 

which  is  the  unusual  clause  of  putting  it  out  of  the  lady's  power  to  renounce  her 
jointure,  which  could  only  proceed  from  Mr.  Somerville's  knowledge  of  Mr.  Murray's 
circumstances,  and  hence  his  apprehension  that  his  daughter  would  be  in  danger  of 
being  pressed  to  renounce.  This  is  a  key  to  the  whole  transaction,  and  shews  a 

formed  scheme  to  secure  a  provision  to  the  children  out  of  the  fund  of  creditors,*  for 
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no  other  interpretation  can  be  put  upon  granting  this  sum  to  a  child  who  was  to  be 
both  heir  and  executor. 

Supposing  the  case  to  be  without  fraud  on  the  part  of  Mr.  Somerville,  the  pro- 
vision falls  to  be  reduced  as  exorbitant.  When  a  man  is  to  marry  his  daughter,  h» 

may  be  allowed  to  make  the  best  bargain  for  her  that  he  can,  but  after  marriage  tht 

provisions  fail  to  be  considered  as  voluntary ;  and  in  Mr.  Murray's  circumstances, 
in  which  no  credit  can  be  given  to  the  narrative  of  the  contract,  that  it  was  precon* 
certed,  the  jointure  itself  was  rather  too  large  ;  but  Miss  Murray  was  to  succeed  to  the 

estate  of  Melgum  and  Eynnynmound,  and  to  her  grandfather's  £1000,  which  made 
the  provision  unnecessary  and  gratuitous  ;  for  though  the  portion  might  be  considered 

as  a  sufficient  onerous  cause  to  support  the  lady's  jointure,  yet  it  cannot  support  this 
provision  to  a  child  expecting  besides  such  a  succession  :  And  even  eventual  bank- 
ruptcy  will  set  aside  deeds  absolutely  gratuitous. 

[992]  By  the  tailzie  it  was  in  Mr.  Murray's  power  to  burden  the  estate  with  pro- 
visions to  younger  children,  to  the  extent  of  three  years'  rent,  in  which  case,  it  is  appre- 

hended, he  could  not  have  laid  them  on  his  own  proper  effects  to  the  prejudice  of  his 
creditors  ;  and  neither  can  he  be  allowed  to  do  it  in  favours  of  this  child,  who  geti 

both  the  three  years'  rent  and  the  remainder  of  the  estate. 
With  regard  to  such  of  the  creditors  as  became  so  after  the  contract,  their  money 

was  appUed  to  the  payment  of  prior  creditors  ;  and  the  Lords  have  found  debts  con- 
tracted by  an  heir  of  entail,  and  so  apphed,  a  burden  on  the  tailzied  estate,  29th 

January  1731,  Gordon  of  Garty  v,  Sutherland  of  Kinminity,  see  Tailzie.  2dl7, 
They  are  in  the  same  case  with  that  of  the  decision,  2d  July  1673,  Street  v. 
Jackson  and  Mason,  Stair,  v.  2,  p.  197,  voce  Fraud  ;  where  an  infeftment  granted  to 
a  son  was  reduced  on  debts  after  contracted. 

Pleaded  for  Miss  Murray,  The  deed  was  neither  gratuitous,  nor  was  the  gianter 
then  in  a  state  of  insolvency.  It  was  not  gratuitous,  considering  the  portion  given; 
and  here  the  tailzied  estate  falls  not  to  be  considered,  being  already  secured  to  the 
child  without  any  deed  of  Mr.  Murray  ;  so  that  all  that  is  provided  in  her  favours  is 

her  mother's  portion.  And  this  cuts  down  all  allegations  of  designing  fraud,  when 
the  bargain  was  reasonable  and  equal ;  and  Mr.  Somerville  had  no  reason  to  suspect 
his  son-m-law's  credit,  who  was  in  possession  of  a  proper  estate,  besides  his  liferent  of 
the  tailzied  estate  and  profits  of  business.  Neither  can  any  inference  be  drawn  from 

the  clause,  putting  it  out  of  the  lady's  power  to  renounce,  which  he  was  used  to  insert 
in  contracts  of  his  drawing,  and  actually  did  it  in  his  other  daughter's  contract. 

2dly,  As  the  creditors  are  presently  endeavouring  to  charge  several  of  the  debts 
claimed  by  them  on  the  tailzied  estate,  it  will  depend  on  their  success  in  that  question, 

whether  Mr.  Murray's  effects  be  insolvent  at  this  hour ;  so  that  the  reduction  ought  at 
least  to  be  superceded  till  the  event  of  that  cause. 

Observed  on  the  bench,  That  Miss  Murray  might  have  been  excluded  from  the 
succession  of  the  tailzied  estate,  by  the  existence  of  a  son  of  a  subsequent  marriagie, 
in  which  case  nothing  was  settled  on  the  issue  of  this  marriage  but  the  provision. 

"  The  Lords,  18th  June  1745,  found,  That  the  provision  of  £2000  Sterling,  con- 
tracted by  Mr.  Hugh  Murray,  in  his  contract  of  marriage  with  Mrs.  Isabella  Somerville, 

to  the  only  daughter  of  the  marriage,  was  not  reducible  on  the  act  of  Parliament  1621, 
although  the  said  Mr.  Hugh  Murray  had  been  insolvent  at  the  time  of  the  said 

contract." 
On  the  reclaiming  bill  and  answers,  in  which  the  Lords  were  chiefly  moved  with 

this  circumstance,  that  the  £2000  to  an  heir-female  was  beyond  what  was  provided 
to  the  heir-male,  in  case  any  had  existed  ;  and  therefore,  if  the  provisions  in  his  favours 
were  adequate,  this  to  a  daughter  could  not  be  looked  upon  but  as  gratuitous. 

"  They  found,  25th  July  1745,  that  the  provision  was  reducible  on  the  act  of 
Parhament  1621,  in  case  it  should  appear  that  Mr.  Hugh  Murray  was  insolvent  at  the 
date  of  the  contract." 

[993]  Pleaded  in  a  bill  for  Miss  Murray,  That  the  creditors  had  at  first  endeavoured 
to  cut  her  out  of  this  provision,  by  putting  an  interpretation  upon  the  clause,  as  if  it 
had  only  been  intended  to  take  effect,  in  the  event  of  her  being  excluded  from  the 
succession  by  an  heir-male  of  another  marriage ;  but,by  an  interlocutor  of  the  Ordinaryt 
adhered  to,  it  was  found  that  she  was  creditor  upon  the  executry  and  moveables  for 
the  sum ;  and  therefore  it  being  fixed,  that  this  was  provided  in  her  favours,  if  it 
be  not  an  irrational  provision,  it  must  be  made  good  to  her,  notwithstanding  it  be  a 
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fmther  provision  than  wkat  is  made  upon  an  Ixeir-male.  Mr.  Murray  was  infeft  in  an 
estate  above  £300  per  annum,  a  terce  whereof  he  might  have  settled  upon  his  lady, 
though  he  had  received  nothing  with  her  ;  so  that  the  only  question  is,  Whether  what 

he  received  be  not  sufficient  to  support  the  provisions  made  on  her  and  her  child,  over 
£100  of  jointure.  But  without  being  so  nice,  it  is  apprehended  £2000  of  portion  was 
an  adequate  consideration  for  £200  jointure  to  his  lady,  and  £2000  to  be  paid  to  the 
child,  in  the  event  of  her  attaining  majority  or  marriage  ;  for  as  the  present  argument 

proceeds  on  the  supposition  of  Mr.  Murray's  bankruptcy,  the  stipulated  succession  to 
the  estate  of  Whitsomhill  must  go  for  nothing  ;  and  the  tailzied  estate  was  settled  on 

the  petitioner  prior  to  the  contract,  without  any  deed  of  Mr.  Murray's  :  So  that  her 
grandfather  might  have,  without  regard  to  that,  retained  his  money,  which  he  might 
have  disposed  of  to  her  mother  and  her,  or  insisted  on  these  terms  :  Not  to  mention 

the  £1000  bound  to  Mr.  Murray's  children  of  the  marriage,  which  may  very  well  be 
reckoned  an  additional  inducement  of  the  provision  made  by  him  in  their  favours. 

Answered,  That  by  the  memorandum  in  Mr.  Murray's  handwriting,  the  estate 
vas  not  in  any  event  to  be  contracted  to  heirs-female,  wherefore  the  provision  to 
daughters  was  only  intended  to  take  place,  in  case  of  their  not  succeeding  to  his  estate  ; 
and  this  the  respondent  imagined  to  have  been  the  intention,  though  it  was  not  so 
ei^ressed  in  the  contract.  The  petitioner  had  argued  wrong  in  alleging,  that  no  part 
of  the  provisions  made  upon  the  daughter  could  be  brought  in  computo,  besides  this 

£2000 ;  for  the  hope  of  the  succession,  though  not  settled  by  a  deed  of  Mr.  Murray's, 
was  a  cause  for  granting  the  portion,  and  he  also  obliged  himself  to  do  no  deed  by 
which  that  hope  might  be  frustrated  ;  and  the  respondents  apprehended  they  could 
point  out  a  method  by  which  that  might  have  been  done.  The  settlement  of  the 
estate  of  Whitsomhill  fell  also  to  be  considered  ;  for  though  the  argument  went  on  the 

supposition  of  Mr.  Murray's  bankruptcy,  yet  the  petitioner  would  not  say,  that  Mr. 
Somerville  was  in  the  knowledge  thereof  when  he  made  the  stipulation,  or  if  he  were, 
it  would  be  a  sufficient  cause  of  reduction. 

The  Lords  adhered.    See  Provision  to  Heirs  and  Children. 

Reporter,  Arniston. — Act.  R.  Craioie  &  H.  Home. — Alt.  A.  Macdouall  &  Brown. — 
Clerk,  KiRKPATRiCK. 

Fd.  Die.  V.  3,  p.  50.     D.  Falconer,  No.  117,  v.  1,  p.  142. 

No.  105.    [996]  Creditors  of  James   Strachan  v,  Ludovic  Strachan.    July  1, 
1754. 

Pzovisions  to  children,  in  a  postnuptial  contract,  being  made  payable  after  the  death 
of  the  father  and  mother,  were  found  to  confer  no  jtu  crediti,  and  creditors  were 
preferred. 

James  Strachan  of  Dalhackie  became  bound,  in  a  postnuptial  contract  of  marriage 
to  pay  certain  sums  of  money  to  the  children,  bom  or  to  be  born  of  that  marriage  ; 
the  term  of  payment  was  declared  to  be  at  the  first  term  after  the  decease  of  himself 
and  of  his  wife. 

In  a  competition  between  Ludovic  Strachan,  the  only  child  of  the  marriage,  and 
the  creditors  of  James  Strachan,  it  was  objected  for  the  creditors.  That,  with  regard 
to  the  obUgations  in  the  contract  aforesaid,  Ludovic  Strachan  was  to  be 
considered  as  an  heir  of  provision  only ;  and  therefore  could  not  compete  with  the 
onerous  creditors  of  his  father. 

Pleaded  for  Ludovic  Strachan  :  It  is  the  duty  of  a  father  to  provide  for  his  children  ; 
BQch  provisions  are  onerous,  and  constitute  them  creditors  to  their  father :  as  he 
who  is  solvent  may  become  bound  to  strangers,  so  also  may  he  to  his  own  children  ; 
as  he  may  make  the  existence  and  extent  of  his  obligation  to  strangers  depend  on 
some  uncertain  event,  so  also  may  he  in  his  provisions  to  his  own  family.  Thus  it 
was  decided,  24th  January  1724,  in  the  case,  Margaret  Lyon  v.  the  Creditors  of 
Saster  Ogle  (see  p.  233).     In  that  case,  provisions  were  made  in  favour  of  daughters 
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to  be  born,  and  declared  payable  on  tke  first  of  these  three  events,  the  day  of  their 
marriage,  the  attaining  the  age  of  eighteen,  or  the  first  term  after  the  death  of  tiie 
father.  And  it  was  found,  That  a  daughter,  having  right  to  such  provision^  miglit 
compete  with  the  onerous  creditors  of  the  father. 

Pleaded  for  the  creditors  of  James  Strachan :  Contracts  of  marriage  ought,  in 
reason,  to  constitute  the  children  heirs  of  provision  only ;  they  may,  neverthelesB, 
be  so  ̂ amed  as  to  render  the  children  creditors.  In  this  case,  however,  the  childreii 
are  only  made  heirs  of  provision ;  for  that  here  a  sum  of  money  is  made  payable 
after  the  death  of  the  father  ;  and  which  proves,  That,  during  his  life,  there  was  no 
jtM  crediii  constituted  in  favour  of  the  children.  Were  this  provision  a  jus  crediU, 
this  pendent  obligation  would  exclude  creditors  from  the  date  of  the  contract,  which 
is  absurd.  Provisions  made  payable  to  children  whenever  they  shall  attain  a  certam 
age,  produce  action  for  payment  from  that  time  ;  the  children  are  therefore  creditozs 
in  such  provisions :  for,  had  these  provisions  ever  been  a  right  of  succession,  they 
could  not  have  altered  their  nature,  and  become  a  debt  from  the  term  of  payment. 

The  case  of  Margaret  Lyon  v.  the  creditors  of  Easter  Ogle  is  not  in  point: 
there  the  obligation  was  to  pay  at  a  term  which  might  have  happened  before  die 
[997]  death  of  the  father  ;  it  was  therefore  found  to  be  a  jus  crediii,  not  a  destination 
to  heirs :  but  the  contrary  would  have  been  found,  had  the  obligation  been  to  pay 
at  a  certain  term  after  the  death  of  the  father. 

"  The  Lords  preferred  the  creditors." 

For  the  Creditors,  Sir  John  Stewart. — Alt.  J.  Grant. — Reporter,  Murklb.— 
Clerk,  Justice. 

Dalrymj^.  Fac.  Col.  No.  109,  p.  160. 

No.  108.     [1000]  James  Campbell  and  Others  v.  Janet  Somervill.    February 

U,  1778. 

A  postnuptial  grant  of  the  liferent  of  a  house,  by  a  husband,  oberatuSy  to  his  wife, 
found  good  against  creditors,  to  the  effect  of  securing  her  antenuptial  provisions, 
in  so  far  as  the  funds  might  be  otherwise  insufficient.  If  the  funds  should  tum 
out  sufficient  for  payment  of  the  debts,  the  liferent  was  to  remain  as  a  separate 

provision. 

Robert  JafEray,  in  his  contract  of  marriage  with  Janet  Somervill,  became  bound 
to  provide  her  in  an  annuity  of  £25  Sterling,  in  case  of  her  surviving.  Soon  after 

his  marriage,  upon  a  narrative  of  *'  love  and  regard,"  he  executed  a  liferent-convey- 
ance  of  a  house  in  favour  of  his  wife.  Robert  Jaffray  died,  in  a  few  months  after 
executing  this  deed,  in  Jamaica,  leaving  his  affairs  much  involved.  His  effects  in 
Scotland  not  being  sufficient  to  pay  his  creditors,  they  brought  a  reduction  of  the 
foresaid  disposition  of  the  liferent  of  the  house  to  the  widow,  upon  the  act  1621. 

Pleaded  for  the  pursuer  : — Jaffray  died  insolvent,  and  was  in  the  same  situation 
at  the  time  of  granting  this  deed.  Where  a  wife  is  otherwise  unprovided,  a  post- 

nuptial settlement  in  her  favour  will  be  good  to  the  extent  of  a  rational  provision, 
even  when  the  husband  is  ohcBratus  at  the  time  of  granting  it.  But  it  will  not  he 
supported  by  the  Court,  if  immoderate,  against  onerous  creditors  ;  Kilkerran,  No.  4, 
voce  Bankrupt,  No.  103,  p.  988;  Fac.  Col.  p.  225,  Noble  t;.  Dewar,  12th  July 
1758,  voce  Tailzie  ;  Erskine,  b.  4,  tit.  1,  §  33. — In  the  present  case  the  wife  was  pro- 

vided in  the  contract  of  marriage.  This  ascertained  what  the  parties  considered 
to  be  reasonable  in  their  circumstances.  Every  addition  thereto,  by  a  postnuptial 
deed,  after  the  husband  is  obcBratus,  must  be  held  as  immoderate  ;  Fac.  Col.  No.  18, 
p.  32,  February  7,  1761,  Bruce  v.  Glen,  voce  Provisions  to  Heirs  and  Children. 

Answered  for  the  defender : — There  is  no  certain  evidence  of  the  husband's  in- 
solvency at  the  time  of  granting  the  deed.  But,  although  he  had  been  insolvent, 

this  deed  was  granted  for  a  just  cause,  and,  therefore,  is  not  reducible.  It  is  only 

an  addition  to  the  defender's  jointure,  of  a  small  house  at  £4  rent,  in  which  to  live 
with  her  family.  This  case,  therefore,  differs  from  those  founded  on  by  the  creditors; 
in  aU  of  which  the  provisions  were  immoderate.  The  only  question,  with  respect 
to  such  provisions  is,  Whether  they  are  exorbitant  or  not  ?  and  it  makes  no  difference, 
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if  they  are  moderate,  whether  they  are  additions  to  a  former  scanty  provision  by 
the  marriage-contract,  or  granted  when  there  has  been  no  former  provisions. 

The  Court  found,  "  That  Janet  Somervill's  liferent-right  to  this  tenement,  is  to 
remain  in  security  to  her  of  the  annuity  in  her  contract  of  marriage  ;  but  reserved  to 

her,  in  case  of  her  husband's  debts  being  paid  by  the  proceeds  of  his  effects  at  Jamaica, 
or  elsewhere,  to  claim  the  liferent-right  as  a  separate  provision." 

Act.  Matthew  Ross. — Alt.  Ad.  Rolland. 

Fd.  Die,  V.  3,  p.  51.    Fac.  Col.  No.  16,  p.  29. 

So.  109.    0.001]    The    Creditors    of    Walter    Ferqusson    v.    Mrs.   Catharine 
SwiNTON,    February  2, 1796. 

An  annuity  granted  by  a  husband  to  his  wife  after  insolvency,  and  by  a  post-nuptial 
contract  of  marriage,  reduced  in  so  far  as  it  exceeded  a  reasonable  provision. 

In  1782,  Walter  Fergusson,  writer  in  Edinburgh,  married  Mrs.  Catharine  Swinton, 
a  lady  of  a  respectable  family,  by  whom  he  got  a  fortune  of  about  £1600  Sterling, 
besides  a  yearly  revenue  of  £84, 12s.  6d.,  arising  from  property  not  falling  under  the 
jvs  mariti. 

No  contract  was  entered  into  at  the  time  of  the  marriage,  but  by  a  postnuptial 
one  in  1789,  Walter  Fergusson,  after  he  had  become  insolvent,  settled  a  jointure 
oi  £160  upon  his  wife,  together  with  £150  to  purchase  furniture.  On  this  contract 
she  was  infeft  in  certain  subjects  belonging  to  him,  a  few  days  after  its  date. 

A  ranking  and  sale  of  Walter  Fergusson's  heritable  property  was  afterwards 
brought,  in  which  Mrs.  Fergusson  having  produced  this  contract  and  infeftment 
as  her  interest,  the  other  creditors 

Objected :  The  provision  to  Mrs.  Fergusson  cannot  be  considered  as  onerous, 
because  her  husband  received  and  spent  her  fortune  before  the  date  of  the  contract, 
which  he  had  come  under  no  previous  obligation  to  execute.  It  therefore  falls  under 
the  act  1621,  as  a  gratuitous  deed,  executed  by  him  after  insolvency ;  and  there  are 
no  grounds  for  supporting  it  to  the  extent  of  an  aliment,  as  Mrs.  Fergusson  will  have, 

after  her  husband's  death,  £84, 12s.  6d.  yearly,  arising  from  property  not  falling  under 
the  jus  mariti. 

Answered  :  Settlements  made  by  a  husband  on  a  wife,  even  after  insolvency,  are 
redncible  onlv  in  so  far  as  they  are  exorbitant ;  11th  January  1738,  Robertson,  No. 
75,  p.  957 ;  i9th  June  1635,  Walker,  No.  72,  p.  953  ;  19th  January  1676,  Brown, 

No.  73,  p.  954  ;  17th  February  1738,  M'Kenzie,  No.  76,  p.  958  ;  26th  July  1744,  Camp- 
bell, No.  103,  p.  988.  But  the  provision  in  question,  considering  Mrs.  Fergusson's 

station  in  life,  and  the  fortune  brought  by  her,  is  moderate  and  reasonable. 
The  Lord  Ordinary  took  the  cause  to  report. 
The  Court  were  unanimous  in  thinking,  that  the  contract  should  neither  be  sup- 

ported nor  set  aside  in  toto.  Some  of  the  Judges  thought  that  Mrs.  Fergusson  should 
be  allowed  10  per  cent,  yearly  of  the  fortune  brought  by  her.  The  prevailing  opinion, 

however,  was  that,  in  cases  of  this  sort,  the  extent  of  the  widow's  provision  ought  not 
to  depend  so  much  upon  what  her  husband  received  by  her,  as  upon  the  rank  and 
situation  of  the  parties. 

The  Lords,  in  respect  both  parties  are  agreed  that  Mrs.  Fergusson  has  the  pro- 
perty of  a  house  in  Tiviot  Row,  and  the  fee  of  two  sums  of  £700  and  £282,  9s.  Sterhng, 

due  by  bonds  bearing  interest,  restrict  her  provisions,  granted  by  Mr.  Fergusson  out 
of  his  estate,  to  an  annuity  of  £80  Sterling,  in  the  event  of  her  surviving  her  husband  ; 
and  in  so  far  repel  the  objections  made  to  [1002]  said  provisions,  and  to  the  heritable 

security  granted  for  the  same,  in  virtue  of  the  postnuptial  contract." 

I^rd  Ordinary,  Monboddo. — For  the  Creditors,  Maconochie,  Rae. — Alt.  Hontman, 
Cathcart,  Arch.  Campbell,  junior. — Clerk,  Colquhoun. 

fi.  Davidson.  Fac,  Col,  No.  198,  p.  476. 
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No.  110.        The    Creditors    of    John    Pollock   v.    James    Pollock,    his   Son. 
January  21,  1669. 

Debts  constituted  by  witnesses,  as  bargains,  furnishings,  &c.,  found  effectual,  from  the 
time  of  contracting,  not  from  the  time  of  decree  only,  to  frustrate  posterior 
gratuitous  deeds  of  a  bankrupt. 

The  creditors  of  John  Pollock  having  adjudged  his  tenement  for  their  debt,  and 
James  Pollock  having  gotten  a  bond  of  5000  merks  from  his  father,  payable  after 

his  father's  death,  which  was  granted  after  he  was  married,  he  did  also  apprise  there- 
upon, within  year  and  day  of  the  adjudication.  The  adjudgers  raise  a  reduction  of 

this  bond,  and  the  apprising  following  thereupon,  upon  these  reasons  ;  first.  Because 
the  bond  was  granted  for  love  and  favour,  and  albeit  it  bear  borrowed  money,  yet 
the  said  James  has  acknowledged  by  his  oath,  that  it  was  for  love  and  favour  ;  and 
so,  being  granted  betwixt  most  conjunct  persons,  after  the  contracting  of  their  debts, 
it  is  null  by  the  act  of  Parliament  1621 . — The  defender  alleged,  That  the  reason  was  not 
relevant  as  to  such  debts  as  were  not  constituted  by  writ,  anterior  to  the  defender's 
bond ;  and  as  to  any  constituted  by  probation  of  witnesses,  for  proving  bargains, 
merchant  accounts,  and  furnishings,  wherein  the  probation  and  decreet  are  both  after 
the  bond,  they  cannot  be  said  to  be  anterior  debts,  because  they  are  not  constituted 
till  sentence  ;  and  albeit  the  sentence  bear  the  debt  to  have  been  contracted  before 
this  bond,  yet  that  cannot  make  them  anterior  debts  ;  because  writ  cannot  be  taken 
away  by  witnesses,  proving  an  anterior  debt,  which  would  be  as  effectual  against  the 
writ,  as  if  the  payment  thereof  had  been  proven  by  witnesses  ;  and  the  time  of  bargain- 

ing or  f umishmg,  being  a  point  in  the  memory,  and  not  falling  under  the  sense,  nobody 
would  be  secure  who  had  writ,  but  that  bargains  and  furniture  might  be  proven  anterior 
thereto. — The  pursuer  answered,  That  his  reason  was  most  relevant  and  the  con- 

stitution of  the  debt  is  not  by  the  decreet  or  probation,  but  by  the  bargain,  and  receipt 
of  the  goods  or  furniture,  after  which,  no  posterior  deed  of  the  debtor  can  prejudge 
the  creditors  furnishers  ;  and  albeit  in  many  cases  witnesses  prove  not,  and  witnesses 
are  not  admitted  to  prove,  where  writ  may,  and  uses  to  be  interposed,  yet  where  the 
probation  is  competent,  the  debt  is  as  well  proven  [1003]  thereby,  for  the  time  of  con- 

tracting, as  it  is  by  writ ;  neither  doth  that  ground,  that  writ  cannot  be  taken  away  by 
witnesses,  anyway  hinder ;  for  the  meaning  hereof  is  only,  that  the  payment  or  dis- 

charge of  that  writ,  must  be  proven  by  writ ;  and  it  were  a  far  greater  inconvenience, 
if,  after  bargain  and  furniture,  any  writ  granted  by  the  debtor,  though  without  an 
onerous  case,  should  prejudge  these  creditors. 

The  Lords  sustained  the  reason,  and  repelled  the  defence,  and  found  debts  con- 
stituted by  witnesses  to  be  effectual,  from  the  time  of  contracting,  and  not  from  the 

time  of  probation  or  sentence,  to  take  away  any  posterior  deed  of  the  debtor,  done 
without  a  cause  onerous. 

The  pursuer  insisted  in  a  second  reason  of  reduction.  That  albeit  these  debts  were 
posterior  to  this  bond,  yet  the  same  ought  to  be  reduced,  as  being  a  fraudulent  con- 

veyance betwixt  the  father  and  the  son,  kept  up  and  latent  in  some  of  their  hands, 
without  anything  following  thereupon  to  make  it  known  and  public ;  so  that  the 
creditors  having  bona  fide  contracted  with  the  father,  having  a  visible  estate,  were 
deceived  and  defrauded  by  this  latent  bond,  if  it  were  preferred  to  them.  2do,  This 
bond  bears  only  to  be  payable  after  the  father's  death,  and  so  is  but  donatio  mortis 
causa,  and  but  a  legacy  ;  or  if  it  be  inter  vivos,  it  is  much  more  fraudulent  and  latent. 
3tio,  Bonds  of  provision,  for  love  and  favour  granted  to  children,  are  accounted  but 
as  their  legitim,  still  revokable  by  the  father,  and  all  debts  contracted  by  him  arc 
preferable  to  them. — The  defender  answered.  That  there  was  neither  law,  reason,  nor 
custom  to  evacuate  or  exclude  bonds  of  provision,  granted  by  parents  ex  pietate  patisma, 

to  their  children,  upon  account  of  their  father's  posterior  debt,  especially  if  the  bonds 
were  delivered  ;  for  there  is  no  ground  for  any  such  thing  by  the  act  of  Parliament 
1621,  which  relates  only  to  deeds  done  after  the  debt  contracted  ;  neither  is  there  any 
sufficient  ground  of  fraud,  that  the  bonds  were  not  made  public  or  known,  there  being 
no  obligement  upon  parties  to  publish  the  same,  and  creditors  have  less  means  to 
know  the  debts  of  other  anterior  creditors,  than  of  children  having  a  just  ground  to 
suspect  that  they  may  be  provided,  and  to  inquire  after  the  same  ;  neither  doth  the 
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delay  of  tke  term  of  payment  import  either  fraud,  or  that  the  bonds  were  danationes 
mortis  causa. 

The  Lords  would  not  sustain  the  reasons  of  reduction  upon  the  act  of  Parliament 
1621,  or  upon  the  general  ground,  that  posterior  debts  were  preferable  to  all  bonds  of 
provision,  but  ordained  the  pursuer  to  condescend  upon  the  particular  ground  of  fraud 
in  the  case  in  question.     See  Fraud.  Fd.  Die.  v.  1 ,  p.  74.     Stair,  v.  1 ,  p.  587. 

No.  111.         Street  v.  Masson  and  Lord  Torphichen.    July  27,  1669. 

A  bond  was  granted  for  goods  furnished.  The  bond  was  dated  posterior  to  a  gratuitous 
deed,  and  the  furnishings  had  been  discharged  upon  receipt  of  the  bond  ;  yet  the 
time  of  furnishing  was  allowed  to  be  proven  by  witness,  and  so  far  as  prior  to  the 
gratuitous  deed,  frustrated  it. 

James  Masson  being  debtor  to  the  Lord  Torphichen,  does  infeft  his  son,  an  infant, 
in  his  lands,  publicly  holden  of  the  superior  ;  and  being  a  merchant,  there  was  [1004]  a 
correspondence  betwixt  him  and  Mr.  Street,  and  other  London  merchants,  whereupon 
he  gave  them  bond,  mentioning  to  be  for  former  accounts  and  provisions  betwixt 
them,  and  thereupon  followed  an  infeftment  of  annualrent.  The  Lord  Torphichen 
obtains  decreet  of  reduction  of  the  infeftment  granted  to  the  son,  as  being  posterior 
to  his  debt,  and  granted  by  a  father  in  defraud  thereof.  The  London  merchants 
raise  also  a  declarator,  that  the  infeftment  granted  by  Masson  to  his  son  (then  an 
infant)  ought  to  be  affected  with  their  debt,  in  the  same  condition  as  it  were  yet  stand- 

ing in  the  father's  person,  or  otherwise  ought  to  be  declared  void  as  a  fraudulent  deed 
by  the  father,  in  favours  of  his  son,  the  father  being  then  in  tract  of  correspondence 
and  traiHc  with  these  merchants,  who  b<ma  fide  continued  the  same,  seeing  the  father 
continued  in  possession  of  the  lands,  and  built  thereupon,  and  gave  an  infeftment  of 
annualrent  to  the  merchants,  after  the  infeftment  granted  to  his  son  ;  and  likewise 
raised  a  poinding  of  the  ground  upon  his  infeftment  of  annualrent,  whereupon  he  now 

insiste.— It  was  alleged  for  the  son  and  Lord  Torphichen,  That  the  son's  right  being 
public,  and  registrated  in  the  public  registers,  prior  to  the  pursuer's  annualrent  for  the 
bonds  whereupon  the  same  proceeds,  it  doth  fully  exclude  them  from  poinding  of  that 
ground. — The  merchants  repeat  their  declarator  by  way  of  reply  : — To  which  it  was 
answered.  That  whatsoever  may  be  said  of  latent  and  clandestine  rights  betwixt 
fathers  and  children,  and  other  confident  persons  ;  yet  there  is  no  law  hindering  a 
father  to  give  a  public  infeftment  to  his  son,  unless  it  be  in  prejudice  of  the  creditors, 
to  whom  he  was  due  sums  at  that  time  ;  which  being  a  valid  public  right,  no  deed  or 
pretence  of  fraud  of  the  father  thereafter  can  prejudge  the  son  in  his  right ;  who  being 
an  infant,  was  not  capable  to  be  partaker  of  fraud  ;  neither  can  fraud  be  presumed 
aa  to  creditors,  who  are  but  to  contract  thereafter  ;  nor  can  a  public  right  registrate, 
and  a  public  sasine,  which  all  the  world  may,  and  all  concerned  ought  to  know,  be 
^teemed  a  contrivance  or  fraudulent  right ;  and  as  to  any  commerce  betwixt  these 

merchants  and  the  father,  which  began  before  the  son's  right,  no  respect  can  be  had 
thereto,  because  the  pursuer's  bonds  are  lately,  for  a  sum  of  money,  and  must  import 
that  the  former  debts  by  traffic  were  past  from  or  discharged,  and,  if  need  be,  offered 
to  prove  that  they  were  actually  discharged.  2do,  The  making  up  a  debt  to  be  prior, 
to  take  away  the  son's  infeftment,  can  only  be  probable  by  writ  or  oath  of  party,  and 
not  by  witnesses  who  cannot  prove  above  £100.  3tio,  Though  the  cause  of  the  bond 

were  proven  to  be  a  correspondence  and  traffic  begun  before  the  son's  infeftment,  it  is 
noways  relevant  against  any  provisions  gotten  after  the  infeftment ;  for  such  can 
have  effect  but  from  their  own  date,  and  the  effect  is  cut  off  as  to  what  is  posterior  to 

this  pubKc  infeftment,  seeing  the  merchants  did  either  follow  Masson's  faith  upon 
their  hazards,  or  else  they  should  have  had  a  procurator  here,  and  taken  advice  how 
they  might  have  been  secured  of  Masson's  estate  by  the  law  of  Scotland,  who  would 
have  taken  notice  by  the  registers,  that  Masson  was  denuded  by  a  public  infeftment, 
which  nothing  he  could  do  thereafter  could  prejudge,  and  would  have  certified  the 
merchants  thereof ;  and  their  failing  thereinis  on  [1005]  theirown  peril;  andalbeit  their 
payment,  and  acting  borui  fide  is  sometimes  good,  though  made  to  those  who  had  not  a 
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valid,  but  a  colourable  right,  by  those  who  knew  not  a  better  right ;  and  might  have 
been  compelled  to  pay  upon  the  colourable  right ;  yet  other  deeds,  though  bona  fide 

done,  are  upon  the  peril  of  the  actor. — ^To  which  it  was  answered.  That  by  the  common 
law  and  custom  of  this  nation,  all  fraudulent  deeds  are  reducible  ;  and  there  can  be  no 
deed  more  fraudulent  than  this  of  a  father  to  his  own  infant  son,  for  whom  he  is  legal 
administrator,  and  must  accept  the  right  he  gives  himself,  and  so  colludes  with  himself 
to  make  a  snare  to  intrap  merchants  and  strangers,  in  the  midst  of  a  course  of  trade 
with  them  ;  which  is  a  common  ground  of  law,  whether  the  debt  be  prior  or  posterior 

to  the  son's  infeftment ;  and  albeit  the  merchants  bond  be  posterior,  yet  seeing  it 
bears  to  be  for  ware,  witnesses,  according  to  the  ordinary  custom,  are  receiveable  for 
astructing  the  writ,  to  prove  what  the  ware  was,  and  when  received  ;  which  will  not 
be  prejudged,  though  there  had  been  a  discharge  of  the  ware  granted  the  time  of  the 
bond,  unless  there  had  been  a  real  and  true  payment  of  the  money  ;  for  there  being 
nothing  then  paid,  this  bond  ceases  not  to  have  a  true  anterior  cause,  as  if  it  had  been 
granted  on  deathbed  upon  a  discharge  then  given,  it  would  be  valid,  as  being  upon 
an  anterior  cause  before  the  sickness  ;  neither  is  there  any  difEerence  to  be  made  of 

the  parts  of  the  traffic  after  the  son's  infeftment ;  but  seeing  the  correspondence 
began  before,  and  is  once  continued  as  a  constant  correspondence  and  traffic,  it  miist 
all  be  drawn  back  to  its  beginning,  as  if  the  merchants  on  both  sides  had  contracted 
when  they  began  their  correspondence,  that  they  should  faithfully  pay  what  either  of 
them  received  from  other,  till  the  correspondence  was  given  up. 

The  Lords  found  that  this  bond,  although  posterior  to  the  son's  infeftment,  not 
bearing  borrowed  money,  but  merchant  ware,  that  the  quantity  and  times  of  furnish- 

ing thereof  might  be  proven  by  witnesses  ;  and  albeit  there  had  been  a  discharge  of 
the  ware,  yet  so  much  thereof  as  was  furnished  before  the  son's  infeftment  would 
affect  the  same  :  But  found.  That  the  son's  infeftment  being  public  and  registrate, 
no  posterior  deed  of  the  father's,  by  continuing  traffic  or  correspondence,  nor  no  pre- 

tence of  fraud  of  his,  could  annul  or  burden  the  said  infeftment  for  any  debt  con- 
tracted posterior  thereto.  Fd.  Die.  v.  1,  p.  74.    Stair,  v.  1,  p.  645. 

No.  112.  Cathcart  v.  Glass.    November  28,  1679. 

A  gratuitous  disposition  reduced  at  the  instance  of  a  prior  onerous  creditor,  by  an 
implied  warrandice,  though  the  decree  establishing  the  debt,  upon  incurring  the 
warrandice,  was  not  obtained,  till  after  the  disposition. 

George  Cathcart  pursues  reduction  of  a  disposition  made  by  Glass  to  his  good- 
brother,  who  married  his  sister,  as  being  fraudulent  betwixt  conjxmct  persons,  in 
prejudice  of  the  pursuer,  a  lawful  creditor,  in  this  manner,  viz.  Glass,  though  but  a 
shoemaker,  took  up  a  trade  of  buying  seeds  in  Holland,  and  sold  them  to  gardners  in 
Scotland,  a  parcel  whereof  he  sold  to  the  pursuer,  which  being  corrupt  and  insufficient, 
the  pursuer  obtained  decreet  against  him  for  repetition  of  [1006]  the  price. — It  was 
answered.  That  there  was  no  debt  constituted  against  Glass  before  the  disposition, 
but  by  a  process  long  after  the  same. — It  was  replied.  That  the  process  did  not  con- 

stitute, but  declare  the  debt ;  but  the  debt  was  constitute  before  the  bargain  for  the 
seeds,  which  did  imply  warrandice  against  latent  insufficiency :  And  suppose  the  bargain 
had  been  after  the  disposition,  yet  it  being  betwixt  two  good-brothers,  without  a 
cause  onerous,  it  must  be  presumed  to  have  been  a  contrivance  animo  fraudandi,  to 
let  Glass  go  on  to  trade  and  to  deceive  him ;  and  in  case  he  should  be  questioned,  his 
good-brother  should  enjoy  his  tenement,  as  was  found  in  the  case  Street  contra  Jackson 
and  Masson,  Stair,  v.  2,  p.  197,  voce  Fraud,  where  a  disposition  by  a  father  to  the  son 
was  reduced  upon  debts  contracted  thereafter ;  and  the  like,  Reid  of  Balloch  mills 
contra  Reid  of  DaldiUing,  Stair,  v.  2,  p.  144  and  234,  voce  Fraud. 

The  Lords  found  the  reasons  of  reduction  relevant,  that  the  bargain  for  the  seeds 
was  before  the  disposition,  or  though  posterior,  that  the  disposition  was  made  upon 
the  fraudulent  design  alleged ;  but  found  it  not  inferred,  because  it  was  granted  to  a 
conjunct  person,  unless  he  were  partaker  of  the  fraud ;  therefore  found  the  contriv- 
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ance  only  proven  by  writ  or  his  oath ;   but  if  other  pregnant  circumstances  in  fact 
were  adduced  to  infer  the  contrivance,  the  Lords  would  consider  the  same. 

Fol  Die,  V.  1,  p.  74.    Stair,  v.  2,  p.  710. 

No.  113.    James  Man,  Merchant  in  Dundee  t?.  Andrew  Walls,  and  Others,  his 
Creditors.    July  26,  1702. 

In  a  declarator  of  bankruptcy,  the  Lords  would  not  sustain  the  presumption,  that  a 
hill  had  been  accepted  the  same  day  it  was  dated.  The  acceptance  being  posterior 
to  a  disposition  by  the  bankrupt  to  other  creditors,  it  was  found  that  the  party 
claiming  on  the  bUl  had  no  title  to  chaUenge  the  disposition,  unless  he  could  show 
evidence  otherwise,  of  a  debt  owing  to  him,  prior  to  the  disposition. 

The  said  Andrew  Walls  being  debtor  to  sundry  persons,  he,  on  the  14th  of  February 
1700,  grants  a  disposition  of  the  whole  ware  of  his  shop,  and  plenishing  of  his  house, 
and  other  moveable  debts,  in  favour  of  some  particular  creditors  therein  named ; 
and  the  very  same  day  there  is  a  bill  drawn  on  him,  payable  to  James  Man,  another 
creditor,  but  not  contained  in  the  disposition  foresaid,  which  is  accepted  by  the  said 
Andrew  Walls,  but  without  any  date  ;  but  it  is  protested  on  the  15th  of  February  for 
non-payment.  After  this,  Walls  leaves  the  town  of  Dundee  for  some  weeks,  and  then 
retains,  and  is  imprisoned  by  some  of  his  creditors.  This  being  the  case,  James  Man 
raises  a  declarator  of  bankrupt  against  the  said  A.  Walls  on  the  5th  act  of  Parliament 
1696,  and  thereon  concludes  reduction  of  the  said  disposition  made  by  him  in  favour 
of  some  particular  creditors  to  the  prejudice  of  the  rest ;  and  he  founded  on  this  new 
act,  in  regard  the  act  of  Parliament  1621,  against  fraudulent  alienations  of  bankrupts, 
will  not  comprehend  this  case,  the  disposition  not  being  to  conjunct  persons,  nor  did 
it  want  onerous  causes ;  nor  was  it  in  defraud  of  any  diligence  done  by  James  Man, 
anterior  to  the  disposition  quarrelled ;  but  he  contended  it  fell  precisely  within  the 
terms  of  the  said  last  act  1696,  because  it  was  in  prejudice  of  him,  a  creditor ;  and 

after  he  was  under  homing  and  caption  at  another  creditor's  instance,  though  not  at 
lus,  and  that  he  was  then  insolvent,  and  fled,  and  absconded.  Alleged  for  the  creditors 
^  [1007]  the  disposition,  Imo,  You,  James  Man,  have  no  title  nor  interest  to  pursue 
this  declarator,  because  none  can  pursue  a  reduction  of  a  disposition  made  for  onerous 
causes,  hut  he  who  is  a  creditor  at  the  time  of  the  said  disposition ;  but  Ua  est,  you 
was  none,  for  your  bill  is  only  dated  the  same  day  of  the  disposition,  and  bears  an 
acceptance  without  any  date  ;  and  being  a  mandate,  it  constitutes  no  debt  till  accept- 
ana,  which  can  only  be  known  by  the  protest,  which  is  on  the  15th  of  February,  a  day 
posterior  to  the  disposition.  Answered,  Imo,  Posterior  creditors  have  been  allowed 
to  rednce  anterior  fraudulent  dispositions,  as  was  decided  in  1673,  in  the  famous  case 
of  Street  v.  Jackson  and  Masson :  *  but,  2do,  The  acceptance  wanting  date,  must 
be  presumed  to  have  been  the  very  same  day  of  the  bill,  seeing  they  both  dwelt  in  one 
town,  and  it  might  have  been  easily  presented  and  accepted  within  an  hour  after  its 
subscribing. — The  Lords  did  not  sustain  the  presumption,  that  the  acceptance  was 
of  the  same  day's  date  with  the  bill,  unless  it  was  otherwise  proven  ;  and  found  he 
was  not  creditor  to  Walls  till  acceptance,  and  which  being  posterior  to  the  disposition, 
be  had  no  interest  to  quarrel  the  same,  which  could  only  be  done  by  anterior  creditors, 
unless  he  could  astruct  and  fortify  his  bill  by  some  grounds  of  debt  owing  by  Walls  to 
him  prior  to  the  same.  2do,  Alleged  for  the  defenders.  That  the  homing  and  caption 
produced  being  only  on  general  letters  for  the  excise  of  brandy,  is  not  equivalent  to 
the  diligence  required  by  the  5th  act  1696,  which  should  be  for  some  obligation  of 
debt,  or  on  a  decreet ;  whereas  general  letters  are  prohibit  by  the  13th  act  of  Parlia- 

ment 1690,  and  go  of  course  for  any  branch  of  his  Majesty's  revenue  against  the  best 
merchants  in  the  kingdom,  and  can  be  no  qualification  of  bankruptcy.  Answered, 
Imo,  The  act  of  Parhament  speaks  of  a  horning  and  caption,  without  making  any 
distinction;  et  ubi  lex  non  distinguily  non  est  nostrum  distinguere.  2do,  It  is  not 
homing  and  caption  alone  that  infers  the  conclusion  of  bankrupt,  but  it  must  be 

♦Stair,  V.  2,  p.  197,  voce  Fraud. 
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conjoined  with  insolvency  at  tke  time ;  and  some  of  the  alternatives  of  the  said  act, 
as  his  retiring  to  the  Abbey,  fl3ring,  absconding,  deforcing,  &c.  The  Lords  repelled 
the  defence,  and  fomid  the  horning  snfGlcient.  3tio,  Alleged,  The  withdrawing  proven 
was  not  in  the  terms  of  the  act  of  Parliament,  but  only  he  went  to  the  country  to  get 
in  some  debts  owing  him.  But  the  Lords  having  advised  the  probation,  found  it  was 
to  evite  imprisonment  and  other  diligences  that  he  retired,  and  so  reduced  the  dis- 

position, James  Man  the  pursuer  proving  he  was  a  creditor  anterior  to  his  bill.  The 
Lords  were  the  more  circumspect  in  deciding  this  case,  because  it  was  amongst  the 
first  pursuits  that  have  been  founded  on  that  late  act  of  Parliament,  and  it  was  fit  to 
clear  the  same  for  the  future. 

November  7. — ^In  the  action  mentioned,  25th  July  1702,  Man  contra  Andrew 
Walls  and  his  creditors,  the  Lords  having  there  found  that  he  could  not  quarrel  the 
disposition,  because  his  bill  whereby  he  was  creditor,  and  his  protest,  were  posterior 
thereto,  unless  he  could  astruct  the  onerous  causes  of  his  bill  to  be  some  debt  anterior 
to  the  disposition  ;  John  Man,  for  proving  thereof,  adduced  sundry  [1008]  witnesses 
to  astruct  that  he  had  delivered  to  Walls  several  quantities  and  parcels  of  merchant 
goods  some  time  before  the  date  of  the  bill,  and  which  were  the  cause  thereof: 
Against  whom  it  was  objected.  That  no  witnesses  could  be  received  in  this  case,  but 
he  behoved  to  prove  the  onerous  antecedent  cause  of  his  bill  scriptOy  especially  seeing 
the  interlocutor  in  the  act  did  not  determine  the  modtM  probandiy  and  that  he  seemed 
to  have  elected  that  manner  of  probation  by  writ  himself,  in  so  far  as  he  had  cited 

sundry  persons  to  depone  on  the  having  of  Andrew  WaUs's  count-books,  whereby  it 
would  appear  he  was  creditor  ah  ante  to  the  disposition.  Answered,  The  act  was 
indeed  indefinite,  without  determining  the  manner  of  probation,  but  that  made  for 
him  ;  seeing  where  the  modus  is  not  specified,  law  always  understands  to  be  prout  de 
jure ;  and  his  calling  for  the  count-books  was  no  passing  from  his  probation  by 
witnesses,  seeing  he  may  use  both.  Replied,  If  you  have  declared  your  manner  of 
probation  at  the  time  of  making  of  the  act,  and  ofEered  to  prove  an  anterior  ground  of 
debt  by  witnesses,  then  I  would  have  elided  it  by  this  answer,  offering  to  prove  that 
the  said  debt  was  satisfied  by  Walls  aliunde,  and  so  could  not  be  the  onerous  cause  of 
the  bill  of  exchange,  from  which  I  am  now  precluded.  The  Lords  considered,  that  in 
adminiculations  and  astructions  of  this  nature,  they  did  not  require  a  full  and  positive 
probation  ;  and  that  where  a  bond  is  quarrelled,  as  granted  on  deathbed,  or  as  being 
holograph,  and  so  presumed  to  be  in  lecto,  as  not  proving  its  own  date,  they  used  to 
sustain  a  reply,  offering  either  to  prove  an  antecedent  ground  of  debt  prior  to  the 
sickness,  or  that  the  writ  was  seen  and  read  by  severals  before  contracting  the  sickness 
whereof  he  died,  and  that  both  these  are  in  use  to  be  proven  by  witnesses  :  Therefore 
the  Lords  repelled  the  objection,  and  allowed  the  witnesses  to  be  received  ;  but  would 
not  permit  him  both  to  prove  by  them,  and  likewise  to  call  for  writs,  unless  it 
were  quoad  distinct  articles  ;  and  therefore  ordained  him  to  elect  any  of  the  two  he 
pleased,  but  not  to  make  use  of  both  quoad  the  same  points.  (See  Proof.  See 
Deathbed.) 

December  2,  1704. — In  the  action  mentioned  7th  November  1702,  pursued  by 
John  Man  v,  Reid,  Maxwell,  and  the  other  creditors  of  Andrew  Walls,  the 
disposition  being  reduced  as  granted  within  sixty  days  of  his  flying,  this  new  point  was 
started,  that  the  disposition  was  only  reduced  in  so  far  as  it  was  a  partial  gratification 
and  preference  of  one  creditor  to  another,  but  could  not  hinder  the  receivers  of  the 
disposition  to  come  in  jMri  passu  with  the  other  creditors-arresters  ;  for  if  we  had  not 
relied  on  the  faith  of  the  said  right,  we  would  have  done  diligence  as  soon  as  you ;  but 
we  supposed  our  disposition  to  be  good,  and  therefore  neglected  any  farther  security : 
Neither  could  we  arrest  in  our  own  hands  the  goods  disponed  to  us  in  property  ;  and 
the  Lords  in  many  parallel  cases  have  found  where  parties  have  been  put  in  tuto  by  a 
right,  then  looked  upon  as  valid,  if  ex  post  facto  it  come  to  be  annulled,  it  has  been 
sustained  so  far  ad  hunc  effectum  as  to  bring  them  in  equally  with  the  other  creditors 
who  did  diligence  ;  as  on  the  25th  of  July  1672,  Gray  contra  Gray,*  a  husband  of  an 
heiress  having  [1009]  &  disposition  from  her  father,  and  that  being  reduced,  yet  the 
Lords  sustained  it  to  give  him  the  liferent  and  courtesy,  though  his  wife  was  never  inf eft, 

♦  Stair,  V.  2,  p.  109,  voce  Deathbed. 
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because  it  was  presumed,  that  if  he  had  not  got  that  disposition,  he  would  have  infeft 
his  wife,  as  heir,  and  so  have  got  the  courtesy.  2do,  In  the  case  of  Kinloch  contra 
Blair,  No.  14,  p.  889,  a  disposition  reduced  by  an  adjudger,  yet  was  so  far  sustained  as 
to  bring  in  the  receiver  of  it  (though  he  had  not  adjudged)  pari  passu  with  the  adjudger, 
on  this  plain  presumption  of  law,  that  if  I  had  not  got  the  said  disposition,  I  would 

certainly  have  adjudged  within  year  and  day  of  you.  3tio,  They  cited  Balmerino's 
case,  18th  February  1662,*  who  being  the  Earl  of  Somerset's  trustee,  and  pursued  by Bedford,  he  was  allowed  retention  of  what  debts  were  contracted  afterwards,  even 
against  a  singular  successor.  Answered,  The  act  of  parliament  1696,  defining  notour 
bankrupts,  declares  such  dispositions  made  within  60  days  of  their  breaking  to  be  simply 
void  and  null  in  themselves,  et  quod  ipso  jure  nullum  est,  nuUos  sortitur  effectus ;  and 
if  the  receivers  of  such  dispositions  were  so  far  countenanced  and  supported  as  to  bring 
them  in  pari  passu  with  the  other  creditors,  every  bankrupt  would  be  courted  by  some 
of  his  creditors  to  grant  such  dispositions,  laiowing  that,  at  the  worst,  they  would  come 
in  equally  with  other  creditors  neglected  by  the  bankrupt,  but  who  had  prevented  them 
in  affecting  the  subject  by  doing  legal  diligence.  And,  as  to  the  decisions  cited,  they 
were  stretches  of  the  Lords  officium  nobile,  in  supplying  their  omissions,  which  are  not 
to  be  drawn  in  example. — The  Lords  found  the  disposition  simply  null,  and  that  it 
could  not  even  subsist  to  bring  them  in  pari  passu  ;  and  so  preferred  the  arresters.  In 
this  process  it  was  farther  urged  for  these  cr^itors  who  had  carried  on  this  reduction 
on  the  head  of  bankruptcy,  that  they  having  removed  this  middle  impediment  of  the 
disposition  out  of  the  way,  they  ought  to  have  the  expences  wared  out  in  this  process, 

over  and  above  their  debts,  as  is  done  in  rankings,  and  the  sale  of  bankrupt's  lands  ; 
this  being  as  profitable  to  the  creditors  behoof  as  these  common  actions  are.  It  was 
not  determined  at  this  time,  but  was  afterwards  refused  in  this  process. 

Fd,  Die.  V.  1,  p.  74.     Fountainhall,  v.  2,  p.  156,  158,  244. 

No.  114.  Doctor  Hay  v.  Mabjory  Jaihson.    February  6, 1672. 

A  redaction  of  a  gratuitous  right,  upon  the  act  1621,  is  sustained  against  a  singular 
successor  in  the  right,  where  it  bears  in  itself  to  be  gratuitous.  In  that  case  the 
singular  successor,  although  paying  a  price,  caimot  pretend  to  acquire  bona  fide. 

Doctor  Hay  pursues  a  reduction  of  a  tack  for  two  nineteen  years  granted  by 
Patrick   ,  his  debtor  to  Kinnaird^his  spouse,  of  the  land  of  Attroch,  for  20  pounds 
yearly,  and  payment  of  the  teind  ;  the  narrative  of  the  tack  bears,  that  he  had  given 
a  promise  before,  to  grant  the  same,  whereby  the  benefit  of  the  [1010]  tack  was  six 
chalders  of  victual  yearly  to  her.  The  reason  of  reduction  was  upon  the  act  of  Parlia- 

ment 1621.  It  was  alleged  for  Marjory  Jamison  who  now  has  right.  That  the  said  act 
of  Parliament  declares  singular  successors,  acquiring  bona  fide^  for  onerous  causes,  and  so 
not  being  partakers  of  the  fraud,  to  be  excepted  from  the  act,  and  the  right  of  this  tack 
^  come  through  several  singular  successors  to  this  defender  for  onerous  causes.  The 
defender  answered.  That  the  exception  of  the  act  of  Parliament  hath  no  place  where 
the  first  right  doth  not  at  least  bear  an  onerous  adequate  cause  ;  for  if  it  be  for  love  and 
fetour,  or  without  any  cause,  as  this  tack  is,  no  singular  successor  can  pretend  to 
ftcqnire  it  bona  fide,  or  to  be  ignorant  that  the  right  they  acquire  is  without  a  cause onerous. 

Which  the  Lords  found  relevant,  and  reduced  the  tack. 

Fd.  Die.  V.  1,  p.  74.    Stair,  v.  2,  p.  63. 

♦  Earl  of  Bedford  v.  Lord  Balmerino,  Stair,  v.  1,  p.  101,  voce  Mutual  Contract. 
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No.  116.       [1011]  fiarl  of  Glbncairn  v.  Bibsbanb.    January  16, 1677. 

A  conveyance  for  an  adequate  price,  is  not  reducible  by  the  creditors  of  the  grantei. 

In  the  reduction  at  the  instance  of  the  Earl  of  Glencairn  v.  John  Birsbaue, 
of  his  right  of  the  lands  of  Freeland,  and  declarator,  that  a  reversion  in  favours  of  the 

heir  of  the  disponer's  own  body,  to  take  efiect  after  the  disponer's  death,  was  fraudulent, 
purchased  by  the  disponer's  means,  and  therefore  should  be  holden  to  be  as  taken  to  the 
disponer  himself,  and  that  it  might  be  aSected  by  the  pursuer  as  his  creditor  : — The 
defender  alleged,  that  this  disposition  was  for  an  adequate  price,  and  therefore  there 

was  no  prejudice  to  the  disponer's  creditors ;  and  as  to  the  reversion,  it  was  a  personal 
favour  to  the  disponer's  heirs-male  of  his  own  body  only,  and  did  not  make  ike  right 
as  a  wadset,  but  it  remained  a  true  sale  ;  neither  doth  any  gratuitous  right,  procured  to  a 

son,  become  afiected  by  the  father's  creditors,  unless  the  father  had  exhausted  his 
estate,  which  the  creditors  might  have  afiected  by  purchasing  thereof  : — ^Which  defence 
the  Lords  found  relevant. — It  was  now  further  alleged.  That  the  price  was  not  adequate, 
because  the  pursuer  offered  to  give  2000  merks  more,  and  to  find  out  a  tenant  that 

would  take  a  nineteen  years'  tack  for  500  merks  yearly,  the  land  never  having  been  set, 
but  still  in  mainsing,  which,  at  twenty  years'  purchase,  will  be  10,000  merks,  whereas 
the  price  is  but  8000  merks  ;  and  where  debtors  have  not  an  estate  sufficient  for  their 
debt,  the  greatest  price  that  can  be  obtained  should  be  sustained,  though  it  be  above 
the  ordinary  price. — It  was  answered.  That  the  price  of  affection  or  emulation  is  no 
just  ground  to  reduce  a  disposition,  otherwise  no  man  would  buy  from  persons  that  are 
m  great  debt ;  but  a  competent  price  hath  ever  been  sustained,  and  the  procuring  of  a 
tenant  to  take  above  the  true  value,  whose  hazard  may  be  secured  is  not  sufficient. 

The  Lords  adhered  to  their  former  interlocutor ;  but  seeing  the  land  was  not  set  but 
in  mainsing,  they  would  prefer  neither  party  in  the  probation  of  the  ren-[1012]-tal,  or 
price,  but  allowed  either  party  to  adduce  witnesses  what  the  land  was  worth,  and 
might  pay  as  at  a  constant  rent,  and  what  it  was  worth  in  buying  and  selling  in  that 
place  of  the  country.  Stair,  v.  2,  p.  494. 

No.  117.  Gordon  v,  FERausoN.    December  23, 1679. 

A  conveyance  from  a  conjunct  person  to  a  singular  successor,  who  could  not  plead 
bona  fides,  sustained  only  to  the  extent  of  the  sums  actually  paid. 

Grordon  of  Troquhen  pursues  a  reduction  of  an  infeftment  granted  by  Cannon  of 
Blackmark  to  Cannon  of  Marrogat,  his  brother,  bearing,  for  undertaking  all  his  debts, 
and  for  love  and  favour ;  and  of  a  disposition  granted  by  Marrogat  to  Ferguson  of 
Keiroch  ;  the  reason  of  reduction  was  upon  the  act  of  Parliament  1621.  The  defender 
alleged  absolvitor,  because  he  was  no  conjunct  person,  nor  partaker  of  the  fraud 
betwixt  the  two  brothers,  but  paid  a  competent  price  ;  and  by  the  foresaid  act,  third 
parties  not  partaking  in  the  fraud  are  secure. — The  pursuer  answered,  That  Ferguson 
was  necessarily  partaker  of  the  fraud,  it  being  in  the  body  of  his  author's  right,  that 
albeit  it  bore  for  undertaking  the  disponer's  debt,  yet  there  was  only  £600  mentioned 
in  a  blank,  which  is  scored,  and  which  could  not  be  an  adequate  price. — The  Lords 
found.  That  Ferguson  could  not  be  free  of  the  participation  of  the  fraud  in  his  author's 
right. — It  was  further  alleged  by  Ferguson,  That  the  sum  expressed  in  Blackmark's 
disposition  to  his  brother,  was  due  to  him,  and  therefore  he  might  lawfully  take  a  dis- 

position from  Blackmark,  or  from  Marrogat  his  brother,  which  behoved  to  be  effectual, 
as  to  his  own  sum,  which  was  Blackmark's  anterior  debt. 

The  Lords  sustained  the  disposition,  in  so  far  as  concerned  'Ferguson's  own  sum 
due  by  Blackmark,  but  declared  the  right  might  be  affected  by  the  pursuer  quoad 

rdiquum,  that  he  might  redeem  upon  payment  of  Ferguson's  sum,  unless  it  were 
proven  that  Blackmark  was  a  notour  bankrupt,  when  he  disponed  to  his  brother ;  and 
so  could  not  dispone  to  one  creditor  in  prejudice  of  another.  Stair,  v.  2,  p.  726. 
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No.  121.    [1020]  Mr.  David  Guthbie  and  Alexander  Williamson  v.  Mr.  Wiluam 
Gordon,  Advocate.    February  2, 1711. 

A  disposition  to  a  conjunct  person,  bearing  to  be  for  security  of  a  sum  owing  to  him, 
by  the  granter,  solvent  at  the  time,  not  having  been  quarrelled  for  58  years ; 
found  that  a  singular  successor  to  the  receiver  of  the  disposition  was  not,  in 
competition  with  anterior  creditors  of  the  granter,  obliged  to  prove  the  onerous 
cause  otherwise  than  by  the  narrative. 

In  the  process  at  the  instance  of  Mr.  David  Guthrie  and  Alexander  Williamson, 
who  stand  infeft  in  annualrents  out  of  the  teinds  of  Balcomy,  against  Sir  William 
Hope  the  purchaser,  for  payment  of  the  price :  Mr.  William  Gordon  craved  to  be 
preferred  upon  a  disposition  of  these  teinds  granted  by  Sir  James  Lermonth  in  anno 
1654  to  Sir  William  Gordon  of  Lesmore  his  son-in-law,  bearing  for  security  of  4000 
merks  owing  by  Sir  James  to  Sir  William  ;  and  also  upon  two  expired  apprisings  of 
these  teinds  in  the  same  year  1654  ;  to  which  disposition  and  apprisings  Mr.  William 
Gordon  hath  right  by  progress.  Mr.  David  Guthrie  and  Alexander  Williamson 
alleged,  by  way  of  reduction  upon  the  act  of  Parliament  1621,  That  the  disposition, 
bemg  ifUer  canjunctas  persoruu,  could  not  prejudice  them  anterior  onerous  creditors, 
unless  the  onerous  cause  thereof  were  instructed  aliunde  than  by  writ  itself.  2dly, 
Albeit  that  were  instruct^,  the  pursuers  offer  to  prove  that  Mr.  William  Gordon  and 
his  authors  were  more  than  satisfied  of  the  4000  merks,  by  their  intromission  with 
the  teinds. 

Answered  for  Mr.  William  Gordon.  Esto  the  disposition  had  been  gratuitous, 
it  cannot  be  quarrelled,  because  Sir  James  Lermonth  was  solvent  in  the  1654 
[1021]  when  he  disponed,  and  had  an  estate  sufficient  to  pay  the  4000  merks  and  all 
his  anterior  debts  ;  nay,  his  affairs  turned  not  in  disorder  till  after  his  death,  when 
he  could  not  be  said  to  defraud  his  creditors,  Stair,  Instit.  lib.  1,  tit.  9,  p.  82  (84).  And 

the  disposition  not  being  called  in  question  for  fifty-eight  years,  the  narrative  of  it 
must  be  sustained  to  instruct  its  onerous  cause,  which,  after  so  long  a  time,  cannot 
be  otherways  proved.  2dly,  Non  rdevaty  that  Mr.  William  Gordon  intromitted  with 
as  much  of  the  teinds  as  would  pay  the  debt :  Because  he  had  a  right  to  two  expired 
apprisings  before  any  intromission,  to  which  he  ascribed  his  possession  as  the  most 
profitable  titles,  and  so  ia  not  countable  for  his  intromissions. 

Replied  for  the  pursuers.  They  need  not  say  that  Sir  James  Lermonth  at  the 
date  of  the  disposition  to  his  son-in-law  was  bankrupt ;  but  it  is  insufficient  to  annul 

that  right,  that  the  granter's  estate  was  then  incumbered  by  many  infeftments  of 
amiuakent  and  apprisings,  whereby  in  eventu  he  became  insolvent,  February  6, 1663, 
Lourie  contra  Dundee,  No.  40,  p.  911 ;  February  10,  1665,  Craig  contra  Lourie,  No. 
56,  p.  931 ;  Dirleton,  Decis.  June  30, 1665,  Clerk  contra  Stuart,  No.  46,  p.  917 ;  Stair, 
Instit,  p.  82  (84),  and  Mackenzie  upon  the  act  1621.  For  when  an  estate  is  incumbered 
with  debts  and  diligences,  it  is  more  reasonable  that  a  conjunct  and  confident  person 
should  want  a  donation,  than  an  anterior  creditor  be  frustrated  of  his  j  ust  debt.  Upon 
which  account,  the  Lords  are  in  use  to  rank  children  for  their  bonds  of  provision 
tdtimo  loco,  though  equal  in  diligence  with  other  creditors,  February  10,  1688,  The 
Creditors  of  William  Robertson,  No.  83,  p.  969  ;  the  case  of  the  Creditors  of  Cardon, 
amio  1700,  voce  Provision  to  Heirs  and  Children  ;  and  the  late  Competition  of  the 

Creditors  and  Children  of  George  Marshall,  voce  Adjudication,  p.  47.  Albeit  infeft- 

ments granted  to  children  foris-familiate,  when  the  granter's  credit  was  entire  and 
unquestionable,  have  been  sometimes  sustained  according  to  their  dates.  2dly, 
Mr.  William  Gordon  and  his  author  having  once  entered  to  possess  the  teinds  by 
virtue  of  the  disposition  a  redeemable  right,  they  could  not  invert  the  cause  of  their 
possession,  and  Uberate  themselves  from  counting  by  purchasing  expired  apprisings. 
Besides,  the  apprisings  founded  on  cannot  defend  him  from  counting,  because  they 
were  reduced  or  open^  in  the  ranking  of  the  creditors  of  Balcomy. 

Duplied  for  Mr.  William  Gordon,  Albeit  his  apprisings  were  opened  and  turned 

to  securities  for  the  true  debt,  because  of  some  nice  informality  ;  yet  any  prior  intro- 
mission thereby  was  bona  fide,  and  the  sentences  reducing  or  opening  had  no  retrospect 

to  make  the  intromitter  liable  for  bygones,  July  19,  1664,  Douglas  and  Sinclair  of 
Longformacus  contra  Laird  of  Wedderburn,  Stair,  v.  1,  p.  217,  voce  Bona  Fide  Con- 
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SUMPTION  ;  February  17,  1624,  Thomson  contra  Law,  Durie,  p.  Ill,  voce  Bona  Fide 
Consumption  ;  January  18,  1677,  Dick  of  Grange  contra  Oliphant,  Stair,  v.  2,  p.  496, 
voce  Presumption.  For  voluntary  rights,  as  well  as  apprisings,  may  chance  to  be 
reduced  upon  nullities  or  prior  diligences  :  And  if  apprisers  be  holden  to  count  for 
fruits  bona  fide  uplifted  and  spent,  purchasers  by  consent  would  run  the  same  fate, 
which  would  mightily  unsettle  all  manner  of  property. 

[1022]  The  Lords  found,  That  Sir  James  Lermonth  having  been  solvent  in  the 
1654,  the  time  of  granting  the  disposition,  and  the  same  never  having  been  quarrelled 
for  so  many  years  ;  Mr.  William  Gordon  cannot  now  be  obliged  to  prove  the  onerous 
cause  thereof.  And  found,  That  Mr.  William  Gordon  instructing  that  he  had  the 
rights  of  apprising  (then  unquarrelled)  in  his  person,  the  time  of  his  entering  to  posses- 

sion of  the  teinds,  as  well  as  the  voluntary  right  by  disposition  ;  he  can  ascribe  his 
intromissions  wholly  to  the  apprising  medio  tempore  till  the  same  were  found  to  be 

only  a  security  for  the  sums  therein  contained  ;  and  preferred  Mr.  William  Gordon's 
disposition  to  the  infeftment  of  annualrent.    See  Indefinite  Intromission. 

Fd.  Dic.y.l,  p.  75.     Forbes,  p.  492. 

No.  123.  Allan  v.  Thomson.    January  9, 1730. 

Unless  there  be  evidence  of  mala  fides  in  the  singular  successor ;  his  right  is  secure, 

although  his  immediate  author's  right  may  have  been  challengeable  as  inter 
conjunctos, 

William  Sangster  having  disponed  a  tenement  in  Aberdeen,  narrating  an  onerous 
cause,  to  Charles  Sangster,  who  happened  to  be  his  brother,  Charles  disponed  the 
same  over  again  to  his  daughter  and  her  husband,  in  their  contract  of  marriage,  but 
without  making  mention  that  the  subject  was  derived  to  him  from  his  brother  William. 
A  great  number  of  years  thereafter,  action  of  reduction  upon  the  act  1621  was  intented 

of  these  dispositions,  by  a  prior  creditor  of  William  Sangster's  libeUing,  that  the  dis- 
position from  William  to  Charles  being  betwixt  conjunct  and  confident  persons  must 

be  presumed  gratuitous  ;  and  that  therefore  Charles'  daughter  and  her  husband  who 
knew  of  the  said  conjunction,  though,  in  the  eye  of  law  onerous  purchasers,  can  be  in 
no  better  case  than  their  author.  The  defence  was,  that  it  was  extremely  likely, 
the  daughter  and  her  husband  knew  of  the  relation  betwixt  William  and  Charles 

Sangster's,  but  at  the  same  time  there  was  no  sort  of  evidence  of  their  knowledge 
that  Charles's  right  was  derived  from  his  brother  William,  without  which  they  were 
in  optima  fide  to  purchase  ;  and  unless  this  knowledge  be  proved  they  can  never  be 
brought  in  as  particepes  fraudis.  The  Lords,  in  respect  there  was  no  evidence  that 

the  defender  was  in  the  knowledge  that  Charles  Sangster's  right  flowed  from  William 
Sangster  his  brother  ;  therefore  they  assoilzied  from  the  reduction. 

  Fol.  Die.  V.  1,  p.  75, 

No.  126.    [1027]  The  Creditors  of  Thomas  Dunbar  v.  Sir  James  Grant.    June  18, 
1793. 

A  bond  of  corroboration  falls  under  the  second  clause  of  the  act  1621. 

Thomas  Dunbar  of  Westfield  having  become  insolvent,  a  variety  of  adjudications 
were  led  against  his  estate,  of  which  that  obtained  by  Mr.  Cuming  of  Altyre  on  the 
29th  November  1788  was  the  first  effectual,  and  in  February  1789  a  summons  of 
ranking  and  sale  was  executed  against  him. 

On  the  2d  May  1789,  Mr.  Dunbar  granted  to  Sir  James  Grant  a  bond  of  corrobora- 
tion, accumulating  into  one  sum,  bearing  interest  from  Whitsunday  1788,  the  principal 

and  interest  due  at  that  term  on  the  following  claims,  viz.  A  bill  payable  in  1781, 
upon  which  no  diligence  had  followed  ;  a  bond,  in  which  Sir  James  was  cautioner  for 
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Mr.  Dunbar ;  a  bond  and  a  bill,  in  which  Sir  James,  though  in  reality  only  cautioner 
for  him,  was  ex  facie,  joint  obligant.  The  three  last  had  been  paid  by  a  trustee  for 
Sir  James,  who  afterwards  assigned  the  securities  to  him. 

Upon  the  bond  of  corroboration  Sir  James  adjudged  on  the  4th  August 
1789. 

And  on  his  producing  this  interest  in  the  ranking,  the  common  agent,  besides 
stating  a  variety  of  objections  to  the  original  grounds  of  debt,  on  which  no  judgment 
was  given,  contended,  that  the  bond  of  corroboration  was  reducible  on  the  act  1621, 
as  being  prejudicial  to  the  prior  diligence  of  other  creditors. 

Sir  James  Grant,  on  the  other  hand,  pleaded.  The  act  1621  was  intended  solely 
to  repress  the  fraudulent  transactions  of  bankrupts.  It  states,  in  its  preamble,  the 
mischief  arising  from  their  gratuitous  deeds  in  favour  of  conjunct  and  confident 
persons  in  defraud  of  lawful  creditors.  It  declares  liable  to  reduction,  Imo,  All 

alienations  of  that  description.  2do,  Any  voluntary  payment  or  right  made  "  by 
a  dyvour,  or  an  interposed  partaker  of  his  fraud,"  to  one  creditor  in  defraud  of  the 
prior  dihgence  of  another,  at  the  instance  of  the  party  injured,  and  it  punishes  with 
infamy  all  parties  concerned  in  such  transactions. 

The  statute  must  therefore  have  had  in  view  deeds  of  a  very  different  complexion 
from  the  bond  now  in  question,  which  can  be  considered  in  no  other  light  than  as  a 
renewal  of  the  voucher  for  a  just  debt,  and  which,  so  far  from  being  fraudulent,  it  was 
the  duty  of  the  debtor  to  grant.  Its  sole  object  was  to  save  the  expence  of  a  decree  of 
coDstitution,which,with  an  adjudication  follow- [1028]-ing  thereon,might  undoubtedly 
have  been  obtained  within  year  and  day  of  the  first  effectual,  as  all  objections  would 
have  been  reserved  contra  executionein.  The  advantage  gained  by  the  accumulation 
of  the  debts  was  insignificant,  and  if  at  all  worthy  of  notice,  could  not  be  the  ground 
of  a  total  reduction. 

Besides,  the  sole  effect  of  the  bond  was  to  enable  Sir  James  to  rank  pari  passu 
with  other  creditors,  an  object  which  is  so  much  a  favourite  of  the  law,  that  in  order 
to  accomplish  it,  the  Court  are  accustomed  to  dispense  with  the  usual  forms  of  judicial 
procedure. 

As  the  statute  contains  no  accurate  definition  of  a  bankrupt,  while  its  certification 
is  at  the  same  time  very  severe,  it  ought  to  be  strictly  interpreted.  No  instance  can 
be  found  where  an  objection  similar  to  the  present  has  been  sustained.  And  even 
upon  the  1696,  the  enactments  of  which  are  much  more  definite  and  precise,  no  deed 

equally  harmless  has  been  reduced ;  7th  January  1762,  Cowan  v.  Mansfield's 
Trustees,  infra  A.  L  ;  Fountainhall,  15th  July  1697,  Creditors  of  Hunter,  No.  124,  p. 
1024 ;  19th  November  1783,  Spottiswood  v.  Robertson  Barclay,  infra  k.  t  ;  31st 
July  1724,  Creditors  of  Watson  v.  Cramond,  infra  h.  t.  ;  February  1728,  Creditors 
of  Graitney,  infra  A.  U 

Answered,  The  act  1621  contains  two  distinct  enactments,  which  have  always 
received  the  most  liberal  interpretation. 

By  the  first,  every  gratuitous  act  of  the  bankrupt  which  tends  to  diminish  the 
value  of  his  property,  is  reducible  at  the  instance  of  prior  creditors,  Erskine,  b.  4,  tit. 
1,§29. 

By  the  second,  he  is  in  like  manner  prevented  from  making  a  voluntary  payment 
even  to  an  onerous  creditor,  in  prejudice  of  the  prior  diligence  of  another.  Under  the 
former,  even  family  provisions,  otherwise  unexceptionable,  are  comprehended ; 
under  the  latter,  not  only  payments  in  cash,  or  by  bond,  bill,  or  indorsation  in  security  ; 
Bankt.  b.  1,  tit.  13,  §  28,  but  even  necessary  acts,  such  as  the  fulfilling  a  minute  of 
sale,  provided  they  have  been  done  without  the  compulsion  of  legal  diligence  ;  Bankt. 
b.l,tit.  10,§104. 

The  bond  now  in  question  not  only  enabled  the  creditor  to  come  in  pari  passu 
with  other  creditors,  which  he  could  not  otherwise  have  done,  but  confirmed  and 
accumulated  exceptionable  grounds  of  debt.  A  bond  much  less  hurtful  was  reduced  ; 
l&th  January  1788,  Scott  t?.  Bruce.*  Upon  the  same  principle,  the  Court  found, 
tliat  a  person  banlaupt  in  terms  of  the  act  1696,  could  not  grant  a  bond  of  corro- 

boration ;  1st  March  1791,  Creditors  of  Mackellar  v.  Macmath,  infra  A.  t.  ;  and 
it  has  been  frequently  found,  that  such  bonds  are  struck  at  by  a  prior  inhibition ; 
29th  January  1696,   Wilson  and  Logan  v.  Penman,   Fount,  v.   1,  p.  706,  voce 

*  Not  collected.     See  Appendix. 
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Inhibition  ;  19th  June  1782,  Watson  v.  Marshall,  Fac.  Col.  No.  45,  p.  72,  wee 
Inhibition. 

No  argument  can  be  drawn  from  the  certification  of  the  statute,  as  deeds  are 
frequently  reduced  on  both  clauses  of  it,  granted  by  persons  ignorant  of  their  own 
insolvency,  and  where  consequently  that  certification  cannot  apply. 

Some  of  the  Judges  were  a  good  deal  moved  by  the  hardship  to  the  creditor,  who 
had  time  in  this  case  to  have  led  an  adjudication  independent  of  the  bond, 
[1029]  and  by  its  object  having  been  not  to  give  him  a  preference  to  other  crediton, 
but  to  bring  him  in  pari  passu  with  them.  A  great  majority  of  the  Court,  however, 
were  of  opinion,  that  a  bankrupt  ought  to  execute  no  deed  by  which  the  situation 
of  his  creditors  is  affected,  and  that  it  would  be  dangerous  to  support  any  deed  of 
that  nature. 

It  was  farther  observed,  that  the  case  of  Spottiswood  v,  Robertson  Barclay 
having  been  settled  by  compromise,  could  be  of  no  weight  in  point  of  precedent. 

The  Lord  Ordinary  sustained  the  objection ;  a  reclaiming  petition  was  refused, 

without  answers  ;  and  upon  advising  a  second,  with  answers,  the  Lords  "  adhered." 

Lord  Ordinary,  Ankerville. — For  Sir  James  Grant,  James  Grant,  Maconochie. 
For  the  Creditors,  Honyman. — Clerk,  Gordon. 

Z>.  Douglas.  FoL  Die.  v.  3,  p.  52.     Fac,  Col,  No.  61,  p.  133. 

No.  127.  ViETCH  V.  Pallat.    November  11, 1675. 

A  bankrupt  having  granted  assignation  to  one  of  his  creditors,  in  prejudice  of  another, 
who  had  done  more  timeous  diligence  by  horning,  &c. ;  the  prior  creditor  having 
affected  the  subject  assigned,  by  taking  a  gift  of  escheat,  was  found  to  have  action 
of  repetition  against  the  assignee  who  had  received  payment. 

In  anno  1648,  James  Sanderson,  merchant  in  Edinburgh,  being  debtor  to  James 
Nairn,  and  David  Rodger  being  cautioner  for  Sanderson,  was  distrest,  and  paid  the 
debt,  and  obtained  assignation  from  Nairn,  and  as  assignee  raised  homing,  and  charged 

and  denounced  Sanderson ;  and  in  anno  1652  took  a  gift  of  Sanderson's  escheat,  and 
obtained  general  declarator  thereupon ;  and  in  anno  1649,  James  Sanderson  became 
debtor  to  Robert  Brown  for  some  wines  sent  to  him  from  Bourdeaux,  to  the  sum  of 
3000  pounds,  whereupon  he  did  also  charge  and  denounce  Sanderson  anno  1649; 
and  in  the  same  year  Sanderson  obtained  decreet  against  Sir  Robert  Stuart  for  2000 
pounds  Sterling.  In  anno  1655,  Sanderson  grants  assignation  to  Robert  Brown  to  700 
pounds  Sterling,  as  a  part  of  the  2000  pounds  Sterling,  and  thereafter  Sanderson  having 
obtained  three  bonds  from  Sir  Robert  Stuart  in  anno  1662,  containing  800  pounds 
Sterling,  Sanderson  grants  a  new  assignation  to  Robert  Brown  of  the  third  part  of  the 
said  sum  of  800  pounds  Sterling,  which  assignation  relates  the  former  assignation  to 
700  Sterling  as  a  part  of  the  2000  pounds  Sterling,  and  both  assignations  are  granted  in 
satisfaction  to  Robert  Brown  of  the  said  sum  of  3000  pounds.  In  anno  1666,  Sir 
George  Maxwell  of  Pollock  interposeth  for  Sir  Robert  Stuart,  and  gives  his  bond  to 
Robert  Brown  for  100  pounds  Sterling,  on  condition  that  the  bond  and  assignation 
granted  by  Sanderson  to  Brown  should  be  delivered  up,  which  accordingly  [1030]  ̂ ^ 
done  :  And  Sir  George  Maxwell  being  pursued  upon  his  bond  by  the  executors  of 
Brown,  compearance  was  made  for  Peter  Pallat,  merchant  in  Bourdeaux,  as  donatar 
to  the  escheat  of  Robert  Brown ;  compearance  was  made  also  for  William  Veitch, 
merchant  in  Edinburgh,  as  having  assignation  to  600  pounds  of  the  sums  due  by 

James  Sanderson  to  James  Nairn  satisfied  by  David  Rodger,  Sanderson's  cautioner, 
and  having  assignation  to  the  homing  at  the  instance  of  Rodger  against  Sanderson, 

and  to  the  gift  of  his  escheat,  and  also  as  having  obtained  a  new  gift  of  Sanderson's 
escheat  in  anno  1672,  upon  which  last  gift  Veitch  first  insisted,  and  after  full  debate 
it  was  found,  upon  the  day  of  1673,  that  Robert  Brown  being  a  lawful  creditor 
to  Sanderson,  rebel,  and  having  obtained  assignation  from  him  for  payment  of  his 
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debt  before  Veitch's  gift  and  declarator  in  anno  1672,  and  having  thereupon  obtained 
payment  in  so  far  as  Sir  Robert  Stuart's  bond,  to  which  Brown  was  assigned,  was 
dehvered  up  to  Sir  George  Maxwell,  and  thereby  that  debt  extinct,  and  Sir  George  gave 
a  new  bond  to  Brown,  which  was  found  equivalent  to  payment,  that  therefore  the 

donatar  of  Sanderson's  escheat  could  never  make  Brown  or  any  representing  him 
repeat  that  sum ;   whereupon  Veitch  insists  upon  this  new  ground,  viz.  that  albeit 
payment  obtained  by  Brown  would  secure  him  against  Veitch  as  donatar,  yet  by  the 
last  clause  of  the  act  of  Parliament  1621,  it  is  expressly  statute,  that  no  bankrupt 
can  by  any  voluntary  deed  prefer  any  creditor,  although  he  had  done  diligence,  to 
another  creditor  that  hath  done  a  prior  diligence  in  prejudice  of  that  prior  diligence. 
/to  est,  David  Rodger  author  to  Veitch  had  done  diligence  by  horning  in  anno  1648 
against  Sanderson,  and  had  obtained  gift  of  his  escheat  in  anno  1652,  whereas  James 
Brown,  though  he  had  used  homing  in  anno  1649  against  Sanderson,  yet  he  proceeded 
in  no  further  diligence  by  poinding,  arrestment,  or  gift  of  escheat,  but  took  a  voluntary 

assignation  from  Sanderson  to  Sir  Robert  Stuart's  bonds,  and  therefore  Sanderson 
bdng  bankrupt  and  insolvent,  he  could  not  prefer  Brown's  posterior  horning  to  Rodger's 
piior  homing  by  a  voluntary  assignation,  but  the  said  assignation  is  null,  and  by  the 

express  words  of  the  act  of  Parliament,  "  the  posterior  creditor  preferred  by  the 
voluntary  deed  of  the  bankrupt,  is  declared  liable  to  repeat,"  and  therefore  though 
Brown  had  gotten  real  payment,  he  was  obliged  to  repeat,  much  more  when  Sir  George 

Maxwell's  bond  is  granted  for  the  same  sum,  and  is  yet  resting.     It  was  answered 
for  Pallat,  1st,  That  he  opponed  the  former  interlocutor,  whereby  Brown  was  preferred 
to  Veitch  the  donatar,  as  having  gotten  payment  by  the  rebels  assi^ation.     2dly, 

By  the  act  of  Parliament  1621,  "  Bankrupts  cannot  prefer  posterior  dihgences  to  prior 
affecting  the  rebel's  estate."     Ita  est.  That  homing  can  afEect  no  estate,  and  assigna- 

tion was  granted  to  Brown  before  the  gift  of  escheat  to  Rodger  in  anno  1652,  and  so 
was  before  that  diligence  by  the  gift,  which  only  could  afiect  the  sum  in  question. 
3dly,  Gifts  of  escheat  are  not  only  excluded  by  payment  made  to  lawful  creditors,  but 
Ukeways  by  assignations  granted  by  the  rebel  for  a  debt  due  by  him  before  rebellion  ; 

if  the  assignation  was  granted  before  declarator  ;  but  Brown's  assignation  was  granted 
before  either  gift  or  declarator :   And  there  is  this  singularity  in  Brown's  case, 
[1031]  that  his  debt  being  for  wines  sent  to  Sanderson  from  France,  if  payment  of  such 
wines  were  not  secure,  but  liable  to  repetition,  it  would  mar  commerce  ;  yea  if  a  lawful 
creditor  should  get  payment  in  specie,  or  money  from  his  debtor,  though  a  rebel,  it 
would  be  of  dangerous  consequence,  if  any  other  who  have  used  horning  should  take 

a  gift  o!  the  rebel's  escheat,  and  thereupon  recover.     It  was  replied  for  Veitch,  That 
he  OTight  to  be  preferred,  as  having  right  from  the  creditor  who  did  first  diligence, 
and  that  he  is  not  now  insisting  as  donatar  only,  for  then  he  might  be  excluded  by 

payment  of  the  rebel's  creditor  ;  but  now  he  insists  as  a  creditor,  having  done  diligence 
by  the  homing  and  gift,  which  affects  the  sum  in  question,  and  makes  Brown  the  other 
creditor  liable  to  repetition  of  what  he  recovered  by  the  rebels  preference  by  his 
voluntary  assignation  ;  for  albeit  Brown  having  used  a  posterior  horning,  if  he  had 
first  compleated  his  diligence  by  poinding,  arrestment,  or  gift,  he  would  have  excluded 
the  prior  diligence,  but  not  having  proceeded  upon  a  diligence,  but  upon  a  voluntary 
aoignation,  the  same  is  null,  and  he  is  liable  to  repetition  by  the  express  words  of  the 
statute,  neither  is  there  any  exception  relating  to  strangers  or  to  commerce  ;  neither 
did  the  first  creditor  Rodger  fail  in  diligence,  because  his  horning  being  in  1648,  shortly 
thereafter  the  judicatures  ceased  by  the  incoming  of  the  English,  who  set  up  new 

judicatures  in  anno  1652,  and  that  same  year  Rodger  took  a  gift  of  Sanderson's  escheat, 
and  declared  the  same  shortly  thereafter. 

The  Lords  found,  that  Veitch  as  having  right  from  Rodger,  who  used  horning  in 
anno  1648  against  Sanderson  the  common  debtor,  and  took  gift  of  his  escheat  in  anno 
1652,  and  declared  the  same  could  not  be  prejudged  by  the  rebels  voluntary  assigna- 

tion, but  that  the  same  was  null ;  and  though  payment  had  been  obtained  on  that 
assignation,  it  was  liable  to  repetition,  in  respect  there  was  sufficient  evidence  and 
probation  adduced  that  Sanderson  was  bankrupt  and  insolvent.  In  this  there  was 
nothing  to  hinder  commerce  by  buying  from  bankrupts  or  rebels  goods  for  present 
money  delivered  to  them,  or  by  any  permutation  without  fraud,  in  which  case  the 
bankrupt  did  not  become  debtor,  nor  the  seller  creditor  ;  but  if  he  sold  upon  trust, 
and  became  creditor ;  a  merchant,  whether  a  foreigner  or  country-man,  behoved 
to  ran  the  hazard  ol  his  debtor's  condition  and  estate,  who  could  not  prefer  him, 
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becoming  once  creditor,  to  the  more  timeous  diligence  of  other  creditors,  the  debtor 
being  bankrupt,  and  not  able  to  pay  them  all. 

Id,  Die.  V.  1,  p.  77.    Stair,  v.  2,  p.  366. 

No.  129.    [1037]  Albxandbe  Tweeddb  v.  John  Din,  and  Others.    June  7, 1715. 

Denunciation  with  insolvency  not  sufficient  foundation  to  reduce  posterior  pay- 
ments made  by  the  common  debtor,  unless  at  the  same  time  he  had  been  com- 
monly reputed  bankrupt,  or  the  receiver  were  particeps  fraadia. 

Alexander  Tweedie  having  sold  a  stock  of  sheep  to  John  Din,  for  which  he  got 
his  bond  ;  he  registrate  him  at  the  horn,  and  a  few  months  thereafter,  endeavouring 
to  poind,  he  found  the  sheep  disposed  upon  to  some  neighbours  ;  and  having  arrested 
in  their  hands,  and  pursuing  a  furthcoming,  they  deponed,  they  had  got  the  goods, 
but  that  they  had  bought  them,  for  pajonent  of  debts  due  to  them  by  the  common 
debtor,  or  wherein  they  were  cautioners  for  him  :  But  for  these  their  debts,  no  dili- 

gence save  registrations  of  their  bonds  was  used,  and  the  common  debtor  still  con- 
tinued to  trade  in  buying  and  selling  sheep,  &c. 

Tweedie  now  insisting  upon  the  latter  clause  of  the  act  of  Parliament  1621,  and 
alleging.  That  he  was  in  the  precise  words  thereof ;  because  he  had  used  diligence 

to  afiect  his  debtor's  goods,  by  a  registrate  horning  against  a  bankrupt  and  dyvour  ; 
and  that  the  other  creditors  had  obtained  payment  (by  the  partial  favour  of  the 
debtor)  though  posterior  to  him  in  diligence ;  and  therefore  he  had  good  action  to 
recover  what  was  thus  voluntarily  paid. 

And  the  co-creditors  defenders,  having  alleged,  Imo,  That  there  was  a  difierence 
betwixt  bankrupt  and  insolvent,  and  that  the  law  was  only  to  be  understood  of 
the  first ;  and  here  the  common  debtor  was  not  bankrupt.  2do,  Betwixt  creditors 
partakers  of  the  fraud,  and  those  who  are  not.  3tio,  Betwixt  those  who  had  got 
payment,  and  such  who  only  were  competing  for  preference,  on  a  subject  yet  out- standing. 

Answered  for  the  pursuer,  Imo,  That  there  is  a  difference  betwixt  bankrupt  by 
the  act  1696,  so  to  operate  the  effect  of  that  law,  and  bankrupt  by  the  act  1621,  to 
afford  the  benefit  of  that  act :  That  less  is  requisite  to  make  one  bankrupt  by  the 
latter  than  the  former  ;  because  the  effect  of  the  act  1621,  is  nothing  so  general  as 
of  the  act  1696.  So  that  with  respect  to  the  benefit  of  the  act  1621,  it  was  sufficient 
that  a  horning  was  registrate  against  the  common  debtor.  And  this  was  so  found 
11th  December  1691,  the  Creditors  of  Langtoun  competing,  voce  Compb-[1038]-titiok, 
observed  by  the  Lord  Stair,  Inst.  tit.  Reparation,  §  15.  For  there,  though  single 
insolvency  was  not  sustained,  yet  joined  with  legal  diligences,  beginning  to  be  raised 
and  execute,  was  found  sufficient.  As  to  the  second  point,  answered.  That  it  makes 
no  difference  as  to  this  clause  of  the  act,  whether  the  receiver  was  particeps  fraudis 
or  not ;  for  the  former  clause  of  the  act  does  indeed  make  that  distinction  and  repeats 
it  twice  :  But  the  latter  clause  hath  no  such  quality  burdening  the  prejudged  crcSlitor 
with  proving  the  participation ;  but  all  that  therein  is  required,  is  a  prior  diUgence, 
and  a  partial  preference  ;  so  that  the  clause  being  here  omitted,  it  is  de  iniustria  done ; 
and  therefore  the  addition  of  it,  is  against  the  mind  of  the  law.  As  to  the  third, 
answered.  That  there  is  no  such  distinction  to  be  made,  as  is  plain  from  the  law,  for 
the  preference  and  repetition  are  joined  in  one  clause,  without  any  difference  made ; 
and  therefore  as  the  co-creditor  would  be  preferred,  so  also  has  he  action  for  repetition ; 
as  was  found  12th  February  1675,  Veitch  contra  Ker,  inira  h.  t. 

RepUed  for  the  defenders.  That  the  import  of  the  act  1621,  is  very  plain,  especiaDy 
if  traced  up  to  the  common  law,  from  whence  (as  appears  by  the  express  words  of 
the  act)  it  is  derived,  where  there  is  a  manifest  distmction  made  betwixt  lucrative 
deeds  in  prejudice  of  creditors,  and  onerous  :  In  the  first,  n(m  est  queer endum  an  sdente 
eo  cui  donatum,  gestum  sity  sed  hoc  tantum  an  fraudentur  creditores.  L.  6,  §  1 1 ,  JD.  quat  in 
fraud,  cred.  But  where  the  right  is  onerous,  such  as  where  a  true  creditor  receives 
his  payment,  non  sufficit  si  simjdiciter  sdat  iUum  creditores  habere,  sed  si  particefs 
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fraudis  sit,  L.  10,  §  2,  D.  eod.  And  consequentially  our  act  of  Parliament  is  divided 
in  two  branches,  tlie  one  with  respect  to  lucrative  conveyances,  such  as  the  law  pre- 

sumes all  those  in  favours  of  conjunct  and  confident  persons  ;  and  such  again  as  are 
onerous ;  and  there  the  act  denotes  the  person,  whose  deeds  are  to  be  reduced  by  the 
name  of  dyvour  or  interposed  persons  partakers  of  the  fraud;  which  necessarily 
impties,  that  there  ought  such  circumstances  of  bankruptcy  to  appear,  as  might 
interpell  the  party  who  is  onerously  contracting,  from  dealing  with  the  dyvour.  As 

to  the  decision  in  the  case  of  Langtoun's  Creditors,  Imo,  The  rights  there  reduced 
were  rights  in  security  granted  after  diligence.  2do,  There  was  such  a  crowd  of 
diHgence  against  the  common  debtor,  that  it  amounted  to  a  notoriety  of  his  bad 
circumstances.  3tio,  These  diligences  were  so  far  prosecute,  that  ex  continently  the 
common  debtor  retired  to  the  abbey :  All  which  make  that  case  widely  differ  from 
the  present.  And  the  decision,  Veitch  contra  Ker  proceeds  exactly  upon  the  same 
principle.  All  which  is  distinctly  cleared  by  a  late  decision.  Lady  Riccarton  conira 

Thomas  Gibson,  No.  128,  p.  1035 ;  the  words  of  the  interlocutor  are,  "  The  Lords 
found,  That  in  case  of  a  master's  obtaining  a  disposition  from  his  tenant,  though  in 
a  competition  another  creditor  doing  diligence  might  be  preferred,  yet  the  master 
having  obtained  payment  bona  fide  by  virtue  of  the  disposition,  is  not  liable  to  repeat 
what  he  received."  As  to  the  act  1696,  it  is  obvious  from  the  tract  of  our  decisions, 
that  before  that  act,  the  difference  betwixt  a  debtor  insolvent  (but  still  keeping  his 
trade  and  credit)  and  a  bankrupt  debtor,  was  well  established  ;  and  that  act  D.039]  did 
not  so  much  introduce  the  qualifications  making  notour  bankrupt,  as  the  privilege 
of  reducing  deeds  done  60  days  before  the  period  of  bankrupt.  Lastly,  if  it  were 
otherways,  there  would  be  a  door  opened  to  unspeakable  confusion,  and  a  stop  put 
to  all  commerce,  since  thus  no  man  could  be  sure  of  what  he  may  call  justly  his  own. 

The  Lords  found  insolvency  of  the  common  debtor,  with  homing  and  denunciation 
against  him,  not  relevant  fer  se,  to  give  the  pursuer  the  benefit  of  the  last  clause  of 
the  act  of  Parliament  1621,  anent  bankrupts,  without  participation  of  the  fraud, 
by  the  creditors  receiving  payment  by  goods  from  the  common  debtor. 

Act.  BoswELL. — Alt.  Graham. — Clerk,  Sir  James  Justice. 

Fd.  Die.  V.  1,  p.  77.     Bruce,  No.  92,  p.  109. 

No.  130.    [1041]  George  Gordon,  Writer  in  Edinburgh  v.  John  Bogle,  Writer  to  the 
Signet.    February  19, 1724. 

A  debtor  apprehended  by  caption,  delivered  to  his  creditor  goods  out  of  his  shop,  in 
payment.  The  creditor  found  not  liable  to  repeat  to  other  creditors,  on  either 
of  the  bankrupt  statutes. 

James  Tweedie,  merchant  in  Edinburgh,  being  debtor  to  William  Brook  and 
Company,  merchants  in  London,  and  likewise  to  Samuel  Dawson  and  Jeremiah 
Lupton,  diligence  by  homing  and  caption  was  used  against  him  by  Mr.  Gordon, 
[1042]  factor  for  Brook  and  Company,  and  also  by  Mr.  Bogle,  trustee  for  Dawson  and 
Lapton :  Mr.  Bogle,  in  prosecution  of  his  diligence,  being  determined  to  poind  the 

debtor's  goods,  was  prevented  by  his  delivering  him  such  quantities  as  was  thought 
would  answer  the  sums  charged  for,  which  he  gave  to  John  Robertson,  merchant  in 
Edinburgh,  to  be  kept  for  the  use  of  his  constituents  till  they  should  be  disposed  of  : 

Mr.  Gordon  coming  in  a  few  days  thereafter  to  Tweedie's  shop  in  order  to  poind, 
found  nothing  therein  for  his  purpose,  but,  understanding  what  had  been  done,  he 

arrested  in  Mr.  Bogle's  hands,  upon  which  Mr.  Bogle  caused  poind  the  goods  in  the possession  of  the  said  John  Kobertson. 

In  an  action  of  furthcoming  at  Mr.  Gordon's  instance,  he  insisted.  That  Mr.  Bogle 
should  be  liable  to  him  in  payment  of  the  sums  due  to  Brook  and  Company,  or  the 
value  of  the  goods  abstracted,  upon  the  acts  of  Parliament  1621  and  1696,  since  his 
poinding  and  payment  was  disappointed  by  a  voluntary  deed  of  the  common  debtor  ; 
for  though  Mr.  Bogle  might  have  had  a  legal  way  of  affecting  the  goods,  yet  he  having 
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neglected  that,  and  contented  himself  with  a  voluntary  conveyance,  the  law  must  take 

place,  and  the  pursuer's  legal  diligence  be  preferred. 
It  was  answered  for  Bogle,  That  the  payment  made  by  the  debtor  was  not  voluntaiy, 

since  it  was  to  secure  himself  from  a  caption  and  the  bad  consequences  of  a  formal 
poinding  ;  nor  was  it  fraudulent  because  made  to  a  creditor  equally  preferable  by  bis 
diligence  at  the  time  of  the  delivery  of  the  goods ;  and  therefore  in  no  sense  could  it  fall 
under  either  of  the  statutes. 

The  Lords  found  that  Tweedie,  the  common  debtor,  being  apprehended  by  a 

caption  at  Mr.  Bogle's  instance,  might  lawfully  pay  Mr.  Bogle,  by  delivering  him  goods 
to  the  value  of  his  debt ;  and  that  Mr.  Bogle  was  not  liable  to  repete,  on  the  acts  of 
Parliament  1621  or  1696. 

[This  interlocutor  was  reclaimed  against,  chiefly  upon  this  ground,  That  it  did  not 

appear  that  ever  Mr.  Bogle's  caption  was  put  in  execution  : — The  Lords  appointed 
the  petition  to  be  answered  ;  but  parties  agreed.] 

Reporter,  Lobd  Dun. — Act,  Jo.  Horn. — Alt.  Dun.  Forbes. — Clerk,  Mackenzie. 

Fd.  Die,  V.  3,  p.  52.    Edgar,  p.  36. 

No.  131.        George  Forbes  v.  William  Brebner.    January  26, 1751. 

Payments  in  monev  by  a  debtor  to  some  of  his  creditors,  found  not  reducible  upon 
the  act  1621. 

George  Forbes,  merchant  in  Aberdeen,  used  diligence  by  horning  against  George 
Elmsly,  merchant  there,  his  debtor,  who,  after  being  denounced,  made  payment  to 
William  Brebner,  merchant  there,  and  others,  his  creditors,  of  certain  sums  he  owed 
them :  And  thereupon  George  Forbes  incarcerate  him ;  and  having  arrested  in  the 
hands  of  these  creditors,  as  debtors  to  Elmsly ;  and  they  having  deponed  they  were 
not  his  debtors,  but,  on  the  contrary,  had  received  [1043]  payment  of  what  Elmsly 
owed  them  ;  he  insisted  for  furthcoming  of  the  sums  paid,  alleging  the  payment  was 
reducible,  as  being  partially  made,  in  defraud  of  him  a  creditor  who  had  used  diUgence. 

The  Lord  Ordinary,  15th  instant,  assoilzied  the  defenders. 
Pleaded  in  a  reclaiming  bill ;  by  the  act  1621,  if  a  dyvour  shall  make  any  voluntary 

payment,  in  defraud  of  the  more  timely  diligence  of  another  creditor,  the  creditor 
having  used  the  first  lawful  diligence,  shall  have  good  action  to  recover  what  was 
voluntarily  paid  in  defraud  of  his  diligence  :  The  Lords  have  sustained  repetition  of 

goods  delivered  by  a  bankrupt,  in  defraud  of  his  creditor's  diligence,  27th  January 
1715,  Forbes  of  Ballogie  v,  the  Creditors  of  Forbes,  intra  h,  t. ;  19th  July  1728, 
Taylor  v.  Smith,  infra  h.  t  A  bankrupt  can  sell  his  estate ;  and  if  he  can  pay 
away  the  money  among  his  favourite  creditors,  it  will  render  of  little  use  the  statutes 
for  preventing  partial  preferences. 

The  Lords  refused  the  bill. 
Pet.  H.  Home. 

Fd,  Die,  V.  3,  p.  52.    D,  Falconer,  v.  2,  No.  186,  p.  225. 

No.  136.      [1046]  Alexander  Miln   of  Carridden  v.   Sir   William  Nicolson^s Creditors.    November  19, 1697. 

Actual  insolvency  allowed  to  be  proven,  though  the  debtor  was  not  at  the  time  of 
alienation  publicly  known  to  be  bankrupt. 

Alexander  Miln  of  Carridden  pursues  a  reduction  against  some  of  Sir  WilUam 
Nicolson's  creditors  on  the  act  of  Parliament  1621 ;  that  either  their  debts  were  con- 
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tracted,  or  else  they  had  taken  bonds  of  corroboration  in  security  of  their  prior  debts, 
after  he  had  charged  the  common  debtor  with  horning  in  1685. — Answered,  He  was 
not  in  the  terms  of  the  act  of  Parliament,  unless,  Imo,  He  say,  that  Sir  William  was 
dyvour  or  bankrupt.  2do,  That  his  diligence  was  compleated  by  denunciation  before 
granting  their  rights. — Replied,  He  needs  not  allege  notour  bankrupt.  It  is  sufficient 
S  he  prove  Sir  William  was  then  cbcBraius  and  insolvent.  And  for  the  second,  the  act 
makes  the  using  of  a  homing  sufficient  diligence  ;  so  where  one  has  charged,  it  cannot, 
in  propriety  of  speech,  [1047]  be  denied,  but  he  has  used  horning. — Duplied,  If  he  had 
immediately  prosecute  the  charge,  there  might  be  some  pretence  to  found  this  reduc- 

tion ;  but  he  was  so  far  in  mora  that  the  denunciation  and  registration  was  ten  or  eleven 
months  posterior  to  the  charge,  and  their  rights  intervened, — Triplied,  Any  time 
within  the  year  was  sufficient,  no  law  requiring  a  denunciation  sooner  ;  and,  by  many 
decisions,  rights  after  a  charge  of  homing  (though  prior  to  the  denunciation)  have 
been  reduced  as  in  defraud,  12th  Febmary  1675,  Vietch  covUra  the  Executors  of  Ker 
and  Pallat,  No.  127,  p.  1029 ;  18th  July  1677,  Murray  of  KeUlor  v.  Drammond, 
No.  139,  p.  1048 ;  January  1681,  Bathgate  contra  Bowdoun,  No.  140,  p.  1049 ;  and  in 

the  case  of  Cockburn's  creditors  {infra,  h,  t.) — The  Lords  considered,  That  a  charge 
of  homing  was  a  foundation  either  for  afiecting  the  personal  or  heritable  estate  of  the 
debtor ;  and  that  a  charge  of  horning  satisfied  the  terms  of  the  act  of  Parliament ; 

therefore  they  sustained  Carridden's  reduction,  he  proving  Sir  William's  insolvency 
at  that  time,  though  his  condition  was  not  then  so  propaled  as  to  make  him  holden 
and  repute  a  notour  bankrupt,  the  standard  being  but  lately  fixed  by  the  act  of  Parlia- 

ment containing  a  notour  bankrupt's  marks  and  definition. 

Fd.  Die,  V.  1,  p.  77.     Fauntainhally  v.  1,  p.  796. 

No.  145.      [1053]  Laurence  Gellaty  v,  Stewart.    February  3,  1688. 

A  person  arrested  the  goods  of  a  bankrupt,  who  voluntarily  gave  an  order  to  receive 
them,  80  that  there  was  no  decree  of  furthcoming.  A  reduction  at  the  instance 
of  a  creditor  who  had  previously  charged  with  horning  and  denounced,  is  dis- 

missed :  A  circumstantial  case. 

One  Stewart  having  arrested  some  goods  belonging  to  Bennet  his  debtor,  a  bank- 
nipt,  after  the  said  bankrupt  had  been  charged,  and  denounced  by  Laurence  Gellaty, 
and  having  raised  a  sunmions  of  furthcoming,  he  received  the  goods  by  virtue  of  a 
warrant,  by  way  of  disposition  from  the  common  debtor  ;  Gellaty  raised  reduction 
of  the  said  disposition  on  the  act  1621,  as  being  a  gratification  in  prejudice  of  his 
more  timely  diligence. 

Answered :  The  arrester  being  stopped  in  his  furthcoming,  which  was  a  habile 

diligence,  by  the  debtor's  voluntary  delivery,  that  must  be  considered  equivalent 
to  a  decreet  of  furthcoming,  otherwise  no  man  could  safely  stop  his  diligence  upon 
receiving  payment,  or  delivery  of  goods. 

Replied :  By  the  act  of  Parliament,  the  defenders  who  used  posterior  diligence 
must  refund  the  payment  by  partial  favour,  to  the  pursuer  who  used  the  first  diligence. 

DupUed  :  That  part  of  the  act  is  to  be  understood  of  posterior  inhabile  diligence, 
whereas  the  defender  used  the  most  proper  diligence  by  arrestment ;  and  had  he 
proceeded  to  obtain  a  decreet  of  furthcoming,  he  would  have  been  preferred  to  the 
pursuer  upon  the  head  of  diligence  ;  and  the  voluntary  delivery,  which  prevented 
the  decreet,  is  equivalent  thereto. 

The  Lords,  in  this  circumstantiate  case,  assoilzied  from  the  reduction,  and  pre- 
ferred the  arrester.  But  if  the  charger  had  proceeded  to  poind  the  goods,  which 

would  have  been  also  habile  diligence,  and  was  stopped  by  the  disposition  and  delivery 
Booner  than  the  other's  decreet  of  furthcoming  could  have  been  recovered,  the  Lords 
would  have  considered  it.  This  decision  seems  irregular,  horning  being  as  proper 
and  habile  a  diligence  as  arrestment.  Harcarse  (Alienation),  No.  153,  p.  33. 
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No,  162.  [1078]  YouNO  v.  Kirk.    November  1688. 

One  having  charged  his  debtor  without  denouncing  for  four  months  after,  and 
taken  a  disposition  after  the  charge  ;  before  which  disposition,  but  after  the  chaigB^j 
another  creditor  having  charged  and  denounced,  and  quarrelled  the  disposition ; 

The  Lords  reduced  the  disposition  as  a  voluntary  gratification,  the  first  charger 
having  been  negligent  in  delaying  so  long  to  denounce. 

Fd.  Die,  V.  1,  p.  80.    Harcarse  (Alienation),  No.  156,  p.  35. 

No.  164.    [1079]  Mr.  David  Deummond,  Treasurer  to  the  Royal  Bank  v,  Alexandke 
Kennedy  of  Glenour,  and  John  Reid,  Taylor  in  the  Canongate.    July  9,  1709. 

A  person  insolvent,  after  he  was  charged  with  homing,  granted  a  voluntary  assignation 
in  security  of  a  debt  contracted  before  the  charge.  Reduction  upon  the  act  1621, 
at  the  instance  of  the  user  of  the  horning,  dismissed,  because  he  had  been  in  mora ; 
not  having  denounced  for  five  months  after  the  charge. 

In  an  action,  at  the  instance  of  the  treasurer  of  the  bank,  upon  the  act  of  Farlift- 
ment  1621,  for  reducing  a  voluntary  assignation,  granted  by  Alexander  Paxton, 
stabler,  when  insolvent,  in  favours  of  Glenour  and  Reid,  within  ten  days  after  he 
was  charged  with  horning  by  the  pursuer,  for  security  of  a  debt  contracted  before 
the  charge  : 

Alleged  for  the  defenders  : — The  pursuer  having  charged  the  common  debtor 
with  horning  on  the  2d  February,  ten  days  before  the  assignation  to  the  defender, 
and  intimated  the  23d,  and  used  no  further  diligence  for  a  matter  of  five  or  six  months 
after  the  charge  ;  he  was  in  mora,  and  his  inchoate  diligence,  by  a  simple  charge,  so 
neglected  to  be  consummated  by  denunciation,  or  poinding,  &c.,  to  [1080]  &f^ect  the 

common  debtor's  lands  and  goods,  can  be  no  ground  to  reduce  the  right  made  to  the defenders. 

•  Answered  for  the  pursuer  : — The  act  of  Parliament  1621  requires  only  to  found 
reduction  thereon,  that  a  bankrupt  make  a  voluntary  right  in  defraud  of  the  lawful 
and  more  timely  diligence  of  another  creditor  having  served  inhibition,  or  used  hom- 

ing, &c.  And  the  pursuer  hath  used  horning  by  giving  a  charge,  which  is  using  thereof 
in  a  proper  sense  ;  denunciation  being  only  the  effect  of  disobedience  to  the  charge. 
Law  requires  not  consummated  and  complete  diligence  actually  affecting  the  subject, 
which  per  se,  would  be  a  title  to  reduce  after  voluntary  deeds,  without  the  benefit 
of  the  statute  1621  ;  but  such  as  may  thereafter  affect,  and  be  completed,  Bathgate 
contra  Bowdoun,  No.  140,  p.  1049  ;  and  December  11,  1691,  The  Creditors  of  Lang- 
toun,  voce  Competition,  where  the  execution  of  a  charge  of  homing  against  a  debtor 
was  found  relevant  in  the  terms  of  the  act  1621  to  reduce  posterior  voluntary  rights. 

Replied  for  the  defender : — By  inchoate  diligence  in  the  statute  1621,  is  meant 
where  the  creditor  is  in  cursu  dUigentioBy  and  goes  on  without  delay  to  complete  it 
in  due  time,  Stair,  Instit.  lib.  1,  tit.  9,  page  83  (85),  lib.  4,  tit.  35,  §  17,  Hamilton 

contra  M'CuUoch,  Spottiswood,  p.  43  (voce  Bona  et  Mala  Fides).  And  can  the 
pursuer  be  understood  to  have  been  in  cursu  diligerUicB,  who  forbore  to  denounce 
for  six  months  after  the  charge  ?  Again,  by  horning  we  understand  denunciation, 

or  such  a  diligence  as  can  affect  the  dyvour's  lands  or  goods,  11th  November  1675, 
Veitch  contra  Pallet,  No,  127,  p.  1029  ;  18th  July  1677,  Murray  contra  Drummond, 
No.  139,  p.  1048  ;  which  a  simple  charge  can  never  do. 

Duplied  for  the  pursuer  :  Seeing  the  statute  prescribes  no  definite  time  for  com- 
pleting diligence,  in  order  to  found  reduction  thereon  ;  it  sufficeth  to  prosecute  the 

same  within  the  year,  which  law  and  custom  allows  for  denouncing  upon  a  charge 
of  horning.  2do,  The  defender  cannot  obtrude  mora  to  the  pursuer,  seeing  the  assig- 

nation made  to  him  within  ten  days  of  the  charge,  would  have  been  unquestionably 
reducible,  had  denunciation  followed  a  few  days  after  the  assignation,  as  in  Major 

Bateman  and  Provost  Drummond's  case,  p.  1076,  and  p.  1067  :   And  the  pursuer's 
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delaying  to  denounce  could  not  validate  the  null  assignation  ;  for  that,  quad  ab  initio 
vitiosum  est,  trcuAu  temporis  convalescere  non  potest.  Besides,  it  is  the  interest  of  a 
trading  place,  that  creditors  be  not  forced  immediately  to  the  utmost  step  of  rigorous 
diligence ;  but  left  to  use  their  discretion  in  allowing  some  reasonable  time  to  the 
person  charged,  to  recover  and  extricate  himself  before  the  fatal  completing  of  diligence 
against  him.  The  practiques  cited  by  the  defender,  are  not  to  the  purpose  ;  for  in 
that  betwixt  Veitch  and  Pallet,  denunciation  had  been  used  before  the  date  of  the 
voluntary  right :  And  a  simple  charge  would  not  have  been  good  in  competition 
with  a  voluntary  right,  granted  a  year  after  the  charge,  upon  which  no  subsequent 
denunciation  could  have  followed  effectually.  When  it  is  said  in  Murray  and  Drum^ 

mond's  case,  that  homing  has  a  general  effect  both  as  to  lands  and  moveables  ;  that 
is  not  so  to  be  understood,  as  if  denunciation  anterior  to  the  voluntary  right  were 
necessary  ;  but  only  that  a  charge  of  horning  [1081]  niay  lawfully  affect  these  when 
completed  by  denunciation.  What  is  cited  out  of  Spottiswood,  is  as  little  to  the 
purpose ;  for  there  the  acquirer  of  the  voluntary  right  had  not  taken  the  same  in 

security  or  payment  of  bygone  debt,  but  for  a  price  paid  long  after  the  reducer's 
apprising. 

The  Lords  repelled  the  reason  of  reduction  upon  the  act  of  Parliament  1621 ;  in 
respect  that,  albeit  the  pursuer  had  used  horning  by  a  charge  before  the  assignation, 
yet  he  had  not  connected  and  completed  his  diligence  by  denunciation  for  five  months 
thereafter,  No.  149,  p.  1057.  Fd.  Die,  v.  1,  p.  80,     Forbes,  p.  334. 

No.  173.    [1092]  Creditors  of  Agnes  Hamilton,  Relict  of  Campbell  of  Rachan  v. 
The  Representatives  of  James  Henry.    February  9, 1743. 

Found,  that  a  minute  of  sale,  executed  by  a  person,  who  had,  six  months  before,  been 
in  jail,  but  then  liberated,  and  the  debt  paid  and  discharged,  did  not  fall  under 
the  act  1696. 

The  said  James  Henry  entered  into  a  minute  of  sale  with  the  said  Agnes  Hamilton 
and  two  others,  whereby  they  disponed  to  him  a  house  in  Edinburgh  ;  and  one  of  the 
articles  was.  That  Henry  should  be  allowed  to  retain  as  much  of  the  price  as  should  pay 

him  two  debts  due  by  one  of  the  disponers.  Agnes  Hamilton's  creditors  brought  a 
reduction  of  the  minute,  upon  the  act  1696,  alleging,  That  she  was  bankrupt  at  the 
date  thereof ;  and,  for  verifying  their  allegeance,  condescended  on  this  fact,  scil.  that 
she  had  been  incarcerate  about  six  months  before  the  minute  of  sale,  in  the  tolbooth 
of  Edinburgh,  in  virtue  of  a  caption,  at  the  instance  of  John  Miln. 

Answered  :  That  the  debt  due  by  Agnes  to  John  Miln  was  paid  and  discharged, 
and  she  liberated  six  months  before  the  deed  under  challenge  was  granted  :  This 
being  the  case,  she  cannot  be  reputed  a  notour  bankrupt,  unless  she  shall  be  held  to  be 
Boch  upon  one  of  the  three  joint  grounds,  which  the  law  requires,  [1093]  without  the 
concurrence  of  either  of  the  other  two.  The  statute  supposes.  That,  at  the  time  of 
granting  the  deed,  the  grantor  is  a  dyvour,  or  bankrupt,  m  terms  of  the  description 
dieran  laid  down.  This  must  be  admitted  with  respect  to  one  of  the  requisites  in  the 
act,  viz.  insolvency  ;  that  must  come  down  to  the  date  of  the  deed  under  challenge, 
as  it  would  be  absurd  to  suppose,  that  a  reduction  could  proceed  on  this  statute,  of  a 
deed  granted  by  a  person  solvent ;  or  that  an  anterior  insolvency,  which  may  have 
happened  twenty  or  thirty  years  before,  should  have  any  influence  to  set  aside  a  deed 
granted  by  a  man  who  is  at  the  time  in  good  circumstances. 

In  the  second  place.  There  was  no  partial  preference  granted  by  Agnes  to  her 
anterior  creditors,  which  can  fall  under  the  law,  the  debts  for  which  retention  of  the 
price  is  allowed  being  due  not  by  her,  but  by  one  of  the  other  disponers. 

Replied  for  Agnes  Hamilton's  Creditors :  That  the  payment  of  the  debt  in  the 
caption  cannot  influence  the  case,  if  the  bankrupt  was  once  imprisoned  thereon,  or 
elided  the  diligence  by  any  other  of  the  qualifications  in  the  statute  ;  for  sure  the 
payment  of  the  debt  cannot  hinder  the  fact  to  be  true,  that  she  was  imprisoned  thereon, 
or  fell  under  any  other  of  the  quahfications  respecting  the  diligence.  And  it  is  a 
Jniatake  to  suppose.  That  the  remedy  introduced  by  the  statute  was  only  intended 

MOB.  I.  6 



162  BANKRUPT  M0R.U1 

for  the  behoof  of  the  party  at  whose  suit  the  diligence  proceeds ;  as  every  credit 
whatever  may  take  the  benefit  thereof,  in  order  to  reduce  the  deeds  granted  thei 

after ;  and  if  the  defender's  ̂ loss  on  the  act  were  to  hold,  it  might  be  cancelled,  as  t 
party  who  gets  a  voluntary  right  from  a  bankrupt  would  have  no  more  to  do,  in  oid 
to  secure  that  right,  but  to  take  off  the  creditor  who  used  such  diligence,  by  paymei 
of  his  debt,  perhaps  a  mere  trifle,  a  few  days  before  taking  the  deed.  With  resp© 
to  the  second  point,  it  was  answered.  That  it  would  be  absurd,  if  a  deed  in  satisf  acti( 

or  security  of  any  debt  of  the  bankrupt's  should  be  voided,  and  yet  a  gratuitous  de( 
in  favours  of  the  creditor  of  another  should  subsist :  Besides,  when  the  bankru] 
aliens  any  of  his  effects  to  a  creditor  of  his  own,  that  debt  is  thereby  satisfied,  and 
remaining  effects  left  open  to  the  rest  of  his  creditors  ;  whereas,  when  he  does  the 
to  a  creditor  of  another,  it  is  downright  profusion,  and  his  own  creditors  altogeth^ 
thereby  prejudged. 

The  Lords  found  the  act  of  Parliament  did  not  take  place. 

C.  Home,  No.  227,  p.  370. 

No.  187.      [1113]  James  Spedding  v.  Messrs.  Hodgson  and  Donaldson. 
August  9, 1785. 

In  this  case,  likewise,  the  execution  of  search  sustained  as  evidence.  There  is  a 
prcBsumptio  juris  of  absconding,  if  a  person  notoriously  insolvent  be  absent  from 
his  house  ;  but  this  presumption  may  be  elided  by  contrary  proof. 

A  messenger  having  gone  to  the  house  of  Thomas  Bushby,  in  order  to  execute  & 
caption  against  him,  and  having  searched  for  him  there,  without  being  able  to  find 
him,  reported  this  proceeding  in  his  execution. 

In  a  competition  of  Bushby's  creditors,  it  was  afterwards  debated,  Whether  the 
above  circumstances,  joined  to  his  insolvency,  were  sufficient  to  bring  him  under 
the  description  of  the  statute  of  1696. 

Observed  on  the  Bench :  The  absence  of  a  debtor  from  his  dwelling-house  at 
a  time  when  he  is  notoriously  insolvent,  will  create  a  prcBsumptio  juris  of  absconding. 
Not  being,  however,  a  prcBSumptio  juris  et  de  jure,  it  may  be  elided  by  a  contrary  proof. 

The  Lords  found,  "  That  Thomas  Bushby,  by  the  execution  of  search  produced, 
fell  under  the  description  of  the  statute  1696." 

Lord  Ordinary,  Alva. — Act.  Elphingston. — Alt.  G.  Fergusson. — Clerk,  Home. 

Stewart.  Fac,  Col.  No.  229,  p.  356. 

No.  189.    James  Richmond  and    Others   t;.   Trustees   of  Charles  Dalrymplb. 
January  14,  1789. 

Other  proof  of  a  bankrupt's  imprisonment  in  terms  of  the  statute,  besides  a  messenger's 
execution,  is  admissible.  To  estabUsh  the  bankruptcy  in  this  case,  parole  proof 
was  brought  that  the  bankrupt  had  been  repeatedly  apprehended  b^  messengeis 
within  the  60  days,  but  not  imprisoned  or  detained  in  custody  ;  circumstances 
held  not  to  be  sufficient  to  constitute  bankruptcy  in  terms  of  the  act. 

An  assignation  by  a  debtor,  in  favour  of  the  Trustees  of  Dalrymple,  one  of  his 
creditors,  was  brought  under  reduction  by  Richmond  and  others  of  his  creditors,  as 
having  been  executed  within  60  days  of  his  bankruptcy,  contrary  to  the  statute  of 
1696,  cap.  5. 

[1114]  To  establish  the  debtor's  bankruptcy  in  terms  of  the  statute,  the  pursuers 
adduced  a  parole-proof,  of  his  having  been  repeatedly  apprehended  by  messengers 
during  the  60  days,  but  without  being  imprisoned  or  detained  in  their  custody. 

The  defenders  pleaded  :  The  execution  of  a  caption  is  an  actus  legitimtu  ;  of  which 
no  other  evidence  can  be  admitted  than  a  regular  and  formal  document ;  Dirletoii} 
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No.  102,  p.  40,  Duke  and  Duchess  of  Monmouth  contra  Scott,  voce  Proof  ;  Forbes, 
MS.,  25th  June  1714,  Hasswell  contra  Magistrates  of  Jedburgh,  voce  Prisoner; 
Foontainhall,  t.  1,  p.  356,  Glendining  contra  Glendining,  voce  Mutual  Contract. 

:  On  this  principle,  and  not  on  the  ground  stated  in  the  Faculty  Collection,  was  deter- 

'  mined  the  case  of  Maxwell  contra  Gibb,  No.  188,  p.  1113. Answered :  Where  certain  forms  are  prescribed  for  giving  validity  to  any  legal 
deed ;  as  the  instrument  of  a  notary  in  sasines,  and  perhaps  too  in  the  consignation  of 
redemption-money,  or  as  the  execution  of  a  messenger  in  poindings ;  these  being 
requisite  steps  of  procedure,  are  indeed  indispensible.  But  the  statute  of  1696  has 
not  required,  as  a  solemnity  or  necessary  form,  the  execution  of  a  messenger.  The 
facts  therefore  on  which  that  enactment  proceeds,  may  be  proved  prout  de  jure ;  nor 
do  any  of  the  cases  quoted  by  the  defenders  exceed  the  bounds  of  the  above  admission. 
Their  ill-founded  idea  of  the  decision,  Maxwell  contra  Gibb,  is  acknowledged  to  be  con- 

tradicted by  the  report  of  the  case. 
The  Court  expressed  an  unanimous  opinion.  That  there  was  no  ground  for  supposing 

the  execution  of  a  messenger  to  be  essential  to  the  proof  of  the  facts  respecting  a 

bankrupt's  imprisonment,  which  might  be  equally  well  established  by  parole-testi- 
mony. But  as  in  this  case  that  evidence  was  deemed  inconclusive,  the  circumstances 

proved  not  amounting  to  imprisonment,  in  the  sense  of  the  statute,  more  than  in  the 
caae  of  Maxwell  and  Gibb. 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor,  assoilzieing  the  defenders. 

Lord  Ordinary,  Stonefield. — Act.  Tait.-^AU.  Hay. — Clerk,  Sinclair. 

SteuHirt,  Fol,  Die.  v.  3,  p.  53.    Fac,  Cd,  No.  54,  p.  95. 

No.  190.    The  Creditors  of  Neil  Mackellar  v.  Donald  Macmath.    March  1, 1791. 

After  a  legal  bankruptcy,  incapacity  continues,  till  solvency  proved.  In  this  case,  a 
debtor  who  had  been  indisputably  bankrupt  in  1771,  was,  in  1776,  for  some  hours 
in  cTistody  of  a  messenger  ;  but  paid  the  debt,  and  was  not  imprisoned.  A  bond 
of  corroboration  granted  after  this,  was  reduced. 

So  early  as  the  year  1771  Mackellar  was  in  embarrassed  circumstances,  and  a 
great  variety  of  diligences,  by  horning,  inhibition,  and  caption,  was  issued  against 
him  in  the  subsequent  years. 

In  the  year  1776  he  was  in  the  custody  of  a  messenger  for  some  hours,  after  which 
he  paid  the  sums  due  to  the  creditor  at  whose  instance  the  caption  had  been  obtained, 
amounting  to  £150 ;  but  he  never  was  put  in  prison,  nor  was  any  written  execution 
of  his  having  been  apprehended  made  out  by  the  messenger. 

[1115]  Mackellar  was  indebted  to  the  father  of  Donald  Macmath  to  a  considerable 
amount,  partly  by  bills,  partly  by  open  accounts,  and  partly  by  bonds.  All  these 
grounds  of  debt  having,  in  1780,  devolved  to  Donald  Macmath,  in  virtue  of  a  general 
conveyance  executed  by  his  father,  Mackellar  granted  to  him  a  bond  of  corroboration, 
wherein  the  whole  sums  due,  including  the  arrears  of  interest,  were  thrown  together, 
ttd  a  corresponding  penalty  stipulated. 

In  virtue  of  this  bond  of  corroboration,  and  without  obtaining  confirmation  as 
»  general  disponee,  Donald  Macmath  proceeded,  along  with  the  other  creditors,  to 
lead  an  adjudication  against  the  lands  belonging  to  Mackellar. 

The  hnds  being  sold  judicially,  a  competition  of  the  creditors  ensued ;  and  an 
objection,  founded  on  the  statute  1696,  c.  5,  was  stated  to  the  claim  entered  for 
Donald  Macmath.    In  support  of  this  objection  it  was 

Pleaded :  Before  the  date  of  the  bond  of  corroboration  the  granter  had  become 
l^ally  bankrupt  in  virtue  of  the  statute  1696.  His  debts  far  exceeded  his  effects. 
Several  years  before,  in  virtue  of  homing  and  caption,  he  had  been  seized  and  detained 
m  the  custody  of  a  messenger,  until  he  could  raise  the  sums  necessary  for  obtaining 
his  enlargement.  Thus  the  granting  of  the  bond  itself,  with  every  thing  following 
iipon  it,  became  ineffectual  and  void. 
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It  is  of  no  importance  that  in  this  case  the  debtor  was  never  put  in  prison.  Wheze 
it  appears  that  the  apprehending  was  used  only  for  the  purpose  of  obtaining  a  partial 
payment,  without  any  intention  to  imprison,  it  has  been  doubted  how  far  the  statatoij 
requisites  can  be  considered  as  having  been  fulfilled.  Maxwell  contra  Gibb,  No.  18^ 
p.  1113  ;  but  where  the  debtor  was  not  set  at  liberty  until  the  whole  debt  was  paid, 
his  detention,  whether  in  a  private  house  or  elsewhere,  has  been  justly  held  sufficient; 
Fraser  contra  Monro,  No.  183,  p.  1109. 

It  is  of  as  little  importance  that  the  apprehending  of  the  debtor  has  not  been 
vouched,  in  this  case,  by  the  official  report  of  a  messenger.  Where  the  sums  doe 
are  immediately  recovered,  no  such  report  being  necessary  for  the  user  of  the  diligence, 

it  is  generally  omitted.  What  the  law  regards  is  the  debtor's  submitting  to  the 
disgrace  attending  the  final  execution  of  the  caption ;  and  this  may  be  proved  as  any 
other  fact,  by  such  evidence  as  afords  conviction  to  the  judge. 

It  is  equally  unimportant,  that  after  being  thus  made  legally  bankrupt,  the  debtor 
continued  in  the  administration  of  his  afiairs,  and  that  he  was  still  intrusted  with 
the  management,  at  the  time  when  the  bond  of  corroboration  was  granted.  The 
words  of  the  law  are  general,  avoiding  all  transactions  at  or  after  bankruptcy ;  and 
it  would  be  attended  with  the  most  mischievous  consequences  if  a  difierent  rule  were 
to  prevail.  The  longer  a  person  continues  in  a  state  of  insolvency,  the  danger  of 
fraudulent  preferences  is  the  greater.  It  is  only  when  he  has  fully  paid  the  debts 
due  by  him,  that  he  becomes  a  new  man,  and  entitled  to  the  full  exercise  of  all  his 
rights  as  a  proprietor. 

The  only  question  therefore  is,  whether  the  granting  of  a  bond  of  corroboration 
is  to  be  considered  as  prohibited  by  the  statute  ?  But  this  can  be  attended  with 
little  doubt.  It  is  not  enough  for  excluding  the  operation  of  the  law,  that  [1116]  no 
wrong  was  meant.  With  regard  to  actual  frauds  there  was  no  occasion  for  the  inter- 

position of  the  legislature  :  It  was  to  prevent  undue  preferences  where  the  deeds  were 
ex  facie  liable  to  no  objection,  but  where  the  situation  of  the  debtor  exposed  him  to 
many  temptations,  that  the  general  rule  was  laid  down  in  1696,  and  the  hands  of  tjie 
debtor,  after  public  bankruptcy,  and  for  sixty  days  preceding,  tied  up  from  deeds 
of  every  kind,  whereby  the  situation  of  one  creditor  may  be  rendered  more  advan- 

tageous than  that  of  his  competitors. 
The  words  of  the  statute,  which  being  for  the  prevention  of  fraud,  ought  to  be 

liberally  construed,  are,  that  "  all  and  whatsomever  voluntary  dispositions,  assigna- 
tions, or  other  deeds,  which  shall  be  found  to  be  made  or  granted,  directly  or  indirectly, 

by  the  foresaid  dyvor  or  bankrupt,  either  at  or  after  his  becoming  bankrupt,  or  in 
the  space  of  sixty  days,  if  before,  m  favour  of  his  creditors,  either  for  his  satisfaction, 

or  farther  security  in  preference  to  other  creditors,  shall  be  void  and  null."  A  bond 
of  corroboration  evidently  falls  under  this  enactment.  It  is  a  deed  voluntarily 
granted ;  it  is  granted  to  one  creditor  in  preference  to  others,  who  being  in  the  same 
situation,  have  been  allowed  to  follow  the  ordinary  course  of  law  in  obtaining  a  con- 

firmation ;  and  it  is  done  in  favour  of  one  of  the  creditors,  the  sums  due  to  him  being 
thereby  enlarged  by  the  accumulation  of  the  interests,  and  a  heavy  penalty. 

But,  beside  the  advantages  thus  immediately  resulting  to  the  favourite  creditor, 
from  a  transaction  of  this  kind,  there  are  others  more  indirect,  which  it  was  the  pur- 

pose of  the  legislature  to  restrain.  In  making  up  titles  by  confirmation,  there  is  a 
danger  of  omitting  some  of  the  requisite  forms,  which  would  be  fatal  to  the  diligenoe 
founded  on  it.  The  confirmation  itself  is  a  species  of  diligence,  by  which  other 
creditors  might  have  been  prompted  to  take  those  measures  which  were  necessary  for 
their  obtaimng  a  rateable  distribution ;  an  opportunity  is  also  given  to  attach  the 
estate  of  the  debtor  with  more  dispatch.  But  this  is  not  all :  In  this  way  debts  may 
be  saved  from  prescription — objections  in  point  of  form  may  be  removed — and  thus 
not  only  the  equality  of  distribution  among  the  creditors  may  be  afiected,  but  the 
funds  which  are  to  be  the  subject  of  it,  may  be  wholly  taken  away. 

Though,  at  an  early  period,  our  Courts  seem  to  have  erroneously  considered 
this  enactment  to  be  of  a  correctory  nature,  no  determination  can  be  mentioned 
as  a  precedent  for  the  present  case.  In  that  of  Watson  contra  Cramond  (infra  h.  t.), 
where,  within  the  sixty  days,  the  debtor  had  granted  a  procuratory  or  warrant  for 
serving  himself  heir  to  his  ancestor,  the  deed  had  no  relation  to  any  particular  debt 
The  case  of  the  Creditors  of  Gratney,  No.  195,  p.  1127,  was  decid^  on  the  same 
principle.    In  that  of  Cowan  v.  Mansfield  {infra  h,  <.),  where,  ̂ within  the  sixty 
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days,  a  debtor,  in  lieu  of  certain  bills,  had  granted  a  new  one  including  interest  and 
exchange,  unless  the  mercantile  nature  of  the  transaction  shall  be  thought  to  have 
authorised  a  distinction,  the  determination  must  be  considered  as  contrary  to  the 
true  meaning  of  the  law.  That  case,  however,  appears  to  be  so  far  different  from 
the  present  one,  that  the  debt  [1117]  was  not,  by  the  new  biU,  enlarged  beyond  what 
,it  would  have  been,  if  the  creditor  had  instituted  an  action,  and  arrested  upon  the 
dependence  of  it. 

In  the  later  decisions,  the  views  of  our  Courts  have  been  more  just  and  enlarged. 
In  Watson  v.  Marshall,  Fac.  Col.  No.  45,  p.  72,  voce  Inhibition,  it  was  found, 
that  a  bond  of  corroboration  was  struck  at  by  an  inhibition,  though  the  debt  due  to  the 
inhibiting  creditor  was  posterior  to  that  corroborated ;  and  in  a  still  more  recent  case, 
where  a  bill  of  exchange  had  been  granted  to  a  creditor  for  the  purpose  of  warranting 
a  sequestration,  the  voucher  was  set  aside,  although  the  intention  of  it  was  not,  as  in  the 
present  case,  to  create  a  preference,  but  to  remove  it ;  19th  January  1788,  Scott  contra 
Bruce.*  In  those  cases,  as  well  as  in  Robertson  Barclay  v.  Lennox  (infra  h.  L), 
a  general  rule  was  laid  down,  which  ought  never  to  be  departed  from,  that  after  public 

bankruptcy,  the  law  alone  ought  to  regulate  the  distribution  of  the  debtor's  eiSects. Answered :  The  enactment  of  1696,  intended  for  the  advancement  of  commerce, 
must  not  be  so  construed,  that  it  shall  have  a  tendency  to  destroy  all  confidence  between 
man  and  man.  This,  however,  would  be  the  case,  if,  after  the  execution  of  dih^ence 
by  homing  and  caption,  the  deeds  of  a  person,  continuing  for  years  in  the  full  administra- 

tion of  his  a&irs,  were  to  be  set  aside.  One  so  situated,  cannot  be  considered  as  a 
bankmpt  to  whom  the  statutory  regulations  are  applicable  ;  and  unless  fraud  be  proved, 
bis  actings  must  be  valid. 

The  consequences  of  a  contrary  doctrine  would  be  still  more  dangerous,  if  the  mere 
apprehending  of  the  debtor,  and  that  verified  only  by  parole  testimony,  were  to 
be  considered  as  equal  to  imprisonment.  By  rendering  this  necessary  to  every  act  of 

bankruptcy,  the  legislature  had  in  view  to  give  public  notice  of  the  debtor's  situation ; 
nor  could  it  be  intended,  that  the  efficacy  of  deeds  of  the  greatest  importance  should 
depend  on  the  mere  assertion  of  an  inferior  officer  of  the  law,  without  those  means  of 
detecting  his  falsehood,  which  the  production  of  a  written  execution  must  afiord. 
Indeed  it  may  be  doubted,  whether,  m  such  a  case  as  this,  where  the  debt  was  imme- 

diately paid,  even  actual  imprisonment,  authenticated  in  the  most  regular  manner, 
could  be  regarded. 

But  although  it  should  be  held  that  the  debtor,  in  this  case,  had  been  rendered 
bankrupt  in  the  manner  required  by  the  statute,  that  would  not  be  sufficient  for 
undoing  what  has  been  here  done.  A  debtor  may  act  unjustly  to  his  creditors  by 
embezdements,  under  the  colour  of  onerous  bargains ;  or  by  voluntary  alienations  to 
one  class  of  creditors,  in  defraud  of  diligence  already  commenced  by  others  not  so 
much  favoured.  Proceedings  of  this  kind  by  a  person  whose  debts  exceed  his  funds, 
though  he  is  not  notoriously  insolvent,  have  been  restrained  by  the  statute  of  1621. 
After  pubUc  bankruptcy,  it  has  been  thought  necessarv  to  impose  some  farther  restric- 

tions, so  as  to  prevent "  all  voluntary,  dispositions,  assignations,  and  other  deeds,  either 
for  satisfaction,  or  farther  security  of  the  favoured  creoitor,"  &c. ;  but,  as  the  purpose 
of  the  law  does  not  seem  to  be  frustrated  by  the  granting  of  a  bond  of  corroboration,  so 
the  words  of  the  statute  do  not  seem  to  reach  such  a  case. 

jlll8]  The  granting  of  a  bond  of  corroboration  is  neither  a  disposition  nor  an 
assignation ;  and  although  it  is  a  deed,  it  is  of  a  different  nature  from  those  which  are 
particularly  mentioned  in  the  statute.  It  is  not  given  in  satisfaction  to  the  creditor, 
nor  for  his  farther  security,  as  he  must  still  pursue  the  same  measures  for  attaching  the 

debtor's  estate  as  formerly.  It  is  nothing  more  than  an  act  of  accommodation  to  save  the 
expence  of  confirming.  From  proceedings  like  these,  the  legislature  could  not  intend 
to  withdraw  its  sanction.  Indeed,  when  the  retrospective  effect  of  the  statute  is  taken 
into  view,  all  transactions  of  the  nature  of  those  prohibited  being  set  aside,  if  completed 
within  sixty  days  of  the  public  bankruptcy,  it  would  be  palpably  unjust,  if,  in  con- 

sequence of  an  act  of  this  kind,  a  creditor  should  be  deprived  of  the  sums  justlv  due tohim. 

Those  are  merely  imaginary  evils  which  have  been  stated  as  resulting  from  giving 
effect  to  deeds  of  this  nature.    If,  after  granting  a  bond  of  corroboration  to  one  creditor, 

♦  Not  collected.    See  Appendix. 
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the  same  accommodation  should  be  refused  to  another,  the  proceeding  would  be  set 
aside  on  the  head  of  actual  fraud.  If  an  attempt  were  made  in  that  manner  to  revive 
debts  long  before  done  away  by  prescription,  it  would  doubtless  be  disappointed 
Even  so  far  as  the  bond  here  granted  may  be  thought  to  enlarge  the  debt  by  an  accumu- 

lation of  the  interests,  or  by  the  addition  of  a  penalty,  this  may  be  rectified  widioiit 
avoiding  the  document,  so  far  as  it  only  acknowledges  a  just  debt. 

If,  after  the  leading  of  several  adjudications,  it  were  necessary,  for  enabling  another 
creditor  to  come  in  pari  passu,  that  a  bond  of  corroboration  should  be  granted  to  him, 
this  surely  could  not  be  thought  fraudulent.  Though  the  words  of  the  enactment 
had  been  so  broad  as  to  comprehend  such  a  proceeding,  a  court  of  law  would  not,  in 
opposition  to  its  true  meaning,  give  effect  to  them.  The  case  of  a  bond  of  corrobora- 

tion granted  after  inhibition  differs  widely  from  the  present  one.  Even  the  granting 
of  an  heritable  security,  for  money  actually  advanced,  is  struck  at  by  an  inhibition, 
though  such  a  transaction  is  not  prohibited  by  the  statute  of  1696. 

Tjbe  Court  were  unanimously  of  opinion,  that,  in  this  case,  the  circmnstancefl 
necessary  for  inferring  public  bankruptcy  were  sufficiently  established,  imprisonment 
not  being  absolutely  necessary,  while  the  act  of  apprehending  the  debtor  might  be 
ascertained  by  the  method  here  practised. 

The  Court  were  also  unanimously  of  opinion.  That  the  payment  of  the  debt,  m 
virtue  of  which  ultimate  diligence  had  been  used,  was  not  sufficient  to  take  off  the 
effects  of  public  bankruptcy,  and  that  this  could  only  be  done  by  showing  that  the 
debtor  had  afterwards  been  in  a  situation  to  pay  all  his  debts  due  at  the  time. 

As  to  the  legality  of  the  bond  of  corroboration,  a  great  difference  of  opinion  prevailed. 
So  far  as  the  debt  was  thereby  enlarged,  and  a  penalty  superadded,  it  was  agreed,  that 
no  effect  ought  to  be  given  to  it  in  a  question  with  the  creditors.  Still,  however,  as  the 
bond  was  good  against  the  debtor  himself,  these  circumstances  were  thought  by  many 
of  the  Juc^es  to  afford  no  ground  for  setting  [1119]  aside  the  adjudication  in  toto,  it 
being  considered  as  unreasonable,  where  nothing  fraudulent  or  collusive  could  be 
stated,  to  annul  a  deed  which,  without  any  apparent  injury  to  the  other  creditors, 
tended  to  save  imnecessary  expence  to  the  party  obtaining  it. 

On  the  other  hand,  it  was  observed,  that  by  requiring  a  proof  of  actual  fraud, 
in  order  to  set  aside  deeds  of  this  kind,  the  purpose  of  the  enactment  in  1696  would  be  in 
a  great  measure  frustrated ;  and  that  while  by  the  establishment  of  such  a  general  rule 
as  was  contended  for  by  the  objecting  creditors,  many  improper  proceedings  would  be 
prevented,  no  injustice  could  arise  from  it,  every  person  being  equally  put  on  his 

guard. 
After  advising  informations,  the  Court  "  sustained  the  objection." 
A  reclaiming  petition  was  preferred,  which  was  followed  with  answers. 
Counsel  were  afterwards  heard. 

And  the  Court,  by  a  very  narrow  majority,  adhered  to  the  judgment  formerly 
pronounced. 

Reporter,   Lord   Ankerville. — Act.   Abercrombie,   Honyman. — Alt.    Solicitor- 
General,  Ross. — Clerk,  Home. 

Craigie.  Fol  Die,  v.  3,  p.  54.    Fac.  Col  No.  170,  p.  345. 

No.  193.    [1124]  Forbes  of  Ballogie  v.  the  Debtors  of  Forbes  of  Craigie. 

January  27, 1715.  ' 
Delivery  of  goods  and  merchandice  by  bankrupts,  in  satisfaction  of  anterior  debts, 

found  to  be  challengeable  upon  the  act  of  Parliament  1696. 

In  the  furthcoming  at  Ballogie's  instance,  against  the  Debtors  of  Forbes  of  Craigie, 
the  pursuer  extracted  several  accompts  from  the  common  debtor's  compt-book, 
and  referred  the  accompts  to  the  defender's  oaths,  who  deponed  and  acknowledged 
the  articles  and  prices  in  the  accompt ;  but  added  this  quality,  that  the  said  articles 
were  received  and  given  them  in  payment  and  satisfaction  of  debts  due  by  the  common 
debtor  to  the  defenders. 
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[1125]  At  adyising,  the  quality  relating  to  the  terms  and  condition  of  the  bargain, 
was  found  to  be  intrinsic ;  but  the  pursuer  having  repeated  a  declarator  of  banlmipt 

upon  the  5th  act.  Parliament  1696,  "  The  Lords  sustained  the  declarator." 
The  defenders  reclaimed  by  a  bill,  representing,  that  the  said  act  1696  did  indeed 

annul  voluntary  dispositions,  assignations,  and  other  deeds  made  and  granted  by 
bankrupts  at  or  after  their  becoming  bankrupt,  or  60  days  before,  in  favour  of  creditors, 
either  for  satisfaction  or  security  in  preference  to  other  creditors ;  but  that  act  did 

not  concern  the  defender's  case,  who  had  received  goods  or  merchandice  de  manu 
til  fnanum  in  the  way  of  commerce ;  and  that  the  word  deed,  in  the  act  of  Parlia- 

ment, was  only  to  be  understood  of  writings,  in  the  common  xneaning  and  acceptation 
of  the  word ;  otherwise  the  words  of  the  act  of  Parliament  would  not  be  congruous, 
which  bears  dispositions,  assignations,  or  other  deeds  made  and  granted,  which  words, 
deeds  made  and  granted,  can  only  be  interpreted  writings. 

It  was  answered  :  Clauses  in  an  act  of  Parliament  are  to  be  interpreted  according 
to  the  reason  and  meaning  thereof,  and  not  captiously  by  the  words.  The  reason  is, 
that  frauds  are  still  frequent,  notwithstanding  of  former  laws  against  fraudful  aliena- 

tions ;  and  therefore  there  is  by  that  law  very  great  extension  made ;  and  former 
laws,  especially  the  act  of  Parliament  1621,  expressed  all  alienations  against  the 
same  to  be  null ;  and  albeit  deeds  be  frequently  understood  of  writs,  yet  alienation 
of  moveables  and  merchandice,  by  delivering  de  manu  in  manum,  are  also  deeds  of 
the  bankrupt,  and  falling  under  the  reason  of  the  law ;  for  in  this  case  the  common 
debtor  in  mediUUione  fugcB  disposes  of  merchandice  to  a  great  value,  for  satisfying 
such  creditors  as  he  favoured,  to  the  manifest  defraud  of  others ;  and  in  the  preceding 
act^  regulating  deeds  on  deathbed,  there  is  no  question  that  alienation  of  heirship, 
as  jewels,  or  other  valuable  moveables  on  deathbed,  are  regulated  by  that  act,  though 
no  writ  be  interposed. 

''  The  Lords  adhered  to  their  former  interlocutor." 

Fol  Die.  V.  1,  p.  83.    Dalrymple,  No.  132,  p.  184. 

No.  194.      Bruoh  of  Tinmouth  t;.  Alexander  Gray.    January  1, 1717. 

A  voluntary  disposition  for  a  price  paid,  and  not  for  anterior  debts,  faUs  under  neither 
of  the  acts  of  Parliament  1621  or  1696. 

Sir  David  Thoirs  having  disponed  some  lands  in  Leith  in  trust  to  Sir  Robert 
Forbes;  and  he,  with  consent  of  Sir  David,  having  sold  to  Alexander  Gray  part 
of  the  said  lands,  Mr.  Brugh,  one  of  Sir  David's  creditors,  denounces  and  registrates 
him  at  the  horn ;  and  after  his  decease  in  the  Abbey,  constitutes  the  debt  against 

his  heiis,  and  thereupon  leads  adjudication  of  the  said  lands,  and  of  Sir  Eobert's 
hack-bond,  and  charges  the  superior :  But,  coming  to  insist  for  mails  and  duties, 
Giay  compears,  and  craves  preference  upon  his  said  disposition,  which  was  granted, 

after  Brugh's  diligence  by  homing ;  but,  prior  to  his  adjudication  ;  the  question  was, 
Whetiier  a  voluntary  disposition  for  a  price  paid,  and  not  an  anterior  debt,  fell  under 
the  acts  1621  and  1696? 

[1126]  It  was  alleged  for  David  Brugh,  Imo,  As  to  the  act  1621,  that  that  law, 
in  the  latter  clause  thereof  founded  on,  seemed  to  have  a  particular  regard  to  the 

[ence  of  creditors,  deeming  all  alienations  made  in  prejudice  thereof  fraudulent, 
■   ̂ -  -'      •  -    the  -    .      .  -        . without  distinction;  and  therefore  reducible  only  to  the  extent  of  the  debts,  for 

which  tile  creditor's  prior  diligence  was  deduced ;  and  that  there  was  a  great  difference 
kctwixt  that  clause  and  the  former  one  of  the  same ;  for  by  the  former,  deeds  are 
only  to  be  reduced,  where  the  fraud  of  the  receiver  concurs ;  whereas,  in  the  latter, 
all  deeds,  without  distinction,  are  declared  reducible  upon  the  single  ground  of  their 
heing  prejudicial  to  prior  lawful  diligence. 

2do,  fliough  the  first  clause  of  that  law  provides  in  favour  of  bona  fide  purchasers 
from  the  interposed  person,  yet,  in  the  latter  clause,  no  such  provision  is  repeated ; 
and  therefore  conveyances  made  by  dyvors  in  prejudice  of  creditors,  are  affectable 

with  the  dyvor's  debts,  though  passing  bona  fide  through  many  hands ;  which  is  the 
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opinion  of  Sir  George  Mackenzie  in  his  treatise  on  the  said  clause :  But  this  clause, 
says  he,  annuls  not  these  deeds  upon  any  personal  account,  but  because  they  are 
contrary  to  diligence  done  by  a  lawful  creditor ;  besides,  that  if  a  purchaser  bona 
fide  from  a  co-creditor,  preferred  contrary  to  the  meaning  of  the  act,  should  be 
burdened  with  the  prior  diligence  of  another  creditor ;  it  were  ridiculous  to  suppose, 
that  a  purchaser  from  the  dyvor  himself,  should  not  be  liable  to  the  prior  diligenoe 
of  a  creditor,  merely  because  that  purchaser  was  not  a  creditor. 

3tio,  Though  it  is  true  that  the  law,  in  this  clause,  had  more  particularly  in  ito  ; 
view,  alienations  made  in  favours  of  co-creditors,  as  being  the  most  common  case; 

yet  it  has  left  the  dispositive  words  general  and  comprehensive  touching  "  all  rights 
made  to  any  person,"  which  are  the  very  words  made  use  of ;  and  the  fraud  would 
be  much  greater  if  the  dyvor  were  allowed  to  sell  lands  in  prejudice  of  creditors  dili- 

gence, than  if  he  were  allowed  only  to  prefer  one  creditor  to  another ;  since,  in  the 

last  case,  the  extinguishing  one  creditor's  debt  would  leave  the  remaining  subject 
affectable  by  others. 

Answered  for  Gray,  Imo,  That  the  act  1621  plainly  concerned  either  gratuitous 
deeds  in  favour  of  conjunct  persons,  or  rights  granted  in  security  or  payment  of 
prior  creditors,  in  prejudice  of  the  inchoate  diligence  of  competing  co-creditois ; 
but  there  is  nothing  in  that  law  which  precludes  purchasing  for  a  price  paid,  ev«i 
from  debtors  under  diligence  by  homing,  which  iJke  purchaser  is  not  concerned  to 
notice  or  enquire  after.  2do,  The  law  \a  thus  clearly  explained  by  Lord  Stair,  Inst 
tit.  Repar,  §  15,  when  speaking  of  the  last  clause  of  the  act  1621 :  Neither,  says  he, 
will  this  clause  of  the  statute  annul  dispositions  made  to  buyers  for  a  just  price  paid, 
where  the  price  was  not  an  anterior  debt  due  to  the  buyer ;  and  so  also  was  expressly 
decided,  Nielson  v.  Ross,  No.  134,  p.  1045 ;  and  also  inferred  from  the  decision, 
Bathgate  v.  Bowden,  No.  140,  p.  1049,  where  the  interlocutor  is.  The  Lords 
found  the  reason  of  reduction  relevant,  that  after  homing  used  by  Bathgate  against 
the  common  debtor,  the  disposition  was  made  by  him  to  Bowden,  not  for  a  price 
paid  by  way  of  commerce,  but  for  satisfying  a  [1127]  prior  debt  due  to  Bowden ; 
ergo^  if  it  had  been  for  a  price  paid  by  way  of  commerce,  it  would  not  have  been 
reduced ;  neither,  in  the  present  case,  does  the  horning  used  signify  any  thing ;  that 
being  no  proper  diligence  to  interrupt  disposal  by  sale,  which  only  can  be  done  by 
inhibition.  Lastly,  As  the  above  decisions  are  in  ierminia,  so  has  it  never  as  yet  been 
otherways  found. 

Replied  for  Brugh  :  That  the  reason  why  no  decisions  have  occurred  in  the  matter 
may  be,  that  purchasers  have  been  cautious  how  they  bought  from  bankrupts,  seeing 
the  law  is  so  clear  against  them ;  yet  one  there  is,  23d  February  1709,  Hamilton 
«.  Sir  James  Campbell,  where  the  voluntary  assignation  of  this  same  Sir  David 
Thoirs  is  reduced  upon  the  act  1621  (No.  150,  p.  1059). 

Duplied  for  Gray :  That  the  decision  did  not  meet ;  for  there  both  parties  were 
creditors  to  Sir  David,  and  the  assignation  was  for  no  price  instantly  paid  by  Hamilton, 
but  for  payment  of  a  prior  debt,  and  so  fell  under  the  last  clause  of  the  act  of 
Parliament. 

As  to  the  act  1696,  it  was  alleged  for  Gray,  That  it  was  plain,  by  the  terms  thereof, 
that  it  only  concerned  creditors. 

Answered  for  Brugh :  That  he  5id  not  concern  himself  with  the  import  of  that 
particular  clause  in  the  act  1696,  touching  deeds  done  sixty  days  before  bank- 

ruptcy, but  that  he  founded  on  the  general  scope  of  the  act  to  prevent  such  fraudu- 
lent alienations,  and  especially  on  the  first  clause  thereof ;  which  provides,  that  an 

insolvent  debtor  absconding,  imprisoned,  Ac,  shall  be  repute  notour  bankrupt  from 
the  time  of  his  imprisonment,  &c. ;  and  therefore  no  deed  done  by  him  can  subsist 
in  prejudice  of  his  creditors ;  and  this  conclusion  is  more  founded  on  the  common 
principles  of  law  and  reason,  than  on  this  act,  which  seems  to  have  taken  that  point 
for  granted. 

"  The  Lords  preferred  Alexander  Gray,  as  having  purchased  bona  fide  ioi  a  just 
price,  and  not  for  satisfaction  or  security  of  former  debts." 

Act.  BoswELL. — Alt.  Dun.  Forbes. — Clerk,  M*Kenzie. 

Fol  Die.  V.  1,  p.  83.    Bruce,  No.  45,  p.  60. 
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No.  199.      [1128]  Forbes  v.  Brebnbr  and  Others.    January  26,  1751. 

Payment  in  cash  cannot  be  reduced  on  either  of  the  statutes  1621  or  1696. 

George  Forbes  being  creditor  to  David  Farquhar  in  £193  Sterling,  arrested  in 
the  hands  of  George  Elmslie,  and  obtained  decree  of  furthcoming  for  £94,  [1129]  the 
8am  he  acknowledged  due  ;  and  that  sum  Elmslie  offered  to  pay,  if  Forbes  would  dis- 
chaise  him  of  all  he  owed  to  Farquhar  ;  which  Forbes  refused  to  do,  being  suspicious 
he  owed  him  more  ;  and  proceeded  to  homing  and  caption,  and  imprisoned  Elmslie 
in  the  tolbooth  of  Aberdeen.  While  the  days  of  the  charge  of  the  homing  were  nmning, 
filmsUe  had  wrote  a  letter  to  Forbes,  pressing  him  to  comply  with  his  proposal  of 
discharging  all  he  owed  to  Farquhar,  and  signifying  he  had  the  money  ready  to  give 
him,  and  that  if  he  would  not  take  it  in  the  terms  offered,  he  would  give  it  to  other  of 
his  creditors ;  and  he  actually  therewith  paid  Brebner  and  his  other  creditors. 

Forbes  coming  to  be  informed  of  the  payments  made  in  these  circumstances, 
anested  in  their  hands,  and  pursued  a  furthcoming  before  the  sheriff  of  Aberdeen  ; 
wherein,  beside  libelling  as  in  a  common  furthcoming,  he  insisted  on  this  ground, 
That  payments  thus  made  were  reducible  upon  the  acts  1621  and  1696,  and  that 
therefore,  the  sums  so  unlawfully  paid  should  be  made  furthcoming  to  him ;  and 
the  defenders  having  deponed  in  the  furthcoming,  that  they  owned  nothing  to  Elmslie 
at  the  time  of  the  arrestment,  but  acknowledged  the  payments  made  to  them  by 

him,  during  the  currency  of  the  pursuer's  diligence,  agreeable  to  the  information  the 
ponuer  had  got ;  the  sheriff  assoilzied  the  defenders. 

The  cause  having  been  advocated,  the  Lord  Ordinary,  before  whom  it  came  to  be 
discQBsed,  after  advocating  the  cause,  appointed  memorials  to  be  given  in  ;  and  upon 

advising  thereof,  "  sustained  the  defence,  as  the  sheriff  had  done,  and  assoilzied  the 
defenders." 

And  the  Lords  "  refused  the  reclaiming  petition  without  answers." 
The  question  turned  chiefly  upon  the  construction  of  the  act  1621,  which  statutes, 

"  That  where  a  dyvor  shall  make  any  voluntary  payment  or  right  to  any  person, 
in  defraud  of  the  lawful  and  more  timely  diUgence  of  another  creditor  having  served 
inhibition,  or  used  homing,  arrestment,  comprising,  or  other  lawful  means,  to  affect 

the  dyvor's  lands  or  goods,  or  price  thereof  to  his  behoof,  in  that  case  the  creditor 
shall  have  good  action  to  recover  that  which  was  voluntarily  paid  in  defraud  of  his  more 

timely  dihgence." 
The  words  are  strong,  and  at  the  first  view  would  appear  to  comprehend  payments 

made  in  pecunia  numerata  ;  and  no  case  can  occur  more  favourable  for  this  construc- 
tion than  the  present,  where  the  payment  was  maliciously  made.  Nevertheless,  as 

there  is  no  instance  where  a  payment  in  fecunia  numerala  has  been  found  to  be  affected 
hy  any  of  the  statutes  concerning  bankrupts,  nor  has  any  of  our  lawyers  ever  said  so  ; 
80  these  words  in  the  statute,  having  served  inhibition,  Ac,  or  used  other  lawful  means 

to  afiect  the  dyvor's  lands,  &c.,  were  thought  to  limit  the  statute,  so  as  only  to  concern 
conveyances  of  subjects  which  may  be  affected  by  such  diligences  ;  notwithstanding 

of  the  reply,  that  even  taking  the  statute  in  the  strictest  sense,  a  debtor's  ready  money 
as  well  as  his  other  affects,  is  affected  by  horning  and  denunciation,  as  at  the  date  of 
the  statute  it  fell  under  his  escheat,  which  is  burdened  with  the  debt  in  the  horning  ; 
as  properly  the  escheat  affected  nothing  to  the  creditor,  although  the  Crown  was,  by 
special  [1130]  statute,  subjected  to  the  debt ;  and  that  the  subjects,  which  the  statute 
supposes  to  be  affected,  are  only  the  debtor's  lands,  or  his  goods,  or  the  price  thereof, 
none  of  which  comprehended  his  ready  money  ;  and  as  none  of  the  statutes  do  restrain 
him  from  spending  or  squandering  his  ready  money,  it  would  have  been  strange  to 
have  restrained  him  from  giving  it  to  his  creditors. 

There  was  no  occasion  in  this  case  to  determine,  what  the  case  would  be  of  pay- 
ment made  by  delivery  of  moveables  ;  though  it  was  mentioned  in  the  reasoning  as  a 

thingnot  to  be  doubted,  that  such  payment  would  fall  under  the  statute.  (See  No.  131, 
p.  1042.)  KUkerran  (Bankrupt),  No.  15,  p.  62. 

MOB.  I.  6* 
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No.  205.    [1144]  The  Trustee  on  the  Sequestrated  Estate  of  David  Marshall  «, 
Jambs  Provan  and  Company,  and  Others.    January  21, 1794. 

A  person  purchased  goods  within  sixty  days  of  the  seller's  bankruptcy.  Afterwards 
the  purchaser  procured  bills  granted  by  the  seller  to  others,  to  be  indorsed  to 
himself,  for  the  purpose  of  compensating  the  price  with  them.  Found  to  be  a 
transaction,  falling  under  the  act  1696. 

David  Marshall  sold  Provan  and  Company  goods  to  the  amount  of  £253,  68.  9d. 
Sterling,  for  which  they  agreed  to  grant  him  bills  payable  six  months  after  dat€. 
Provan  and  Company  alleged  this  happened  on  the  10th  January  1792  ;  while  Marshall 
contended,  that  it  did  not  take  place  till  the  24th  of  that  month. 

In  the  year  1791,  Hamilton  and  Company  had  sold  Marshall  goods  to  a  considerable 
amount,  and  in  part  payment  had  received  two  bills,  accepted  by  Marshall,  amount- 
ing  together  to  £237, 13s. 

On  the  21st  January  1792,  Hamilton  and  Company  indorsed  these  two  bills  to 
Provan  and  Company,  who,  in  return,  granted  their  own  biU  to  Hamilton  and  Company 
for  their  amount. 

David  Marshall  having  soon  after  demanded  from  Provan  and  Company  bills, 
in  terms  of  their  agreement,  for  the  price  of  the  goods  which  he  had  sold  them,  they 
pleaded  compensation  to  the  extent  of  the  bills  which  they  had  thus  got  indorsed 
to  them,  and  offered  him  cash  for  the  balance. 

Marshall's  estate  was  sequestrated  upon  the  3d  February  1792,  and  on  the  20th 
he  was  rendered  bankrupt,  in  terms  of  the  act  1696. 

The  trustee  on  his  sequestrated  estate  brought  an  action,  in  which  he  called  both 
Provan  and  Company,  and  Hamilton  and  Company,  concluding  for  payment  of  the 
price  of  the  goods  furnished  by  Marshall  to  Provan  and  Company  ;  and 

Pleaded  :  It  is  admitted  that  Provan  and  Company  got  MarshaU's  bills  indorsed 
to  them  on  the  21st  of  January.  If,  therefore,  the  sale  of  the  goods  by  Marshall  to 
them  took  place  on  the  24th  of  that  month  (a  fact  of  which  proof  is  offered),  the 
transaction  falls  directly  under  the  act  1696  ;  the  delivery  of  the  goods  being  clearly 
an  alienation  by  Marshall,  within  sixty  days  of  his  bankruptcy,  in  satisfaction  of  a 
prior  debt. 

But  even  if  the  sale  had  been  made  on  the  10th  January,  as  the  transaction  between 
Hamilton  and  Company  and  Provan  and  Company  gives  an  improper  and  dangerous 
preference  to  the  former,  over  the  other  creditors  of  the  bankrupt,  it  is  void,  both  on 
the  spirit  of  the  act  1696,  and  at  common  law;  9th  March  1781,  Blaickie  v. 
Robertson,  No.  12,  p.  887  ;  Cauvin  v.  Robertson,  18th  June  1783,  Fac.  Col.  No.  107, 
p.  170,  voce  Compensation,  Retention. 

Answered :  When  Hamilton  and  Company  sold  Marshall's  bills  to  Provan  and 
Company,  they  had  no  apprehension  of  Marshall's  bankruptcy.  Their  having  occasion 
to  remit  money  to  Manchester,  where  they  knew  that  a  biU  granted  by  Provan  and 
Company  would  be  more  readily  received  than  one  granted  by  Marshall,  was  their 
sole  motive  in  making  the  exchange  which  took  place  without  [1145]  ̂ ^  knowledge. 
Although,  therefore,  the  sale  by  him  to  Provan  and  Company  had  not  taken  place 
before  the  2l8t  January,  the  date  of  the  indorsation  of  the  bills,  the  whole  transaction 
would  have  been  fair  and  valid,  as  the  act  1696  relates  solely  to  alienations,  &c.,  by  the 
bankrupt  himself,  and  was  not  intended  to  strike  at  transactions  in  which  he  had  no 
concern,  although  they  should  be  attended  with  a  consequential  benefit  to  some  of 
the  creditors.  So  far  indeed  from  extending  the  statute  this  length,  the  Court  have 
refused  to  set  aside  deeds  even  of  the  bankrupt  himself,  where  they  did  not  fall  under 

the  precise  description  of  "  alienations "  ;  February  1728,  Creditors  of  Gratney, 
No.  195,  p.  1127  ;  31st  July  1724,  Creditors  of  Watson  t;.  Cramond,  infra  h.  t 

But  the  averment  of  the  defenders  is,  that  the  sale  by  Marshall  to  Provan  and 
Company  took  place  on  the  10th  January,  when  this  Company  were  in  no  shape 
creditors  to  Marshall.  So  that,  in  reality,  the  present  question  has  no  connection 
with  the  act  1696 ;  and,  at  common  law,  a  fair  transaction  in  the  course  of  trade 
cannot  be  reduced,  merely  because  one  of  the  parties  has  thereby  escaped  a  loss  which 
the  supervening  bankruptcy  of  a  third  party  would  have  otherways  brought  upon  him. 

The  Lord  Ordinary  "  decerned  conform  to  the  conclusions  of  the  libel." 
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The  Court  refused  a  reclaiming  petitioiL  The  defenders  presented  a  second, 
which  was  appointed  to  be  answered. 

At  advising  the  cause,  one  Judge  thought  that  its  merits  depended  entirely  on 
the  fact,  whether  the  sale  by  Marshall  to  Frovan  and  Company  happened  before  or 

after  ihe  21st  January.  If  before  the  indorsation  of  the  bills  by  Hamilton  and  Com- 
pany to  Provan  and  Company  (he  observed)  it  was  to  be  considered  as  a  fair  trans- 

action ;  if  after,  although  no  fraud  might  be  intended,  it  fell  under  the  express  words 
of  the  act  1696.     The  question  therefore  came  simply  to  be  cut  incumbit  probatio. 

All  the  other  Judges  agreed  with  his  Lordship,  that  if  the  sale  took  place  after 
the  date  of  the  indorsations,  the  transaction  fell  under  the  act  1696  ;  but  they  differed 
from  him  in  thinking  it  valid,  if  the  sale  by  Marshall  took  place  on  the  10th  January. 
The  act  1696  (it  was  observed),  being  made  to  repress  fraud,  and  as  every  possible 
device  would  be  fallen  upon  to  evade  it,  the  most  liberal  interpretation  should  be 

given  to  it.  The  presumption  of  law  arising  from  it,  is,  that  a  person  forsees  his  bank- 
ruptcy sixty  days  before  it  occurs ;  and  therefore  all  securities  granted  by  him  for 

prior  debts,  vdthin  that  period,  are  annulled.  But  if  the  transaction  in  question  were 
sustained,  a  person,  even  within  a  few  days  of  insolvency,  might  defeat  this  salutary 
regulation,  merely  by  informing  a  favourite  creditor  of  his  situation,  and  desiring  him 
to  assign  his  debt  to  some  friend,  to  whom  he  had  sold  goods  equal  to  its  amount, 
for  the  price  of  which  he  would  be  entitled  to  plead  compensation  upon  the  debt  thus 
assigned.  Although,  therefore,  in  the  present  case,  there  was  no  evidence  of  the 

bankrupt's  being  privy  to  the  transaction  between  the  two  defenders,  yet  it  was  too 
dangerous,  in  point  of  precedent,  to  be  supported.  Indeed,  independent  of  the  badness 

of  its  general  ten-[1146]-dency,  it  is  clear,  from  the  whole  circumstances  attending 
this  transaction,  that  the  indorsation  of  the  bills  arose  from  an  apprehension  of 

Marshall's  bankruptcy  ;  and  on  that  account  it  was  an  improper  accommodation  by 
Provan  and  Company  to  Hamilton  and  Company ;  especially  as  the  former  had 
previously  entered  into  an  agreement  with  Marshall,  to  grant  him  their  own  bills  for 
Ids  g)ods,  from  which  they  were  not  entitled  to  depart. 

The  court  "  adhered." 

Lord  Ordiimry,  Henderland. — Act.  Cullen. — Alt.  Corbet. — Clerk,  Sinclair. 

R.  Damdson,  Fol  Die.  v.  3,  p.  56.    Fac,  Col.  No.  95,  p.  212. 

No.  208.  [1150]  Shaw  v.  Hall.     November  17, 1747. 

Apriordisponee,  though  uninfeft,  entitled  to  challenge  a  second  disposition,  followed 

by  infeftment. 

Richardson  merchant  in  Kelso  having  in  his  person  several  adjudications,  whereon 
he  had  not  obtained  infeftment,  when,  in  the  year  1734,  his  affairs  fell  into  disorder, 
conveyed  these  adjudications  to  Gabriel  Hall  his  creditor,  in  security  [1151]  of  what  he 
owed  him ;  and  as  the  law  was  at  that  time  understood  to  stand,  Hall  was  advised  that 

Richardson's  own  right  being  personal,  he  was  effectually  denuded  by  the  disposition ; 
and  accordingly,  without  using  the  precaution  to  obtain  himself  inf ef t  by  the  superior 
apon  the  adjudications,  he  entered  into  possession.  But  the  memorable  decision 

between  Bell  of  Blackwoodhouse  and  Gartshore  *  supervening  in  1737,  Joseph  Shaw 
another  creditor  obtained  from  Richardson,  in  1740,  a  disposition  to  the  same  subjects, 
and  obtaining  himself  infeft  upon  the  adjudications,  and  thereby  acquiring  a  preference 
to  Hall,  as  the  law  now  is  supposed  to  stand  on  the  footing  of  that  decision,  pursued 
an  action  of  mails  and  duties. 

Gabriel  Hall  for  his  defence  pursues  a  reduction  of  Shaw's  right  on  the  act  1696  ;  on 
this  ground.  That  Richardson  was  notour  bankrupt  at  the  date  of  the  disposition  to 
Shaw ;  the  relevancy  whereof  was  contested  by  Shaw  on  this  ground,  that  his  preference 

to  Hall  did  not  arise  from  his  disposition  from  Richardson,  to  which  Hall's  disposition 
as  prior  was  preferable,  but  from  his  infeftment  from  the  superior.     That  being  the 

*  Rem.  Dec.  v.  2,  p.  15,  voce  Competition. 
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case,  his  infeftment  was  not  reducible  upon  the  act  1696,  as  the  Lords  found  JanuAiy 
1734,  Creditors  of  Scott  of  Blair  contra  Colonel  Charteris,  infra  h,  t. 

Answered,  That  it  might  be  true,  were  Hall's  allegeance  no  other  than  that  Richaid- 
son  the  common  debtor  had  become  bankrupt  within  60  days  of  Shaw's  infeftment, 
the  case  would  not  fall  under  the  act  1696,  as  that  infeftment  flowed  not  from  the 
common  debtor  ;  and  no  more  is  determined  by  that  decision.  But  here  the  allegeance 
is,  that  the  common  debtor  was  bankrupt  at  the  date  of  the  disposition  to  Shaw,  wUcli 
disposition  to  Shaw,  Hall  the  first  disponee  was,  as  creditor  to  the  granter  upon  the 
warrandice,  entitled  to  reduce  on  the  act  1696,  and  the  disposition  to  Shaw  being 
reduced,  the  infeftment  obtained  upon  the  adjudications  fell  of  consequence. 

Which  the  Lords  "  sustained,  and  found  the  reduction  competent." 

Fd,  Die.  V.  3,  p.  57.    KUkerran  (Bankrupt),  No.  7,  p.  53. 

No.  211.  [1154]  Riddel  v.  Creditors  of  Nibue.    February  16, 1782. 

A  disposition  ex  facie  absolute,  with  a  back-bond  bearing,  that  no  price  had  been  paid, 
but  that  the  infeftment  was  to  subsist  as  security  for  debts  due,  and  to  be  acquired 
by  the  disponee,  sustained  to  the  extent  of  debts  contracted,  whether  before  or 
after  infeftment. 

Jamieson,  upon  the  narrative  of  a  price  paid,  disponed  his  lands  of  Langside  to 
Niblie,  absolutely  and  irredeemably ;  and  on  this  disposition  infeftment  followed. 

Of  the  same  date  with  this  disposition,  a  back-bond  was  granted  by  Niblie  to 
Jamieson,  declaring,  that  no  price  had  been  paid  by  him  ;  but  that  the  infeftment  was 
meant  to  subsist  as  a  security  for  certain  debts  of  Jamieson,  then  in  the  person  of  Niblie, 
and  for  such  other  debts  as  NibUe  should  thereafter  transact  with  Jamieson's  creditors. 

Both  Jamieson  and  Niblie  died  soon  after ;  and  their  respective  creditors  having 
transferred  their  debts  to  trustees,  Mr.  Reid,  for  the  creditors  of  Jamieson,  instituted 
an  action  for  setting  aside  the  infeftment.  It  contained,  among  others,  a  conclusion 
for  restricting  the  security  thereby  created,  to  the  debts  due  to  Niblie  [1155]  &t  the  date 

of  the  infeftment,  upon  that  part  of  the  act  1696,  c.  5,  which  annuls  "  infeftments  in 
relief  or  security  of  debts  to  be  contracted." 

The  Lords,  in  respect  this  was  not  an  infeftment  in  relief  or  security,  but  an  absolute 
disposition  to  the  property,  sustained  the  same  to  the  extent  of  the  debts  due  by 
Jamieson  to  Niblie,  at  whatever  time  contracted. 

Reporter,  Lord  Justice  Clerk. — Act.  Ooilvie. — Alt.  Nairne. — Clerk,  Home. 

Craigie.  Fd,  Die,  v.  3,  p.  58.    Fac.  CoL  No.  33,  p.  54. 

No.  212.    George  Pickering  v.  Smith,  Wright,  and  Gray.    January  16,  1788. 

An  heritable  bond  granted  in  security  of  sums  to  be  paid  on  a  cash -account,  found 
ineffectual,  except  as  to  payments  made  prior  to  the  infeftment. 

James  King  granted  to  Smith,  Wright,  and  Gray,  bankers,  an  heritable  bond 
for  £2500 ;  on  which  infeftment  was  taken.  They,  on  the  other  hand,  by  a  separate 

deed,  acknowledged,  "  that  they  had  not  then  paid  the  above  sum ;  but  that  the 
bond  was  intended  as  a  security  for  such  payments  as  they  already  had  made,  or 
should  thereafter  make,  during  the  currency  of  a  cash-account  which  they  had  opened 
in  his  favour." 

King  accordingly  received  from  time  to  time  considerable  sums  ;  but  having  after- 
wards become  bankrupt,  and  disponed  his  estate  to  Pickering,  as  trustee  for  his 

creditors,  the  latter  instituted  an  action  for  reducing  this  heritable  security  ;  and 
Pleaded  :  By  the  statute  of  1696,  cap.  5,  it  is  enacted,  for  the  prevention  of  fraud, 
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"  That  any  disposition,  or  other  right  that  shall  be  granted  for  hereafter,  for  relief  or 
security  of  debts  to  be  contracted  for  the  future,  shall  be  of  no  force  as  to  any  such 
debts  that  shall  be  found  to  be  contracted  after  the  sasine  or  infeftment  following 

on  such  disposition  or  right."  The  security  in  question  having  been  evidently  granted 
for  a  debt  to  be  contracted  "  for  the  future,"  if  it  ever  was  to  exist  at  all,  comes  directly 
under  the  words  of  the  law  :  So  that  it  is  needless,  while  the  expression  is  thus  un- 

equivocal and  clear,  to  enquire,  whether  future  debts,  altogether  indefinite,  may  have 
been  more  especiaUy  the  object  of  the  statute.  Though  in  these  the  danger  of  fraud 
might  be  greater  thkn  in  definite  debts,  the  language  of  the  enactment  proves,  that  it 
was  apprehended  to  exist  in  both.  Accordingly,  the  Court  having  applied  the  statute 

to  indefinite  debts,  in  the  case  of  M'Dowal  contra  Rutherford,  No.  210,  p.  1153,  applied 
it  equally  to  such  as  were  future,  though  definite,  in  that  of  Kinloch  contra  Dempster, 
13th  June  1750,  Rem.  Dec.  v.  2,  p.  233,  voce  Right  in  Security. 

Answered :  Prior  to  the  statute,  it  was  usual  to  give  infeftments  in  security  of 
all  debts  to  be  contracted,  and  of  all  cautionary  obligations  to  be  incurred  in  future. 
By  means  of  these,  not  only  personal  but  real  creditors,  whose  rights  were 
posterior  to  those  infeftments,  could  be  postponed  at  pleasure  :  A  practice  of  a 
[1156]  fraudulent  tendency,  and  as  such  mentioned  by  Lord  Stair,  in  a  passage  (b.  2, 
tit,  3,§  27),  where  the  case  of  the  Creditors  of  Langton  *  is  referred  to  as  an  example, 
and  which  is  thought  to  have  given  occasion  to  the  act  of  Parliament  quoted.  But  the 
present  security,  on  the  contrary,  was  made  for  repayment  of  a  specific  debt,  being  the 
balance  of  a  cash-account,  not  exceeding  £2500 ;  the  onerous  cause  for  granting  which 
security  existed  from  the  time  when  the  defenders  agreed  to  pay  so  much  money.  If  the 
records  were  inspected,  the  estate  would  appear  burdened  to  that  amount ;  but  it  is 
difficult  to  conceive  how  creditors  could  be  thus  ensnared,  or  how  any  loss  could  ever 
result  from  the  discovery  that  in  fact  the  burden  was  of  no  less  extent. 

Beplied :  The  mere  promise  to  advance  money  is  of  no  significance,  as  it  could 
not  af  ord  ground  for  an  action  of  damages. 

Observed  on  the  Bench  :  So  salutary  an  enactment  ought  not  to  be  narrowed  in  its 
construction.  Far  from  introducing  any  iimovation,  it  does  no  more  than  confirm 
the  doctrine  of  our  feudal  law.  The  loan  of  the  money  was  essential  to  the  constitution 
of  the  right  in  question.  But  it  is  absurd  to  conceive  this  right  continually  fluctuating 
between  existence  and  non-existence,  according  as  the  money,  during  the  currency  oi 
the  cash  account,  should  have  been  paid,  repaid,  and  paid  again  ;  the  creditor  being 
of  course  the  vassal  one  day,  the  next  not  so,  the  third  a  second  time  vassal,  and  so 
forth. 

The  Lords  sustained  the  reasons  of  reduction  of  the  heritablebond,  so  far  as  respected 
the  sums  advanced  posterior  to  the  date  of  the  sasine  thereon. 

Reporter,  Lord  Stonbfield. — Act.  Dean  op  Faculty. — Alt.  Blaib. — Clerk,  Home. 

Stewart.  Fd.  Die.  v.  3,  p.  59.    Fac.  Col.  No.  14,  p.  25. 

No,  213.     Creditors  of  Sir  James  Dunbar  v.  Sir  Geobge  Abercromby. 
July  30,  1789. 

An  heritable  security  for  sums  posterior  to  its  date,  but  prior  to  the  delivery  of  it  to 
the  creditor,  found  valid. 

In  autumn  1774,  Sir  Robert  Abercromby,  the  predecessor  of  Sir  George,  having 
agreed  to  advance  £6000,  on  20th  December  ensuing,  to  Sir  James  Dunbar,  upon  a 
Mcunty  over  his  estate  ;  an  heritable  bond  for  that  sum  was  executed  in  the  month 
of  October,  and  in  November  infeftment  followed.  The  bond  and  the  instrument 
of  sasine  were  deposited  in  the  hands  of  a  person  who  was  the  man  of  business  of  both 
thcparties. 

The  money  was  advanced  at  different  times  until  spring  1775,  when  the  sum 

*  See  No.  11,  p.  33,  and  No.  146,  p.  1054.  See  also  Competition  and  Base  Infeft- ment. 
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of  £5000  having  been  completely  paid,  the  heritable  security  was  delivered  up  to 
Sir  Robert  Abercromby. 

In  a  competition  of  Sir  James  Dunbar's  creditors,  it  was  objected.  That  as  this 
money  had  not  been  all  advanced  prior  to  the  date,  either  of  the  bond  or  of  the  infeft- 
ment,  they  being  so  far  a  security  for  a  future  debt,  fell  under  the  sanction  of  the 
statute  of  1696,  cap.  5.     And  in  support  of  the  objection  it  was 

[1157]  Pleaded :  The  sum  of  money,  in  security  of  which  the  bond  was  granted 
and  the  infeftment  taken,  not  having  been  paid  for  several  months  posterior  to  the 
date  of  the  latter,  it  was,  in  the  terms  of  the  statute,  as  much  a  future  debt  as  if  the 
payment  had  not  been  made  for  years  after.  In  the  case  of  Kinloch  r.  Dempster, 
Rem.  Dec.  v.  2,  p.  233,  voce  Right  in  Security,  a  preference  claimed  under  an  infeft- 

ment in  security  of  £20,000,  was  restricted  to  £8000,  that  part  of  the  money  which 
only  was  paid  prior  to  its  date  ;  and  in  the  late  case  of  Pickering  contra  Smith,  No. 
212,  p.  1155,  an  infeftment,  in  security  of  money  to  be  drawn  in  consequence  of  a 
cash-credit  with  a  banker,  was  not  sustained. 

Answered  :  If  securities  for  future  debts  had  not  been  precluded,  the  enactment 
of  the  statute  of  1696  respecting  the  sixty  days  prior  to  bankruptcy,  must  have  become 
nugatory,  as  often  as  the  precaution  was  taken  of  having  such  previous  securities 
ready  to  supply  the  place  of  those  prohibited.  But  as  an  artifice  of  this  kind,  the 
security  in  question  could  never  be  employed.  None  of  the  parties  ever  meant  that 
it  should  be  given  or  received  for  any  ruture  debt ;  and  in  fact  it  was  not  delivered 
sooner  than  the  whole  of  the  money  was  paid ;  it  having  been  retained  tiU  then  in 

the  custody  of  the  granter's  agent,  who  happened,  which  is  a  circumstance  of  no 
moment,  to  be  likewise  the  agent  of  the  creditor.  The  delivery  no  doubt  was  posteiior 
to  the  date  of  both  the  bond  and  the  infeftment ;  but  this  was  equally  necessair, 
and  consistent  with  the  regular  practice  of  business.  By  that  practice,  which  is 
essential  to  the  absolute  safety  of  the  creditor,  the  debtor,  before  he  receives  his 
money,  must  have  the  bond  executed,  the  infeftment  taken,  and  the  latter  likewise 
put  on  record  ;  so  that  in  such  cases  it  is  the  date  of  the  delivery  of  the  security  which 
IS  alone  considered. 

The  decision  in  the  case  of  Kinloch  regarded  a  future  and  uncertain  debt ;  the 
ground  of  that  judgment,  as  stated  by  Lord  Ealkerran,  being,  that  neither  the  residue 
of  the  sum  had  been  paid,  nor  the  holder  of  the  security  laid  under  any  such  obUgation 
to  pay  it,  as  could  be  the  subject  of  diligence  to  the  granter  or  his  creditors  ;  Kilkerran, 
voce  Personal  and  Real,  p.  393.*  The  same  observation  is  applicable  to  the  case 
of  Pickering  contra  Smith. 

The  Lord  Ordinary  sustained  the  objection. 
But  a  reclaiming  petition  having  been  presented,  and  afterwards  a  hearing  in 

presence  appointed. 
The  Lords  repelled  the  objection. 

Lord  Ordinary,  Swinton. — Act.  Wight,  et  alii. — Alt.  A.  Abercromby,  et  d%L— 
Clerk,  Gordon. 

Stewart.  Fd.  Die.  v.  3,  p.  60.     Fac.  CoL.  No.  86,  p.  155. 

No.  214.     [1158]  Creditors  of  James  Stein  v.  Newnham,  Everett,  and  Company. 
November  14,  1789. 

Decided  in  conformity  with  Pickering  against  Wright,  &c.,  supra,  p.  1155.     Af&rmed 
on  appeal. 

By  disposition  and  assignation  followed  with  infeftment.  Stein  made  over  to 
Newnham,  Everett,  and  Company,  an  heritable  bond  for  £12,000,  as  "  a  security 
for  the  reimbursement  of  such  sums  of  money  as  should  be  drawn  from  them  by  orders, 
receipts,  accepted  bills,  or  promissory  notes,  for  behoof  of  John  Buchanan  and  Com- 

*  Under  Lord  Karnes's  report  of  the  same  case,  voce  Right  in  Security. 
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pany"  (a  partnership  with  which  Stein  had  a  concern),  in  consequence  of  a  credit 
or  cash-account  which  Newnham,  Everett,  and  Company  was  to  give  to  them. 

Of  this  conveyance,  as  having  been  "  granted  for  security  of  debts  to  be  con- 
tracted for  the  future,"  the  Creditors  of  Stein,  who  had  become  bankrupt,  instituted a  reduction  on  the  statute  of  1696. 

On  the  part  of  the  defenders,  the  topic  sometimes  resorted  to,  of  a  supposed 
analogy  between  the  unquestionably  valid  infeftments,  for  relief  of  cautionary 
engagements,  for  real  warranty,  or  for  guaranteeing  the  due  discharge  of  offices  of 
tmst,  and  such  securities  as  are  granted  for  future  debts,  was  insisted  on  ;  an  analogy 
which,  it  was  answered,  fails  in  this,  that  in  all  the  former  instances,  a  debt  is  con- 
Btitated,  but  in  the  last  case  there  is  nothing  but  an  agreement  to  lend  money,  which 
forms  no  debt. 

The  late  decision  of  Pickering  contra  Smith  and  others,  was  particularly  appealed 
to,  as  being  exactly  in  point  for  the  pursuers  ;  to  which  nothing  new  having  occurred 
in  the  argument,  it  is  sufficient  to  refer.     See  No.  212,  p.  1 155. 

The  cause  was  reported  by  the  Lord  President,  as  probationer,  who  observed, 
That  the  extent  of  the  cash-credit  being  inde&iite,  there  was  a  separate  ground  for 
annnlliag  the  conveyance,  agreeably  to  the  judgement  of  the  House  of  Lords  in  1734.* 

It  was  likewise  observed,  that  expediency  could  hardly  be  urged  in  support  of  the 
right  under  reduction,  as  bank-transactions,  being  of  a  momentary  nature,  require 
all  those  expeditious  methods  of  recovering  money  which  personal  securities  admit, 
bnt  which  are  inconsistent  with  the  tedious  process  of  ranking  and  sale,  so  often 
necessary  before  any  benefit  can  be  derived  from  heritable  security. 

The  Lord  Ordinary  having  "  found.  That  the  infeftment  for  security  of  Newnham 
and  Company,  could  not  avail  them  for  any  sums  paid,  or  obligations  undertaken 

by  them,  posterior  to  the  date  thereof," The  Court  adhered  to  that  interlocutor ;  but  remitted  the  cause  to  the  Lord 
Ordinary  to  hear  parties  on  the  farther  effect  of  the  objection  of  an  indefinite  burden. 

Lord  Ordinary,  Swinton. — Act.  Maconochie. — Alt.  Hay. — Clerk,  Colquhoun. 

Stewart.  Fol.  Die.  v.  3,  p.  59.     Fac.  Col.  No.  88,  p.  159. 

[1159]  *♦*  The  case  was  appealed, 

25th  February  1791. — The  House  of  Lords  ordered.  That  the  appeal  be  dismissed, 
and  that  the  interlocutors  therein  complained  of  be  affirmed. 

For  Newnham,  Everett,  and  Co.  Appellants,  John  Scott,  W.  Grant. — For  Stein's 
Trustee,  Respondent,  T.  Erskine,  Alex.  Wight,  James  Boswell. 

No.  215.    Creditors  of  John  Brouoh  v.  the  Heirs  of  Robert  Selby.    March  2, 
1791. 

An  heritable  Becurity  in  relief  granted  to  a  cautioner  in  a  cash-credit,  found  effectual 
only  as  to  money  advanced  prior  to  the  infeftment.  Heritable  security,  either 
to  hankers  for  cash-accounts,  or  to  the  cautioners  in  bonds  of  credit,  are  now,  by 
aubsequent  statute,  legal. 

Selby  was  a  joint  obligant  along  with  Brough  in  a  bond  granted  to  a  banker 
for  a  cTwlit  in  a  cash-account,  to  the  extent  of  £500.  Being,  however,  only  a  cautioner, 
Selby  at  the  same  time  obtained  from  Brough  a  bond  of  relief  in  common  form,  and 
a  dlBposition  in  security,  of  a  tenement  of  land  in  Edinburgh,  upon  which  disposition 
ittfeftment  immediately  followed. 

Brough  became  afterwards  bankrupt,  having  previously  operated  on  the  cash- 
credit  to  the  full  amoimt,  though  at  the  date  of  the  infeftment,  nothing  had  been orawn  upon  it. 

*  The  case  alluded  to  is,  Creditors  of  Merchiston  v.  Charteris,  mfra  h.  t. 
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Selby  having  paid  the  debt  to  the  banker,  his  heirs  after  his  death,  in  the  com- 
petition of  Brough's  creditors,  claimed  a  preference  in  virtue  of  the  disposition  in 

security.  To  this  the  other  creditors  objected,  That  at  the  date  of  the  infeftment 
no  part  of  the  debt  having  been  contracted,  the  security  was  void  as  having  reference 
to  a  future  debt ;  and  in  support  of  this  objection  they 

Pleaded  :  It  is  established  by  the  decisions  in  the  cases  of  Pickering  contra  Smith 

and  Others,  No.  212,  p.  1155,  and  of  Stein's  Creditors  contra  Newnham  and  OtheiB, 
No.  214,  p.  1 158,  that  heritable  securities  for  money  to  be  advanced  after  their  date, 
in  consequence  of  such  a  cash-credit  as  that  in  question,  fall  under  the  statute  of  1696. 

It  is  true,  that  here  the  disponee  was  not  the  principal  creditor,  but  a  cautioner 
or  creditor  for  relief.  The  difference,  however,  is  immaterial.  The  only  essential 
circumstance  is  the  debt  being  contracted  prior  or  posterior  to  the  security,  on  which 
surely  it  can  make  no  variation,  whether  the  claim  under  the  security  be  made  in  the 
one  character  or  in  the  other.  If  the  contracting  of  the  debt  be  subsequent  to  the 
infeftment,  the  last  will  be  equally  unavailing  to  a  creditor  for  relief  as  to  a  principal 
creditor.  Nor  is  there  any  ambiguity  as  to  the  nature  of  the  debt,  for  relief  of  which 
the  cautioner  becomes  a  creditor.  For  as  upon  the  money  being  advanced,  and  not 
sooner,  the  principal  debt  arises  to  the  principal  creditor ;  so  at  the  same  instant, 
the  accessory  debt  arises  to  the  cautioner,  as  creditor  for  relief.  Before  the  actual 
advance  of  the  money,  he  is  not  more  to  be  [1160]  considered  as  such,  than  the  advancer 
of  it  was  to  be  regarded  as  principal  creditor  ;  for  it  does  not  stamp  either  of  them 
with  the  character,  that  they  have  come  under  obligations  to  do  what  is  future,  the 
one  in  advancing  the  money,  the  other  in  becoming  surety  for  such  advance. 

Answered  :  Such  securities  for  relief  of  cautioner  in  cash-credits  are  in  practice 
extremely  common ;  ♦  nor  do  they  seem  less  agreeable  to  law  that  those  granted 
to  cautioners  for  persons  obtaining  offices  of  trust,  with  respect  to  the  validity  of 
which  however  no  doubt  can  be  entertained.  There  is  not  an  argument  which  can 
be  urged  for  supporting  an  heritable  security  in  either  of  the  cases,  that  does  not 
apply  with  equal  force  to  the  other. 

It  has  been  said,  that  before  the  money  was  actually  advanced  there  was  no  exist- 
ing debt,  nor  any  room  for  a  security  in  reUef.  But  it  is  plain,  that  the  cautioner 

had  previously  come  under  an  effectual  obligation  to  be  responsible  for  the  debtor's 
operations  on  the  cash-credit,  while  over  these  he  possessed  no  means  of  controul ; 
against  which  obligation,  therefore,  he  was  entitled  to  present  relief,  so  that  it  cannot 
be  regarded  as  a  future  debt. 

The  cases  of  Pickering  and  of  Newnham,  as  they  related  to  securities  obtained 
by  the  creditor,  afford  not  any  precedent  for  the  present,  which  respects  a  cautioneir. 

The  Lord  Ordinary  pronounced  this  interlocutor  :  "In  respect  that  in  the  bond 
of  relief  John  Brough,  the  principal  debtor,  is  bound  to  relieve,  free,  and  harmless 
keep,  Robert  Selby,  the  cautioner,  from  the  payment  of  the  contents  of  the  bond  of 
credit,  and  for  that  effect  to  deliver  it  up  to  him  cancelled,  or  report  a  valid  discharge 
thereof,  duly  registered,  against  the  term  of  Whitsunday  then  next ;  repels  the  objec- 

tion." On  advising,  however,  a  reclaiming  petition,  with  the  answers. 
The  Lords  altered  this  interlocutor,  and  found,  "  That  the  heirs  of  the  deceased 

Robert  Selby  are  only  preferable,  in  virtue  of  his  infeftment,  for  the  sums  they  can 
instruct  to  have  been  advanced  at  the  date  of  the  said  infeftment." 

Lord   Ordinary,   Dreghorn. — For  the  Creditors,  Cullbn. — Alt.   Abbrcromby.— 
Clerk, — MrrcHELSON. 

StewaH,  Fol,  Die.  v.  3,  p.  59.    Foe.  Col.  No.  171,  p.  351. 

*  A  variety  of  late  instances  were  produced  from  the  register  of  sasines.  • 
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No.  217.     [1163]  William  Keith,  Trustee  for  the  Creditors  of  John  Syme  v.  John 
Maxwell.    July  8, 1795. 

A  debtor  disponed  his  estate  absolutely,  under  a  back-bond  to  redispone,  upon  pay- 
ment of  the  debt.  The  extent  of  the  debt  came  to  be  notour,  by  means  of  an 

action  in  Court  regarding  it.  Being  rendered  bankrupt ;  found  he  could  not 
discharge  the  back-bond,  so  as  to  diminish  the  reversion,  to  the  prejudice  of  his 
creditors. 

On  a  settlement  of  accounts  between  Mr.  Constable  and  the  late  John  Syme, 
writer  to  the  signet,  his  agent,  there  was  a  balance  of  £6000  against  the  latter,  for 
which  it  was  concerted,  that  he  should  grant  a  bond  to  John  Maxwell,  one  of  Mr. 

Constable's  commissioners,  which  he  accordingly  did,  on  the  3d  December  1779. 
MaxweU,  a  few  days  after,  granted  a  back-bond  to  Mr.  Constable,  declaring, 

that  the  bond,  though  ex  facie  simply  in  his  favour,  was  truly  granted  to  him  in  trust 
ior  Mr.  Constable. 

And  on  the  same  3d  December  1779,  Syme  likewise  granted  an  absolute  and 
in«deemable  disposition  of  the  lands  of  Bamcailzie,  and  others,  to  Maxwell ;  who, 
on  the  other  hand,  on  the  6th  of  that  month,  granted  a  back-bond  to  Syme,  declaring, 
that  the  disposition  was  granted  only  in  security  of  the  bond  for  £6000  ;  and  there- 

fore he  obliged  himself,  whenever  it  was  paid,  to  redispone  the  lands  to  Syme. 
Maxwell  was  infeft  on  the  disposition,  17th  February  1781 ;  and  his  sasine  re- 

corded 17th  April  thereafter.  But  Syme,  till  his  death,  remained  in  possession  of 
the  house  and  parks  of  Bamcailzie. 

[1164]  Soon  after  this  transaction,  Syme's  affairs  fell  into  disorder  ;  and  on  12th 
Jane  1781,  he  was  obliged  to  retire  to  the  sanctuary. 

Upon  this,  one  of  his  creditors  brought  a  reduction  of  the  disposition  and  infeft- 
ment  in  favour  of  Maxwell ;  and  in  this  process,  in  which  the  pursuers  ultimately 
failed,  the  back-bond,  granted  by  Maxwell  was  produced,  and  the  whole  transaction 

The  whole  debts  on  which  the  diligence  against  Syme  had  proceeded,  were  after- 
wards paid,  and  he  continued  till  his  death  to  do  business  on  a  narrow  scale,  but  he 

was  never  again  solvent. 
Maxwell  having,  on  31st  December  1788,  become  cautioner  for  Syme  in  a  cash- 

accoimt  for  £500,  the  latter,  of  the  same  date,  executed  in  his  favour  a  bond  of  relief, 
in  which  he  narrated  the  disposition  granted  by  him  to  Maxwell,  and  the  back-bond 
he  had  received  from  him ;  and  declared,  that  the  said  disposition  should  subsist 
not  only  in  security  to  Mr.  Constable,  of  his  debt  of  £6000,  but  also  in  security  to 
Maxwell  himself,  for  the  consequences  of  his  cautionary  obligation ;  and  to  that 
extent,  he  discharged  the  back-bond. 

MaxweU  having,  after  Syme's  death,  paid  a  large  balance  due  on  the  cash-account, 
he  daimed  a  preference  for  it  over  the  subjects  contained  in  Syme's  disposition,  in Tiitae  of  the  restriction  of  his  own  back-bond. 

The  trustee  for  Syme's  creditors  brought  a  reduction  of  his  security  on  the  act 
1696,  c.  5 ;  1st,  Because  the  restriction  of  the  back-bond  was  obtained  several  years 
after  Syme  had  been  rendered  bankrupt ;  2dly,  Because  it  was  granted  in  security  of 
a  future  debt. 

In  defence.  Maxwell 

Pleaded  :  Syme's  bond  of  relief  being  of  the  same  date  with  the  bond  of  credit, 
the  defender's  debt  is  a  novum  ddntum,  to  which  the  act  1696  does  not  apply. 

Neither  does  his  security  fall  under  that  statute,  as  being  for  a  debt  to  be  contracted 
in  future.  It  arises  from  an  absolute  disposition,  qualified  by  a  back-bond ;  and 
Becurities,  although  for  future  debts,  when  taken  in  that  shape,  are  not  affected  by 
it ;  16th  February  1782,  Riddel  v.  Creditors  of  Niblie,  No.  211,  p.  1154. 

Besides,  it  is  not  the  disposition  and  infeftment  which  is  now  sought  to  be  reduced, 
b^t  the  restriction  of  the  defender's  back-bond,  which  being  a  personal  deed,  in  no 
slwpe  falls  under  the  act  1696,  the  enactments  of  which  are  diirected  only  against 
infeftments  in  security  of  future  debts. 

Answered :  An  absolute  disposition,  qualified  by  a  back-bond,  is  supported ; 
because,  ex /ocie  of  the  records,  the  disponer  is  wholly  divested  of  the  property,  and  no 
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creditor  will  contract  with  him  on  the  faith  of  it.  But  this  will  not  hold  in  the  present 

case,  where  Syme  was  not  only  allowed  to  remain  in  the  house'of  Barncailzie,  but  when 
the  back-bond,  before  the  defender  obtained  the  restriction  of  it,  had  been  jndiciallj 
produced,  which  made  it  publicly  known  that  the  lands  were  held  in  security  only  iw 
a  specific  debt  of  £6000,  and  that  the  re-[1165]-ver8ionary  value  still  belonging  to  Syma 
himself,  was  consequently  a  fund  on  which  his  creditors  might  rely  for  payment. 

Besides,  as  the  defender  originally  held  the  infeftment  solely  in  trust  for  Mr. 
Constable,  he  could  not  invert  the  nature  of  his  right,  so  as  to  make  it  a  secmity  for 

a  private  debt  of  his  own,  to  the  prejudice  of  Sjrme's  other  creditors,  especially  after his  bankruptcy,  as  from  that  time  he  was  not  entitled  to  give  partial  preferences. 
Replied  :  As  the  disposition  and  infeftment  were  sustained  in  the  process  where 

the  restriction  of  the  back-bond  was  produced,  the  defender,  so  far  from  conceiving 
himself  to  be  put  in  mala  fide  by  it,  was  confirmed  in  the  belief  that  he  was  safe  m 

accepting  the  security  which  that  right  afforded.  If  Syme's  other  creditors  discovend 
his  reversionary  interest  by  means  of  that  action,  they  ought,  if  they  counted  upon  it, 
to  have  immediately  secured  it,  by  inhibiting  Sjrme,  or  adjudging  the  back-bond. 

Neither  will  it  avail  the  pursuer,  that  the  infeftment  was  originally  granted  only 
in  security  of  a  debt  due  to  Mr.  Constable.  The  defender,  from  the  beginning,  hid 

an  unqualified  feudal  right  to  the  lands  in  his  person.  Mr.  Constable's  interest  was 
secured  by  a  separate  back-bond  from  him,  which  he  might  have  destroyed  without 
the  consent  of  Syme  or  his  creditors.  Syme  might  have  sold  the  lands  to  the  defender ; 
and  if  he  had  done  so,  the  sale  would  have  been  completed  by  a  simple  discharge  of 
the  back-bond.  And  if  a  total  discharge  of  it  would  have  effectually  vested  him  witli 
the  full  property,  the  discharge  which  he  obtained,  must  give  him  an  effectual  right, 
corresponding  to  its  extent. 

The  Lord  Ordinary,  "  in  respect  that  the  bond  of  relief  1788,  discharging,  pro  tatUo, 
the  former  back-bond,  was  granted  unico  covUextu  with  the  bond  of  credit  for  £500  to 
Sir  William  Forbes  and  Company,  found,  That  the  foresaid  deed  is  not  struck  at  by 
the  first  clause  in  the  statute  1696  ;  and  in  respect  that  the  deed  3d  December  1779, 
is,  ex  facie,  an  absolute  and  irredeemable  disposition  of  the  lands,  but  qualified  br 
a  relative  back-bond,  found,  That  that  disposition  and  infeftment  does  not  fall  under 
the  second  clause  of  the  statute  1696,  but  must  subsist  in  favour  of  Mr.  Maxwell,  until 
he  is  relieved  of  his  engagements  for  Mr.  Syme,  whether  prior  or  posterior  to  the  date 
of  the  infeftment ;  and,  therefore,  upon  the  whole,  assoilzied  Mr.  Maxwell  from  tiie 

reduction." On  considering  a  reclaiming  petition  and  answers,  the  Court,  thinking  the  case 
attended  with  difficulty,  ordered  memorials. 

When  the  cause  came  to  be  advised,  it  was 
Observed  on  the  Bench  :  After  the  judicial  production  of  the  back-bond,  it  wm 

just  as  well  known  to  Syme's  other  creditors,  that  the  disposition  was  granted  solely 
for  the  purpose  of  securing  Mr.  Constable's  debt,  as  if  a  clause  to  that  purpose  had 
appeared  in  gremio  of  it.  From  thenceforward,  therefore,  the  disposition  is  to  be 
considered  in  no  other  light  than  as  a  security ;  and,  consequently,  Mr.  Constable 
himself  could  not  have  covered,  by  means  of  it,  any  future  advances  he  might  have 
made  to  Syme,  and  far  less  could  the  defender,  whose  only  [1166]  interest  in  the 

disposition  was  in  the  character  of  Mr.  Constable's  trustee.  The  restriction  of  the  back- 
bond, therefore,  falls  to  be  reduced,  and  that  without  at  all  infringing  on  the  doctrine 

fixed  by  the  case  of  Riddel  v.  Nibblie. 

The  Court,  accordingly,  by  a  considerable  majority,  "  reduced,  decerned,  and 
declared  in  terms  of  the  libel,  in  so  far  as  respects  the  security  therein-mentioned, 

granted  in  favour  of  John  Maxwell." 
And  on  advising  a  reclaiming  petition  and  answers,  they  unanimously,  "  adhered." 

Lord    Ordinary,    Justice-Clerk. — Act.    Rolland,    Hay,    Morison. — Alt.    Geo. 
Fergusson,  Mat.  Ross. — Clerk,  Prinqle. 

Davidson,  Fol,  Die,  v.  3,  p.  58.    Fac.  Cd,  No.  182,  p.  431. 
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No.  237.     [1199]  Mr.  Alexander  Sutherland,  and  Others,  Arresters  v.  The  other 
Creditors  of  Mr.  David  Watson.    July  3, 1724. 

k  hankrupt  disponed  his  subject,  taking  the  bond  for  the  price  payable  to  his  creditors, 
with  the  proviso^  that  they  should  accept  of  certain  funds,  in  full.  Before  the 
creditors  had  accepted,  arrestments  were  used  in  the  hands  of  the  debtor  in  the 
bond.  In  a  competition,  the  arresters  were  preferred.  The  Lords  specially 
mentioned  their  ratio  decidendi,  viz.  that  the  bond  was  conditional,  depending 
on  the  acceptance  of  the  creditors.  Had  the  bond  been  simple,  and  to  the 
creditors  equally,  they  would  have  been  preferred. 

Mr.  Wataon  having  sold  his  office  in  the  Bill-Chamber  to  Mr.  Robertson,  upon 
the  27th  of  August  1723,  he  took  a  bond  for  the  price  thereof  payable  to  his  creditors, 

"  according  to  the  respective  sums  due  to  them,  as  in  a  former  disposition  of  his 
effects,  2d  May  1723,  or  as  they  should  be  ranked  by  the  Lords  of  Session."  And  the 
bond  contained  a  provision.  That  "  the  creditors  should  accept  of  the  funds  conveyed 
to  them  by  the  first  disposition,  and  what  should  accrue  to  them  by  the  bond,  in  full 
of  all  their  debts ;  and  also  with  this  provision.  That  if  any  of  the  creditors  should  use 
diligence  for  incarcerating  Mr.  Watson,  or  should  decline  or  neglect  to  testify  in  writing 
to  Mr.  Robertson  or  Mr.  Watson,  their  agreeing  to  the  above-mentioned  condition 
betwixt  and  Candlemas  then  next,  such  creditor  should  lose  his  share  of  the  sum 
contained  in  the  bond,  and  which  should  accresce  to  the  creditors  agreeing  to  the 
eondition." 

The  disposition  to  which  this  bond  referred,  was  to  all  his  creditors  therein -named, 
of  his  whole  estate  heritable  and  moveable,  and  of  the  half  of  the  dues  of  the  said 
office,  reserving  the  other  half  for  the  subsistence  of  himself  and  family ;  but  the 

disposition  was  also  clogged  with  a  froviaOy  '*  That  if  any  creditors  did  diligence  by 
arrestment  and  adjudication  or  otherwise  (without  the  consent  of  the  other  creditors, 
or  major  part  of  them),  then  the  creditors  so  doing  diligence  should  forfeit  their  right  in 

the  subject  disponed,  and  the  same  should  accresce  to  the  other  concurring  creditors." 
Within  sixty  days  of  the  date  of  these  deeds,  Mr.  Watson  became  notour  bankrupt 

in  the  terms  of  the  act  1696  ;  and  Mr.  Sutherland  and  others  of  the  creditors  did  not 

accept  of  these  conveyances,  but  arrested  the  price  of  the  office  in  Mr.  Robertson's 
hand,  and  they  craved  to  be  preferred  thereto  as  the  first  arresters. 

It  was  argued  for  the  other  creditors.  That  Mr.  Watson  having  taken  the  bond 
in  question,  payable  directly  to  his  creditors,  equally  among  them,  it  was  the 
Q200]  8&me  thing  as  if  he  had  granted  an  assignation  of  the  bond  in  favour  of  his 
creditors,  and  the  same  had  been  intimated  to  the  debtor  of  that  date,  which  being 
prior  to  the  arrestments,  he  was  fully  denuded  of  that  debt  in  their  favour ;  and 
therefore  a  subsequent  arrestment  by  one  or  more  of  them  could  not  deprive  the 
creditors  of  their  prior  jus  qucesitum,  2do,  As  such  a  conveyance  was  agreeable  to 
all  the  rules  of  equity,  so  it  was  not  reducible  upon  either  of  the  acts  1621  or  1696  ; 
for  there  being  no  diligence  used  at  the  instance  of  the  arresters,  before  the  granting 
of  the  bond,  they  could  not  subsume,  in  terms  of  the  act  1621,  that  there  was  any 
partial  preference  made  in  prejudice  of  their  more  timely  diligence  :  And,  as  to  the 

act  1696,  it  only  annuls  such  deeds  as  are  granted  to  a  bankrupt's  creditors,  in  pre- 
ference to  other  creditors ;  but  by  this  bond,  no  preference  is  given  to  one  creditor 

more  than  another,  but  all  are  equally  brought  in. 
It  was  answered  for  the  arresters.  That  the  bond  in  question  was  taken  payable 

to  the  creditors  as  they  should  be  ranked  by  the  Lords  of  Session  ;  which  supposed 
that  the  price  was  affectable  by  diligence,  there  being  no  other  form  of  ranking  before 
them  but  in  the  course  of  diligence,  which  the  arresters  having  first  used,  they  were 
(even  by  the  quality  in  the  bond)  the  preferable  creditors.  2do,  There  was  a  pro- 
vifljon  in  the  bond,  that  the  creditors  should,  betwixt  and  a  certain  time,  declare 
their  acceptance  of  their  proportion  of  the  subjects  in  the  disposition  and  bond,  as 
in  fall  of  their  debts :  From  which  it  was  argued,  that  till  the  acceptance  was  declared, 
Mr.  Watson,  who  was  possessed  of  the  bond,  might  have  altered  it ;  so  that  the  subject 
was  still  in  his  power,  and  the  arresters  having  affected  it,  they  carried  the  right  to 
the  sum,  which  was  still  in  bonis  of  Mr.  Watson  till  the  acceptance.  3tio,  The  act 
1696  disables  a  bankrupt  from  doing  any  thing  to  the  prejudice  of  his  creditors,  and 
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consequently  lie  cannot  even  deprive  them  of  the  chance  of  their  diligence ;  for  as 
creditors  are  not  obliged  to  accept  of  any  voluntary,  grant,  but  are  at  liberty  to  urn 
diligence,  if  the  bankrupt  were  allowed  to  rank  them  equally,  it  would  deprive  then  i 
of  the  preference  they  might  gain  to  themselves.  4to,  The  bond  and  disposition  wen 
so  qualified  and  clogged  by  the  clauses  above  mentioned,  that  the  creditors  neitlier 
could  nor  were  obliged  to  accept  of  them  :  There  was  a  direct  preference  given  to 
some  of  the  creditors  beyond  others,  by  the  provisions  in  the  bond  and  dispositimi; 
for  by  these,  such  creditors  as  did  diligence,  or  did  not  accept  betwixt  and  a  certua 
term,  were  to  lose  their  right,  and  that  accresced  to  the  accepters,  which  was  just  al 
one  as  if  he  had  disponed  to  a  few  of  his  creditors,  leaving  out  the  rest. 

The  Lords  preferred  the  arresters. 

Reporter,  Lord  Cullen. — Act.  Boswbll  &  Falconer. — Alt.  Hay  &  R.  Craigeb.— 
Clerk,  Dalrymple. 

Fd.  Die.  V.  1,  p.  85.    Edgar ̂   p.  63. 

No.  246.      [1210]  GrRANT  V.  CuNNiNGHAME,  Trustee  for  the  Creditors  of  the  Incor- 
poration OF  Shoemakers  in  Canongate.    June  5,  1747. 

The  Incorporation  of  Shoemakers  of  Canongate  having  become  solvent,  granted 
a  general  disposition  in  favour  of  their  creditors.  A  creditor  dissatisfied,  attempted 
to  reduce  it  on  the  act  1696.  Found,  that  as  a  body  corporate  was  incapable  of 
personal  diligence,  and  equivalents  were  inadmissible,  the  act  was  inapplicable ; 
therefore  the  disposition  was  good  at  common  law ;  although  some  small  dues 
of  entries  were  reserved  ;  this  being  necessary  for  the  future  existence  of  the 
society. 

It  being  discovered  in  1743,  that  the  Incorporation  of  Shoemakers  in  Canongate 
was  utterly  insolvent,  it  was  proposedjby  the  Incorporation,  and  agreed  to  by  the 
generality  of  the  creditors,  for  saving  the  expence  of  diligence,  that  the  Incorporation 
should  dispone  the  whole  effects  they  were  then  possessed  of,  to  their  creditors,  equally 
among  them,  to  be  accepted  in  full  satisfaction  of  their  debts.  And  accordmgly, 
on  14th  May  1743,  a  disposition,  proceeding  on  the  narrative  of  the  said  proposals 
being  accepted  of,  was  granted  by  the  Incorporation  to  Ninian  Cunninghame,  as 
trustee  for  the  whole  creditors,  all  particularly  named,  of  all  and  sundry  their  effects, 
heritable  and  moveable,  to  be  disposed  of  by  the  trustee,  and  applied  for  payment 
and  satisfaction  of  the  creditors,  according  to  their  respective  interests,  but  declaring 
the  trustee  to  be  liable  for  his  intromissions  only,  and  not  for  omissions ;  and  this 
disposition  was  of  the  same  date  intimated  to  the  tenants  of  the  tenements. 

On  the  16th  May  1743,  Thomas  Grant,  one  of  the  creditors,  repudiating  the  dis- 
position, used  arrestment  in  the  hands  of  the  said  tenants,  and  pursued  a  furthcoming 

before  the  Sheriff  ;  which  being  brought  by  advocation  before  the  Lords,  he  repeated 
a  reduction  of  the  disposition  on  the  following  grounds  :  Imo,  As  fraudulent  on  the 
act  1696  ;  and  certain  circumstances  were  insisted  on  as  equivalent  to  the  particular 
requisites  in  that  statute  for  inferring  bankruptcy.  At  least  2do,  As  fraudulent 
upon  the  common  law ;  and  separatim,  as  containing  special  clauses  with  which  no 
creditor  was  obliged  to  comply,  viz.  The  creditors  being  obliged  to  accept  of  their 
dividend  in  satisfaction,  and  the  trustees  being  declared  free  of  omissions. 

Upon  the  first,  the  Lords  were  clear,  that  no  reduction  could  lie  upon  the  act 
1696,  as  the  Incorporation,  a  body  politic,  was  not  capable  of  the  personal  diligence 
requisite  by  that  statute,  and  that  no  equivalent  circumstances  are  ever  admitted 
to  bring  a  debtor  under  the  description  of  it :  And  were  no  less  clear,  that  as  a  reduction 
at  common  law  had  no  other  effect  than  to  bring  in  all  the  creditors  equally,  there 
could  lie  no  reduction,  at  common  law,  of  a  disposition  which  gave  the  creditors  the 
very  same  thing  which  they  could  obtain  by  the  reduction ;  and  so  the  Lords  have 
uniformly  found,  and  lately  in  the  case  between  Snodgrass  and  the  other  Creditors 
of  Beat,  No.  245,  p.  1209. 
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Upon  the  other  points,  had  the  case  been  of  a  disposition  by  a  man  to  his  creditors, 
the  objection  would  have  been  good,  that  a  creditor  could  not  be  bound  to  accept 
of  his  dividend  in  satisfaction.  But,  as  in  the  case  of  an  Incorporation,  there  could 
be  no  other  future  acquisition,  but  what  might  arise  from  the  trifling  upsets  of  new 
intrants,  which  was  said  to  be  no  more  than  sevenpence  from  each  intrant,  as  it  was 
too  inconsiderable  to  be  thought  of,  so  no  such  upset-money  [1211]  was  ever  to  be 
erpect«d,  and  consequently  the  Incorporation  would  in  efEect  end  or  die  out  with 
i  the  present  members,  if  these  small  contributions,  for  the  use  of  their  poor,  were  to 
be  for  ever  mortgaged  for  the  use  of  the  creditors.  And  as  to  trustees  being  declared 
free  of  omissions,  the  Lords  seemed  not  to  approve  of  their  former  decision,  in  the  case 
of  the  Creditors  of  Ouchtertyre,  mentioned  m  No.  245,  p.  1209,  where  it  was  found, 
on  that  very  ground,  that  the  trustee  was  declared  free  of  omissions,  that  the  creditors 

[  were  not  bound  to  accept.  They  now  considered  such  clauses  to  be  common  and 
ordinary  in  trust-rights,  and  that  no  trustee  will  be  found  who  will  accept  on  other 
terms ;  and  that  the  trust  may  be  transferred  to  another  where  he  is  observed  not 
to  act  carefully. 

And,  on  these  considerations,  the  Lords  "  sustained  the  disposition,  and  preferred 
the  trustee  to  the  arrester."    See  Society. 

Fol,  Die.  V.  3,  p.  66.    KUkerran  (Bankrupt),  No.  6,  p.  52. 

No.  250.    [1214]  William  Wilson  and  The  Creditors    of    Robert  Baillie  v. 
Neil  M'Vicar.    February  18, 1762. 

A  disposition,  although  containing  extraordinary  powers  and  conditions,  sustained 
to  the  efEect  of  giving  the  creditors  at  large  right  to  the  funds,  and  preventing 
the  separate  diligence  of  an  individual  creditor.     See  the  note. 

Robert  Baillie,  merchant  in  Edinburgh,  having  become  bankrupt,  a  very  numerous 
meeting  of  his  creditors  was  held,  who  resolved  to  concur  in  joint  measures. 

At  another  general  meeting  of  his  creditors,  Robert  Baillie  executed  a  general 
disposition  of  all  his  effects,  heritable  and  moveable,  containing  a  special  assignation 
oi  aU  the  different  debts  due  to  him,  in  favour  of  a  trustee,  for  behoof  of  all  his  creditors. 
In  consequence  of  which,  William  Wilson,  who  was  the  trustee  named,  entered  to 
tie  possession  of  the  subject. 

After  this,  Neil  M'Vicar,  one  of  Robert  Baillie's  creditors,  who  had  not  acceded 
to  joint  measures,  nor  to  the  trust-disposition,  laid  on  an  arrestment  in  the  hands 
of  the  trustee ;  upon  which  a  competition  ensued  betwixt  him  and  the  acceding 
creditors. 

Objected  for  Neil  MTicar:  The  trust-disposition  contains  sundry  extraordinary 
powers :  The  Court  have  often  found  dispositions  by  a  bankrupt  to  a  trustee,  for 
behoof  of  all  his  creditors,  insufficient  to  interpel  the  diligence  of  dissenting  creditors. 

[1215]  Answered  for  the  creditors  :  Supposing  the  present  disposition  not  to  be 
good  as  a  disposition  to  a  trustee,  and  containing  extraordinary  powers  ;  yet  still  it 
maj  stand  good  as  a  disposition  to  all  the  creditors  ;  the  effect  of  which  will  be,  that 

the  trustee's  right  will  fall ;  but  the  disposition  itself  will  stand  good,  so  as  to  bring 
in  all  the  creditors  equally,  according  to  the  preference  of  their  several  rights  and 
diligences,  and  so  as  to  interpel  particular  creditors  from  taking  separate  diligences 
for  the  future. 

Justice  and  equity  demand,  that  the  disposition  should  be  sustained  to  this  effect ; 
for,  iu  the  nature  of  things,  it  is  fair  and  just,  that,  if  a  man  has  not  funds  to  pay  all 
his  creditors,  he  should  surrender  all  the  property  he  has,  to  be  divided  in  proportion 
to  their  several  rights.  And,  on  the  other  hand,  nothing  can  be  more  unreasonable, 
or  inconsistent  with  the  principles  of  justice,  than  an  unequal  and  unproportioned 
diTision  of  a  bankrupt's  funds  ;  that  after  a  debtor  is  reduced  to  the  state  of  bank- 

ruptcy, his  creditors  should  strive  to  get  the  start  of  one  another  by  a  sort  of  legal 
scramble  for  his  effects,  and  that  the  diligences  of  the  law  should  be  used  as  engines 
for  an  advantage  plainly  unequal  and  unjust. 



182  BANKRUPT  l«».l 

Though  the  right  of  the  trustee  shall  fall,  the  execution  of  such  a  disposition 
sustained  will  be  easy.  As  no  creditor  will  be  allowed  to  do  diUgence  for  his  se] 
behoof,  contention,  confusion,  and  ezpence  will  be  avoided.  On  the  other 

any  one  creditor  wanting  to  have  the  bankrupt's  subjects  turned  into  money 
the  common  behoof,  may  bring  a  multiple  poinding  in  the  name  of  the  trustee, 
upon  the  dependence,  can  in  course  obtain  a  sequestration,  and  get  a  factor  appoint 
by  the  Lords,  who  is  bound  to  do  diligence,  and  administrate  according  to 
wise  and  useful  rules  established  by  authority  of  the  Court.  And,  in  the  Bame  manno^ 
in  order  that  the  heritable  subject  may  be  turned  into  money,  any  one  creditof 
may,  on  a  disposition  compleated  by  infeftment,  bring  a  ranking  and  sale;  or 
he  may  adjudge,  and,  on  that  adjudication,  a  sale  may  proceed. 

"  The  Lords  found.  That  Neil  M'Vicar  is  not  entitled  to  be  preferred  upon  Ui 
arrestment." 

Act.  Burnet,  Lockhart. — Alt.  Garden,  Jo.  Dalrymple. 

FoL  Die.  V.  3,  p.  64.    Fac.  Col.  No.  80,  p.  177. 

No.  259.     [1228]  Patrick  Grant  v,  Alexander  Duncan.    January  29, 1717. 

An  heritable  bond  was  granted  for  ready  money  paid  some  time  before  bankruptcy, 
but  upon  which  sasine  was  not  taken  till  within  the  60  days.  The  Lords  found 
the  bond  was  to  be  considered  as  of  the  date  of  the  sasine,  and  therefore  null  as  to 
the  point  of  bankruptcy,  but  without  prejudice  to  the  personal  obligation. 

Patrick  Grant,  being  a  creditor  to  Alexander  Hamilton,  did  raise  a  declarator 
of  bankrupt  against  the  said  Alexander,  and  Alexander  Dimcan,  who  had  obtained 

an  infeftment  of  annualrent  in  the  bankrupt's  lands,  within  60  days  before  he  fled ; 
and  after  probation,  the  qualifications  of  the  act  of  Parliament  were  found  proven. 

It  was  alleged  for  Alexander  Dimcan  :  The  act  of  Parliament  did  not  concern 
his  case  ;  because  the  ground  of  his  infeftment  is  not  a  bond  granted  in  payment  or 
satisfaction  of  any  preceding  debt,  but  is  an  heritable  bond  granted  for  money  bona  fide 

lent  and  paid  down  by  the  defender's  father,  when  the  common  debtor  was  in  suflicient 
credit,  though  some  time  after  he  broke  suddenly. 

It  was  answered  for  the  pursuer  :  The  fact  is  as  follows.  The  defender's  heritable 
bond  is  upon  the  21st  of  June  1709  ;  the  pursuer  finding  nothing  on  record  against 
the  commoh  debtor,  became  creditor  in  the  sum  of  £422  the  first  of  August  thereafter, 
and  infeftment  followed  upon  the  defender's  debt  the  13th  of  October ;  Hamilton  broke 
in  the  month  of  November  thereafter  ;  and  the  pursuer  did  prosecute  diligence  upon 
his  debt  without  delay  :  and,  from  that,  Imo,  alleges,  that  the  defender  is  in  the  case 
of  the  act  of  Parliament,  in  as  far  as  his  infeftment  is  taken  within  a  month  of  the 

common  debtor's  flying :  2do,  The  infeftment  is  for  further  security  of  the  personal 
obligement  to  pay,  and  so  is  in  the  precise  words  of  the  act,  which  provides,  that  all 
voluntary  deeds  by  dyvors,  at,  or  after  their  becoming  bankrupt,  or  within  the  space 
of  60  days  before,  in  favour  of  any  of  their  creditors,  for  satisfaction  or  further  secuntj 
in  preference  to  other  creditors,  shall  be  void  and  null :  3tio,  His  case  is  in  the  meaning 
and  reason  of  the  law,  which  was  to  prevent  the  frauds  of  sinking  debtors,  that  it  should 
not  be  in  their  power  to  favour  a  creditor  in  meditatione  fugm ;  and  that  creditors 
keeping  up  their  precepts  of  sasine,  whereby  others  finding  no  real  diligence  might  be 
induced  to  lend,  should  be  reckoned  to  have  contracted  with  their  debtors  only  at  the 
dates  of  their  sasines ;  and  if  the  granting  of  original  bonds  would  elude  the  act,  there 
would  be  no  difliculty  to  get  friends  to  advance  the  money,  and  get  new  securities,  or 
creditors  might  retire  their  former  securities,  and  take  new  original  bonds.  And 
albeit  the  act  does  speciaUy  provide  against  that  practice,  yet  co-creditors  would  not 
know  the  fact  of  retiring  former  debts,  nor  have  any  mean  of  probation,  but  the  parties 
oath,  which  proves  oft  times  dangerous ;  besides  such  original  debts  might  be  assigned 
to  third  parties  ignorant  of  the  facts,  and  thereby  the  act  eluded. 

It  was  replied  :  The  act  was  not  intended  to  be  a  snare  to  creditors  laying  down 
their  money  bona  fide,  who  can  never  be  presumed  to  deal  fraudulently ;  but  was 
intended  against  creditors  transacting  former  debts  for  new  securities,  or  accepting  of 
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ooiToboratdonfi ;  and  the  defender  is  neither  in  the  words  nor  meaning  of  the  act.     The 
words  of  the  act  provide  against  payment  or  further  security  of  creditors,  that  is  to  be 
understood  anterior  creditors  ;  for  an  original  bond  is  not  [1229]  said  to  be  granted  to 
a  creditor,  but  he  who  lends  the  money  becomes  creditor  by  the  bond.     2do,  Though 
ike  sasine  be  taken  within  60  days,  in  that  case  the  act  only  provides  that  the  bond  shall 
be  reckoned  of  the  same  date  with  the  sasine  ;  but  still  it  is  an  original  bond  for  money 
truly  paid  bona  fide,    3tio,  Neither  is  it  to  be  regarded,  that  the  precept  of  sasine  is  for 
farther  security  of  the  debt,  because  the  bond  containing  a  personal  obligement  and 
precept  of  sasine,  is  a  transaction  for  security  of  the  money  advanced  ;  whereas  a  right 
for  further  security,  in  the  meaning  of  the  act,  is  a  corroborative  right  of  a  former 
debt.    4to,  The  inconveniences  insisted  on  are  but  imaginary  ;  for  this  act  provides 
more  amply  against  the  frauds  of  bankrupts,  than  the  law  of  any  other  nation :  and 
though  it  may  be  difficult  to  prove  the  fact  of  receiving  bonds  in  satisfaction  of  former 
debts,  in  such  a  case  non  defitnt  jus,  sed  probatio ;  and  the  Lords,  in  several  former  cases, 
have  found,  as  the  defender  now  pleads,  that  such  as  acquire  bona  fide  are  secure,  No. 
192,  p.  1120,  Campbell  of  Glenderowal  v.  Graham  of  Gorthie,  in  the  case  of  a  bill 
of  exchange,  where  the  act  was  only  found  to  take  place,  if  the  same  was  for  security, 
and  not  for  money  received  ;  and  lately,  in  the  case  of  the  Creditors  of  Orbiston,  where 
the  Lords  sustained  a  disposition,  in  so  far  as  it  was  not  granted  in  satisfaction  or 
security  of  former  debts,  voce  Right  in  Security. 

It  was  duplied  :  The  present  case  diEers  greatly  from  those  formerly  determined  ; 
for  a  bill  of  exchange  may  safely  be  negotiated  and  purchased  bona  fide ;  and  a  dis- 

position in  like  manner.  But,  in  this  case,  there  is  a  bond  containing  a  personal 
obligement  for  payment  of  the  money,  and  a  precept  of  sasine  for  further  security  ; 
and  no  sasine  being  taken,  creditors  intervened.  The  personal  obligement  is  not 
quarrelled  nor  quarrellable  as  in  the  former  cases,  upon  which  the  defender  might  have 
done  all  diligence  ;  but  the  efEect  of  the  act  is  only  against  the  sasine  in  preference  to 
other  creditors. 

"  The  Lords  reduced  the  sasine."  Ddrymfle,  No.  168,  p.  232. 

No,  261.    0233]  The  Trustees  for  the  Creditors  of  John  Lowis  of  Merchiston  t?. 
Colonel  Francis  Charteris  of  Amisfield.    June  19,  1731. 

A  debtor  granted  an  heritable  bond,  bearing  to  be  for  money  instantly  advanced.  The 
creditor  did  not  take  infeftment  till  several  years  after  the  date  of  the  bond,  by 
which  time,  the  debtor  had  become  bankrupt.  Although  it  was  contended  this 
was  a  novum  debitum,  not  security  for  a  prior  debt,  yet  the  act  of  1696  was  found 
to  apply,  and  the  security  held  to  be  of  the  date  of  the  sasine,  consequently 
reducible. 

John  Lowis,  while  apparent  heir  of  the  estate  of  Merchiston,  had  had  some  trans- 
action with  Colonel  Charteris  of  an  extraordinary  nature.  Soon  after  succeeding 

to  the  estate,  Mr.  Lowis  became  bankrupt,  and  executed  a  trust-disposition  omnium 
^K^norum  in  favour  of  Mr.  Archibald  Murray,  advocate,  and  others,  for  behoof  of 
his  creditors. 

Colonel  Charteris  claimed  as  a  creditor  upon  two  heritable  bonds,  one  for  £3743, 
48. 4d.  Sterling,  the  other  for  £1000.  The  first  was  dated  in  1718,  the  other  in  1721. 

No  infeftment  was  taken  on  either  till  after  Mr.  Lewis's  bankruptcy  in  1727. 
The  creditors  pursued  different  actions  against  the  Colonel  relative  to  these  claims. 

One  on  the  statute  of  12th  of  Q.  Anne,  and  other  acts  for  preventing  usury  ;  and  one 
on  the  act  of  1696,  relative  to  bankruptcy. 

It  was  alleged  that  the  Colonel  had  never  actually  lent  Mr.  Lowis  one  farthing. 
But  that,  about  1707  or  1708,  Lowis  had  lost  at  play,  to  a  Count  Nicola  and  an- 
[l234]*o1Jier  gambler,  about  £400,  for  which  he  had  granted  bills  ;  of  which  £190  had 
been  conveyed  to  the  Colonel ;  and  that,  from  this  small  beginning,  by  accumulating 
interest,  premiums,  forbearance-money,  hush-money,  &c. ;  for  which  new  bonds  were 
periodically  taken,  the  sum  had  at  last  swelled  to  the  enormous  amount  claimed. 
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During  the  course  of  these  transactions,  Mr.  Lowis  had  made  payments  in  cash  to  tfci 
Colonel,  to  a  large  amount. 

In  as  far  as  the  bonds  bore  to  be  in  corroboration  of  former  bonds,  the  Colond 
claimed  no  preference ;  but  each  of  them  bore  that  besides  certain  sums  had  hm 
instantly  advanced.  To  this  extent  he  claimed  preference,  and  insisted,  that  te 
narratives  of  the  bonds  were  probatio  'probata  of  the  fact.  While,  on  the  otlvc 
side,  it  was  contended,  that  there  were  such  pregnant  circumstances  of  suspidoa 
attending  the  transactions,  that  the  Colonel  must  enter  into  a  full  explanation.  Hi 
was  ordered  to  condescend.  His  condescendence  was  found  not  sufficiently  satisf actorf« 
The  creditors,  on  their  part,  stated  circumstances  of  suspicion  and  fraud.  The  ComI 

''  found  the  narratives  of  the  bonds  in  question  did  sufficiently  astruct  their  onerov 
cause."  The  creditors  appealed ;  and  tne  House  of  Lords  adjudged  that  the  bondl 
did  not  sufficiently  astruct  their  onerous  cause,  "  without  some  further  proofs  theieol 
from  circumstances  or  otherwise."  The  cause  accordingly  returned  to  the  Court  of 
Session,  where  the  Colonel  brought  forward  the  circumstances  he  founded  on,  whidi 
the  creditors  attempted  to  obviate.  The  Court  of  Session  found  the  bonds  void  and 
null.  Colonel  Charteris  appealed.  The  House  of  Lords  varied  the  interlocutor  so  fir 
as  to  find  the  bonds  not  nuH,  but  paid. 

On  the  branch  of  the  cause  which  depended  on  the  act  1696,  the  Lord  Newhall, 

Ordinary,  had  pronounced  this  interlocutor :  "  Finds  that  the  evidences  adduced 
by  the  Creditors  against  the  Colonel,  that  the  bond  in  1718,  in  so  far  as  concerns  the 
sum  of  £1707  "  (said  to  have  been  instantly  advanced),  "  were  not  sufficient  to  docu- 

ment that  the  said  sum  was  ah  ante  contracted  before  the  date  of  the  said  bond" 
(repeated  the  same  interlocutor  as  to  the  bond  granted  in  1721),  "  but  found  that  both  I 
the  said  bonds,  bearing  date  so  many  years  before  Merchiston's  bankruptcy,  fell  under 
the  act  of  Parliament  1696,  in  regard  the  infeftments  thereupon  were  not  taken  by  the 

Colonel  till  within  the  60  dajrs  of  Merchiston's  becoming  bankrupt,  according  to  tiie 
disposition  of  the  said  act ;  and  that  the  clause  of  the  said  act,  making  the  securittes 
to  be  considered  as  of  the  date  of  the  infeftment,  was  noways  introduced  in  favour  of 
the  creditor  infeft,  to  give  him  the  privilege  of  a  new  debt  then  contracted,  of  the  date 
of  the  infeftment,  but  was  introduced  allenarly  in  favour  of  the  co-creditors,  and  in 
jXBnam  of  the  creditor  infeft,  who  had  kept  up  his  precept  of  sasine  latent ;  and  there- 

fore, that  both  the  first  bond  as  to  its  whole  sums,  and  the  second  bond,  fall  under  the 

act  of  Parliament  1696,  and  are  reducible  upon  the  said  act." 
Colonel  Charteris,  in  a  petition  against  this  interlocutor,  repeated  the  arguments 

which  had  been  used  in  former  cases,  particularly  Chalmers  v.  (^editors  of  Riccarton, 
No.  260,  p.  1231,  in  order  to  show  that  nova  cM)ita  do  not  full  under  the  act  1696. 

[1235]  The  Creditors  answered.  That  it  may  be  a  doubtful  question,  and  has  been 
variously  decided,  whether  nova  debita,  strictly  so  called,  fall  under  the  act  1696  or 
not ;  but  the  present  question  does  not  depend  on  that. 

The  Colonel  alleges  he  lent  his  money  in  1718  and  1721  ;  and  then  received  bonds. 
When  the  bankruptcy  happened  in  1727,  and  not  till  then,  he  took  infeftment.  The 
Lord  Ordinary  has  found  the  bonds  reducible  :  1st,  Because  the  money  was  not 
borrowed  at  the  time  of  the  infeftment,  which  is  the  legal  date  of  the  security,  but 
was  borrowed  long  before  :  2dly,  Because,  in  the  construction  of  law,  and  in  the 
express  words  of  the  act  of  Parliament,  the  date  of  the  security  is  not  the  dat€  of  the 
bond,  but  the  date  of  the  sasine.  Therefore  the  debts  must  be  considered  as  contracted 
in  1718  and  1721  ;  but,  according  to  the  appointment  of  the  statute,  the  heritable 
security  is  to  be  considered  as  granted  in  1727,  falling  within  the  period  of  the  bank- 

ruptcy. It  follows  that  the  bonds  are  reducible,  in  the  same  manner,  as  if  either 
a  different  bond,  or  no  bond  at  all,  had  been  granted  in  1718  and  1721  ;  and  the 
bonds  in  question  had  not  been  granted  till  the  date  of  infeftment  in  1727  :  There  can 
be  no  doubt,  that  security  given  in  1727,  for  a  debt  contracted  in  1718,  would  be  nuD, 
in  the  event  of  bankruptcy  within  60  days. 

The  matter  may  be  considered  in  another  light.  Since,  by  the  act,  the  bonds 
are  to  be  considered  as  dated  in  1727,  the  case  is  the  same  as  if  a  bond  had  been  granted 
in  1727,  bearing  in  its  narrative,  that  it  was  for  money  lent  in  1718  and  1721 ;  and 
the  infeftment  taken  in  1727.  There  can  be  no  doubt  this  security  would  be  void 
upon  the  statute. 

If  this  be  not  the  meaning  of  the  act  of  Parliament,  it  seems  to  have  none  ;  for 
the  act  does  not  allow  the  date  of  the  bond,  as  actually  written,  to  be  considered, 
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but  fidione  juris  makes  it  the  date  of  the  sasine,  and  so  only  it  must  be  considered. 
But  the  law  does  not  say,  that  when  the  debt  is  contracted  several  years  before,  the 
money  shall  fidione  juris  be  understood  to  have  been  lent  at  the  date  of  the  sasine, 
and  thereby  place  it  in  the  situation  of  a  novum  ddntum.  By  no  meaps.  The  time 
of  the  contraction  must  remain  as  it  de  facto  happened  ;  only  the  date  of  the  sasine 
is  to  be  reckoned  the  date  of  the  security. 

If  an  inhibition  had  been  used  against  Lowis  in  1722  ;  these  bonds  would  not 
have  fallen  under  that  inhibition,  because  the  debt  was  contracted  before.  But,  in 
this  question  of  bankruptcy,  the  bonds  are  held  as  dated  in  1727.  So  the  point  which 
the  Lord  Ordinary  has  determined  is  this  ;  that  the  heritable  bonds  being,  in  law, 
granted  in  1727,  after  the  bankruptcy,  for  debts  contracted  in  1718  and  1721,  the 
securities  are  void  by  the  statute.  Accordingly,  it  is  explained  by  the  words  of  the 
interlocutor,  that  the  making  the  security  to  be  considered  as  of  the  date  of  the  in- 
feftment,  was  not  introduced  in  favour  of  the  creditor  infeft,  to  give  him  the  privilege 
of  a  new  debt,  then  contracted,  of  the  date  of  the  infeftment,  but  was  introduced 
in  favour  of  the  co-creditors,  and  in  poenam  of  the  creditor  infeft,  who  had  deceived 
others,  by  keeping  his  precept  of  sasine  latent. 

[1236]  The  grand  object  of  the  act  of  Parliament  is  to  prevent  persons,  in  collusion 
with  their  debtor,  from  taking  rights  upon  which  infeftment  may  follow,  and  keeping 
them  up  latent  till  other  persons  be  induced  to  lend  money,  perhaps  to  the  extent 
of  the  estate ;   and  then,  in  collusion  still  with  the  debtor,  step  forward  and  take 
infeftment,  to  the  disappointment  of  all  others.     If  the  act  does  not  prevent  this, 
it  does  httle  ;  for,  otherwise,  any  one  may  lend  a  person  money  to  the  extent  of  his 
estate,  take  heritable  security,  keep  it  up  till  contractions  of  the  like  value  be  made, 
and  then  effectually  take  infeftment.     It  is  precisely  to  prevent  this,  that,  at  what- 

ever time  the  contraction  is  made,  the  law  makes  the  security  of  the  date  of  the  sasine  ; 
and  presumes  a  fraud  from  the  keeping  the  precept  latent.     By  this  means  creditors 
have  an  opportunity  to  bring  their  debtor  under  the  state  of  bankruptcy,  when  they 
see  an  infeftment  taken.     A  creditor,  therefore,  who  means  to  rely  on  his  infeftment, 
is  under  the  just  necessity,  either  of  completing  it  instantly,  or  losing  the  benefit  of  it. 

It  follows,  then,  that  as  the  words  of  the  act  must  be  taken  as  consistent  with 
themselves,  and  as  they  are  plainly  conceived,  so,  if  an  heritable  bond,  in  the  case  of 

bankruptcy,  is  to  be  held  to  be  of  the  date  of  the  sasine,  Charteris'  bonds  are  to  be 
considered  as  dated  in  1727,  while  he  admits  the  debts  were  contracted  long  before ; 
therefore  the  securities  are  securities  for  anterior  debts. 

The  Lords  adhered  to  the  interlocutor  of  the  Lord  Ordinary,  finding  the  bonds 
reducible  upon  the  act  1696. 

Colonel  Charteris  presented  a  second  petition  ;  upon  advising  which,  with  answers, 
their  Lordships  still  adhered. 

This  branch  of  the  cause  was  not  brought  under  appeal.  By  the  fate  of  the  bonds, 
on  account  of  usury  and  extinction  by  payment,  above-mentioned,  it  became  un- 

necessary to  resist  the  decision,  in  so  far  as  founded  on  the  act  1696. 

Lord  Ordinary,  Newhall. — For  the  Creditors,  Akch.  Murray,  Ro.  Dundas. — For 
Colonel  Charteris,  Jas.  Graham,  Jo.  Forbes,  Dun.  Forbes. 

In  the  House  of  Lords,  For  the  Creditors,  Ro.  Dundas,  J.  Strange,  A.  Hume  Camp- 
bell, Wm,  Hamilton. — For  Colonel  Charteris,  Dun.  Forbes,  Wm.  Murray. 

Fol,  Die,  V.  1,  p.  86.    Session  Papers  and  Appealed  Cases  in  Advocates^  Library. 

So.  265.       [1242]  Johnston  v.  Burnet  and  Home.    January  29, 1751. 

A  security  for  a  novum  ddntum  found  not  to  fall  under  the  clause  of  the  act  1696, 
relative  to  the  date  of  the  sasine. 

Thomson  had  a  credit  from  the  British  Linen  Co.  for  which  he  and  Home  granted 
bond  to  the  Company ;   and,  of  the  same  date,  Thomson  and  Burnet  gave  a  bond 



186  BANKRUPT  MpE.  APP. 

of  relief  to  Home,  in  which  he  disponed  to  him  certain  subjects  in  security  of  his  lelielj 

on  which  Home  took  infeftment.  A  {>rior  creditor  of  Burnet's  pursued  reductifli 
of  this  heritable  bond,  on  the  ground,  that,  before  Home's  infeftment,  Burnet  hai 
been  rendered  notour  bankrupt  in  terms  of  the  act  1696 ;  and,  by  that  statute,  tk| 
bond  must  be  considered  as  of  the  date  of  the  sasine.  Answered,  The  clause  in  tb 
statute,  declaring  dispositions  by  bankrupts  to  be  held  as  of  the  dates  of  the  sasbei^ 
concerns  only  securities  granted  to  prior  creditors,  but  does  not  afEect  nova  dM^^ 
such  as  the  predent. — The  Lords  assoilzied  from  the  reduction. 

See  the  particulars  of  this  case.  No.  200,  p.  1130.  Fd.  Die.  v.  3,  p.  67. 

No.  5.    [5]  Andrew  Johnston  and  Beatrix  Colquhoun  v.  The  Trustees  for  tlie  | 
Creditors  of  Messrs.  Fairholms,  Bankers  in  Edinburgh.     December  18,  1770. 

Trust-disposition  by  bankrupts  to  certain  trustees  for  behoof  of  their  creditors  reduced ! 
upon  the  act  1696,  c.  5. — Non-acceding  creditors  usinc  arrestments  with  tie 
public  banks,  where  the  trustees  had  lodged  the  bankrupt  s  funds,  preferred  upon 
their  dihgence. 

Upon  the  26th  of  March  and  3d  April  1764,  Adam  and  Thomas  Faixholm  granted 
a  disposition  of  their  whole  estate,  heritable  and  moveable,  in  favour  of  certain  peisom 
in  trust  for  behoof  of  their  creditors,  with  power  to  sell  their  whole  subjects,  recova 
the  debts,  and  to  divide  the  proceeds  from  time  to  time  [6]  among  the  creditors,  equally 
in  proportion  to  their  debts,  without  prejudice  to  any  preferable  right  or  diligence 
done  by  any  of  the  said  creditors  prior  to  the  completion  of  the  present  right.  It 
was  farther  provided,  that  if  the  major  part  of  the  creditors  should  think  fit  to  chiise 
other  trustees,  those  named  should  denude  in  their  favour. 

A  numerous  meeting  of  the  creditors,  on  the  2d  of  April,  agreed  to  the  measiuee 
proposed.  A  deed  of  accession,  approving  of  the  trust-disposition,  was  made  out  and 
signed ;  which  contained  provisions,  empowering  the  trustees  to  decide  all  differencei 
that  might  arise  amongst  the  creditors,  or  betwixt  them  and  Messrs.  Fairholms ;  and 
it  was  farther  declared,  that  if  any  of  the  creditors  did  not  accede,  it  should  be  lawful 
for  those  who  did  accede  to  insist  in  such  diUgence  as  they  had  raised  or  should  raise, 
the  benefit  of  which  to  be  applied  to  the  common  behoof  of  the  acceding  creditors,  the 
rights  and  preferences  competent  to  any  creditor  prior  to  the  trust  being  saved  and 
reserved. 

Soon  after  this  meeting,  the  Messrs.  Fairholms  were  rendered  bankrupts,  in  terms 
of  the  act  1696,  by  an  acceding  creditor. 

The  pursuers,  creditors  of  the  bankrupts,  did  not  accede  to  the  trust,  or  subscribe 
the  deed  of  accession ;  and  having,  in  December  1764  and  January  1765,  arrested 
in  the  banks  the  monies  deposited  there  by  the  trustees,  thereafter  brought  an  action 
for  reducing  the  disposition,  as  contrary  to  the  enactment  of  the  statute  1696,  c.  5. 

The  Lord  Ordinary  "  Sustained  the  reasons  of  reduction  of  the  trust-disposition 
libelled,  in  so  far  as  the  pursuers  have  an  interest  therein  ;  and  appointed  parties  to 
be  ready  to  debate  on  the  effect  of  the  arrestments  founded  on." 

Two  points  came  accordingly  to  be  argued,  Imo,  The  validity  of  the  trust-deed; 
2do,  The  effect  of  the  pursuers  arrestments.  They  were  brought  fully  before  the 
Court ;  the  first,  in  a  reclaiming  petition  for  the  trustees,  with  answers  for  the  pursuers; 
and  the  second,  in  mutual  informations. 

Upon  the  validity  of  the  trust-deed,  the  trustees  pleaded  :  • 
Imo,  When  the  words  of  the  statute  were  accurately  attended  to,  they  did  not,  in 

sound  construction,  go  farther  than  to  void  dispositions  made  to  one  or  more  creditors 
in  preference  to  the  rest,  but  not  to  render  ineffectual  fair  conveyances  executed  for 
the  benefit  of  all,  and  in  order  to  make  an  equal  distribution  among  them  of  the  bank- 

rupt's estate.  If  the  Legislature  had  intended  to  make  void  all  conveyances  by  s 
bankrupt  after  his  bankruptcy,  the  enactment  would  have  been  general ;   but  the 
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lenn,  in  preference  to  other  creditors,  which  was  the  criterion  as  to  deeds  struck  at  by 
file  statute,  plainly  supposed  the  exercise  of  partiality  and  injustice  in  favour  of  a  part, 
and  rendered  it  of  course  impossible  to  construe  the  enactment  as  comprehending  deeds 
made  for  the  manifest  advantage  of  the  whole  creditors. 

It  was  still  clearer  that  the  disposition  challenged  did  not  fall  under  the  intend- 
ment of  the  statute.     The  object  of  the  act  1621,  c.  18,  was  to  preserve  [7]  an  equality 

in  the  distribution  of  bankrupt's  estates,  by  preventing  them  from  making  gratuitous 
conveyances  to  confident  persons.     This  law  was  imperfect,  as  it  did  not  prohibit  a 
bankrupt  from  executing  conveyances  of  his  estate  to  favourite  creditors  in  satis- 

faction of  their  debts.     To  remedy  this  defect,  the  statute  1696  was  introduced  ;  the 
equality  of  division  was  the  principle  of  both  ;  and  though  landed  property  was  no 
doubt  at  that  time  the  chief  object  of  consideration,  it  never  could  be  presumed  that 
it  was  the  intention  of  the  Legislature  to  render  ineffectual  a  conveyance  executed 
for  so  just  and  good  a  purpose  as  an  equal  distribution  of  the  personal  estate ;   a 
measure  founded  on  the  very  principle  the  statutes  meant  to  enforce.     An  act  of 

bankruptcy  did  not  transfer  the  property  of  the  bankrupt's  estate.     He  was  entitled 
to  do  every  act  with  regard  to  his  estate  that  was  not  restrained  by  the  statutes  ;  and 
as  the  statutes  did  not  reach  sales  of  his  property  or  payments  when  honestly  made, 
bi  less  could  they  be  understood  to  restrain  the  most  equitable  of  all  acts,  the  execu- 

tion of  a  fair  deed,  making  a  proportional  distribution  of  the  bankrupt's  estate  amongst his  creditors. 

The  principle  adopted  by  the  Legislature  in  regard  to  the  diligence  of  creditors, 
ts  well  against  the  real  as  the  personal  estate  of  their  debtors,  was  decidedly  in  favour 
of  the  rule  of  equal  distribution  to  aU  interested.  Instances  of  this  occurred  in  the 
statute  1661,  relative  to  the  pari  passu  preference  in  apprisings,  and  in  the  Act  of  Sed. 
28th  Feb.  1662,  which  regulated  the  preference  of  diligence  against  the  personal  estate 
of  a  deceased  debtor. 

2do,  The  decisions  of  the  Court  upon  this  branch  of  law,  whenever  the  conveyance 
was  fair  and  in  form  unexceptionable,  confirmed  the  principle  maintained ;  while 
those,  again,  that  were  adverse,  were  involved  in  peculiar  circumstances.  In  the  case, 
17th  November  1725,  Muirhead  contra  Creditors  of  Watson,  No.  238,  p.  1201,  it  was 
foond,  that  a  disposition  by  a  bankrupt,  in  favour  of  his  whole  creditors,  was  not 
reducible  upon  the  act  1696  at  the  instance  of  a  posterior  arrester.  In  the  case,  July 
1729,  Farquharson  contra  Creditors  of  Cumming,  No.  241,  p.  1205,  the  Court  went 
perhaps  too  far  ;  and  in  the  next  accordingly,  28th  Jan.  1735,  Mansfield  contra  Brown 
and  Stobo,  No.  243,  p.  1207,  the  question  imderwent  a  limitation  ;  but  in  the  case 
16th  Nov.  1757,  Trustees  for  Jackson's  Creditors  contra  Simpson,  No.  248,  p.  1212,  the 
general  question  came  under  consideration  of  the  Court,  and  was  decided  in  favour 
of  the  trust-disposition.    Principles  of  Equity,  f  ol.  p.  245. 

The  decisions  upon  the  other  side,  12th  July  1734,  Snee  contra  Trustees  of  Anderson, 
No.  242,  p.  1206,  and  3d  Feb.  1736,  Earl  of  Aberdeen  contra  Trustees  of  Blair,  No.  244, 
p.  1208,  were  very  different  from  the  present.  In  that  of  Snee,  some  very  unreason- 

able stipulations  were  made  in  favour  of  the  trustees :  They  were  the  bankrupt's 
relations,  whom  the  creditors  had  no  power  to  change  :  They  were  empowered  as 
arbiters  to  determine  the  expense  of  their  own  management ;  and  there  was  a  for- 
feitore  imposed  upon  the  creditors  who  should  quarrel  the  trust-right.  In  the  case, 
4th  Nov.  1764,  Mudie  contra  [8]  Trustees  of  Strachan,  No.  252,  p.  1217,  the  trustees 
had  proceeded  in  a  manner  extremely  irregular  ;  a  partial  preference  had  been  directly 
given  to  two  creditors  in  the  disposition,  and  the  creditor  who  sued  the  reduction  had 
been  in  the  course  of  diligence  when  the  trust-deed  was  executed.  In  the  case,  27th 
Jan.  1767,  Peters  contra  Trustees  of  Dunlop,  No.  253,  p.  1218,  a  direct  partial  prefer- 

ence had  been  established  to  a  whole  set  of  creditors,  viz.  all  the  bankrupt's  friends 
who  had  become  surety  fop  him  in  certain  bonds  due  to  the  Crown  ;  so  that  the  dis- 

position fell  directly  within  the  statute  ;  and  as  this  specialty  rendered  it  unnecessary 
in  the  House  of  Lords  to  take  the  general  question  into  consideration,  it  could  not  be 
argued  upon  as  a  precedent. 

3tio,  The  expediency  of  giving  effect  to  a  disposition  of  this  kind  was  a  material 
consideration.  The  estabHshment  of  a  proper  system  of  law  for  the  distribution  of 
the  estates  of  bankrupts  among  their  creditors  had  been  an  object  of  attention  in  most 
countries.  That  adopted  in  the  present  instance,  which  had  been  executed  with  fair- 

ness, and  not  clogged  with  any  unreasonable  conditions,  was  the  most  expedient  and 
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inoffensive  to  creditors  that  could  be  devised.    Unless  a  plan  of  this  nature 
sanctioned,  not  only  would  injustice  be  done,  but  immense  losses  to  creditors 

be  incurred.     If  a  creditor  at  hand  was  permitted  to  Carry  off  a  bankrupt's  estate 
the  exclusion  of  all  creditors  at  a  distance,  it  would  be  a  reproach  upon  the  law  of 
country  ;  and  if  it  was  declared  to  be  law,  that  a  bankrupt  could  not  by  a  deed 
as  the  present  do  justice  to  all  his  creditors,  the  confidence  of  trade  and  credit 
be  destroyed. 

Whenever  also  a  bankrupt's  estate  was  situate  in  foreign  countries,  as  it 
impossible  that  each  creditor  could  follow  separate  measures  for  himself  ;  so  the 

could  not,  but  by  the  aid  of  a  conveyance  of  this  nature,  be  collected  for  the  ' of  the  creditors  at  large. 
The  arresting  creditors  answered  : 
Imo,  It  had  been  a  favourite  object  in  the  law  of  this  country,  and  what  all  111 

bankrupt  statutes  had  specially  in  view,  to  give  full  weight  to  every  form  and  moded 

diligence  by  which  creditors  might  operate  payment  out  of  their  debtor's  effects.  Am 
practice  therefore,  or  decision  tending  to  disappoint  the  effect  of  legal  diligence,  l| 
not  authorised  by  a  new  statute,  must  be  held  as  running  counter  to  the  genius  of  til 
law.  The  enactment  of  the  statute  1621  never  meant  to  alter  or  weaken  that  fial 
rule :  It  was  directed  to  redress  abuses  of  another  description.  The  legislature  did  ml 
then  intend  to  put  all  creditors,  the  most  negligent  with  the  most  alert,  upon  an  eqvi^ 
footing ;  the  pari  passu  rankings  of  adjudgers,  and  preference  of  executors,  bj  dn 
statute  1661,  and  Act  of  Sed.  1662,  were  then  unknown  ;  so  that  the  clear  and  expiei^ 
intendment  of  the  act  1621  was  to  leave  the  bankrupt's  estate  fully  open  to  the  diligend of  creditors. 

The  statute  1696,  c.  5,  made  no  alteration  upon  this  rule  ;  but  on  the  contTuy^ 

intended  that  all  the  bankrupt's  effects  should  be  left  open  as  they  stood  at  the  tint 
of  the  bankruptcy,  to  be  applied  for  the  payment  of  debts  according  [9]  to  the  d« 
course  of  law,  and  of  that  diligence  the  creditors  might  think  fit  to  pursue.  It  v« 

accordingly  expressly  enacted,  '  That  all  voluntary  dispositions,  assignations,  or  otJi« 
deeds,"  granted  by  notour  bankrupts,  &c.,  to  any  of  their  creditors,  and  in  preferenei 
to  others,  should  be  void  and  null,  and  should  be  so  found  at  the  suit  of  any  of  their 
just  creditors.  This  statute  effectually  tied  up  the  hands  of  bankrupts,  but  fartlur 
It  did  not  go  ;  nor  did  it  ever  intend  or  provide  that  the  consequences  thereof  should 
be  an  equal  distribution  among  the  creditors  of  the  whole  estate.  Though  it  disabled 
the  bankrupt  from  making  any  distribution  in  the  way  of  conveyance,  it  by  no  meau 
excluded  the  diligence  of  creditors,  but,  on  the  contrary,  left  them  at  fuU  liberty  te 
act  as  by  law  authorised.  The  pari  passu  ranking  of  adjudications,  by  the  act  1661, 
and  of  executors,  Ac,  by  the  Act  of  Sed.  1662,  was  then  well  known,  and  left  in  fuH 
force ;  and  though  personal  estates  were  then  so  inconsiderable  as  to  escape  tta 
attention  of  the  legislature,  no  alteration  was  made,  or  farther  equality  among  the 
creditors  introduced  ;  far  less  was  it  intended  or  declared  that  the  distribution  of  them 
should  be  left  to  the  pleasure  of  notour  bankrupts,  to  the  exclusion  of  the  operation 
of  legal  diligence. 

The  distinction  taken  up  upon  the  words  of  the  statute  was  a  mere  criticism  that 
had  no  operation  upon  the  sense.  The  statute  made  no  distinction  as  to  the  fonn 
of  the  deeds,  whether  they  were  granted  to  the  whole  of  the  creditors  or  only  to  4 
part ;  for  if  the  deeds  appeared  to  be  an  alienation  of  any  of  the  effects  in  favour 
of  creditors,  they  fell  under  the  prohibition  of  the  act.  The  deed  also,  though 
granted  to  the  whole,  was  at  all  events  to  the  prejudice  of  those  creditors  who 
did  not  accept ;  as  it  compelled  them  to  submit  to  a  mode  of  management 
contrary  to  their  choice,  and  to  diprive  them  of  the  power  of  using  that  diligence 
the  law  allowed. 

2do,  The  decisions  of  the  Court  upon  this  point  were  conclusive  ;  so  that  in  con- 
sequence of  those  that  had  been  lately  pronoimced,  it  might  truly  be  considered  afl  at 

rest.  The  earHer  cases  of  Muirhead  contra  Creditors  of  Watson  in  1725,  No.  238,  p. 
1201 ;  and  of  Farquharson  contra  Creditors  of  Gumming  in  1729,  No.  241,  p.  120B, 
were  little  to  be  regarded,  and  might  now,  without  impropriety,  be  termed  erroneous. 
The  case  of  Mansfield  contra  Brown  and  Stobo  in  1729,  No.  243,  p.  1207,  went  in  fsvoni 
of  the  present  argument.  The  case  of  Snee  contra  Trustees  of  Anderson  in  1734,  N^* 
242,  p.  1206,  and  that  of  the  Earl  of  Aberdeen  contra  Trustees  of  Blair  in  1736,  No.  2U, 
p.  1208,  were  precisely  in  point ;  and  in  that  of  Snee,  the  Lords,  in  the  most  expre* 
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erms,  declared  their  sentiments,  the  following  clause  being  inserted  in  the  inter- 
bcutor  :  "  And  farther  find,  That  no  disposition  by  a  bankrupt  debtor  can  disable 
pceditors  from  doing  diligence."  The  case  of  Simpson  contra  Trustees  of  Jackson  in 
1757,  No.  248,  p.  1212,  was  perfectly  distinguished  from  the  present.  Previous  to  the 
liaposition,  the  acceding  creditors  had  done  separate  diligence,  had  attached  the 
tfects,  and  ascertained  their  shares  :  Simpson  had  done  no  dihgence  :  The  acceding 
nceditors  had  of  course  obtained  a  preference  [10]  independent  of  the  disposition ; 
m  that  in  these  circumstances  the  general  point  of  law  did  not  fall  to  be  considered. 
the  ease,  4th  Nov.  1764,  Mudie  contra  Trustees  of  Strachan,  No.  252,  p.  1217,  was  a 
Hiect  precedent ;  and  in  the  late  case,  27th  Jan.  1767,  Peters  contra  Trustees  of 
Bonlop,  No.  253,  p.  1218,  the  judgment  of  the  Court,  unquestionably  proceeded  on 
{he  abstract  point ;  which,  without  adverting  to  alleged  specialties,  was  in  general 
terms  affirmed  in  the  last  resort. 

3tio,  The  argument  drawn  from  expediency,  when  duly  considered,  had  no  solid 
loondation.     It  had  indeed  been  long  a  speculative  question.  Whether  such  dispositions 
.were  beneficial  or  hurtful  ?  .  They  were  for  some  time  considered  in  a  favourable 
fight ;  but  experience  discovered  the  reverse  ;   and  then  the  Court  returned  to  that 
I  coDstruction  of  law,  from  which,  by  an  inclination  to  equity,  it  had  been  diverted. 
I  By  such  deeds,  the  hands  of  the  creditors  were  foimd  to  be  tied  up,  and  the  estates  of 
;  bankrupts  thrown  under  the  management  of  persons  of  their  own  nomination,  whose 
;  fidelity  and  diligence  were  unknown.     It  became  also  obvious,  that  if  debtors  were 
allowed,  under  pretence  of  executing  dispositions  in  favour  of  the  whole,  to  circum- 
•crihe  and  frustrate  the  effect  of  the  diligence  of  particular  creditors,  they  would 
easily  fall  upon  schemes  to  give  more  substantial  preferences  to  those  they  wished 
to  favour ;  so  that  more  bad  consequences  would  flow  from  such  a  privilege  than 

;  vere  sufficient  to  overbalance  the  trivial  advantages  which  it  was  supposed  might 
:  lesult 

The  alleged  injustice  that  would  be  done  to  creditors  at  a  distance,  was  an  objection 
&at  went  too  far.  If  this  apprehension  was  well  founded,  it  could  be  urged  with 

;  equal  force  to  set  aside  even  prior  diligence  when  the  debtor  was  not  a  bankrupt, 
l^ough  insolvent  at  the  time.  This  would  be  a  repeal  of  the  act  1621  ;  yet  no  reason 
oonld  be  assigned  why  a  bankrupt  should  have  the  power,  by  a  voluntary  deed,  of 
exduding  that  diligence  which  was  posterior  to  his  disposition,  more  than  that  which 
ires  phor  to  it. 

As  the  bankrupt  statutes  of  Scotland  could  not  operate  extra  territorium,  any 
benefit  that  might  be  supposed  to  arise  from  a  disposition  to  effects  in  foreign  countries 
would  not  thereby  be  excluded.  If  a  case  could  be  supposed,  where  effects  were  so 
situate  that  they  could  be  reached  by  no  diligence  whatever,  such  a  disposition  might 
be  sustained  as  beneficial ;  but  that  never  could  be  conceded,  when,  as  in  the  present 
instance,  the  effects  were  confessedly  in  Scotland,  and  could  all  be  attached  by  the 
diligence  of  this  country. 

Upon  the  effect  of  the  pursuers'  arrestments,  the  trustees  pleaded  : 
Though  the  trust-disposition  challenged  should  not  be  held  sufficient  to  bar  the 

creditors  from  attaching  the  estate  of  the  bankrupt  by  legal  diligence,  the  arrestments 
oarf  by  the  pursuers  could  have  no  effect ;  nor  could  they  in  virtue  of  them  pretend 
to  draw  more  than  a  rateable  proportion  of  the  fund  in  medio  along  with  the  other 
creditors.  Messrs.  Fairholms  were  not  by  their  bankruptcy  divested  of  the  property 
of  their  estate  :  The  disposition  executed  [11]  was  therefore  effectual  in  law  while 
not  challenged  ;  and  no  challenge  had  been  made  till  the  money  was  paid  into  the 
bank  for  behoof  of  the  creditors  ;  which  was  the  same  thing  as  if  it  had  been  paid  to 
themselves.  If  the  bankrupts  had  converted  their  estate  into  money,  and  paid  it 
proportionally  among  the  creditors,  such  payments  must  have  been  sustained  ;  and 
there  was  no  reason  for  a  different  rule,  where  the  money  arising  from  the  estate  had 
been  lodged  in  the  bank  by  the  express  appointment  of  the  creditors.  The  money 
80  lodged  was  truly  their  money ;  they  had  each  a  right  thereto  in  proportion  to  their 
debts ;  it  was  the  same  as  an  actual  pa3rment,  and  must  be  equally  secure  against 
the  diligence  of  dissenting  creditors,  23d  Jan.  1756,  Souper  contra  Creditors  of 

Smith,  No.  76,  p.  744 ;  30th  July  1766,  M'KeU  contra  Trustees  of  M'Lurg,  No.  21, 
p.  894. 

If  an  arrestment  such  as  the  present  was  found  good  and  preferable,  it  would 
not  only  be  inconsistent,  but  productive  of  manifest  iniquity.    A  dissenting  creditor 
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could  not  either  with  justice  or  congruity  contest  the  right  of  the  trustees  to 
for  behoof  of  the  creditors,  and  at  the  same  time  convert  their  actings  to  his  o\ 

advantage.     If  this  was  allowed,  it  would  give  that  creditor  the  exclusive  " of  the  disposition  and  trust  granted  for  behoof  of  all  the  rest. 

The  arrestments  in  the  present  case  were,  in  another  point  of  view,  inept  aod' 
insufficient  to  attach  the  share  of  the  acceding  creditors.  Neither  the  trustees  nor 
the  banks  were  debtors  to  the  bankrupts,  but  to  the  creditors  quoad  the  shares  of  thoss', 
creditors  who  had  acceded ;  and  it  was  a  settled  point,  that  an  arrestment  used. 

not  against  a  debtor  to  the  common  debtor,  but  against  the  debtor's  factor,  or  agaimft 
the  trustees  of  the  debtor  to  the  common  debtor,  was  inept,  12th  Dec.  1752,  Campbd»' 
No.  74,  p.  742 ;  9th  Feb.  1759,  Stalker,  No.  77,  p.  745.  If  the  money  recovered 
had  been  retained  by  the  trustees,  an  arrestment  used  against  them  by  the  pursuett^ 
would  have  been  inept ;  and  the  case  was  not  altered  by  the  money  having  beea 
lodged  in  the  banks,  which  being  the  depositaries  either  of  the  trustees  or  creditors^ 
could  not,  in  the  furthcoming,  depone  that  they  owed  the  sums  deposited  to  the 
bankrupts. 

The  arresting  creditors  pleaded  : 
In  the  event  that  the  trust-deed  was  reduced,  it  followed  as  a  necessary  conse* . 

quence,  that  nothing  done  thereon  prejudicial  to  the  interest  of  the  pursuers  could 
be  sustained.  As  neither  the  trustees  nor  acceding  creditors  would  then  hava 
any  title  to  the  bankrupts  effects,  these  would  fall  to  be  considered  as  the  funds  of 
the  bankrupts,  and,  Uke  all  moveable  funds  in  the  hands  of  third  parties,  effectually 
attachable  by  the  diligence  of  creditors.  A  disposition  of  this  kind  by  a  notour 
bankrupt,  instead  of  being  held  equivalent  to  a  payment,  had  been  deemed  a  fraudu- 

lent alienation,  and  as  such  prohibited  by  the  act  1696.  Though  the  disponee  therefore 
had  not  only  uplifted  the  fund,  but  paid  it  over  to  the  creditors  intended  to  be  favoured, 
their  right  could  still  be  no  better  than  that  of  the  disponee  ;  their  title  still  depended 
upon  the  disposition ;  and  if  that  was  null  or  reduced,  the  fund  became  truly  the 

bankrupt's  property.  But,  in  the  present  case,  the  money  never  had  de  facto  been 
paid  over  to  the  acceding  [12]  creditors,  but  lodged  in  the  bank ;  so  that  if  it  would 
have  been  recoverable  though  paid  over,  a  fortiori  must  it,  while  in  medio,  be  liable 
to  attachment  by  legal  diligence. 

The  decisions  referred  to,  23d  Jan.  1756,  Souper,  No.  76,  p.  744  ;  and  30th  July 

1766,  M*Kell,  No.  21,  p.  894,  admitted  of  an  obvious  and  conclusive  answer.  In 
neither  of  these  had  the  common  debtor  been  rendered  bankrupt  in  terms  of  the 
statute :  His  disposition  to  trustees  was  not  therefore  reduceable ;  and  hence  a 
creditor  could  not  by  arrestment  carry  off  what  had  been  recovered  by  an  effectual 
deed.  The  decisions,  4th  Nov.  1764,  Mudie  contra  Trustees  of  Strachan,  No.  252, 
p.  1217 ;  and  27th  Jan.  1767,  Peters  contra  Trustees  of  Dunlop,  No.  253,  p.  1218,  vrett 
precisely  in  point ;  the  pursuers  of  the  reduction  having  been  preferred  on  their 
arrestments  in  the  hands  of  the  trustees. 

The  objection  to  the  competency  of  the  arrestments  was  founded  on  the  fallacy 
in  taking  for  granted  that  the  money  arrested  belonged  to  the  acceding  creditors. 
Whenever  the  trust  was  set  aside,  that  money,  whether  in  the  hands  of  the  trustees 

or  the  bank's,  became  the  property  of  the  bankrupts  ;  the  holders  came  of  course  to 
be  proper  debtors  to  them  ;  and  hence  the  arrestments  had  been  most  competently 
laid  in  their  hands. 

At  advising  this  cause  the  Bench  was  full.  The  decision  was  given  on  the  general 
point ;  and  though  the  deed  in  the  present  instance  was  acknowledged  to  be  extremely 
fair  and  unexceptionable,  the  Judges  were  of  opinion  that  it  could  not  be  sustained : 
They  did  not,  however,  entirely  disapprove  of  such  deeds  ;  but  thought  themselves 
bound  by  a  series  rerum  judicatarum,  in  particular  by  the  judgment  in  the  case  of 
Strachan  in  1764,  No.  252,  p.  1217  ;  and  by  the  late  case  of  Dunlop  in  1767,  No.  253, 
p.  1218,  affirmed,  as  they  understood,  upon  the  general  point,  in  the  House  of  Lords- 
Four  Judges  dissented.  As  the  trust  was  accordingly  reduced  upon  the  statute, 
the  Judges,  on  the  second  point,  were  clear  it  followed  as  a  necessary  consequence 
that  the  arresters  were  preferable. 

The  following  judgments  were  pronounced  : 

"  The  Lords,  on  the  petition  and  answers,  adhered  to  the  Lord  Ordinary's  inter- 
locutor, sustaining  the  reasons  of  reduction  of  the  trust-disposition,  in  so  far  as  the 

pursuers  have  an  interest  therein,  and  reduced  accordingly ;   and  on  the  report  and 
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nformations,  they  preferred  Andrew  Johnston  and  Anne  Law,  the  arresters,  on  their 

irrestments  product." 

Lord  Ordinary,  Gardenstone. — For  Johnston  and  Law,  Rab,  &c. — For  the  Trustees, 
Adv.  Montgomery,  Macqueen. — Clerk,  Gibson. 

R.H,      ^oc.  CoZ.  No.  60,  p.  179. 

Ko.  10.        [24]  Thomas  Mitchell  v.  Marjory  Finlay.    November  12, 1799. 

The  act  1696,  c.  5,  found  not  to  apply  to  a  wife's  infeftment  on  an  antenuptial  marriage- 
contract,  by  which  the  husband  had  become  bound  to  give  her  infeftment  on  a 
house  and  yard  for  her  liferent,  in  case  of  survivancy ;  although  he  was  not  himself 

infeft  for  two  years  after  the  date  of  the  contract,  and  his  own  and  his  wife's 
Infeftment,  both  taken  on  the  same  day,  were  within  sixty  days  of  his  notour 
bankruptcy. 

By  an  antenuptial  marriage-contract,  James  Milne  became  bound  to  give  Marjory 
Finlay  infeftment  on  a  house  and  yard  belonging  to  him,  but  in  which  he  was  not  in- 

feft, for  her  liferent,  in  case  of  survivancy. 
James  Milne  did  not  himself  take  infeftment  for  above  two  years  after.    His  wife 

was  infeft  upon  the  clause  in  the  contract,  on  the  same  day  with  himself. 
He  became  notour  bankrupt  within  a  month  after  the  infef tments. 
Thomas  Mitchell,  one  of  his  creditors,  brought  a  reduction  of  the  obligation  to 

infeft  in  the  contract,  and  of  the  infeftment  taken  on  it,  founded  on  the  act  1696,  c.  5. 
The  Lord  Ordinary  assoilzied  the  defender. 
In  a  petition,  the  pursuer  admitted,  that  in  the  case  Jan.  29,  1751,  Johnston, 

No.  200,  p.  1130  (contrary  to  the  older  case,  June  19,  1731,  Creditors  of  Merchiston, 
No.  261,  p.  1283),  it  had  been  found,  that  infeftment  on  an  heritable  bond,  granted 
for  a  nofmm  debitum,  though  taken  within  sixty  days  of  bankruptcy,  does  not  fall 
under  the  act  1696.  But,  he  contended,  that  in  that  case  there  had  been  no  undue 
delay  in  taking  infeftment ;  and,  at  least,  much  less  than  in  the  present,  where  there 
was  reason  to  presume  it  had  been  postponed  intentionally,  till  the  husband  was  on 
the  eve  of  bankruptcy. 

The  pursuer  further  contended,  that  Milne's  own  infeftment,  which  was  necessary 
to  sapport  tbe  defender's,  being  a  voluntary  act  on  his  part,  was  struck  at  by  the 
statute ;  June  5, 1793,  Brough's  Creditors  v.  Spankie  and  JoUie,  No.  222,  p.  1179. 

Observed  on  the  Bench :    The  defender  was  entitled  to  complete  the  security, 

by  ezpeding  infeftment  in  her  husband's  person  as  well  as  her  own  ;  and  therefore this  is  not  to  be  considered  as  the  act  of  the  husband. 
The  petition  was  refused  without  answers. 

Lord  Ordinary,  Cbaio. — For  the  Petitioner,  Gillies. — Clerk,  Home. 

D.  D.  Fac.  Col.  No.  140,  p.  315. 

No.  21.    [38]  Macdouoall's  Creditors  v.  Macdouoall.    January  31, 1804. 

A  father,  makes  advances  to  his  eldest  son  to  a  considerable  amount,  and  in  about 
two  years  becomes  bankrupt.  His  creditors  cannot  reclaim  these  from  the 

son  out  of  any  separate  estate  he  may  have  since  acquired.^ 

While  Mr.  Allan  Macdougall  was  proprietor  of  an  estate  valued  at  upwards  of 
£30,000,  and  carrying  on  considerable  business  as  a  Writer  to  the  Signet,  though  at 
the  same  time  indebted  in  large  sums  to  many  persons,  he  defrayed  the  expense  of 
piomoting  his  eldest  son  John,  then  a  lieutenant  in  the  army,  to  be  a  captain  in  the 
Slst  regiment.    This  amounted  to  £1214,  lis.  3id,,  which  was  regularly  entered  to 
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his  son's  account  in  his  books,  as  paid  to  him,  or  by  his  orders,  in  the  course  of  )m 
recruiting,  in  the  end  of  the  year  1793,  and  beginning  of  1794. 

In  the  end  of  the  year  1796,  Mr.  Macdougall  stopped  payment,  and  conveyed  hi 
estate  to  a  trustee  for  behoof  of  his  creditors,  who  in  their  name  brought  an  actiei 
against  Captain  Macdougall  for  repayment  of  the  sum  advanced  by  his  father. 

The  Lord  Ordinary  pronounced  this  interlocutor  (6th  June  1801) :  "  In  respee 
it  is  not  alleged  that  there  was  any  fraud  on  the  part  of  Mr.  Allan  Macdougall,  oi 
that  any  diligence  had  been  done  against  him  at  the  time  the  advances  in  questioi 
were  made  to  the  defender,  sustains  the  defences,  assoilzies  the  defender  from  th 

conclusions  of  the  libel,  and  decerns." 
The  creditors  reclaimed,  and 
Pleaded :  1,  The  money  advanced  was  not  in  the  way  of  donation,  but  was  80 

down  to  the  son's  account,  of  which,  the  father  himself  having  now  occasion  for  payin( 
his  debts,  and  still  more  his  creditors,  have  a  just  title  to  demand  repayment.  Th 
whole  items  of  the  account  remain  undischarged  in  any  way  whatever.  Neither  b] 
entry  in  his  books,  nor  by  any  act  or  deed  at  the  time,  did  he  express  his  intentii 
of  making  it  a  gratuity.  Indeed,  in  justice  to  the  rest  of  his  family  (laying  his  onei 
creditors  out  of  the  question),  he  could  never  have  formed  the  idea  of  giving  so  laiy 
a  sum  to  his  presumptive  heir,  at  the  risk  of  exhausting  his  funds,  and  leaving  nothinj 
to  a  numerous  family  of  younger  children.  A  father  and  son  are  apt  to  deal  loosd] 
in  matters  of  business,  leaving  it  to  after  circumstances  to  determine  what  shapi 
the  transaction  shall  assume ;  if  he  had  been  prosperous  in  life,  perhaps  he  neve 
would  have  [39]  called  back  the  money  so  advanced.  But,  on  the  other  hand,  hj 

retaining  this  sum  at  his  son's  debit  in  his  books,  he  reserved  his  claim  against  him,  ii 
the  event  of  his  being  unable  to  provide  otherwise  for  his  younger  children  or  oneroui 
creditors.     Of  this  reserved  claim,  his  creditors  are  entitled  to  avail  themselves. 

2.  But  supposing  the  money  was  given,  not  on  the  footing  of  a  debt  to  be  repaid 
but  as  an  absolute  grant,  not  subject  to  any  power  of  revocation,  or  condition  o; 

repayment,  it  may  be  challenged  upon  the  act  1621,  which  declares  "  all  alienations 
dispositions,  Sec,  made  by  the  debtor  of  any  of  his  lands,  teinds,  reversions,  actions 
debts,  or  goods  whatsoever,  to  any  conjunct  or  confident  person,  without  true,  just 
and  necessary  causes,  and  without  a  just  price  really  paid,  the  same  being  done  aftei 

contracting  of  lawful  debts,  to  be  null  and  of  no  avail,"  &c.  That  every  father  liei 
under  a  natural  obligation  to  provide  for  his  offspring,  need  not  be  disputed ;  bni 

that  this  is  "  a  true,  just,  and  necessary  cause,"  in  the  sense  of  the  statute,  taking 
off  the  effect  of  presumptive  fraud,  cannot  be  conceded.  A  father  is  bound  to  provide 
for  his  offspring,  so  long  as  he  has  the  means  of  doing  so  ;  so  long  as  he  has  any  fre< 
estate  to  bestow  ;  but  no  one  is  either  bound  or  entitled,  either  by  a  natural  or  civil 
obligation,  to  provide  for  his  family  at  the  expense  of  others.  It  is  not  necessar^ir 
to  instruct  actual  fraud  to  justify  a  challenge,  the  policy  of  all  the  bankrupt  acts, 
being  to  declare  certain  acts  to  be  fraudulent  in  the  eye  of  law,  independent  alto-< 
gether  of  the  intention  of  the  granter.  The  preamble  of  the  act  1621,  so  far  from 
making  any  exception  in  favour  of  children,  on  account  of  the  natural  obligation  to 
provide  for  them,  places  them  in  the  front  of  suspected  persons,  in  whose  favour 
devices  are  most  likely  to  be  practised  to  the  injury  of  creditors.  Provisions  in  favour^ 
of  children  have  accordingly  always  been  understood  to  be  gratuitous  in  a  competitioas 

with  creditors  ;  Mackenzie's  observations  on  1621  ;  Ersk.  b.  4,  tit.  1,  §  34  ;  Bankt 
b.  1,  tit.  10,  §  75  and  77  ;  Stair,  b.  1,  tit.  9,  §  15 ;  and  children  have  always  beeu 
obliged  to  show,  that  at  the  time  of  granting  the  provisions  in  their  favour  their 
father  was  solvent. 

To  obviate  any  plea  of  hardship,  by  obliging  Captain  Macdougall  to  sell  his 
commission  to  repay  the  sum  claimed,  the  creditors  renounced  all  claim  upon 
the  commission,  and  agreed  to  restrict  themselves  to  payment  from  the  estate  of 
Polquhairn,  to  which  he  had  lately  succeeded  from  a  distant  relation. 

Answered :  1,  So  little  does  it  ever  appear  to  have  been  Mr.  Macdougall's  intention, 
to  retain  the  sums  expended  for  fitting  out  his  son  as  a  debt  against  him,  particularly: 
when  he  was  in  possession  of  the  family  estate  destined  to  that  son,  that  he  never' 
thought  of  taking  any  obligation  for  repayment  of  the  sums  advanced.  A  father-] 
never  can  be  allowed  to  act  in  such  a  manner,  as  that  having  put  his  son  into  a  certain 
situation  and  rank  in  life,  on  the  faith  and  understanding  that  he  is  making  him  a 
present  for  that  purpose,  he  may  afterward  ruin  all  his  future  prospects,  by  calling 
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back  that  money,  on  the  pretence  [40]  ̂ ^t  it  was  a  debt  against  him.  The  account 

was  opened  by  the  bookkeeper,  as  evidence  of  the  sums  paid  by  him  on  the  son's account ;  and  vouchers  were  taken  as  evidence  of  these  disbursements.  If  it  had 
been  intended  that  this  should  constitute  a  debt  against  the  son,  these  would  have 
been  preserved ;  but  they  were  delivered  up  to  him  on  his  going  abroad,  and  no 
acknowledgment  of  any  kind  taken  from  him  in  return. 

2.  The  argument  upon  the  statute  implies,  that  there  was  fraud  in  the  transaction 
tnfficient  to  set  it  aside  ;  fraud  on  the  part  of  the  father,  for  advancing  a  moderate 
mm  to  his  eldest  son,  befitting  the  station  of  one  who  had  the  spes  successionia  of 
the  estate,  then  the  property  of  the  family  ;  and  that  there  was  also  fraud  in  the  son 
in  accepting  this  sum  of  money,  and  this  two  years  before  his  father  was  obliged  to 

i(op  payment.     But  this  advance  was  not  made  without  *'  true,  just,  and  onerous 
causes."    The  father  lay  under  the  strongest  obligation  to  provide  for  the  eldest 
son  of  his  marriage  ;  and,  in  discharge  of  that  obUgation,  he  expended  a  very  moderate 
sam  considering  the  situation  and  rank  of  the  parties.     Mr.  Macdougall  had  at  that 
time  every  reason  to  believe  that  his  effects  were  equal  to  the  discharge  of  all  his 
debts.    A  natural  obligation  is  sufficient  to  protect  a  deed  granted  in  favour  of  a  near 
relation  from  being  reducible.     By  the  statute,  wives  and  children  are  put  exactly 
on  the  same  footing  ;  yet  a  provision  to  a  wife  has  been  sustained  though  made  by  an 
insolvent  person,  even  in  a  postnuptial  contract ;  11th  January  1738,  Robertson, 
No.  75,  p.  957  ;  17th  February  1738,  Mackenzie,  No.  76,  p.  958  ;  22d  January  1714, 
Lockhart,  No.  74,  p.  956 ;  Creditors  of  Ferguson  v.  Swinton,  2d  February  1796,  No. 
109,  p.  1001.    No  case  has  ever  occurred,  where  the  situation  of  wives  and  of  children 
have  been  looked  on  in  different  points  of  view  ;  and  in  no  case  has  a  provision  to  a 
wife  been  sustained,  and  a  provision  to  a  child,  in  the  same  circumstances,  held  in- 
efiectual ;  Bean  v.  Strachan,  1st  August  1760,  No.  37,  p.  907  ;  Creditors  of  Scott  v, 
Ws  Younger  Children,  13th  June  1760,  No.  100,  p.  985. 

Reptied :  There  is  a  manifest  distinction  between  provisions  to  a  wife  and  pro- 
Tisions  to  children ;  the  former  being  in  the  eye  of  law  onerous,  so  far  as  rational ; 
the  latter  gratuitous  in  a  question  with  creditors. 

The  Court  (11th  December  1802)  "sustained  the  defences"  ;  and  on  advising 
a  reclaiming  petition,  with  answers  (31st  January  1804),  they  "  adhered." 

The  Court  was  divided  in  opinion.  It  was  observed  by  one  of  the  Judges  in  the 
minority,  that  the  principle  of  an  implied  condition  clearly  applied  to  this  case,  as  the 
son  could  now  from  his  separate  estate  afford  to  replace  this  sum,  if  his  father  had 
required  it ;  and  that  as  his  creditors  now  require  it,  they  are  entitled  to  urge  the 
same  plea  as  the  father,  who  never  gave  any  discharge  of  these  advances. 

Lord  Ordinary,  Hermand. — For  the  Creditors,  Solicitor-Gen.  Blair,  Arch.  Camp- 
bell, JuN.,  Scott. — Agent,  H.  Davidson,  W.S. — Alt.  Lord- Advocate  Hope, 

Hay. — Agent,  Alex.  Forsyth.t— Clerk,  Pringle. 

F.  Fac,  Cd.  No.  140,  p.  316. 

No.  24.    [43]  Richmond  and  Freebairn's  Trustee  v.  The  Pelican  iNflURAKCE- 
Office.    June  26, 1805. 

Payments  by  bills  of  exchange,  made  within  sixty  days  of  bankruptcy,  good  in  the 
case  of  a  running  account,  operated  upon  to  an  equal  extent,  on  both  sides  of  the 
account. 

The  Directors  of  the  Pelican  Insurance-Office,  in  1798,  appointed  Richmond 
and  Freebaim  their  agents  in  Edinburgh.  The  instructions  required  "  the  agent  to 
remit  immediately  all  sums  received  for  new  policies,  or  renewals,  when  the  pa3rment 
exceeds  £50  on  one  number,  and  is  to  transmit  the  balance  of  his  account  quarterly, 
within  one  month  after  each  quarter-day,  either  in  money,  in  bank-bills,  or  in  good 
Iwlb,  at  a  short  date." 

Of  this  date  (5th  September  1801),  Richmond  and  Freebaim  were  rendered 
bankrupt. 

MOR.  I.  7 
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The  account,  with  the  Pelican  Office  at  this  time  stood  thus  ; 

MORAFP.U 

Pelican  Life  Office,  London, 

Insurance- 
Dr. 
1801.  £     *.     d. 

March  4.  To  Sundries,     .         .   135  14    0 
July   11.  To  cash,  .         .     13  19     8 
Aug.  31.  To    profit    and    loss 

for  commission,    .      16  19     7 
To  James  Beveridge, 

for  drft.  on  him,  .  405     0    0 

in  Account  with  Kichhond  and  Freebairs. 
Brokers,  Edinburgh. 

Of. 

£631  13    3 

1801. 
Feb.  9. 

12 

April  1. 
May  21. 
June 

July 

Aug. 

By  Cash, 
By  ditto, 

1.  By  ditto, 
21.  Bv  ditto, 

10.  By  ditto, 
6.  By  Charles  Froebrvim, 
1 1.  Bv  cash, 
U.  By  ditto, 
22.  By  ditto, 

By  ditto, 
6.  By  ditto. 

31.  By  J.  Richmond,  for 
Life  Policy,  £30  18 

By    Charles    Free- baini,  12  14 

£ 
6 
2 
7 
8 
6 

127 

10 
4 

41  10 
86  19 

188    2 

By  balance  to  new  account. 43  12 

1    8 
£631  13   I 

[44]  The  trustee  for  Richmond  and  Freebairn's  creditors  brought  a  reduction  of 
the  two  bills  for  £13, 198. 8d.  and  £465,  as  having  been  remitted  within  sixty  days  of  the 
bankruptcy,  contrary  to  the  provision  of  the  act  1696. 

On  the  16th  December  1802,  this  interlocutor  was  pronounced  : "  The  Lord  Ordinary 
having  heard  parties'  procurators  on  the  libel,  reasons  of  reduction  and  defences, 
sustains  the  defences  ;  repels  the  reasons  of  reduction  ;  assoilzies  the  defenders  from 
the  conclusions  of  the  libel,  and  decerns." 

The  trustee  reclaimed  *;  and 
Pleaded  :  The  spirit  of  the  bankrupt-act  1696,  is  to  incapacitate  the  debtor  from 

hurting  some  of  his  creditors,  by  preferring  others,  at  a  time  when  his  approaching 
insolvency  might  lead  him  not  to  do  equal  justice  to  all.  In  order  to  accomplish  th» 
purpose,  it  does  not  inquire  into  the  bona  fides  of  the  favoured  creditor,  nor  the  natnie 
of  the  debt,  but  annuls  whatever  the  debtor  has  done  for  the  purpose  of  discharging  it, 
for  sixty  days  preceding  bankruptcy,  unless  it  be  by  a  payment  in  money.  The  debt 
contracted  by  the  agent  to  his  employer,  is  in  no  different  situation  from  any  other 
debt.  If  it  had  been  known  that  he  was  to  become  bankrupt,  and  could  not  discharge 
this  debt,  he  certainly  would  not  have  been  employed  ;  but  neither  would  a  creditor 
have  lent  his  money,  if  it  had  been  conceived,  that,  on  the  stipulated  day  of  payment, 
the  debtor  would  be  incapacitated  from  discharging  the  debt.  In  both  cases,  the 
personal  credit  of  the  debtor  has  been  trusted ;  and  in  both,  every  assignation  or  other 
deed,  in  security  or  satisfaction  of  the  debt  so  contracted,  must  be  set  aside,  if  within 
the  statutory  period ;  Campbell  v.  Graham,  16th  January  1713,  No.  192,  p.  1120; 
Manson  v.  Angus,  1771,  Appendix,  Part  I.,  No.  7,  p.  15,  h,  t. ;  Machutcheon  v,  Welsh, 
29th  January  1794  (not  reported,  see  Appendix,  Part  II.). 

Answered  :  The  statute  was  never  intended  to  regulate  cases  such  as  this,  where  the 
transactions  have  been  carried  on  down  to  the  date  of  bankruptcy,  on  both  sides  of  a 
current  accoimt.  The  question  here  is  not  about  a  security  given  for  an  antecedent 
debt,  but  it  is  a  case  of  mutual  debit  and  credit,  under  a  running  account,  which  must 
be  taken  altogether  as  one  transaction  ;  the  different  articles  hinc  inde  being  counter 
parts  of  one  another,  and  not  to  be  disjoined.  It  would  be  great  injustice,  if,  in  such 
a  case,  all  the  indorsations  of  bills  and  transmissions  of  securities  during  sixty  days 
were  reduced  ;  while  all  the  engagements  undertaken  on  the  faith  of  these  securities, 
already  deposited,  or  of  their  being  sent  at  some  future  time,  are  held  effectual  oblige* 
tions.  It  has  been  already  found,  that  such  was  not  the  intention  of  the  act  1696; 

Stein's  Trustee  v.  Sir  William  Forbes  and  Company,  Ist  March  1791,  No.  204,  p.  U^'^ 
and  this  must  hold,  so  long  at  least  as  no  preference  is  granted  within  sixty  days,  that  A 
as  long  as  the  payments  made  are  not  more  than  those  received ;  by  which  the  fund  for 
the  other  creditors  is  not  more  diminished,  but  remains  just  as  it  did,  at  the  period  oi 
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siztj  days  previous  te  the  bankruptcy.  If  it  were  otherwise,  the  agent  would  be 
allowed  to  receive  mo-[45]*ney,  which  he  cannot  repay  to  his  employers  residing  at  a 
distance  ;  and,  by  doing  so,  he  commits  a  fraud  against  his  empkyer,  if  the  law  will 
not  allow  him  to  send  it  to  its  real  proprietor.  By  such  conduct,  the  agent  himself 
could  not  profit ;  neither  can  those  who  derive  right  from  him.  If  the  creditors  seek 
equity,  they  must  give  equity ;  they  cannot  convert  an  equitable  rule  to  an  unjust 
purpose. The  Court  adhered. 

Lord  Ordinary,  Glenlee. — ^Act.  H.  Erskine,  Wolpe-Murray. — Agent,  Tho.  Scot- 
land, W.S. — Alt.  Solicitor-General  Blair,  Forbes. — Agent,  W.  Molle,  W.S. 

—Clerk,  Pringle. 

F.  Fac,  Col.  No.  215,  p.  178. 

No.  28.    [52]  James  Dundas,  Trustee  on  the  sequestrated  estate  of  Richmond  and 
Freebairn  v.  James  Smith.    June  2,  1808. 

An  indorsation  of  a  bill  in  pajnment,  in  the  ordinary  course  of  trade,  is  not  liable  to 

reduction  on  the  statute  1696,  though  it  be  within  sixty  days  of  the  indorser's bankruptcy. 

Richmond  and  Freebairn  were  insurance-brokers  in  Edinburgh,  James  Smith  was 
anderwriter  in  their  office  for  behoof  of  himself,  his  father,  and  others.  He  had  under- 

written there*during  the  year  1800,  and  they  had  received  the  premiums  up  to  the  end 
of  that  year.  He  had  also  underwritten  [53]  there  during  the  year  1801,  though  it 
did  not  appear  that  they  ever  received  any  of  the  premiums  of  that  year.  (See  Bertram 
r.  Tnistee  for  Richmond,  Ac,  26th  November  1802,  No.  33,  p.  7122.) 

On  the  4th  of  August  1801,  Richmond  and  Freebairn  indorsed  to  James  Smith 
two  bills  for  £200  each,  drawn  upon  and  accepted  by  James  Beveridge  of  London, 
dne  on  the  12th-15th  October,  the  other  16th-19th  October.  Smith  remitted  the 
bilk  to  his  father  at  York  on  account  of  the  premiums  due  to  him.  At  that  date, 
there  had  been  no  balance  of  accounts  struck  between  Smith  and  Richmond  and  Free- 

bairn for  the  transactions  of  the  year  1800  ;  but  Smith  was  creditor  in  account  for  more 
than  the  sums  contained  in  these  bills.  There  did  not  appear  to  have  existed  at  that 
time  any  apprehension  of  Richmond  and  Freebairn  becoming  bankrupt.  They  were, 
however,  made  bankrupt  in  terms  of  the  act  1696,  on  the  6th  of  September  1801 ;  their 
estate  was  sequestrated  ;  and  James  Dundas  was  appointed  trustee  upon  it. 

The  trustee  brought  an  action  against  James  Smith,  for  reducing,  under  the  act 
1696,  the  indorsations  of  the  two  bills  above  mentioned.  The  interlocutor  of  the 

I^td  Ordinary,  (May  24th  1805),  was, — "  Finds,  that  in  practice  there  is  a  current 
account,  debit  and  credit,  between  the  broker  and  underwriter  who  do  business  at 
his  office,  fluctuating  from  time  to  time,  so  long  as  the  parties  continue  in  credit,  and 
till  tile  actual  failure  of  the  one  or  the  other  ;  so  that  it  would  be  unjust  to  allow  the 
creditors  of  either  to  avail  themselves  of  one  side  of  the  account,  without  taking  the 
other  side  of  it  into  view.  That  the  bills  passing  between  them  cannot  be  considered 
in  the  light  of  securities  for  anterior  debts,  so  as  to  fall  under  the  act  1696,  and  that 
such  bills,  especially  when  remitted  to  persons  at  a  distance,  are  properly  payments 
in  cash.  Finds,  in  terms  of  the  report,  that  there  was  no  mutual  settlement  of  accounts 
betwixt  the  parties,  striking  an  acknowledged  balance  previous  to,  or  at  the  period 
of  the  indorsations  in  question,  and  that  such  transactions  as  took  place  between 
them  went  on  posterior  to  the  indorsations  in  question,  in  the  same  manner  as  previous 
thereto.  Finds,  that  upon  the  6th  day  of  August,  Richmond  and  Freebairn  indorsed 
to  the  defender  bills  for  £400,  accepted  by  James  Beveridge,  which  bills  the  defender 
indorsed  to  his  father  Thomas  Smith,  and  other  correspondents  at  York,  for  whom 
he  was  in  use  to  underwrite  at  Richmond  and  Freebaim's  office  here.  Finds,  that 
akhoogh  there  may  be  no  valid  distinction,  in  a  general  view  of  the  act  1696,  between 
foreign  and  inland  bills,  so  as  that  the  one  should  be  exempted  from  the  sanction 
of  that  statute,  and  the  other  liable  to  it ;  yet  if,  in  the  ordinary  course  of  business, 
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an  underwriter  in  this  country,  unconscious  of  failure  in  the  circumstanoeB  of  the 
broker  whom  he  employs,  not  only  for  himself,  but  for  his  correspondents  in  England, 
accepts  of  an  indorsation  of  bills  of  exchange  from  that  broker,  and  remits  them  to 
such  correspondent,  while  the  credit  of  the  broker  is  unimpeached,  the  transactioa 
cannot  be  set  aside  upon  the  act  1696,  unless  it  shall  appear  that  such  remittance 
was  in  payment  of  a  debt  [54]  already  liquidated.  Finds  no  evidence  that  the  deM 

due  to  the  debtor's  Engbsh  correspondents,  who  received  the  remittance  of  the  £400 
under  challenge,  had  been  liquidated  at  the  time  of  the  remittance  ;  the  alleged  deky 
of  which,  as  well  as  the  circumstance  that  the  bills  are  said  to  have  been  indorsed 
indefinitely  to  account  of  the  balance  which  might  ultimately  be  due  to  the  defender, 
affords  real  evidence,  as  well  of  the  bona  fides,  as  of  the  application  of  the  genenl 
doctrine  assumed,  in  the  first  part  of  this  interlocutor,  to  the  circumstances  of  the 

case ;  assoilzies  from  the  reduction  in  regard  to  this  article." 
The  cause  came  before  the  Inner-House  by  petition  and  answers. 
Argument  for  the  pursuer. 

These  indorsations  were,  in  terms  of  the  act  1696,  "  dispositions,  assignations,  or 
other  deeds,  made  by  the  bankrupt,  in  the  space  of  sixty  days  before  his  becoming 

bankrupt,  in  favour  of  his  creditor,  either  for  his  satisfaction  or  further  security." 
For  it  is  clear  law,  that  they  are  not  taken  out  of  the  statute  merely  by  being 

indorsations  of  bills,  2d  February  1700,  Durward  v,  Wilson,  No.  191,  p.  1119,  16th 
January  1713,  Campbell  v,  Graham,  No.  192,  p.  1120,  Manson  v,  Angus,  16th  July 
1771,  in  which  this  point  was  determined  on  full  discussion,  and  the  judgment  of  this 
Court  was  affirmed  in  the  House  of  Lords,  22d  March  1774,  No.  7  ;  M'Hutcheon 
V.  Welsh,  29th  January  1794,  not  reported.  (See  Appendix,  Part  II.)  See  Beirs 
Law  of  Bankruptcy,  v.  1,  p.  171. 

2dly,  There  is  no  authority  whatever  for  saying,  that  indorsations  of  foreign  bills 
are  in  a  different  situation  from  indorsations  of  inland  bills.  The  observation  of  the 

collector  in  the  case  of  Campbell  v,  M*Gibbon,  No.  202,  p.  1139,  is  now  admitted,  on 
all  hands,  to  have  been  onerous  ;  and  it  was  decided  that  there  was  no  such  difference 
in  the  case  of  M*Hutcheon  v.  Welsh. 

3dly,  It  cannot  take  the  indorsations  out  of  the  act  that  they  were  in  payment ; 

for  the  statute  expressly  includes  deeds  made  "  for  satisfaction." 
4thly,  It  cannot  have  this  effect,  that  the  indorsations  were  given  bona  fide,  without 

contemplation  of  bankruptcy  ;  for  the  very  object  of  the  statute,  in  fixing  the  retro- 
spective term  of  60  days,  was  to  supersede  all  inquiry  into  that  circumstance,  by 

adopting  a  general  presumption  from  a  circumstance  that  was  almays  certain ;— 
accordingly,  this  plea  has  uniformly  been  disregarded  in  actions  on  this  statute. 

5thly,  These  indorsations  are  not  taken  out  of  the  statute  merely  by  the  circum- 
stance that  they  were  made  during  the  existence  of  an  open  account.  The  Court 

may  just  as  well  rescind  the  statute  in  toto,  as  deny  effect  to  it  in  all  cases,  where  the 
parties  happen  to  have  an  open  account.  There  is  not  the  smallest  authority  for 
such  an  exception.  Indeed,  it  would  destroy  the  effect  of  the  statute  altogether ;  for 
not  only  are  open  accounts  very  common,  [55]  but  is  is  quite  easy  to  keep  an  account 
open  for  the  very  purpose  of  eluding  this  statute.  The  case  of  Sir  William  Forbes  and 
Company,  No.  204,  p.  1142,  did  not  establish  any  such  rule.  In  that  case,  the  indorsa- 

tion was  sustained  because  a  subsequent  advance  to  a  greater  amount  had  been  made 
by  the  indorsee.  The  case  of  the  Pelican  Insurance  Office,  No.  24,  was  circumstantiate ; 
but  at  the  utmost  only  established,  that  indorsations  within  the  60  days  must  com- 

pensate advances  by  the  indorsee  within  the  60  days. 
The  mere  existence  of  an  open  account  on  which  no  advances  at  all  have  been 

made  subsequent  to  indorsations,  or  even  within  the  60  days,  has  never  been  found 
to  take  those  indorsations  out  of  the  act  1696. 

These  are  all  the  circumstances  that  can  be  imagined  to  take  this  case  out  of  the 
statute. 

Argument  for  defender. 
It  is  not  necessary  for  the  defender  to  dispute  simply  and  precisely  any  of  the 

pursuer's  propositions.  He  maintains,  that  the  indorsations  do  not  fall  under  the act  1696 : 

1st,  Because  they  were  payments  made  bona  fide  in  the  ordinary  course  of  business. 

The  deeds,  Ac,  which  the  act  declares  reducible,  are  "granted  in  favour  of  credi- 
tors, and  in  preference  to  other  creditors  "  ;  but  payments,  made  in  the  ordinary 
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course  of  business,  are  neither  of  these ;  so  that  they  do  not  come  under  the  words 
of  the  act.  Still  less  do  they  come  under  the  spirit  of  it.  For  it  never  was  intended 
to  rescind  all  the  ordinary  dealings  of  every  person  who  became  bankrupt  for  60 
days  back.  Such  a  provision  would  have  done  far  more  harm  than  good  ; — accord- 

ingly, payments  in  money  have  always  been  held  not  to  fall  under  the  statute,  because 
these  were  presumed  to  be  of  this  description,  Bean  v,  Strachan,  Ist  August  1760, 
No.  37,  p.  907 ;  Ersk.  b.  4,  tit.  1,  §  41.  But  now  that  the  use  of  cash  is  almost 
entirely  superseded,  payments  in  the  ordinary  course  of  trade  are  generally  made  by 
indorsation  of  bills.  In  this  form,  however,  they  are  still  payments  in  the  ordinary 
course  of  trade,  and  as  such  must  be  exempted  from  the  reduction  on  the  act  1696. 

2dly,  This  is  still  clearer  where  a  current  account  of  debit  and  credit  subsists 
between  the  parties,  as  in  this  case.  For  there  it  is  obvious,  that  the  payment  is  not 
only  not  given  in  contemplation  of  bankruptcy,  but  it  is  not  given  merely  either 
for  satisfaction  or  security  of  a  prior  debt.  It  is  given  with  a  view  to  future  trans- 

actions as  much  as  past ;  and  can  never  be  said  to  be  given  to  one  creditor  in  prefer- 
ence to  others,  since  not  only  there  can  be  no  view  to  a  preference,  but  it  is  quite 

uncertain  whether  the  person,  to  whom  it  is  given,  may  ultimately  be  a  creditor  or 
not,  even  independently  of  such  payment. 

This  view  was  adopted  by  the  Court  in  the  case  of  Sir  William  Forbes,  and  still 
more  clearly  in  that  of  the  Pelican  Company.* 

[56]  The  idea  that  deeds  of  any  kind  within  the  60  days  would  be  sustained,  merely 
because  they  were  in  satisfaction  or  security  of  debts  contracted  within  the  60  days, 
is  supported  by  no  authority  ;  and  there  is  no  reason  to  suppose  it  was  the  principle 
of  decision  in  either  of  these  cases. 

The  majority  of  the  Court  adopted  the  first  argument  of  the  defender ;  and 
founded  their  opinion  upon  this,  that,  in  the  circumstances  of  this  case,  the  indorsa- 

tions of  the  bills  must  be  viewed  as  pa3anents  in  the  ordinary  course  of  trade  ;  and, 
therefore,  did  not  fall  under  the  act  1696. 

It  was  observed  by  several  Judges,  that  indorsation  of  bills  were  certainly  not 
exempted  in  general  from  the  operation  of  the  act  1696  ;  and  one  Judge  (Lord  Arma- 

dale) expressed  a  decided  opinion,  that  the  mere  circumstance  of  a  current  account 
existing  between  the  parties  was  by  it«elf  of  no  relevancy  in  defence  against  a  re- 

duction on  the  act.  That  if  in  fact  the  bankrupt  was  debtor  to  the  indorsee  at  the 
commencement  of  the  60  days,  it  signified  very  little  whether  the  account  had  been 
balanced  or  not  previously  to  that  period  ;  and  that  none  of  the  cases  quoted  went 
upon  this  circumstance  alone,  but  on  advances  being  made  by  the  indorsee  subsequent 
to  the  indorsations,  or  at  least  within  the  60  days. 

The  interlocutor  of  the  Court  (2d  June  1808),  was,  "  Adhere  to  the  interlocutor 
of  the  Lord  Ordinary." 

Lord  Ordinary,   Hermand. — Act.   Dav.  Cathcart. — Alt.   John   Connell. — Tho. 
Scotland,  W.S.,  and  Dav.  Murray,  W.S.,  Agents.— P.  Clerk. 

M.  Fac,  Cd.  No.  47,  p.  174. 

No.  3.    [1262]  Marquis  of  Clydesdale  v.  Earl  of  Dundonald.    January  26, 1726. 

This  great  cause  consists  of  various  branches.  That  part  of  it  which  regards  Base 
Infeftments  is  distinguished  by  the  marginal  note  opposite.  The  other  subjects 
will  he  referred  to  in  the  particular  Titles  to  which  they  belong.  It  has  Deeu 
thought  best  to  record  the  whole  case  together,  where  it  first  occurs. 

Branch  I. 

Clatise  of  Return. 

The  estate  and  honours  of  the  family  of  Dundonald  being  provided  to  heirs-male 
b  the  year  1716,  John  Earl  of  Dundonald  having  only  one  son,  William,  the  last 
Earl,  from  whom  he  had  no  great  expectation  of  issue,  executed  a  deed,  by  which, 

*  See  also  Thomson's  Trustee,  28th  February  1806,  No.  25. 
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"  failing  heirs-male  of  his  own  body,  he  obliges  himself  to  provide  and  secure  fail 
estate  in  favour  of  Lady  Anne  Cochran  his  eldest  daughter,  and  the  heirs-male  el 
her  body  ;  whom  failing,  to  his  other  daughters,  in  their  order,"  &c.  Earl  Williua 
having  died  in  his  minority,  without  issue,  the  Marquis  of  Clydesdale,  only  son  to 

Lady  Anne  Cochran,  brought  an  action  to  have  it  declared,  "  That  the  heirs-mak 
of  the  said  Earl  John's  body  having  failed,  he  the  Marquis,  as  heir-male  of  the  said 
Lady  Anne's  body,  was  heir  of  provision  to  the  said  Earl  his  grandfather  ;  and  craving 
that  the  present  Earl  of  Dundonald  might  be  decerned  to  make  up  his  titles  to  tiie 

estate,  and  convey  the  same  in  his  favour."  On  the  other  hand,  this  Earl  of  Dun- 
donald, the  heir-male  of  the  family,  brought  a  counter  action  of  declarator  by  way 

of  defence  ;  among  other  conclusions,  insisting  that  it  might  be  found,  "  That  William, 
first  Earl  of  Dundonald  having  conveyed  his  estate  to  heirs-male,  with  a  clause  of 
Return  to  himself  failing  heirs-male,  this  imported  a  prohibition  to  alter  ;  and  there- 

fore the  said  Earl  John  had  no  power,  by  a  gratuitous  deed,  to  alter  the  conveyances 
and  course  of  succession  which  their  ancestor  had  established  for  the  preservaiioo 

of  his  name  and  family."  These  conveyances  stood  thus :  The  said  William  fiist 
Earl  of  Dundonald,  by  diverse  deeds,  in  the  years  1653,  1656,  and  1657,  settles  his 

estate  upon  "  William  Lord  Cochran  his  eldest  son,  and  the  heirs-male  of  his  body; 
whom  failing,  to  return  to  himsdf."  And  in  the  year  1680,  by  a  procuratory  of 
resignation ;  and  1684,  in  his  grandson's  contract  of  marriage,  the  same  Earl  William, 
after  the  decease  of  this  son,  renew^s  the  settlement  "  in  favour  of  John  Lord  Cochnm 
his  eldest  grandson,  and  the  heirs-male  of  his  body  ;  whom  failing,  to  William  Cochran 
of  Eilmaronock,  his  second  grandson  (father  of  Thomas  the  present  Earl),  and  the 
heirs-male  [1263]  o^  bis  body  ;  whom  failing,  to  his  other  grandsons  ;  whom  failing, 
to  himself ;  whom  all  failing,  to  the  eldest  heir-female  of  his  own  body,  without 

division." From  these  deeds  it  was  pleaded  for  the  Earl,  That  where  a  maker  of  an  entail 
divests  himself  of  the  fee,  and  substitutes  himself  to  his  own  donees ;  such  suh- 
stitution  being  purchased  at  no  less  value  than  the  whole  subject,  is  in  the  strictest 
manner  onerous,  and  consequently  unalterable  by  any  of  the  intermediate  substitutes 
in  prejudice  of  the  maker.  If  one  should  give  a  sum  of  money  to  the  maker  of  a  tailzie, 
to  get  himself  put  into  the  substitution,  such  substitution  would  be  onerous  and 
unalterable  in  prejudice  of  him  who  gave  the  consideration  for  it :  And  is  not  the 
intention  as  strong,  when  a  man  gives  away  his  estate,  with  a  provision  of  return 
to  himself  in  a  certain  event,  that  the  same  should  not  be  arbitrarily  disappointed, 
as  where  he  had  only  contributed  a  small  matter  for  being  named  a  substitute  ?  To 
confirm  this,  see  31st  January  1679,  Drummond  contra  Drummond  ;  *  10th  December 
1685,  Mortimer  contra  College  of  Edinburgh  :  f  In  which  cases,  though  the  substi- 

tution was  in  money,  and  not  in  lands,  it  was  found,  that  the  institute  could  not  alter 
in  prejudice  of  a  clause  of  return ;  and  the  ratio  decidendi  was  purely  the  onerosity 
of  the  substitution,  which  equally  applies  to  all  estates,  whether  in  land  or  money. 
And  in  a  late  case  betwixt  the  Duke  of  Douglas  and  Lockhart  of  Lee,  in  a  land- 
conveyance,  a  return  to  the  tailzier  was  found  to  be  an  onerous  substitution,  not  to 
be  gratuitously  altered,  voce  Fiar  Absolute,  Limited. 

It  was  allowed  by  the  Marquis,  That  the  Lords  in  some  cases  have  made  a  dis- 
tinction betwixt  a  clause  of  return  and  a  simple  substitution  ;  that  a  clause  of  return 

was  something  stronger,  and  yet  not  the  same  with  a  prohibitory  clause  :  But  it  was 
contended,  That  the  Lords  never  found  this  in  any  case  where  an  estate  was  provided 

to  *an  heir  alioqui  successurus  ;  which  failing,  to  other  heirs  ;  which  failing,  to  return to  the  granter,  &c.  Indeed,  where  an  estate  is  given  away  to  a  stranger,  or  one  not 
alioqui  auccessuruSy  with  a  limitation  to  particular  heirs,  and  a  provision  of  return 
to  the  granter  ;  this  has  been  explained  to  have  the  force  of  a  paction  betwixt  the 
granter  and  the  stranger  receiver  of  the  estate,  that  failing  the  heirs  in  the  limitation, 
the  estate  should  return  to  the  granter.  And  this  is  most  just,  because  where  a  pro- 

prietor makes  such  a  deed,  it  is  evident  he  is  not  settling  his  succession,  but  is  giving 
away  his  estate  from  his  successors  for  a  particular  use  ;  and  this  reasonable  condition 
is  implied,  that  causa  cessante,  cessabunt  effecius,  whert  that  use  is  at  an  end,  that 
himself  or  his  righteous  heir  shall  have  back  the  estate.     And  this  cannot  be  better 

♦  Stair,  V.  2,  p.  686,  voce  Fiar  Absolute,  Limited. 
t  President  Falconer,  No.  97,  p.  67,  voce  Fiar  Absolute,  Limited. 
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iUustrated,  than  from  consideration  of  the  late  case  betwixt  the  Duke  of  Douglas 
and  Lockhart  of  Lee,  cited  for  the  other  party  :   There  a  part  of  the  family  estate 
of  Douglas,  being  given  away  to  the  heir  of  a  second  marriage,  and  the  heirs  of  his 
body  ;  which  faiUng,  to  return  to  the  right  heir  of  the  family  of  Douglas  ;  the  Lords 

did  justly  interpret,  "  That  that  clause  of  return  was  not  a  simple  substitution,  but 
was  of  the  nature  of  a  paction  betwixt  the  family  and  the  heir  of  the  second  marriage, 
that  fail-[1264]-iiig  him  and  his  heirs  (in  support  of  whom  alone  the  estate  was  given) 
the  estate  should  come  back  to  the  family  "  :   There  is  therefore  a  wide  difference 
betwixt  this  case  and  every  case  where  a  man  is  settling  his  estate  upon  his  own 
heir.     In  all  such  cases,  the  last  substitution  being  by  way  of  a  clause  of  return, 
there  is  no  conveyance  for  a  certain  use,  no  implied  condition  ;   it  is  no  more  than 
a  common  expression,  pointing  out  whom  the  proprietor  intends  should  be  his  heir, 
failing  such  another  ;   still  leaving  every  substitute  in  his  full  right  of  property  and 
power  of  disposal.     It  is  to  no  purpose,  therefore,  to  insist  upon  the  onerosity  of 
such  a  clause  of  return  :   There  is  no  question  the  maker  of  a  tailzie,  disponing  his 
estate  to  his  heir  alioqui  successurus,  since  he  might  retain  it  to  himself,  can  make  it 
return  upon  what  conditions  he  pleases  ;  but  where  his  principal  design  is  confessedly 
that  only  of  pointing  out  the  succession  of  his  heirs,  can  any  secondary  intention 

be  drawn  from  a  clause  of  return  importing  a  Kmited  tailzie  1     The  Marquis's  lawyers 
beg  leave  to  say,  the  presumption  lies  on  the  other  side,  since  the  Earl  of  Dundonald 
made  no  use  of  the  known  irritant  and  resolutive  clauses  calculated  for  the  restriction 
of  property,  that  he  designed  only  a  simple  destination,  and  had  no  view  to  limit  his 
successors.     Taking  the  matter  in  this  view,  the  decisions  cited  for  the  Earl  will  be 
foond  nothing  to  the  purpose,  they  being  in  relation  to  suras  of  money  given  as  pro- 

visions to  children,  and  consequently  grants  for  a  particular  use  ;  which  use  being 
at  an  end,  the  intention  was  obvious,  that  the  sums  should  cease  to  be  due  :  So  that 
bonds  of  this  nature  are  understood  to  be  so  far  personal,  that  they  go  not  to  gratuitous 
assignees. 

It  was  urged  in  the  second  place  for  the  Marquis  upon  this  head,  That  whatever 
effect  a  clause  of  return  may  have  with  regard  to  the  persons  in  whose  favour  conceived, 
it  can  operate  nothing  in  favour  of  the  intermediate  heirs  who  are  called  to  the  suc- 
cessbn  before  these  persons.  Now  let  it  be  granted,  there  was  the  strongest  security 
in  favour  of  the  Earl  of  Dundonald's  heirs  whatsoever,  what  is  that  to  the  heirs-male  ? 
Is  there  anything  thereby  stipulated  in  their  favour  ?  Or  is  it  a  tenable  point,  because 
the^arl  took  care  to  tie  down  his  son,  and  the  heirs-male  of  his  body,  not  to  dispose 
of  the  estate  to  a  stranger  in  prejudice  of  his  heirs  of  line,  that  therefore  his  son,  or 
any  of  the  subsequent  heirs-male,  could  not  better  the  case  of  the  heir  of  line,  and 
give  him  the  succession  sooner  than  the  Earl  had  stipulated  ?  This  is  the  very  case  : 
The  Marquis  of  Clydesdale  is  the  heir  whatsoever,  the  very  person  in  whose  favour 
the  return  is  conceived  ;  how  then  can  it  be  said,  that  the  deed  in  his  favour  is  in 
preju^ce  of  the  clause  of  return  ?  And  if  not  in  prejudice,  how  comes  the  clause 
to  be  made  a  foundation  upon  which  to  reduce  it  ? 

To  this  it  was  replied  for  the  Earl,  "  It  is  a  principle,  Wherever  a  substitution 
is  onerous  in  favour  of  the  last  termination,  it  gives  the  force  of  a  fideicomiss  to  the 

whole  destination."  If  which  were  otherwise,  this  absurdity  would  follow,  that  the 
substitute  who  was  made  preferable  in  the  succession,  would  have  a  weaker  right  than 
he  who  was  called  after  him  :  Besides,  that  the  matter  could  not  otherwise  be  ex- 

pedited ;  for  when  the  gratuitous  alienation  is  made,  it  is  pro-[1265]-hable  the  onerous 
substitute  may  have  no  title  to  quarrel  it,  many  being  before  him  in  the  right  of 
succession  ;  and  when  perhaps  after  a  long  tract  of  time,  the  succession  is  open  to  him 
by  the  failure  of  the  intermediate  substitutes,  they  themselves  being  all  the  while  out 
of  possession,  he  has  but  a  slender  lay  that  this  shall  turn  to  his  account,  when  in  all 
probability  the  provision  of  return  is  quit«  forgot,  or  cut  off  by  prescription  in  favour 
of  third  parties. 

"  The  Lords  found,  That  neither  the  clause  of  return  in  the  contract  1653  and 
1656,  nor  the  substitution  in  the  procuratory  of  resignation  1680,  or  contract  of 
marriage  1684  years,  did  disable  the  last  John  Earl  of  Dundonald,  gratuitously  to 
alter  the  succession  by  a  deed  in  favour  of  his  dausjhters,  in  prejudice  of  the  heir-malfe 
of  the  former  investiture."    See  Fiar  Absolute,  Limited. 
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Bbakch  II. 

Minor, 

Another  head  of  the  Earl's  declarator  was  to  this  purpose,  that  at  any  rate  liii 
deed  in  the  1716  ialls  to  be  set  aside,  in  respect  that  the  last  Earl  William,  in  the  172Sib 
with  consent  of  curators,  made  a  new  deed  of  settlement  in  favour  of  the  preseol 
EarL  Against  which  deeds,  in  the  1725,  it  was  objected,  That  they  were  done  oi 
deathbed,  and  in  minority  ;  either  of  which  was  sufficient  to  set  them  aside. 

It  was  pleaded  for  the  Marquis,  It  is  a  received  maxim  in  our  law,  that  a  minor, 
even  with  consent  of  curators,  cannot  prejudge  his  heir,  or  gratuitously  alter  tl» 
settlements  made  by  his  predecessor.  Sir  George  Mackenzie,  in  this  matter,  is  expresi 

in  his  treatise  of  Tailzies,  where  he  says,  "'  It  hath  been  doubted  if  minors  can  make 
tailzies,  even  with  consent  of  tutors  and  curators  :  And  I  conceive  they  cannot; 
for  though  it  cannot  be  properly  said  that  they  themselves  are  lesed,  seeing  tkcy 
continue  still  fiars  ;  yet  a  minor  may  be  justly  said  to  be  lesed,  in  that  he  wrongs  liiB 

family  and  nearest  relations." 
In  support  of  the  deed,  it  was  pleaded  for  the  Earl  of  Dundonald  :  It  is  the  known 

law  of  Scotland,  that  a  minor  with  consent  of  curators,  or  by  himself  where  he  \iBi 
none,  has  the  same  power  over  his  estate,  as  if  he  was  of  full  age  ;  under  this  single 

exception,  "  unless  the  minor  himself  is  lesed  by  the  deed."  The  original  of  fl» 
maxim,  that  a  minor  cannot  prejudge  his  heir,  comes  from  this,  that  generally  spealdng 
these  two  go  together,  a  lesion  to  the  minor  himself,  and  a  lesion  to  his  heir  and  family. 
Now  in  the  present  case  it  happens  to  be  quite  otherwise  ;  Earl  John,  the  niino?8 
father,  intended  to  disinherit  the  present  Earl  of  Dundonald,  while  at  the  same  time 
he  was  his  representative  both  in  name  and  honours  ;  which  was  the  most  irrationJ 

action  of  that  gentleman's  Ufe  :  A  deed,  which  had  he  been  minor  when  he  did  it,  he 
could  have  reduced  on  the  head  of  lesion,  granting  it  otherwise  unalterable.  Is  it  not 
then  unreasonable  to  maintain,  that  his  son,  the  heir  of  the  family,  was  lesed  by  the 
alteration  ? 

RepUed  for  the  Marquis :  The  pretended  favour  of  conjoining  the  estate  and 
honours  alters  not  the  case  :  The  settlement  made  by  the  predecessor  is  presumed 
[1266]  in  law  to  be  the  most  advantageous  for  the  minor  ;  and  it  admits  no  arguments 
against  this  presumption.  Besides,  there  is  another  reason  drawn  from  utility :  For 
be  it  once  introduced,  that  a  minor,  to  whom  the  law  ascribes  a  weakness  of  mind, 
may  alter  the  deeds  of  his  predecessors  without  a  sufficient  onerous  cause,  it  will  hj 
him  open  to  such  importunities,  as  may  prove  highly  pernicious  to  his  family ;  and 
therefore  such  importunities  it  is  the  common  interest  to  guard  against. 

"  The  Lords  found.  That  WilUam  last  Earl  of  Dundonald  could  not,  in  his  minority, 
though  with  consent  of  curators,  gratuitously  make  any  alteration  of  the  destination 
of  succession  contained  in  the  said  Dond  of  tailzie  1716."    See  Minor. 

Branch  III. 

Deathbed, 

In  answer  to  the  other  objection  of  deathbed,  against  the  deeds  made  by  Earl 
WilUam  in  the  1725,  and  in  support  of  these  deeds,  it  was  urged  for  the  Earl,  It  is  a 
principle  indeed,  That  deathbed  deeds  are  not  good  against  the  heir.  But  this  wili 
not  apply  to  the  present  case  ;  in  respect  that  neither  the  Marquis,  nor  the  Duchess 
of  Hamilton,  his  mother,  were  in  any  sense  heirs  to  Earl  William,  whose  deeds  are 
craved  to  be  reduced,  Imo,  In  that  they  could  not  have  been  served  as  heirs  of  pro- 

vision to  him  ;  2dly,  Esto  they  could,  yet  an  heir  of  provision,  who  cannot  serve  in  the 
subject,  is  not  such  an  heir  as  in  law  is  entitled  to  the  privilege  of  deathbed.  To 
make  out  the  first  point,  Earl  John  is  not  obhged,  by  the  bond  of  entail  1716,  to  resign 
in  favour  of  himself,  whom  failing,  in  favour  of  Lady  Anne  ;  but  he  directly  obliges 
himself  to  resign  to  Lady  Anne.  By  this  clause  she  was  stated  a  proper  creditor, 
and  by  no  means  heir  :  There  was  nothing  in  the  person  of  the  granter,  which  she 
could  carry  by  a  service,  in  the  event  the  obUgation  was  to  take  effect ;  and  it  is 
evident,  where  there  is  no  service,  there  can  be  no  heir.  But  then,  as  to  the  second 
point,  EsU)  Lady  Duchess  could  have  served  heir  of  provision  ;  yet  by  the  origins^ 
constitution  of  the  law  of  deathbed,  and  by  the  records  as  far  back  as  they  are  to  be 
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foimd,  an  heir  of  provision  has  not  this  privilege,  but  singly  the  heir  of  the  investiture, 
or,  in  other  words,  the  heir  in  the  subject  alienated.  This  is  distinctly  held  forth  by 
our  learned  countryman  Craig  ;  who,  after  he  has  told  us,  on  the  subject  of  deathbed, 
that  in  ledo  wgritudinia  nemo  'potest  hcsredi  suo  profjudicare,  when  he  comes  to  explain 
who  it  is  that  can  succeed  as  heir,  L.  2,  Dieg.  13,  §  5,  his  words  are,  "  Apud  nos,  hseres 
is  solus  est,  qui  in  feudum  rerum  immobilium,  aut  rei  alicujus  immobilis  succedit "  ; 
and  afterwards,  §  25,  "  Is  proprie  hseres  non  dicitur,  nisi  qui  a  lege  ad  successionem 
vocatnr ;  sunt  enim  qui  non  ex  lege,  sed  ex  conventione  partium  succedunt ;  sed  hi 

nomen  luBredis  non  merentur."  And  surely,  as  there  is  no  reason  for  extending  this 
law  in  the  general,  there  is  much  less  in  this  particular  case  :  The  deed  complained  of, 
IB  a  deed  altering  a  former  ;  which  former  was,  in  the  eye  of  the  law,  a  lesion  pre- 

judicial to  the  granter  and  his  family  :  And  as  the  law  of  deathbed  was  introduced 
for  preventing  impositions  [1267]  ̂ ^^  abuses  to  the  ruin  of  families,  would  it  not  be 
smost  irrational  decision,  that  the  deed  of  a  successor,  rectifying  a  ruinous  conveyance 
made  by  hia  predecessor,  should  be  reduced  upon  the  same  ground  of  law,  on  which 
tlte  deed  itself  whereby  the  ruin  came  could  have  been  reduced  ? 

Replied  for  the  Marquis,  That  there  is  no  distinction  in  the  law  of  deathbed, 
betwixt  a  right  of  a  person  that  is  heir,  in  virtue  of  a  personal  deed,  and  him  that  is 
heir  by  an  investiture  completed  with  inf eftment.    Craig  indeed  points  at  a  distinction ; 
but  his  opinion  on  that  head  has  been  exploded,  and  j  ustly.    The  foundation  of  the  law 
of  deathbed  was,  to  prevent  persons  being  imposed  upon,  by  the  importunities  not  only 
of  priests,  but  of  near  relations,  at  a  time  when,  through  weakness,  they  are  presumed 
not  capable  of  resisting  solicitation,  to  alter  the  succession  in  prejudice  of  those  persons, 
who,  during  their  firm  health,  were  the  true  heirs,  to  whom  the  estate  was  by  law  to 
descend,  by  whatever  title,  as  heirs,  whether  of  line,  male,  conquest,  or  provision ; 
uid  without  distinction,  whether  they  were  heirs  in  virtue  of  a  personal  deed,  or  a  deed 
on  which  infeftment  followed.    And,  as  this  is  established  by  constant  practice,  it  is 
unnecessary  to  take  notice  of  any  other  decision,  than  what  passed  in  the  case  Hepburn 
of  Humby  contra  Hepburn,  25th  February  1663  ;  *  where  there  are  three  points  deter- 

mined, every  one  of  which  destroys  the  objection  made  in  this  case.     The  first  is, "  That 
the  pnisuer  of  the  reduction  had  a  good  title,  though  he  had  only  a  personal  provision 
in  Mb  favour,  conceived  in  a  contract  of  marriage  upon  which  no  infeftment  had 

followed  : "  And  the  reasoning  there  was  precisely  the  same  that  is  now  made  use  of 
for  the  Earl  of  Dundonald.     2do,  It  was  determined,  "  That  the  law  of  deathbed  did 
operate  in  favour  of  an  heir-male,  by  virtue  of  a  personal  provision,  even  in  prejudice 
of  the  heir  of  line,  who  was  heir  of  the  investiture  :  "  How  much  more  in  favour  of  the 
heir  of  line  in  prejudice  of  a  collateral  heir-male  ?     And  3tio,  It  was  determined,  "  That 
though  the  right  of  the  heir- male  arose  only  from  the  deed  of  the  defunct,  who  had  made 
a  disposition  in  his  favour  to  the  exclusion  of  heirs  of  line,  and  had  reserved  a  power  to 
alter ;  yet  that  alteration  could  not  be  made  on  deathbed,  to  the  prejudice  of  tnat  very 
person  whom  the  defunct,  by  his  own  deed,  had  created  heir."    And  if  it  be  said  that 
this  case  was  settled  betwixt  the  parties,let  it  be  considered  what  Lord  Stair  takes  notice 
of,  That  the  Lords  were  mostly  of  opinion  that  these  points  were  law  in  every  case. 

"  The  Lords  found,  That  William  last  Earl  of  Dundonald  could  not,  on  deathbed, 
gratuitously  make  any  alteration  of  the  destination  of  succession,  contained  in  the 
bond  of  tailzie  1716."    See  Deathbed. 

Branch  IV. 

Prescription,  Base  Infeftment,  Hsereditas  jacens. 

Base  infeftment  is  good  against  the  granter  and  his  heirs,  though  neither  registered 
nor  clothed  with  possession. 

Another  head  of  the  Earl  of  Dundonald's  declarator  was  to  this  purpose,  "  That  in 
so  far  as  concerned  certain  parcels  of  the  estate,  the  gratuitous  deeds  of  alteration  " 
(under  which  the  Marquis  claims)  "  must  be  declared  [1268]  ineffectual,  as  granted  by 
persons  who,  with  respect  to  these  parcels,  were  only  in  the  state  of  apparent  heirs." 
The  matter  stood  thus  :  William,  first  Earl  of  Dundonald,  in  his  son  the  Lord  Cochran's 
marriage-settlement,  disponed  to  him  and  the  heirs-male  of  the  marriage,  the  lands  of 

*  Stair,  V.  1,  p.  186,  voce  Deathbed. 
MOB.  I.  7« 
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Dundonald,  Ochiltree,  Cochran,  &c.,  in  virtue  whereof,  the  Lord  Cochran  waa  infeftia 
these  lands.  Again,  in  the  year  1656,  there  was  a  contract  of  ezcambion  betwixt  tki. 
Ilarl  and  his  son,  by  which  his  son  redisponed  to  him  the  lands  of  Ochiltree ;  in  Im 
whereof  the  Earl  disponed  to  his  son,  and  the  heirs-male  of  his  body,  &c. ,  the  lordsliipit 
Paisley  and  lands  of  Glen,  in  virtue  whereof  the  son  was  thereafter  infeft.  After  tUi 
there  were  certain  other  lands  purchased  by  the  said  Earl  William,  to  himBelf  in  liferail 

only,  and  to  the  said  Lord  Cochran,  and  the  heirs-male  of  his  body  in  fee  :  And  thoa^jt 
all  these  several  lands  were  thus  habily  vested  by  inf eftment  in  the  person  of  the  said' 
Lord  Cochran,  and  the  heirs-male  of  his  body ;  none  of  the  later  Earls,  descendants  of. 
the  Lord  Cochran's  body,  made  up  any  title  to  these  infeftments  :  To  which,  therefon^ 
it  was  pleaded,  That  the  present  Earl  of  Dundonald,  as  the  nearest  heir-male  of  hisbodj, 
has  the  only  right. 

Objected  to  this,  in  the  first  place,  for  the  Mar<]^uis,  That  in  as  much  as  William  tbe 
first  Earl  of  Dundonald,  had,  in  the  year  1680,  resigned  the  said  lands  wherein  lusm 
died  infeft,  in  the  hands  of  the  superior,  for  new  infeftment  thereof  to  John  Lori 
Cochran,  his  grandson,  in  virtue  whereof  he  was  infeft,  and  on  the  footing  of  whkl 
infeftment  the  family  have  possessed  downwards  to  the  death  of  Earl  WilUam  in  tlie 
1725  ;  therefore,  any  claim  the  present  Earl  could  have,  as  apparent  heir  of  the  infeft- 

ments, which  stood  in  the  person  of  William  Lord  Cochran,  his  grandfather,  was  lost 
both  by  the  negative  and  positive  prescription. 

Answered  for  the  Earl,  Imo,  Were  there  otherwise  termini  habilea  of  prescription, 
of  which  afterwards,  it  could  only  commence  from  the  death  of  the  Earl,  whose  lifereot 
was  reserved  in  the  several  conveyances,  because  the  Lord  Cochran  could  not  sooner 
begin  to  possess,  without  which  there  can  be  no  positive  prescription  :  Now,  he  haying 
deceased  no  sooner  than  November  or  December  1685,  the  forty  years  had  not  expired 
when  the  present  Earl  brought  his  action  of  declarator.  2do,  As  to  the  negative 
prescription,  though  there  had  been  possession  from  the  1680,  still  the  years  of  William 
the  first,  the  liferenter,  behoved  to  be  deducted  ;  because,  while  he  lived,  the  present 

Earl,  heir  of  the  Lord  Cochran's  infeftments,  was  non  valens  agere :  And  the  Lords  hAve 
found  in  a  course  of  uniform  decisions,  that  prescription  cannot  run  against  the  fiw 
during  the  life  of  the  liferenter.  In  the  next  place,  there  can  be  no  negative  prescription 
in  this  case,  because,  as  well  that  title  to  which  the  prescription  is  ascribed,  as  that  titk 
under  which  the  present  Earl  claims,  were  both  in  the  same  person :  For  as  John  Lord 

Cochran  was  infeft  upon  the  settlement  1680,  so  he  was  apparent  heir  of  his  father's 
infeftment,  and  possessed  by  virtue  of  both  titles  ;  and  upon  this  medium,  the  argiunent 
for  the  Earl  of  Dundonald  goes  yet  higher,  that  no  prescrip-[1269]"tion  could  run  hot 
from  the  death  of  Earl  William  last  deceased,  who  was  the  apparent  heir  of  the  Lord 
Cochran,  and  in  possession  of  his  estate. 

Replied  :  Earl  William's  lifetime  and  possession  can  never  be  deducted  to  stop 
the  positive  prescription  :  For  Imo,  He  was  infeft  in  the  years  1659  and  1662,  publicly 
in  most  of  all  the  estate,  by  a  charter  to  himself  and  his  heirs  whatsoever,  whici 
was  inconsistent  with  the  settlements  in  the  deeds  1653  and  1656 ;  and  therefore  it 
may  be,  and  is  contended,  that  the  prescription  began  even  from  the  1662 :  For, 
from  that  time,  it  was  competent  to  the  heirs-male  to  have  quarrelled  that  infeftment 
made  to  the  heirs  whatsoever,  and  either  to  have  reduced  it,  or  to  have  obUged  Bail 
William  to  denude  ;  and  since  that  was  not  done,  every  purchaser  from  the  Earl  of 
Dundonald  can  found  upon  his  possession  from  that  time,  to  complete  the  prescription 
in  their  favour,  and  are  not  concerned  to  enquire  what  liferents  were  given  or  reserved 
by  former  settlements  :  There  is  a  charter  and  sasine  absolute,  which  is  all  the  act 
of  Parliament  requires  ;  and  now  there  is  a  possession  of  sixty  years  in  consequence 
of  it.  In  the  next  place,  Supposing  the  possession  did  only  commence  from  the  1680, 
the  years  of  the  liferent  are  not  to  be  deducted,  because  the  fiar  and  liferenter,  both 
of  them,  possessed  upon  the  footing  of  the  new  conveyance,  the  public  infeftment 
that  reserved  Earl  William's  liferent ;  so  that  in  place  of  his  possession  being  deducted, 
it  expressly  accresces  to  the  conveyance  1680,  as  being  in  virtue  of  the  same  infeft- 

ment :  In  this  case,  the  possession  of  the  liferenter  is  plainly  the  possession  of  the 
fiar.  As  to  the  second  part  of  the  answer.  That  the  Earl  was  non  valens  agere :  Imo, 
By  the  act  of  Parliament,  this  seems  to  be  no  objection  to  the  positive  prescription; 
otherwise  the  records  can  give  no  security.  Persons  can  see  who  are  infeft,  and  who 
in  possession  ;  but  they  never  can  know  who  are  nan  valentea  agere  :  And  indeed  the 
objection  seems  to  be  competent  by  our  law,  against  the  negative  prescription  only. 



ma  BASE   INFEFTMENT  208 

But  next,  the  maxim  is  entirely  misapplied  ;  for  if  it  be  not,  there  can  never  be  a  pre- 
icription  :  Any  heir  starting  up  at  the  end  of  a  hundred  years,  was,  in  this  sense,  nan 

ffdens  agere  ;  the  succession  was  not  devolved  on  him  ;  the  fault  was  his  predecessor's, 
hud  not  his  ;  aud  non-existence  would  for  sure  be  the  strongest  incapacity  that  could 
debar  any  heir.  But  this  is  not  the  meaning  of  the  law  :  The  incapacity  must  lie 
■pon  the  person  to  whom  the  right  does  or  might  belong,  during  the  course  of  the 
forty  years  ;  and  therefore,  if  these  persons  to  whom  the  right  belonged  during  that 
time,  were  in  a  capacity  to  have  interrupted  the  prescription,  there  is  no  place  for 
the  maxim.  In  this  case,  all  the  Earls  of  Dundonald  from  the  1680,  were  in  a  capacity 
to  have  interrupted.  It  is  true,  they  chose  not  to  do  it ;  and  so  much  the  stronger  is 
the  prescription,  when  it  is  fortified  by  an  express  consent,  as  well  as  by  a  negligence 
or  inactivity  for  so  many  years. 

Objected  for  the  Marquis,  in  the  second  place,  to  this  head  of  the  Earl's  declarator : 
That  William  Lord  Cochran's  infeftment,  in  the  Lordship  of  Paisley,  was  only  a  base 
infeftment,  holden  of  his  father  the  grantor,  not  clad  with  possession,  which  was 
null  by  the  law  at  the  time ;  and  therefore  the  posterior  infeftment,  [1270]  upon  the 
Burrender  of  the  same  granter,  in  the  year  1680,  is  the  preferable  right  to  the  lands 
o!  Dondonald  and  Cochran,  contained  in  the  settlements  1653,  and  to  the  Lordship 
of  Paisley,  contained  in  the  settlement  1656. 

Answered,  Imo,  That  it  was  no  nullity  in  base  infeftments,  not  to  be  clad  with 
possession  :  For  even  before  the  statute  1693,  they  were  to  all  effects  vahd  rights, 
excepting  only  in  competition  with  posterior  onerous  pubUc  infeftments,  or  such 
base  ones  as  implied  warrandice  first  in  possession  :  They  were  titles  to  force  pro- 

duction of  all  infeftments,  whether  pubUc  or  private  :  they  excluded  posterior 

snesters ;  they  excluded  the  terce  of  the  granter's  relict,  and  were  good  in  com- 
petition with  posterior  gratuitous  rights  flowing  from  the  same  author  (see  Stair,  1.  2, 

t.  3,  §  27,  Bell  V.  Rutherford,  No.  2,  p.  1260 ;  Spottiswood,  voce  Kirkmen).  All 
this  is  plain  from  the  express  words  of  the  act  1540,  which  first  introduced  the  dis- 

tinction of  base  infeftments,  clad  or  not  clad  with  possession  :  That  act  presumed, 
and  Btatnted  upon  the  presumption,  that  whoever  took  a  base  infeftment,  and  allowed 
the  granter  to  retain  possession,  did  the  same  ex  fraude  to  induce  a  second  purchaser 

to  give  a  price  for  the  lands  ;  and  therefore  statutes,  *'  That  persons  having  such  base 
infeftments,  shall  not  be  heard  against  a  second  heritable  possessor,  by  any  title 

which  implies  warranty."  This  is  all  the  act  provides,  or  needed  to  provide,  there being  no  place  for  such  presumption  of  fraud  in  the  case  of  a  posterior  gratuitous 
infeftment.  But  2do,  Base  infeftments,  not  clad  with  possession,  were  always  good 
against  the  heir  of  the  granter,  by  an  express  clause  in  the  same  statute  1540.  Sup- 

pose then  John  Lord  Cochran  had  served  heir  to  his  grandfather  Earl  WiUiam,  he 
conld  not  have  quarrelled  the  infeftment ;  but  he  was  in  the  same  case  as  if  served 
heir,  being  liable  prceceptionehcBreditatiSt  by  accepting  the  disposition  1680,  to  fulfil  his 

grandfather's  anterior  deeds.  3tio,  This  base  infeftment  was  a  good  right  in  the  person 
of  William  Lord  Cochran,  even  in  competition  with  any  posterior,  however  onerous 
right,  flowing  from  the  granter  ;  in  as  much  as  the  granter  having  reserved  his  liferent, 

the  liferenter's  possession  was,  in  the  eye  of  the  law,  the  possession  of  the  fiar. 
Replied  to  this  last  article  :  The  Lords  have  found,  on  the  contrary,  "  That  an 

infeftment  by  a  father  to  his  son,  was  not  clad  with  possession  by  the  father's  posses- 
sion, although  he  had  a  factory  from  his  son,  Gardiner  contra  Colvil  (infra  h.  «.)." 

And  however  it  might  be  pretended,  that  if  a  third  party  should  denude  in  favour  of 
one  in  liferent,  and  another  in  fee,  upon  which  deed  a  base  infeftment  followed,  that 
in  such  a  case  the  possession  of  the  liferenter  would  clothe  the  whole  base  infeftment 
with  possession,  because  the  liferent  and  fee  are  one  and  the  same  right,  originally 
constituted  by  one  infeftment ;  and  because  the  liferenter  had  no  other  infeftment  in 

him,  every  person  inquiring  into  the  hferenter's  possession,  could  ascribe  it  to  no 
other  title  than  that  infeftment :  It  is  quite  another  thing,  where  a  father  is  infeft 
in  the  property,  then  infefts  his  son  in  fee,  with  a  reservation  of  his  own  liferent,  and 
continues  his  own  possession  :  For  there  his  possession  is  not  by  virtue  of  his  son's 
infeftment,  but  by  virtue  of  his  own  right,  which  he  hath  reserved  in  so  far  as  con- 

cerns his  own  liferent  [1271]  and  possession ;  and  so  that  possession  of  the  father 
does  not  lead  any  person  to  find  out  the  infeftment  of  the  son  :  Having  seen  the  father 
oripnally  infeft  in  fee,  they  naturally  ascribe  his  title  to  that,  and  enquire  no  further. 
But  indeed  the  matter  in  this  case  does  not  principally  hang  upon  a  bona  fides  :  It 
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is  the  nature  of  the  thing  determines  the  question  ;  where  a  father  reserves  his  lifc* 
rent,  his  son's  infeftment  is  not  at  allhis. 

It  was  pleaded  for  the  Marquis  in  the  third  place,  against  this  conclusion  of  tk| 
declarator,  That  the  rights  made  to  William  Lord  Cochran,  by  his  father,  were  nt 
fully  completed,  no  public  infeftment,  but  a  base  sasine  only  without  possession  ha 
followed  upon  them  ;  besides,  that  the  Earl  had  not  fully  acquired  in  the  rights  U 
the  estate  in  his  own  person  :  And  therefore  since  the  dominium  directumy  yeail 
eifect  the  whole  real  right  remained  with  Earl  William  the  granter,  and  that  JoU 
Lord  Cochran  was  himself  the  heir,  and  only  person  to  whom  the  right  of  these  ba« 
infeftments  could  devolve,  and  who  could  complete  these  titles,  or  take  up  the  posse* 
sion  by  virtue  of  them ;  it  was  optional  to  him,  either  to  connect  a  right  to  these  tithi^ 
and  to  insist  against  his  grandfather  to  complete  them,  or  to  neglect  those  titles  whicfc 
remained  so  lame  and  incompleted,  and  to  take  a  split-new  right  from  his  grandfatiuEi 
in  whom  the  radical  right  still  continued  :  And  since  he  chose  to  do  so,  and  did  cm,\ 
plete  that  new  right  by  a  public  infeftment,  no  other  heir  coming  after  can  set  \sf] 
these  defective  titles,  in  opposition  to  the  new  right  1680 ;  which  being  granted,  m. 
said  is,  to  the  same  person  who  was  heir  to  these  incompleted  lame  titles,  did  entiidf 
absorb,  and  render  them  useless.     And  although  this  reasoning  must  hold  absolute^», 
had  the  infeftments  1653  and  1656  both  been  completed  in  suo  genere  ;  it  holds  modt 
stronger  with  regard  to  the  lands  now  in  question,  lying  in  the  shire  of  Renfrew,  that 
are  contained  in  the  deed  1653 ;  because  the  sasine  upon  that  deed  was  not  registeiei  \ 
in  the  register  appointed  for  the  shire  of  Renfrew,  but  only  in  the  shire  of  Ayr,  within  | 
which  otner  lands  lie,  not  now  in  dispute.     The  analogy  of  the  decisions  of  the  Loids  • 
goes  a  great  deal  further  upon  this  point :   They  have  sustained  a  wife's  right  to  a  ; 
terce,  and  a  husband's  right  to  the  courtesy,  where  the  husband  or  wife  were  infeft  | 
upon  a  void  title  ;  upon  this  very  foundation,  That  though  the  infeftment  might  be 
quarrellable,  the  husband  or  wife,  as  they  were  heirs  to  the  bad  infeftment,  were  heiis 
to  the  good  ;   and  though  they  possessed  by  virtue  of  the  most  lame,  no  heir  could 
quarrel,  because  they  might  have  taken  up  the  good  one  ;   and  it  was  the  same  bj 
which  they  possessed,  since  the  line  of  descent  was  one  and  the  same  in  both.    2do, 
They  have  found  that  an  apparent  heir  of  an  investiture  might  discharge  the  reveraioD 
of  an  apprising,  so  as  to  bar  any  after  heir  from  quarrelling.     These  things  were  detc^ 
mined  lately  in  the  cases  of  Linton  contra  Blair,*  and  Mader  contra  Mader.*    Thers 
is  another  case  better  known,  and  that  is  the  case  of  the  estate  of  Kincardine,  infra  h.  t. : 
That  estate  was  sold  for  the  debts  of  Earl  Alexander,  upon  whose  titles  the  right  of  the 

purchaser  and  so  many  creditors  stands ;   Earl  Alexander's  title  was  not  by  service 
to  his  predecessors,  but  by  an  apprising  led  against  his  elder  [1272]  brother  Edwaid, 
the  imdoubted  proprietor ;    which  apprising  was  liable  to  many  objections ;  the 
grounds  of  it  were  lost,  itself  satisfied  by  intromission,  numberless  nullities  in  it: 
Yet,  since  Earl  Alexander  had  acquired  it,  and  made  it  the  title  of  his  possession,  when 
at  the  same  time  he  was  the  apparent  heir  of  the  investiture,  the  Lords  would  not 
allow  Earl  Alexander's  son  to  pass  by  that  right,  or  to  take  up  the  right  of  Earl 
Edward  his  uncle  against  it.     But  the  present  case  is  stronger  than  all  these :  Those 
titles  were  somewhat  inconsistent  with,  and  at  best  but  collateral  one  to  another. 
Here  was  only  a  lame  title,  which  required  a  new  deed  of  Earl  William  to  complete  it : 
It  belonged  to  his  grandson ;  and  accordingly,  without  putting  him  to  any  trouble,  he 
fully  completed  the  right :  Where  is  the  defect  in  such  a  case  ?   And  here  it  may  be 
further  observed  that  the  conveyance  in  the  1680  being  granted  to  the  heir  in  those 
deeds  1653  and  1656,  in  pursuance  of  the  obligations  contained  in  these  very  deeds, 
the  disposition  itself  granted  to  John  Lord  Cochran  the  grandchild,  was  of  equal 
strength  with,  and  did  import  a  precept  of  dare  constat,  when  it  proceeded  from  the  same 
person  by  whom  such  a  precept  fell  to  be  given.     Neither  doth  this  import  any  defect 
in  our  records  :  Everybody  that  looks  into  them  must  see,  that  the  first  infeftmentt 
were  but  base,  flowed  from  Earl  William,  and  by  course  did  descend  to  John  Lord 
Cochran  ;  and  consequently  that  the  completing  the  titles,  by  the  same  Earl,  in  the 
Lord  Cochran's  person,  which  they  Ukewise  see  in  the  records,  was  agreeable  to,  and 
no  more  than  a  full  implement  of  the  first  deeds. 

To  which  the  Earl  made  this  answer,  It  cannot  be  pleaded,  that  the  Earl  oi 
Dundonald's  resignation  in  favour  of  his  grandchild,  does  convey  what  was  not  in  the 

♦  See  Heir  Appabent. 
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resiguer's  peisou,  but  in  the  person  of  bis  son,  and  after  bis  deatb,  in  hasrediUUe  jacente 
of  him.    Neither  does  it  in  the  least  alter  the  case,  that  the  superior's  resignation  in 
the  present  question,  was  in  favour  of  the  apparent  heir  of  the  vassal :  For  the  apparent 
heirs  taking  infeftment  on  that  surrender,  gave  him  no  more  right  to  the  property, 
Aan  if  made  to  a  stranger ;  he  became  thereby  superior,  it  is  true,  but  remained  still 
hut  apparent  heir  as  to  the  property  :  There  was  something  more  to  be  done  to  make 
a  title  to  the  property,  he  must  thereafter  have  served,  and  infeft  himself  as  heir  to  the 
vassal ;  or  perhaps  he  might  have  done  it,  on  a  precept  of  dare  constat  granted  by 
himself  in  his  own  favour ;   but  without  such  infeftment,  the  property  remained  in 
htredUaU  of  William  Lord  Cochran  the  last  vassal,  to  be  taken  up  by  his  next  apparent 
heir,  who  is  the  present  Earl  of  Dundonaid.    Nor  are  the  known  and  fixed  forms  of 
transmission  of  property,  whether  inter  vivos,  or  from  the  dead  to  the  living,  ambulatory 
and  precarious,  to  be  observed  or  not,  as  one  pleases  :  They  have  their  foundation 

on  principles  firmly  settled,  "  that  property  cannot  be  conveyed  but  by  "  infeftment, 
nor  one  infeftment  transmitted  but  by  another."     Neither  does  it  make  the  least 
dif erence,  though  the  base  infeftment  had  not  been  clad  with  possession  ;  still  it  was 
a  right  in  the  person  of  a  deceased  ancestor,  whereof  he  was  never  divested  ;  it  remains 
therefore  in  hcBreditate,  till  an  heir  shall  make  up  a  title  to  it.    Nor  is  the  want  of 
legistration  a  solid  objection  ;  because  it  is  [1273]  ̂ o^  &  nullity,  but  solely  a  ground 
of  preference  in  a  competition :    Infeftments  are  notwithstanding  real  rights,  and 
prcKiuce  all  actions  which  arise  from  real  rights,  though  they  may  be  defeated  in  a 
competition.    See  March  25,  1623,  L.  Dunipace ;  ♦  March  24,  1626,  Gray ;  f   June 
12, 1673,  Faa  contra  L.  of  Pourie  and  L.  Balmerinoch.J    2do,  They  are  always  good 
against  the  granter  and  his  heirs,  which  of  itself  is  enough  in  this  case  :  And  the  Lords 

found,  30th  June  1705,  Keith  of  Ludquhairn  contra  Sinclair  of  Diren,  §  "  That  the 
assignee  of  an  heir,  who  had  served  to  his  ancestor  infeft  only  by  an  unregistrate  sasine, 
was  preferable  to  a  subsequent  heir,  making  up  his  title  to  his  ancestor  last  infeft  by 

Basine  on  record."     It  might  be  noticed,  in  the  third  place.  That  in  some  respects  this 
argument  is  yet  weaker  than  the  former,  of  its  being  a  base  infeftment  not  clad  with 
possession :   For  there  was  nothing  to  hinder  John  Lord  Cochran  to  have  registered 

bis  father's  infeftment  by  warrant  of  the  Lords,  by  which  it  had  been  as  unexception- 
able, as  if  registered  within  sixty  days  of  its  date,  excepting  only  as  to  intervening 

competing  rights  :  Stair,  tit.  Compet.  §  22.     But  now  admitting  that  William  Lord 

Cochran's  base  infeftments  had  been  void,  as  either  not  clad  with  possession,  or  not 
recorded ;  nay,  admitting  there  had  been  no  infeftment  at  all,  but  only  a  naked  personal 
disposition  in  the  person  of  William  Lord  Cochran,  yet  still  unless  a  title  had  been  made 
up  to  that  personal  disposition  by  some  of  the  preceding  apparent  heirs,  the  present  Earl 
must  have  the  only  title  to  that  disposition,  and  lands  thereby  conveyed,  notwith- 

standing the  posterior  gratuitous  infeftment  flowing  to  John  Lord  Cochran  from  his 
giaudfather  the  superior.     If  the  law  stood  otherwise,  and  that  even  a  personal  right 
couki  be  passed  over  by  the  heir  ;  or  which  is  the  case  in  hand,  if  John  Lord  Cochran 
could  by  law  pass  over  his  father's  right,  and  complete  a  title  in  himself  without 
noticing  it :  Then  it  is  certain,  that  the  acquiring  a  new  right  from  his  grandfather 
was  no  passive  title  to  his  father  ;  so  was  our  law  before  the  statute  1695,  and  so  is  it 
still,  if  the  heir  past  by  has  not  been  three  years  in  possession  :  What  then  should  have 
become  of  his  father's  onerous  creditors  ?     If  his  right  was  sopited  by  the  new  right 
taken  from  the  grandfather,  they  were  undone  ;    for  the  acquirer  was  liable  in  no 
paasive  title,  and  yet  the  right  was  carried  out  of  the  person  of  their  debtor  :  A  plain 
consequence,  if  the  law  stood  as  the  Marquis  pleads  it.     But  this  the  justice  of  the 
law  would  never  suffer  :  For  though  the  acquirer  was  not  passive  liable,  he  could  be 
charged  by  his  father's  creditors  to  enter  heir  to  him ;   and  upon  his  renunciation, 
the  disposition  to  the  father  could  be  adjudged.     Is  not  that  then  a  demonstration, 
thatllie  surrender  by  his  grandfather  did  not  transmit  his  father's  disposition  ?     And 
if  it  did  not,  what  can  hinder  the  present  Earl,  who  is  the  heir  in  that  right,  to  take  it 
up?    It  will  not  hold  what  is  pleaded  in  the  last  place.  That  the  disposition  1680  is 
virtually  a  dare  constat.    Id  agitur  by  a  precept  of  dare  constat  to  transfer  the  infeft- 

ment of  the  ancestor  ;  it  is  an  infeftment  given  to  the  receiver  qiui  heir  ;  the  direct 
contrary  agebatur  by  the  surrender  1680,  sciz,  to  give  a  new  right,  as  if  no  such  infeft- 

*  Durie,  p.  61,  voce  Registration.  t  No.  1,  p.  563. 
X  Stair,  V.  2,  p.  187,  voce  Non-bntry.  §  Forbes,  p.  22,  voce  Registration. 
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ment  had  ever  been  :  It  cannot  then  be  equal  to  a  precept  of  dare  constat,  when  it 
efiect,  though  in  other  words,  it  [1274]  bears,  that  dare  constat  there  was  no  right  ift 
the  person  of  WilUam  Lord  Cochran  at  all.  And  it  may  further  be  observed,  there  ■ 
no  right  given  to  John  Lord  Cochran  by  his  grandfather,  but  what  might  have  bett 

given  even  in  his  father's  lifetime  ;  which  therefore  could  never  be  a  habile  metfaot 
of  making  up  a  title  to  the  rights  that  were  in  his  father's  person. 

"  The  Lords  found,  That  the  procuratory  of  resignation  1680,  and  charter  axi 
sasine  following  thereon,  in  favour  of  John  Lord  Cochran,  joined  with  the  subseqneift 
infeftments  and  possession  of  his  heirs,  did  not  effectually  establish,  in  the  person  4 
the  last  John  Earl  of  Dundonald,  granter  of  the  bond  of  tailzie  1716,  the  property  rf 
the  lands  and  estate  wherein  William  Lord  Cochran,  son  to  the  first  Earl  of  Dundonali 
died  vest  and  seised  by  either  public  or  base  infeftments :  And  repelled  the 
allegeance  of  prescription  pleaded  for  the  Marquis  of  Clydesdale,  and  also  the  allegeanoe 

of  not  registration  of  William  Lord  Cochran's  sasine  1653  in  the  register  for  the  shire  rf: 
Renfrew,  and  that  the  infeftments  1663  and  1656  were  not  clad  with  possession :  AnJ 
found  therefore,  that  the  lands  and  estate  wherein  William  Lord  Cochran  died  vest  and 
seised,  and  to  which  no  title  was  made  up  by  his  successors,  by  service,  precept  of  dm 
constat  as  heirs  to  him,  or  by  disposition  from  him,  are  yet  in  hcsreditate  jacente  of  the  said 
WilUam  Lord  Cochran  ;  and  that  the  present  Earl  of  Dundonald  may  serve  heir  to  him, 

in  such  of  the  said  lands  and  estate  as  are  settled  upon  heirs-male."  See  PRBSCBff- TiON.    See  Service  and  Confirmation. 

Branch  V. 

Apparent  Heir,  three  years  in  possession. 

There  was  a  separate  point  insisted  on  for  the  Marquis,  arising  from  the  act  1693, 
by  which  an  apparent  heir,  passing  by  another  heir  who  had  been  three  yeaiB  is 
possession,  is  obUged  to  fulfil  the  deeds  of  that  heir  whom  he  passes  by  :  Whence  the 
Marquis  insisted,  That  allowing  the  Earl  of  Dundonald  to  be  apparent  heir  to  William 
Lord  Cochran,  and  that  he  can  connect  his  title  by  a  service  ;  he  must  implement  the 
deeds  of  the  heirs  who  have  been  interjected  between  him  and  the  said  Lord  Cochran, 
particularly  the  bond  of  entail  1716. 

In  answer  to  this  it  was  contended.  That  the  act  of  Parhament,  subjecting  the 
heir  passing  by  to  the  debts  and  deeds  of  the  intermediate  apparent  heirs,  does  not 
extend  to  gratuitous  bonds  of  entail,  or  destinations  of  succession,  made  by  such 
intermediate  apparent  heirs,  and  that  it  does  by  no  means  concern  disputes  among  the 
several  heirs,  but  singly  such  as  arise  between  heirs  and  creditors  ;  as  is  evident  from  the 
whole  contexture  and  strain  of  the  statute,  especially  when  compared  with  the  genins 
of  our  former  law.  It  is  inscribed  in  the  Kubrick,  an  act  "  for  obviating  the  frauds  of 
apparent  heirs  "  :  It  proceeds  upon  the  preamble  "  of  the  frequent  frauds  and  dis- 

appointments that  creditors  suffer  upon  the  decease  of  their  debtors,  and  through  the 
contrivance  of  apparent  heirs  to  their  prejudice  " ;  and  for  remeid  thereof,  statutes,  &c. 
Here  is  the  abuse  intended  to  be  redressed,  viz.  "  the  frauds  done  to  creditors  upon  the 
decease  of  their  [1275]  debtors  "  ;  and  the  statute  ought  not  to  be  further  extended, 
than  in  favour  of  those  who  were  creditors  to  the  deceased  apparent  heirs.  The 
argument  for  the  Marquis  is  laid  singly  upon  the  generality  of  the  words  debts  and 
deeds.  But  as  this  is  an  extraordinary  statute,  contrary  to  the  genius  and  analogy  of  aD 

law,  "  That  one  can  by  his  debts  or  deeds  affect  a  subject  to  which  he  has  no  title  " ; 
though  so  far  as  it  goes,  it  must  be  binding,  this  much  ought  to  be  granted,  that  it  u 
not  to  be  extended.  For  this  reason  it  has  justly  been  made  a  question,  if,  under  the 
word  deeds,  direct  conveyances  were  at  all  comprehended  :  And  it  is  believed  the  late 
decision  in  the  case  of  Muirhead  of  Drumpark,*  was  the  first  where  it  was  so  found : 
But  then  it  proceeded  upon  this  special  ground,  that  being  in  a  marriage  settlement, 
it  was  an  onerous  deed  :  It  was  a  debt  on  the  granter,  implying  warrandice  ;  wherefore 
the  Lords  thought  such  deeds  fell  under  the  reason  of  the  law.  It  is  material  to  observe, 
that  the  law  requires  a  possession  for  three  years  by  the  intermediate  heir,  in  order  to 
make  the  heir  passing  by  liable  for  these  debts  and  deeds :  The  reason  whereof  can  be 
no  other  than  this,  that  bona  fide  contractors,  by  seeing  a  man  so  long  in  possession, 
were  induced  to  believe  he  had  completed  his  title  to  the  estate :  For  had  the  intention 

*  See  Passive  Title. 



HOE.  1276.  BASE   INFEPTMENT  207 

b«en,  to  enable  him,  even  while  he  had  no  title,  to  alienate  the  estate  gratuitously, 
by  a  naked  destination  of  succession,  in  prejudice  of  the  next  heir  ;  what  reason  had 

there  been  for  requiring  a  three  years'  possession  to  capacitate  him  for  this  end  ?  Would 
not  the  possession  of  one  day  have  been  as  good  as  the  possession  of  a  year,  if  it  had 
been  in  the  intention  of  the  statute  at  one  blow  to  overturn  the  firmest  foundations 
of  our  law  ? 

"  The  Lords  found,  That  the  Earl  of  Dundonald,  by  serving  heir  to  William  Lord 
Cochran,  and  passing  by  Earl  John,  maker  of  the  gratuitous  bond  of  tailzie  1716,  is  not 

by  the  act  of  Parliament  1695  obliged  to  fulfil  the  said  bond  of  tailzie.'*  See  Heir Appabent.    See  PassivB  Title. 

Branch  VI. 

A  Person  passing  by  an  Apparent  Heiry  three  years  in  Possession,  and  liable  for  his 
DAtSf  has  recourse  against  his  Representatives  in  any  other  Subject* 

January  1727. 

This  question  came  afterwards  to  be  debated  betwixt  the  parties,  Whether  the 
present  Earl  of  Dundonald,  who  enjoys  the  old  estate  as  heir  to  William  Lord  Cochran 
his  grandfather,  who  died  last  vest  and  seised  therein,  passing  by  the  several  inter- 
me£ate  Earls  of  Dundonald,  who  never  made  up  the  proper  titles  to  that  estate,  but 
one  after  another  possessed  as  apparent  heirs  of  William  Lord  Cochran,  shall,  upon  the 
act  of  Parhament,  1695,  be  bound  to  pay  the  personal  debts  contracted  by  the  said 
apparent  heirs,  without  relief  against  the  Marquis  their  representative,  who  as  heir  to 
them  enjoys  their  proper  estate  1 

And  it  was  contended  for  the  Marquis,  That  he  is  only  heir  of  provision  in  virtue  of 
the  deed  1716,  and  as  such  liable  for  the  debts  only  in  the  last  place,  after  discussing  of 
other  heirs ;  and  that  he  has  relief  of!  these  other  heirs,  and  such  []  276]  as  in  the 

construction  of  law  are  liable  as  other  heirs  ;  which  is  the  Earl  of  Dundonald's  case  in 
consequence  of  the  act  1695. 

Answered,  The  act  1695  was  introduced  allenarly  for  the  security  of  creditors, 
and  to  prevent  their  being  disappointed  of  their  money,  where  they  contracted  upon 

the  faith  of  the  apparent  heir  their  debtor's  being  three  years  in  possession  ;  but  by  no 
means  in  favour  of  an  heir,  so  as  to  give  him  rehef  of  any  debts  to  which  he  is  liable 

qua  heir  served  ;  nay  it  might  even  be  thought  a  question,  "  If  the  creditor  himself 
could  have  any  benefit  from  the  act,  in  such  a  case  where  the  debtor  hath  an  heir  served, 

on  whom  an  estate  hath  devolved  sufficient  for  payment  of  his  debt."  But  be  in  that 
what  will,  it  is  enough  to  say,  that  the  act  of  Parliament  introduced  only  an  accessory 
Bccurity  for  the  creditors,  and  from  a  principle  of  eq^uity  made  an  estate,  which  really 
was  not  the  debtor's,  liable  to  his  debt,  because  of  his  possession,  and  the  bona  fides  of 
the  creditor  :  But  if  the  person  to  whom  the  estate  truly  belonged  made  the  creditor 
secure,  by  paying  him  his  money,  there  was  nothing  in  law  to  hinder  him  to  have  his 
recourse  against  the  proper  heir  of  the  debtor,  either  for  relief,  or  by  taking  assignation, 
and  insisting  in  name  of  the  creditor. 

"  The  Lords  found  the  Marquis  of  Clydesdale  obliged  to  relieve  the  Earl  of  Dun- 
donald."   See  Heir  Apparent.    See  Virtual.    See  Passive  Title. 

Fol,  Die.  V.  1,  p.  87.     Rem.  Dec.  v.  1,  No.  70,  p.  138. 

No.  10.    [1282]  Douglas   of  Morton  v.  the  Tenants  of  Kinglassie.    February 
1662. 

A  base  infeftment  of  annualrent  was  granted,  to  take  effect  after  the  grantor's  death, 
npon  which  a  decree  of  poinding  the  ground  followed,  during  the  granter's  life, 
this  decree,  upon  which  possession  could  not  follow  during  the  granter's  life,  was 
held  sufficient  to  make  the  base  infeftment  public. 

In  an  action  of  mails  and  duties  pursued  by  Douglas  of  Morton,  against  the  tenants 
of  Kinglassie  ;  wherein,  for  Morton  there  was  produced  an  infeftment  of  annualrent^ 
granted  by   Hamilton  of  Kinglassie,  to   Hamilton  his  second  son,  author 
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by  progress  to  Morton,  with  a  decreet  of  poinding  the  ground  thereupon  : — ^It  vai 
alleged  by  the  creditors  comprisers,  That  the  infeftment  and  decreet  could  {omisk 
no  action  or  interest  in  their  prejudice,  because  the  infeftment  was  base,  holden  of  the 

granter,  wherein  the  annualrent  was  suspended  during  the  granter's  Ufetime  ;  whereas,  '■ 
fong  before  the  term  of  payment,  and  before  any  decreet  could  be  effectually  givwi 
thereupon,  for  poinding  of  the  ground,  they  were  infeft,  holden  of  the  superiors.  And 
if  they  had  been  compearing,  they  would  have  alleged,  that  no  such  decreet  for  poind- 

ing the  ground  could  have  been  granted  during  old  Kinglassie's  life ;  seeing  the  annual* 
rent  was  only  payable  after  his  death,  and  the  ground  only  then  poindable  therefor. 
— It  was  answered,  That  though  the  annualrent  was  suspended,  yet  the  citation  of  the  ■ 
tenants  and  heritor  for  poinding  the  ground,  and  decreet  following  thereupon,  made-i 
the  right  so  public,  that  no  posterior  infeftment  whatsoever  could  be  preferred  thereto. 
And  wiough  the  decreet  was  not  to  have  present  execution,  yet  the  ground  might  be 
decerned  poindable,  the  term  of  pajnoaent  being  first  come,  and  bygone  ;  just  as  when 
an  infeftment  of  that  nature  is  granted  for  an  annualrent  payable  at  the  very  next 
term  :  The  party  infeft,  may  raise  his  summons  and  obtain  decreet  and  sentence 
before  the  term. 

The  Lords  repelled  the  allegeance,  and  preferred  the  annualrenter.      See  Legal 
DiuoENCE.  Fol.  Die.  V.  1,  p.  88.    GUmour,  No.  40,  p.  30. 

No.  35.         [1302]  Campbell  v.  Lady  Kilchattan.     January  15,  1663. 

A  wife's  infeftment  for  security  of  her  jointure,  cannot  be  clothed  with  possession 
during  her  husband's  life  ;  therefore  the  husband's  possession  is  understood 
to  be  her  possession,  and  her  infeftment  accordingly  preferable  according  to  its 
date. 

Major  William  Campbell  being  infeft  in  an  annualrent  out  of  certain  lands  belong- 
ing to  the  deceased  Ninian  Stewart  of  Kilchattan,  pursues  a  poinding  of  the  ground, 

and  obtains  decreet,  which  is  suspended  against  him  on  the  one  part,  and  the  Lady, 
liferentrix  of  Kilchattan  on  the  other  part. — It  was  alleged  for  the  relict.  That  she  is 
infeft  in  the  property  upon  her  contract  of  marriage,  whereby  she  was  provided 
to  the  lands  by  old  Kilchattan  her  father-in-law,  and  her  husband ;  to  whom  and 
her,  the  father-in-law  was  obliged  to  grant  infeftment  in  conjunct- fee,  and  she  is 
accordingly  infeft. — It  was  answered.  That  any  infeftment  that  she  and  her  husband 
had,  it  was  only  base,  to  be  holden  of  the  superior  not  confirmed  ;  whereas  the  charger 
was  infeft  and  in  possession,  not  only  by  uplifting  his  annualrent,  but  by  a  decreet 
for  poinding  the  ground,  which  could  [1303]  not  be  prejudged  by  a  not  confirmed 
infeftment,  being  null  before  the  confirmation. — It  was  repHed,  That  the  charger 
could  not  obtrude  the  nullity  of  her  husband's  and  her  infeftment,  seeing  her  husband 
was  his  own  author. — Duplied,  That  the  charger  had  obtained  a  confirmation  of  her 
husband's  right,  ad  hunc  effectum  allenarly,  to  make  his  infeftment  of  annualrent  valid. 
— Triplied,  That  the  confirmation  of  her  husband's  infeftment  did  confirm  her's  also, 
notwithstanding  of  any  such  clause. — Quadruplied,  That  the  confirmation  being 
past  only  to  secure  the  charger,  and  on  his  own  expences,  actus  agentis  non  operatuf 
uUra  ejus  intentionem,  just  as  if  there  had  been  a  procuratory  of  resignation  in  favour 
of  both  husband  and  wife,  and  the  resignation  had  been  made  only  in  favour  of  the 
husband  and  not  the  wife. — Answered,  If  it  had  been  so,  the  infeftment  would  have 
operated  in  favour  of  the  wife,  as  was  found  in  the  case  betwixt  Lochinvar  and  the 

relict  of  the  Laird  of  Blairquhan,  wherein  resignation  being  made  and  past,  and  infeft- 
ment thereupon  in  favour  of  Blairquhan  and  his  Lady,  nevertheless  sasine  was  only 

given  to  the  Laird,  and  not  to  the  Lady ;  the  Lords  nevertheless  found  that  the  sasine 
was  profitable  to  the  Lady.    See  Husband  and  Wipe. 

The  Lords  found  the  relict's  infeftment  sufficient  against  this  charger.  And  with- 
all,  they  considered  what  was  not  alleged  for  her,  viz.  That  in  favorem  of  a  relict's 
infeftment  upon  her  contract  of  marriage,  for  her  liferent  right,  a  base  infeftment 
to  be  holden  of  the  superior  not  confirmed,  was  sufficient  against  a  singular  successor, 
as  has  been  formerly  decided.  Fd.  Die,  v.  1,  p.  89.    GUmour,  No.  61,  p.  43. 
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No.  37.      [1305]  Lady  Burgy  v.  Her  Tenants,  and  Sir  John  Strachan.    July  18, 
1667. 

The  husband's  possession  is  accounted  the  wife's  possession,  so  as  to  validate  her 
base  right ;  although  it  be  not  the  natural  possession,  but  by  tenants,  wadseters, 
&c. 

The  Lady  Burgy  pursues  the  tenants  of  her  liferent-lands  to  remove  ;  compear- 
ance is  made  for  Sir  John  Strachan,  who  alleges  that  he  stands  publicly  infeft  in  this 

land,  and  in  possession,  and  will  not  sufier  his  tenants  to  remove. — It  was  replied. 
That  the  pursuer's  infeftment  in  liferent  is  long  before  Sir  John's,  and  could  take  no 
effect  till  now  that  her  husband  is  dead. — It  is  answered.  That  the  Lady's  infeftment 
is  base,  and,  therefore,  though  it  be  prior  to  Sir  John's  public  infeftment,  it  cannot  be 
preferred  thereto,  unless  it  were  alleged  it  was  clad  with  possession  before  the  public 

infeftment,  either  by  the  Lady's  own  possession,  or  at  least  by  her  husband's  posses- 
sion ;  but  she  cannot  allege  either,  because  these  parties  were  in  possession  from  the 

date  of  her  infeftment,  till  the  date  of  this  public  infeftment. — It  was  answered  for 
the  Lady,  That  she  offered  to  prove,  her  husband  was  in  possession  after  her  infeft- 

ment, and  before  the  defender's  infeftment,  by  himself,  or  at  least  by  those  who 
derived  temporary,  or  redeemable  rights  from  him,  or  his  authors,  as  liferents,  wadsets, 
and  unexpired  comprisings. — It  was  answered,  That  albeit  favore  matrimonii  the 
Imshand's  possession,  though  common  author,  be  counted  the  wife's  possession,  yet  the 
possession  of  a  wadsetter,  or  appriser,  are  neither  said  to  be  the  wife's  possession,  nor  the 
husband's,  because  they  possess  proprio  jure,  and  the  husband  had  only  a  reversion. 

The  Lords  found  the  allegeance  relevant  for  the  Lady,  that  her  husband  possessed 
after  her  infeftment,  and  before  the  public  infeftment,  either  by  himself,  or  by  any 
deriving  a  temporary  right  from  him,  or  his  authors. 

Fol.  Die,  V.  1,  p.  89.    Stair,  v.  1,  p.  475. 

*3,t*  Dirleton  reports  the  same  ca.se : 

A  hase  infeftment  given  by  a  husband  to  a  wife,  was  sustained  after  the  husband's 
decease,  as  public,  and  clad  with  possession,  albeit  the  husband  was  not  in  possession 
the  time  of  granting  the  right :  In  respect,  either  he,  or  others,  by  redeemable  rights 
and  tacks  given  by  him,  came  in  possession  thereafter.        Dirleton,  No.  100,  p.  39. 

No.  10.  [1351]  The  Commissioners  for  the  Shire  of  Berwick  v.  Craw.   June  18, 1678. 

A  bastard  having  no  lawful  issue,  has  no  power  of  testing  ;  and  can  neither  nominate 
executors,  nor  leave  legacies,  unless  he  obtain  legitimation  from  the  King. 

Umquhile  Thomas  Bruntfield  being  a  bastard,  and  having  no  near  relations,  did 
nominate  John  Craw  his  executor,  and  left  several  legacies  to  public  uses,  and  specially 
for  building  a  stone  bridge  over  the  water  of  Blacader,  the  sum  of  4000  merks  ;  and 
says,  That  Blacader  was  owing  him  6000  merks,  which  he  appointed  to  pay  George 
Gordon,  and  to  build  the  bridge  ;  and  he  appointed  the  Earl  of  Hume  and  others 
to  Bee  the  same  performed  ;  and  after  several  other  legacies,  by  the  last  words  in  the 
testament,  he  leaves  what  could  be  spared  after  the  expences  of  his  funerals,  to  his 
executor ;  who  built  the  bridge  without  advice  of  the  overseers ;  whereupon  the 
Justices  of  Peace  in  that  shire,  appointed  some  of  their  number  to  pursue  the  executor 
for  payment  of  the  superplus  of  the  4000  merks,  over  and  above  what  was  waired 
ott  the  bridge,  which  was  but  1000  merks,  to  be  employed  for  the  like  end,  viz.  for 
the  building  of  another  bridge. — The  defender  alleged  absolvitor,  he  having  fulfilled 
the  defunct's  will  in  building  the  bridge ;  and  what  could  be  spared  of  the  estate, 
was  left  to  himself ;  neither  was  4000  merks  left  generally  to  pious  uses,  but  to  build 
this  bridge ;  which  being  done,  no  party  had  interest  to  pursue  for  any  further,  the 

defunct's  intention  being  only  the  bridge  ;  and  no  part  of  his  estate  could  be  inter- 
verted  or  applied  without  his  will,  more  than  Herriot's  mortification  for  an  hospital 
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of  so  many  poor  boys  might  have  been  interverted  to  a  better  use,  or  restricted  to] 
their  necessity ;  and  there  is  nothing  more  religiously  observed  than  the  wills 
defuncts,  by  all  civil  nations;  the  intervention  or  stretching  whereof,  would 
courage  all  such  good  works ;  and  therefore,  though  the  pursuit  be  favourable,  t 
is  no  law  for  it,  nor  have  the  pursuers  any  interest  in  it.  2do,  The  defender  is 
only  executor,  but  is  donatar  to  the  bastardy  of  the  defunct,  who  having  no  child 
could  neither  test  nor  legate. — The  pursuer  answered.  That  this  legacy  being  for 

pubUc  use,  was  actio  vopularis,  most  proper  for  the  Justices  of  Peace,  who  have  * charge  of  bridges  ;  ana  as  to  the  legacy  itself,  it  is  clear,  not  to  be  simply  for  the  bi 
ing  of  a  bridge,  but  4000  merks  for  building  of  it,  which  ought  to  have  been  all 
ployed  on  the  bridge,  to  have  made  it  fair  ;  but  the  defender,  without  any  adviw 
the  overseers,  hath  made  it  slight ;  and  it  [1352]  cannot  be  controverted,  but  t 
whole  4000  merks  might  have  been  wared  out  upon  a  bridge  there,  of  a  fine  structure 
and  therefore  the  executor  should  not  lucrari  ex  sua  culpa,  but  the  superplus  on^ij 
to  be  disponed  for  another  like  pious  use  :  And  as  to  the  defence  of  the  gift  of  bastaidr, 
it  ought  to  be  repelled,  in  respect  of  the  legitimation  produced,  whereby  the  King 
gave  testamefUi  factionem  to  the  defunct,  though  a  bastard. 

The  Lords  sustained  the  process  at  the  pursuers'  instance,  and  found,  That  tbi 
executor  had  not  fulfilled  the  defunct's  will,  and  that  the  superplus  ought  to  be 
employed  to  another  pious  use ;  and  therefore  the  Lords  ordained  the  rest  to  bi 
bestowed  upon  the  other  bridge,  designed  by  the  Justices  of  Peace ;  and  ordained  the 
name  and  arms  of  the  defunct  to  be  put  on  the  bridges  ;  and  repelled  the  defence  ot 
bastardy,  in  respect  of  the  legitimation.      Fd.  Die,  v.  1,  p.  92.     Stair,  v.  2,  p.  621 

No.  15.  [1355]  Reid  v.  The  Officers  of  State.    June  20, 1747. 

A  creditor  of  a  bankrupt  may  take  a  decree  of  constitution  against  the  Officers  of 
State,  and  proceed  to  adjudge  the  estate  of  a  bastard. 

Reid  being  creditor  to  a  bastard,  who  deceast  without  heirs  of  his  body,  laiflcd 
a  summons  against  the  Officers  of  State,  concluding  for  a  decreet  of  cognition  for 
constituting  his  debt,  and  adjudication  of  the  estate  of  the  bastard. 

No  appearance  was  made  for  the  Officers  of  State ;  but  the  Lords  doubted  how 
far  this  method  was  competent,  thinking  the  proper  way  to  affect  the  estate  of  a 
bastard,  was  to  apply  for  a  gift. 

Pleaded,  That  this  method  was  laid  down  by  Stair,  b.  3,  tit.  3,  §  46,  who  cited 
Craig,  1.  2,  d.  17,  as  of  the  same  opinion,  and  a  case  where  it  was  so  found,  No.  3, 

p.  1346. 
Observed,  That  Craig  in  the  cited  place  did  not  come  up  to  the  opinion  delivered 

by  Stair,  he  only  saying  that  the  bastard's  estate  went  to  the  King  burdened  witii 
his  debts  ;  which  was  also  the  whole  of  the  decision  ;  but  as  adjudication  was  lie  only 
diligence  by  which  the  effects  of  bastards  could  be  affected,  it  ought  to  be  granted. 

The  Lords  found  the  bastardy  proven,  and  the  verity  of  the  debt,  and  remitted 
to  the  Lord  Ordinary  to  proceed  accordingly. 

Act.  Williamson. — Alt.  Absent.— Clerk,  Forbes. 

FoL  Die,  V.  1,  p.  90.    D,  Falconer,  v.  1,  No.  190,  p.  256. 

No.  3.       [1384]  LuDovicK  Grant  v.  Mansfield,  Ramsay,  and  Company. 
December  9, 1779. 

A  creditor  recovering  payment  out  of  the  estate  of  the  principal  debtor,  found  not 
bound  to  assign  to  postponed  creditors,  on  that  estate,  his  right  of  action  against 
a  cautioner. 

Mr.  Charles  Gascoigne  entered  into  a  minute  of  sale  with  Sir  James  CampWl 
concerning  the  lands  of  Dalderse,  belonging  to  the  latter.     The  price  was  £27,000; 
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of  which  £15,000  was  to  be  heritably  secured  on  the  lands  themselves  ;  £3000  was  to 
be  paid  immediately ;  and,  for  the  remaining  £9000,  Mr.  Gascoigne,  the  purchaser, 
and  his  two  cautioners,  Mr.  Francis  and  Mr.  Samuel  Garbet,  were  to  grant  a  personal 
bond,  which  wa9  to  be  guaranteed  by  an  assignment  of  £12,000  capital  stock  of  the 
Carroa  Company,  belonging  to  Mr.  Samuel  Garbet. 

After  the  execution  of  this  minute  of  sale,  which  contained  neither  procuratory 
of  resignation,  nor  precept  of  sasine,  Mr.  Gascoigne,  the  purchaser,  and  his  two 
cautioners,  became  insolvent ;  and  Sir  James  Campbell,  in  addition  to  the  collateral 

securities  formerly  stipulated,  insisted,  that  the  whole  price  should  be-[1385]-come 
a  real  burden  on  the  lands.  His  demand  was  complied  with  in  the  following  manner  : 
Sir  James  granted  a  disposition,  declaring  the  price  to  be  a  real  burden  on  the  lands  : 
Mr.  Grascoigne  granted  heritable  bonds  for  the  price,  in  the  different  proportions 
already  mentioned ;  and  the  infeftments,  on  these  several  rights,  were  taken  and 
recorded  on  the  same  day. 

The  heritable  bonds  for  £9000  and  £3000,  came  by  assignment  into  the  persons 
o!  Mansfield,  Ramsay,  and  Company,  bankers  in  Edinburgh. 

The  estate  of  Dalderse  was  brought  to  a  judicial  sale  by  Mr.  Gascoigne's  creditors. 
The  interests  produced  were,  1st,  The  heritable  bond  to  Sir  James  Campbell  for 
£15,000;  2dly,  The  heritable  bonds  for  £9000  and  £3000,  in  the  persons  of  Mansfield, 

Ramsay,  and  Company ;  and,  3dly,  Several  adjudications  led  by  Mr.  Gascoigne's 
personal  creditors ;  one  of  whom,  Mr.  Ludovick  Grant,  had  executed  an  inhibition 
after  the  minute  of  sale,  but  before  its  completion,  in  the  manner  already  narrated. 

In  the  ranking,  two  questions  occurred.  The  first  was.  Whether  Mansfield, 
Ramsay,  and  Company,  on  drawing  the  siim  of  £9000  out  of  the  price  of  Dalderse^ 
the  estate  of  the  principal  debtor,  were  obliged  to  assign  to  the  postponed  creditors 
on  that  estate,  the  collateral  security  of  the  £12,000  Carron  stock,  granted  by  Mr. 
Samuel  Garbet,  the  cautioner,  to  Sir  James  Campbell. 

Pleaded  for  the  postponed  creditors  : — A  creditor  preferably  secured  on  two 
subjects,  may  take  his  payment  wholly  out  of  one  ;  but,  as  he  cannot,  by  so  doing, 
postpone  in  an  arbitrary  manner,  any  secondary  creditor,  he  must  assign  to  him, 

whose  security  is  thereby  diminished,  that  by  ranking  in  the  cedent's  place,  the 
secondary  creditor  may  communicate  the  loss  resulting  from  the  preferable  security, 
to  all  those  standing  in  the  same  degree  of  preference.  Nor  can  any  distinction  arise 
from  the  nature  of  the  security  which  is  to  be  assigned.  Whether  it  is  a  cautionary 
obligation,  or  an  incumbrance  on  a  separate  estate,  the  catholic  creditor  might  have 
operated  his  payment  out  of  it ;  and  equity  requires,  that  his  debt  should  be  paid 
by  equal  proportions  out  of  the  whole  funds. 

Answered  : — Assignments  of  this  nature,  having  their  foundation  solely  in  equity, 
cannot  be  demanded  where  equity  requires  the  catholic  creditor  to  draw  his  pay- 

ment, if  possible,  from  particular  funds.  The  obligation  of  Mr.  Garbet,  to  whose 
prejudice  the  assignment  is  here  demanded,  was  merely  subsidiary,  taking  place  upon 
the  failure  of  the  principal  debtor ;  and  whenever  the  principal  debtor  pays,  his 
cautionary  obligation  is  at  an  end.  Hence  the  creditor  taking  his  payment  out  of 
the  hinds  of  the  principal  debtor,  does  nothing  arbitrary  or  unjust.  On  the  contrary,  to 
act  otherwise,  would  be  an  extension  of  the  cautionary  obligation,  palpably  wrong  and 
oppressive,  to  which  no  court  of  equity  will  give  a  sanction  ;  Principles  of  Equity,  p.  18. 

The  next  question,  respected  the  effect  of  the  inhibition  used  by  Mr.  Grant  after 
the  minute  of  sale,  but  before  the  sale  was  completed.  It  was  admitted,  that  the 
heritable  security  for  £15,000,  being  part  of  the  original  bargain,  was  unchallengeable ; 
and  it  seemed  likewise  to  be  admitted,  that  the  security  for  £3000,  [1386]  which,  by 
the  original  agreement,  was  to  be  paid  immediately,  was  in  the  same  predicament. 
But  with  regard  to  that  for  £9000,  it  was 

Pleaded :  By  the  minute  of  sale,  Sir  James  Campbell  became  bound  to  convey  the 
lands,  upon  receiving  £3000,  an  heritable  bond  for  £15,000,  and  a  personal  bond  for 
the  remainder  ;  and  although  the  minute  contained  no  procuratory,  nor  precept,  by 
which  the  purchaser  could  be  instated  in  the  feudal  right,  yet  Sir  James  Campbell 
could  have  been  compelled  by  action  at  law,  or  by  adjudication,  to  implement  the 
precise  terms  of  his  agreement.  The  after  transaction,  therefore,  by  which  the  whole 
price  is  made  a  burden  on  the  lands,  as  also  the  heritable  bond  for  £9000,  being  a  deed 
flutirely  voluntary  on  the  part  of  the  debtor,  must  be  affected  by  the  inhibition. 

Answered :  Even  after  the  minute  of  sale,  Sir  James  Campbell  continued  in  the 
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property  of  the  lands.  The  insolvency  of  the  purchaser,  and  his  cautioners,  entitled 
him  to  reprobate  their  personal  security ;  nor  could  he  have  been  obliged,  either  by 
the  purchaser  or  his  creditors,  to  divest  himself  before  receipt  of  the  price.  Tk 
condition,  therefore,  under  which  this  sale  was  carried  into  execution,  created  a  red 
burden  on  the  estate,  from  which  the  creditors  of  the  purchaser  affecting  it,  for  their 
payment,  cannot  shake  themselves  loose. 

As  to  the  first  point,  "  The  Lords,  in  respect  Mr.  Garbet  was  only  a  cautioner, 
found,  That  Mansfield,  Ramsay,  and  Company  were  not  obliged  to  assign  the  security 
granted  by  him,  upon  the  stock  of  the  Carron  Company,  in  farther  security  of  £9000, 

contained  in  the  bond  granted  by  Charles  Gascoigne." 
As  to  the  second,  The  Lords  "  found,  That  the  inhibition  at  the  instance  of 

Ludovick  Grant  did  not  affect  either  of  the  bonds  in  question,  so  as  to  make  them 

reducible  at  his  instance."    See  Inhibition. 

Lord  Ordinary,  Elliock. — Act.  Ilay  Campbell. — Alt.  Maclaurin. 

Craigie.  Fd,  Die.  v.  3,  p.  72.     Fac.  Col.  No.  94,  p.  180. 

No.  4.  James  Erskine  v.  George  Manderson.    January  14, 1780. 

A  co-debtor  found  entitled  to  receive  assignation  of  diligence  from  the  creditor,  that 
he  might  the  more  speedily  operate  his  relief. 

Manderson  and  Hay  were  joint  acceptors  of  a  bill  payable  to  Erskine,  who  sued 
both  of  them  for  pajmient ;  and,  as  Hay  pleaded  no  defence,  immediately  obtained 
decreet  against  him. 

Manderson,  however,  being  still  sued  for  the  whole  debt,  made  offer  of  payment, 
on  condition  of  receiving  an  assignation  to  the  decreet  against  Hay,  the  correw 
debendi  ;  which  being  refused,  he,  in  a  process  of  suspension,  brought  on  that  ground, 

Pleaded  :  "  A  creditor  cannot  arbitrarily  discharge  his  diligence  done  against 
one  correus  debendi  to  the  hurt  of  the  rest,  who  have  a  right  to  claim  assignation  " ; 
Dalrjmiple's  Decisions,  No.  167.*  When  a  debt  is  discharged  by  a  correus,  it  is 
[1387]  certainly  just  that  the  creditor  thus  satisfied,  should  communicate  to  him  a 
right,  which  he  himself  can  no  longer  exercise. 

In  the  present  case,  the  assignation  may  be  of  important  use ;  as  without  the 
circuit  of  a  process  of  constitution,  it  will  entitle  to  immediate  execution  against 
Hay  ;  by  which  means  alone,  perhaps,  such  danger  as  that  arising  from  his  suddenly 
converting  his  effects  into  cash,  and  leaving  the  kingdom,  could  be  prevented.  The 

creditor,  therefore,  should  not  be  permitted  to  withhold  that  conveyance,  notwith- 
standing the  opposite  tendency  of  a  decision  reported  by  Lord  Stair  in  1666,t  and 

of  a  later  one  by  Lord  Fountainhalljf  which  indeed  is  less  connected  with  the  present 

question,  or  of  the  opinion  of  Mr.  Erskine,t  founded  on  the  authority  of  those  judg- 
ments. It  is,  however,  to  be  remarked,  that  Lord  Fountainhall  has  subjoined  to 

the  last-mentioned  decision,  this  acknowledgment,  "that  with  respect  to  the  bene- 
ficium  cedendarum  actionum,  our  practice  is  not  yet  arrived  at  a  full  consistency." 

Answered  for  the  creditor  : — By  the  Roman  law,  the  beneficium  cedendarum 
actionum  was  indeed  allowed  to  cautioners  ;  but  the  reason  of  it  was,  that  there  were 
no  other  means  by  which  they  could  operate  their  relief.  In  ours,  such  a  claim  is 
rejected,  because  they  may  obtain  relief  without  that  extraordinary  remedy  ;  though 
perhaps  it  might  enable  them  to  execute  diligence  more  speedily.  Nor  is  it  necessary 
to  add,  that  the  case  of  no  co-obligant  is  so  favourable  as  that  of  a  cautioner,  which 
the  suspender  is,  being  joint  acceptor  of  a  bill  for  behoof  of  another.  That  the 
above  is  the  doctrine  of  our  law,  is  evident  from  Erskine,  p.  474  ;  f  Stair,  July  10, 
1666,  Hume  contra  Crawford ;  f  and  from  Fountainhall,  v.  1,  p.  687,  Dec.  12,  1695, 
Wood  contra  Gordon,  voce  Debtor  and  Creditor. 

♦  Page  231,  Wallace  v.  Elibank,  25th  January  1717,  voce  Debtor  and  Creditor. 
t  The  case  reported  by  Lord  Stair,  above  alluded  to,  is  Hume  v.  Crawford,  v.  1, 

p.  393,  10th  July  1666,  voce  Debtor  and  Creditor  :  That  by  Lord  Fountainhall, 
is  Wood  V.  Gordon,  v.  1,  p.  687,  12th  December  1695,  voce  Debtor  and  CBEDrroR: 
The  opinion  of  Mr.  Erskine  mentioned,  is  in  b.  3,  tit.  3,  §  68. 
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The  Lords  found,  "  That  the  creditor  was  bound  to  grant  the  assignation  de- 
manded by  the  suspender." 

LordOrdinary,ALVA.— Act.  R.Sinclair.— Alt.BucHAN-HEPBURN.— Clerk, Campbell. 

Fd,  Die.  V.  3,  p.  72.     Fac,  Col.  No.  98,  p.  189. 

No.  2.  D389]  Cairnes  r.  Cairnes  of  Bellamore.    July  1687. 

Found  that  in  our  law  parents  have  not  benefieium  comfeteniicB. 

Fd.  Die.  V.  1,  p.  95.    Harcarse  (Summons),  No.  928,  p.  261. 

No.  3.  [1390]  BoNTEiN  t7.  BoNTEiN.    February  21, 1745. 

A  father  bound  himself  to  pay  his  son  £20  per  annum.  He  became  unable.  The 
defence  of  benefieium  competentice  was  sustained ;  although  the  son  was  thereby 
reduced  to  indigence. 

*^*  This  case  is  mentioned  in  the  case  which  immediately  follows. 

No.  4.    Hogg  of  Cammo  v,  Julia,  Ac,  Hoggs,  his  Grandchildren.    November  30, 
1749. 

A  person,  to  bring  about  an  advantageous  marriage  of  his  son,  gave  a  false  state  of 

his  a&irs.  He  conveyed  his  estate  in  his  son's  contract  of  marriage,  reserving 
a  liferent.  The  deficiency  appeared  at  his  son's  death  ;  and  the  father  was  not 
permitted  to  plead  benefieium  competenticBy  so  as  to  retain  his  liferent. 

The  case  between  John  Hogg  and  Julia,  &c.,  Hoggs,  his  granddaughters,  by 
his  eldest  son,  deceast,  vide  stated  21st  July  1749,  voce  Fraud  ;  where  the  said  grand- 

daughters were  found  preferable  for  the  provisions  made  for  them  in  their  father  and 

mother's  contract  of  marriage,  to  the  liferent  therein  reserved  to  their  grandfather ; 
but  reserving  to  him  to  be  heard.  How  far  he  is  entitled  to  the  benefieium  competentice  ? 
And  the  debate  upon  that  point  being  now  reported  by  the  Ordinary — The  Lords 

"  found  him  entitled,  upon  the  benefieium  competentice,  to  £30  Sterling  yearly,  and 
that  over  and  above  £100  Scots,  which,  in  his  son's  contract  of  marriage,  was  pro- 

vided as  an  yearly  aliment  to  an  infirm  daughter." 
As  no  doubt  was  made  by  the  Lords,  but  that  the  benefieium  competentice  obtained 

with  us,  notwithstanding  of  two  decisions,  one  observed  by  Gosford  in  the  1669; 
and  another  by  Harcarse  in  the  1687 ;  as  our  later  practice  had,  from 
example  of  the  civil  law,  sustained  it ;  so,  in  the  reasoning  among  the  Lords, 
the  nature  of  it  was  opened  and  explained  in  a  more  distinct  manner  than  is  to  be 
met  with  in  any  of  the  writers  upon  our  law. 

It  was  observed,  that  although  it  may  have  taken  its  rise  from  the  obligation 
upon  children  to  maintain  their  parents,  it  was  nevertheless  of  a  very  different  nature 
from  the  action  to  aliment,  in  so  much,  that  it  is  competent,  even  where  the  action 
to  aliment  does  not  lie.  The  action  to  aliment  only  lies,  where  the  child  has  to  spare, 
over  what  is  necessary  to  aliment  himself  ;  as  in  no  case  can  one  be  obliged  to  aliment 
another,  who  \b  no  more  than  able  to  aliment  himself.  But  the  benefieium  competentice 
a  a  right,  which  lies  to  the  parent  against  his  children,  who  happen  to  be  his  creditors, 
of  retaining  ne  egeal,  even  though  the  effect  thereof  should  be  to  expose  the  child  to 
poverty. 

An  instance  of  this  occurred  in  the  year  1745,  between  Bontein  of  Mildovan  and 
his  son.  The  case  was,  Mildovan  had  bound  himself  to  pay  to  his  son  £20  Sterling 
yearly  for  his  aliment,  which  was  but  a  moderate  subsistence  ;  but  it  happened  that 

the  father's  circumstances  fell  so  low,  that  he  was  unable  to  pay  it,  and  the  Lords 
sustained  his  defence  against  payment  upon  the  benefieium  competentice,  although 
the  son  was  thereby  reduced  to  want.     In  like  manner,  an  ac-[1391]-tion  to  aliment 
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does  not  lie  against  grandchildren,  while  there  are  children  able  to  aliment  tbdr 
father,  and  who  are  j)rimo  loco  liable  ;  but  the  beneficium  competerUicB  being  a  rigln 
in  the  parent  of  retention  ne  egeal,  obtains,  notwithstanding  there  be  other  childrai 
able  to  aliment,  and  who,  in  an  action  for  aliment,  would  be  pritno  loco  liable. 

And  accordingly,  the  Lords  repelled  the  two  defences  pleaded  in  this  case  &r 

the  said  Julia,  &c.,  Hoggs,  That  the  whole  remaining  fund  of  the  father's  effects  wii ! 
no  more  than  sufficient  for  a  moderate  subsistence  to  themselves ;  and  that  Jolm  i 
Hogg,  their  grandfather,  had  two  sons  in  opulent  circumstances,  able  to  aliment 
him  ;  and  found  him  entitled,  on  the  beneficium  competenticB,  to  £30  Sterling  yearly, 
and  that  over  and  above  £100  Scots  yearly,  for  the  aliment  of  his  infirm  daughter. 

But,  after  pronouncing  this  interlocutor,  a  difficulty  occurred  in  the  executioiu 
John  Hogg  was  debtor  to  his  grandchildren  in  nothing ;  nor  was  there  any  real 

estate  on  which  he  had  security,  other  than  the  houses  in  Edinburgh,  on  which  the 

widow's  liferent,  whiqh  exhausted  them,  was  preferable ;  and,  as  she  was  to  him  s 
stranger,  and  an  onerous  creditor,  the  benefixyium  competentice  did  not  ly  against  her ; 

and  The  Lords,  without  determining  any  thing,  "  Remitted  to  the  Ordinary  to  hear 
parties  on  the  method  of  execution  "  ;  but  gave  this  hint,  that  as  the  widow  h^d  a 
personal  obligation  for  her  liferent,  she  might,  upon  her  barring  John  Hogg  from 
the  houses  upon  her  preferable  right,  be  obUged  to  assign  to  him  the  personal  obli^- 
tion,  whereupon  he  might  adjudge  the  £1000  bond,  which  was  resting  of  the  price  of 
Sauchton,  and  was  heritable  as  excluding  executors ;  and,  when  the  grandchildreo 
came  to  attack  that  subject,  he  would  exclude  them  to  the  extent  of  his  beneficium 

competentice :  And,  accordingly,  upon  the  Ordinary's  report,  this  method  of  execution 
appeared  to  be  competent. 

This  judgment  was,  upon  an  appeal,  reversed. 

Fd,  Die.  V.  3,  p.  73.     Kilkerran,  No.  1,  p.  67. 

No.  5.  [1392]  Patrick  Reid  v.  Mathew  Donaldson.    July  11,  1778. 

A  person  who  had  obtained  a  Cessio,  was  sued  by  a  creditor  who  had  been  called. 
The  bankrupt  urged,  that  the  decree  of  Cessio  protected  not  only  from  personal 
diligence,  but  from  diligence  against  effects  acquired  after  the  decree,  except  in  so 
far  as  exceeding  a  competency.  The  Court  suspended  only  as  to  personal  dili- 

gence. But  they  expressed  an  opinion,  that  the  tools  by  which  the  bankrupt 
earned  his  subsistence,  could  not  be  affected. 

Patrick  Reid  obtained  decreet  of  cessio  bonorum  against  his  creditors.  After- 
wards, Donaldson,  one  of  the  creditors  called  in  the  cessio,  pursued  Reid  for  pay- 

ment of  his  debt,  obtained  decreet  in  absence,  and  was  proceeding  to  do  diligence 
against  his  effects. — In  a  suspension, 

[1393]  Pleaded  for  Reid  ;  The  decreet  of  cessio  protects  the  suspender  not  onlv 
from  personal  diligence,  but  Hkewise  from  diligence  against  his  effects  afterward? 
acquired  ;  except  in  so  far  as  the  charger  is  able  to  instruct,  that  the  suspender  has 
effects  over  and  above  a  competency  for  the  subsistence  of  him  and  his  family.  This 
is  a/jreeable  to  the  doctrine  of  the  Roman  law^  from  which  we  borrow  the  action  of 
cessioy  and  the  beneficium  competenticB  given  by  that  law  to  the  obtainer  of  the  cessio^ 
ff.  1.  42,  3,  6,  is  likewise  adopted  into  ours,  Quon,  AUacL  c.  7  ;  Bankton,  v.  3,  p.  18> 
§  1  ;  p.  19,  §  5  ;  Erskine,  p.  696,  §  27.  The  charger,  therefore,  can  attach  no  eflecte 
belonging  to  the  suspender,  without  first  condescending  on  sucjh  effects,  that  it  may 
be  known  whether  a  competency  would  remain. 

On  the  part  of  the  charger :  No  objection  was  made  in  this  case  to  suspending, 
as  to  dihgence  against  the  person  of  the  bankrupt ;  but,  it  was  insisted,  that  the 
decreet  ot  cessio  does  not  protect  effects  of  the  bankrupt,  afterwards  acquired,  from 

the  diligence  of  his  creditors.  Our  law  does  not  indulge  the  bankrupt  with  a  re8e^^'a• 
tion  of  effects  suflSicient  for  an  aliment.  The  opinions  of  Lord  Bankton  and  Mr.  Erskine, 
adduced  by  the  suspender,  seem  to  be  founded  solely  on  a  passage  in  the  Quon,  Attach- 
c.  7,  which  supposes  that  every  debtor,  both  before  and  after  a  cessio,  is  entitled  to 
this  privilege.  That  passage,  therefore,  can  merit  no  regard  as  an  authority.  The 
law  is  fixed  by  the  usage.     No  instance  ever  occurred,  in  which  this  reservation  was 
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ftUowed,  either  at  obtaining  the  cessio,  or  out  of  effects  afterwards  acquired.  The 
chai^r,  therefore,  is  not  bound  to  condescend,  as  the  suspender  is  not  entitled  to 
have  anything  reserved.  Such  a  condescendence  might  likewise  be  the  means  of 
disappointing  the  diligence  altogether. 

The  Court  were  of  opinion,  That  the  charger  must  be  allowed  to  proceed  in  his 
diligence  to  attach  the  effects,  without  condescending ;  and  that  the  debtor  had  no 
right  to  have  any  part  of  his  effects  set  aside  to  him  for  his  maintenance  ;  but  in  case 
the  charger,  in  the  execution  of  the  diligence,  should  proceed  to  any  act  of  rigour, 
such  as  attaching  the  tools  by  which  the  suspender,  as  an  artificer,  gains  his  daily 
bread,  the  Court  would  then  judge  on  the  circumstances  of  the  case,  whether  the 
diligence  ought  to  be  supported. 

'^  The  Court  suspended  the  letters  qiioad  personal  diligence  against  the  suspender  ; 
but,  in  other  respects,  found  the  letters  orderly  produced." 

Fol.  Die,  v.  3,  p.  73.     Fac.  Col  No.  31,  p.  52. 

No.  6.  Robert  Prinole  v.  Alexander  Neilson.    August  5, 1788. 

A  person  who  had  obtained  a  cessioy  was  afterwards  employed  as  a  clerk,  with  a 
salary  of  £25.  He  furnished  a  small  house.  A  creditor  attempted  to  poind  and 
arrest.  He  pleaded  beneficium  campetenticB.  The  Court  suspended  only  quoad 
personal  diligence,  wearing  apparel  and  working  tools. 

Robert  Pringle,  formerly  a  retail  dealer  in  the  town  of  Dalkeith,  after  having 

obtained  a  cessio  honorum,  was  employed  as  a  merchant's  clerk  ;  in  which  capacity 
he  had  a  salary  of  £25  per  annum.  Having  furnished  a  small  house  for  [1394]  the 
reception  of  his  family,  consisting  of  a  wife  and  several  children,  a  poinding  of  the 
furniture  was  attempted  by  Alexander  Neilson,  a  creditor  of  his,  to  the  extent  of 
£4,  IGs.  9d.,  who  had  been  summoned  in  the  process  of  cessio.  An  arrestment  of  the 
sakry  was  also  used. 

Robert  Pringle  offered  a  bill  of  suspension,  in  which  he 
Pleaded  :  A  decreet  of  cessio  does  not,  like  a  certificate  of  bankruptcy  in  England, 

procure  a  total  release  to  the  debtor,  any  property  he  afterwards  becomes  master  of, 
being  still,  in  general,  attachable  by  his  creditors.  But  while,  in  this  manner,  a 
proper  care  has  been  taken  by  our  law,  to  hinder  a  perversion  of  this  humane  remedy, 
it  has  been  equally  an  object  of  attention,  that  it  should  not,  by  an  over-rigorous 
execution  of  diligence,  in  virtue  of  prior  debts,  be  entirely  frustrated.  With  this 

view,  the  beneficium  camj)etenticB  has  been  introduced,  whereby  not  only  the  debtor's 
wearing  apparel,  and  the  implements  of  his  trade,  but  also  such  a  portion  of  the  effects 
acquired  by  him  after  obtaining  the  cessio,  as  is  indispensably  necessary  for  his 
support,  are  secured  to  him.  In  the  present  case,  where  the  sums  earned  by  the 
debtor  are  barely  sufficient,  with  the  utmost  frugality,  to  maintain  him  and  his  numer- 

ous family  in  that  decent  manner,  which  the  nature  of  his  employment  requires, 
the  proceedings  that  have  been  held  must  appear  equally  irregular  and  unauthorised  ; 
Quon.  Attach,  c.  7,  §  3  ;  Erskine,  b.  4,  tit.  3,  §  27. 

Answered :  In  consequence  of  a  cessio  bonorum,  a  debtor  merely  obtains  an 
exemption  from  personal  arrests.  Whatever  he  afterwards  acquires,  whether  by 
hi«  own  industry,  or  by  other  methods,  is  liable  to  the  diligence  of  his  creditors. 

If,  indeed,  a  creditor  were  to  exercise  his  right  in  an  oppressive  manner,  as  by 
poinding  the  body-clothes  of  his  debtor,  or  the  tools  which  are  necessary  for  pro- 

viding his  subsistence ;  this,  as  an  abuse  of  legal  execution,  would  be  liable  to  correc- 
tion. But,  beyond  this,  our  customs  have  never  gone ;  the  beneficium  competentice, 

as  known  in  the  Roman  law,  being  only  admitted  with  us  in  the  case  of  gratuitous 
obligations,  or  in  those  where  the  parties  stancl  in  the  relation  of  parent  and  child  to 
each  other.  And,  in  circumstances  such  as  the  present,  where  the  sums  due  to  the  user 
of  the  diligence  are  so  inconsiderable,  that  after  payment,  there  is  still  a  sufficiency 
left  for  enabling  the  debtor  to  live,  with  that  frugal  economy,  which  becomes  one  in 
his  unfortunate  situation,  it  seems  impossible  to  doubt  the  legality  of  the  measures 
that  have  been  followed  ;  11th  July  1778,  Patrick  Reid  contra  Matthew  Donaldson. 

The  Lofff  Ordinary  suspended  the  letters  ̂ \quoad  the  suspender's  person,  wearing 
apparel  and  working-tools  ;  but  found  the  letters  orderly  proceeded  quoad  ultra,^^ 
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After  advising  a  reclaiming  petition  for  Kobert  Pringle,  with  answers  for 
ander  Neilson,  it  was 

Observed  on  the  Bench  :  There  is  no  example,  where  the  beneficium  compete 
in  the  extent  known  in  the  Roman  law,  has  been  recognised  in  the  Scots  cou 
[1395]  And  in  the  case  under  consideration,  it  does  not  seem  necessary  to  give  i 

determination  on  the  point.     But,  if  the  creditors  of  a  bankrupt,  who  had  obti ' a  cessio,  were  to  proceed  in  such  a  way,  as  not  even  to  leave  hhn  the  necesi 
of  life ;   as  the  purpose  of  the  law  would  thus  be  frustrated,  it  would  doubtless  1 
competent  for  the  Court  of  Session  to  apply  a  remedy. 

"  The  Lords  refused  the  petition,"  thus  affirming  the  judgment  pronounced  bf  J the  Lord  Ordinary. 

Lord  Ordinary,DuNSiNNAN. — Act.  Dickson. — Alt.  Geo.Ferousson. — Clerk,  SnfCLADL 

Crai^e,  Fol.  Die.  v.  3,  p.  73.    Fac.  Col,  No.  42,  p.  70. 

No.  2.    [1397]  William  Douglas  v.  Colonel  Erskine.    February  18,  1715. 

Bills  for  fungibles  are  not  privileged  as  bills  of  exchange.    Indorsee  considered  as  an 
assignee. 

Colonel  Erskine  drew  a  bill  upon  his  salt-grieves  of  Torrie  or  Kincardine,  to  deliver 
420  bolls  of  salt  to  Archibald  Ronaldson,  for  which  he  had  received  satisfactioa. 
Ronaldson  indorsed  the  bill  to  William  Douglas  for  value  received,  who  pursued  thfl 
Colonel  to  deliver  the  salt,  who  alleged,  Imo,  That  a  salt-bill  had  not  the  privilwp 
of  a  money-bill,  which  passes  de  manu  in  manum ;  but  that  bills  for  salt  are  liable 
to  all  exceptions  as  other  debts,  and  an  indorsee  is  but  an  assignee.  And,  in  this 
case,  the  true  cause  of  the  bill  was  a  mutual  bargain,  whereby  Ronaldson  was  to  pay 
the  salt  in  meal,  or  the  Colonel  to  pay  the  value  of  200  bolls  0.398]  oi  meal  in  salt; 
and,  as  the  Colonel  drew  the  salt-bill  libelled,  so  Ronaldson  gave  an  obligement,  of  the 
same  date,  to  deliver  200  bolls  of  meal  to  the  Colonel ;  and  having  broke  shortly  after, 
he  absconded,  never  delivered  the  meal,  nor  required  the  salt  for  the  space  of  several 
years,  till  of  late,  that  the  pursuer  obtained  from  him  an  indorsation.  The  defender 
also  alleged.  That  he  had  retention,  in  respect  of  the  counter-obligement  by  Ronaldson 
never  implemented ;  and  that,  the  bill  having  lain  over  for  so  many  years,  the  counter- 
obligement  was  relevant  and  competent  against  Ronaldson  and  his  assignee  or  indorsee. 

"  Which  the  Lords  sustained."  Dalrymjde,  No.  139,  p.  193. 

No.  57.  [14G0]  Anderson  v.  Turnbull.    July  19, 1706. 

Aprecept  to  account  for  fungibles,  drawn  in  favour  of  a  third  party,  requires  intimation, 

Arbuthnot,  merchant  in  Stonehive,  draws  a  precept  on  Herriot  in  Dirleton,  ia 
favour  of  David  Anderson,  merchant  in  Montrose,  that  he  may  count  with  him  for 
190  bolls  of  meal,  and  51  stones  of  iron  ;  and  take  his  receipt  for  what  he  should  pay 
him ;  and  Arbuthnot  obliges  himself  to  allow  it  to  Herriot.  Anderson  pursuing, 
compearance  is  made  for  George  Turnbull,  writer  to  the  signet ;  who  craved  to  be 
preferred,  as  having  arrested  this  debt  in  Herriot's  hands,  as  creditor  to  Arbuthnot, 
long  before  any  intimation  made  by  Anderson  of  his  precept ;  which  being  only  of 
the  nature  of  an  assignation,  could  take  no  effect  till  intimated  ;  and  so  he,  by  his  arrest- 

ment, did  first  affect  the  subject. — Alleged  for  Anderson,  Imo,  His  order  and  precept 
being  of  the  nature  of  an  inland  bill  of  exchange,  it  needed  no  intimation,  being  between 
merchants,  and  in  re  mercatoria  :  And  Stair,  lib.  3,  tit.  1,  §  12,  says,  intimation  being 
only  a  municipal  custom,  holds  not  in  orders  among  merchants  ;  and,  therefore,  the 
first  order  to  pay,  is  preferred  to  arresters,  though  neither  intimation  nor  acceptance 
follow.  [1461]  And  Mr.  Forbes,  on  bills,  page  166,*  prefers  an  indorsement  to 
an   arrestment ;    10th  July   1698,   Ewing  contra  Geills ;    all  such  deeds,  for  the 

♦  Edition  1703. 
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dispatch  of  trade,  being  regalated  by  the  laws  of  nations,  and  not  by  local  customs  of 
particular  countries. — Answered,  That  bills  of  exchange,  for  liquid  sums,  had  that 
givilege  and  exemption  to  be  free  of  intimation ;  but  this  was  not  of  that  kind ; 

r  it  neither  bore  a  liquid  sum,  nor  value,  but  required  a  previous  counting.  Likeas, 
no  8umn:iar  diligence,  by  horning,  could  have  followed  on  the  registration  of  this  precept, 
as  is  appointed  by  the  acts  1681  and  1696,  to  follow  on  bills  of  exchange  ;  nor  could 
a  protest  be  taken  for  payment,  seeing  a  counting  behoved  to  precede  to  liquidate  the 
debt ;  which  requires  an  ordinary  action,  and  not  a  sanmiar  charge  of  homing  ;  and, 
therefore,  it  not  being  in  the  case  of  bills  of  exchange,  it  cannot  plead  the  privilege  to 
be  free  of  intimation  ;  else  all  assignations  might  claim  the  same,  which  mi^ht  subvert 
all  our  securities. — The  Lords  found  a  precept  of  this  nature  required  intimation, 
and  so  preferred  the  arrester. — Then  Anderson  objected  against  Tumbull's  arrestment, 
that  it  was  null,  being  on  the  Admiral's  precept  in  an  affair  about  a  bill,  which  is  no  wise 
maritime,  and  so  a  nan  sua  judice. — Answered,  The  Admiralty  being  a  supreme  court, 
his  arrestment  extends  over  all ;  and  there  is  nothing  more  ordinary  than  to  pursue 
for  bills  of  exchange  before  the  Admiral ;  and  to  annul  such  arrestments  might 
endanger  and  unsecure  the  lieges.  And  though  once  an  adjudication  was  annulled, 
led  on  a  bond  registrate  in  the  Commissary-books,  as  an  incompetent  judicatory,  and 
another  competing  adjudication  preferred ;  yet  the  Lords  thought  the  consequence  of 
that  decision  so  great,  that  they  afterwards  altered  the  same.  The  Lords  sustained 
the  arrestment.    See  Jubisdiction.     Fol.  Die,  v.  1,  p.  96.  Fountainhall,  v.  2,  p.  344. 

No.  115.    [1533]  William  Henry  Ralston  v.  John  Lamont.    May  23, 1792. 

The  sexennial  limitation  of  bills  does  not  afEect  the  claim  of  recourse  competent  to  the 
acceptor  of  a  bill  against  the  drawer. 

In  an  action  of  multiplepoinding,  brough^t  for  authorising  the  distribution  of 
effects  which  had  belonged  to  a  person  deceased,  Lamont  claimed  as  a  creditor,  in 
consequence  of  his  having  honoured  two  draughts  by  the  deceased  upon  him  ;  the  one 
dated  m  1778,  and  the  other  in  1779. 

Ralston,  a  competing  creditor,  objected  to  this  claim,  as  cut  ofi  by  the  sexennial 
limitation  of  12th  Geo.  III.  cap.  72  ;  and,  in  support  of  the  objection. 

Pleaded  :  The  enactment  in  general  provides,  that  no  bill  of  exchange,  or  inland 
bill,  shall  be  effectual  to  produce  action,  unless  within  six  years  from  the  term  of 
payment ;  and  it  is  of  no  consequence  whether  the  action  is  to  be  brought  by  the 
drawer  against  the  acceptor,  or  by  the  holder  against  the  drawer,  acceptor,  or  indorsers, 
or  by  the  acceptor  against  the  drawer,  for  his  relief.  This  seems  no  less  evident  from 
the  words  of  the  enactment,  than  from  its  object ;  which  clearly  was  to  limit  all  obliga- 

tions arising  from  transactions  of  this  sort,  within  such  a  short  period  as  was  suitable 
to  their  nature  and  general  use. 

Answered  :  The  actions  precluded  by  the  statute,  are  those  which  naturally 
arise  out  of  the  bills,  and  in  which  the  pursuers  rest  upon  these  documents  as  the 
sole  foundation  of  their  claim.  Such  are  those  brought  by  the  drawer  or  holder  against 
the  acceptor  for  payment,  or  by  the  holder  against  the  drawer  or  indorsers,  for  recourse. 
The  present  case  is  of  a  quite  different  nature,  the  production  of  the  bill  being  only 
mM  as  a  circumstance  of  evidence.  The  obligation  itself,  or  the  right  of  action, 
wises  from  the  advance  of  the  money,  which  may  be  proved  in  many  different  ways. 

The  Lord  Ordinary  repelled  the  objection. 
In  a  reclaiming  petition,  besides  the  argument  on  the  statutory  limitation,  it  was 

contended.  That  the  bills  having  been  accepted  in  general  terms,  a  presumption  arose, 
that,  at  the  time,  the  acceptor  had  in  his  hands  effects  belonging  to  the  drawer.  That 
presumption,  however,  appeared  to  be  sufi&ciently  obviated  by  the  circumstances  of the  case. 

After  advising  the  reclaiming  petition  with  answers, 

The  Lords  adhered  to  the  Lord  Ordinary's  interlocutor.    See  Prescription. 

Ordmary,  Lord   Justice -Clerk.  —  For    Ralston,   Montgomery.  —  For    Lamont, 
Macleod-Bannatyne.— Clerk,  Menzies. 

Fac.  Col.  No.  211,  p.  443. 
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No.  199.     [1641]  George  Scougal  v.  Andrew  Ker.    February  24,  1762. 

A  bill  was  indorsed  away  20  months  after  the  term  of  payment,  during  which  timei 
diligence  had  been  done  upon  it.  It  was  found  to  have  lost  its  privileges,  so  as  I 
render  compensation  against  an  onerous  indorsee  competent. 

Andrew  Ker  purchased  some  cattle  from  Charles  Ker,  in  May  1755,  for  the  prices 
which  he  accepted  a  bill  to  Charles,  payable  at  the  term  of  Martinmas  thereafter. 

In  July  1767,  about  20  months  after  the  term  of  payment,  Charles  Ker  indomi 

the  bill  for  value  to  George  Scougal,  who  brought  his  action  against  Andrew  Ker  ' acceptor,  for  payment ;  and  having  obtained  decreet  in  absence,  the  same  was  i 
pended  by  Andrew  Ker. 

Pleaded  for  the  suspender  :  The  bill  having  been  allowed  to  lie  over  for  20  mpndi 
after  the  term  of  payment,  without  being  indorsed,  or  any  diligence  done  upon  it,  has  In 
the  privilege  peculiar  to  bills,  and  is  now  subject  to  every  exception  competent  agftia 
the  original  creditor  :  The  suspender  is  therefore  at  liberty  to  plead  compensation  apoi 
a  debt  which  Charles  Ker  the  indorser  owes  to  him,  equal  to  the  contents  of  the  bill.      i 

By  the  custom  of  merchants  in  all  the  nations  of  Europe,  bills,  before  the  tennaf 
payment,  pass  current  by  indorsation  as  bags  of  money,  without  being  subject  ti 
compensation,  arrestment,  separate  discharge,  or  other  defence,  arising  from  the  dcU 
or  deed  of  the  original  creditor,  or  intermediate  indorsees,  in  prejudice  of  the  lart- 
onerous  indorsee  :  But,  after  the  term  of  payment  is  elapsed,  and  the  money  is  Doi 
paid  in  terms  of  the  acceptance,  the  debtor  in  the  bill  is  considered  as  in  a  state  of 
bankruptcy,  and  no  merchant  will  give  value  for  such  bill :  It  may  be  taken  in  security 
of  debt,  in  the  same  way  as  an  assignation  to  a  decreet,  or  any  other  gromid  of  debi 
but  will  not  be  taken  as  a  bag  of  money.  The  indorsee,  in  this  case,  trusts  solely  to  thf- 
faith  of  the  indorser,  nor  is  he  tied  down  to  any  of  the  rules  of  negotiation  ;  if  the  billil 
not  paid,  he  returns  it  upon  the  indorsers,  and  gives  himself  no  further  trouble  ;  he  is,  ii 
effect,  a  trustee  for  the  indorsers  ;  and  therefore,  he  cannot  complain,  if  every  \e^ 
objection,  competent  against  the  indorsers,  is  pleaded  against  him.  Nor  does  it  mata  ■ 
any  difference,  whether  the  non-payment  has  been  owing  to  [1642]  any  fnora  upontke 
part  of  the  acceptor,  or  merely  to  the  creditors  indulgence  in  keeping  the  bill  too  long 
by  him  ;  for,  if  we  shall  suppose  that  the  bill  has  been  presented  for  payment  at  the 
term,  and  that  the  acceptor  has  refused  to  pay,  very  possibly  the  cause  of  his  refusal 
may  have  been,  that  he  had  a  liquid  ground  of  compensation  against  the  creditor  in  the 
bill ;  in  which  case,  the  creditor  ought  not  thereafter  to  have  mdorsed  it ;  and,  at  anj 
rate,  the  person  who  takes  the  indorsation,  takes  it  on  the  faith  of  the  indorser,  and 
not  of  the  acceptor,  who  has  thus  failed.  If,  on  the  other  hand,  the  drawer  has  kept 
the  bill  by  him,  without  ever  taking  any  step  against  the  acceptor,  or  so  much  «• 
presenting  it  to  him  when  the  term  of  payment  comes,  it  is  plain.,  that  such  bill  has  not 
been  taken  as  a  proper  bill,  to  pass  current  in  the  way  of  commerce,  but  has  been 
intended  as  a  security  for  money,  which  is  but  too  common  a  practice  ;  and  as  suck 
writings  are  the  most  {rail  and  informal  of  all  securities,  there  is  no  reason  why  in  that 
case  they  should  be  indulged  with  any  extraordinary  privileges. 

The  term  of  payment,  therefore,  is  the  period  at  which  the  privileges  of  bills  ought 
regularly  to  expire,  as  it  is  then  that  a  bill  ceases  to  be  considered  as  a  bag  of  money ; 
at  the  same  time,  as  the  act  20th  Pari.  1681  has  allowed  six  months  after  the  tcnn  of 
payment  for  registration  and  summary  diligence,  it  may  be  thought  that  the  other 
privileges  of  bills  ought,  from  analogy,  to  have  the  same  endurance ;  but  certainly 
they  ought  then  to  be  at  an  end  ;  the  bill  no  longer  admits  of  summary  execution,  but 
must  be  pursued  by  way  of  ordinary  action,  like  any  other  simple  ground  of  debt,  and 
consequently  ought  to  be  subject  to  the  common  defences  pleadable  in  ordinary 
actions.  Accordingly,  it  has  been  found  in  many  cases,  that  compensation  upon  ft 
debt  of  the  indorser,  is  pleadable  after  the  elapse  of  three,  four,  and  five  years  ;  and  for 
the  same  reason,  the  compensation  ought  to  be  sustained  in  the  present  case;  for, 
unless  either  the  term  of  payment,  or  the  six  months  allowed  for  summary  diligence, 
shall  be  adopted  as  the  rule  for  the  expiration  of  all  the  extraordinary  privileges  of 
bills,  it  does  not  occur  what  other  period  can  be  fixed  upon  between  these  and  the 
long  prescription  ;  and  it  is  obvious  what  mischief  would  follow  if  bills  were  allowed 
to  pass  current  as  bags  of  money  for  40  years. 
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Answered  for  the  charger  : — It  is  clear,  that  bills  pass  current  for  some  time  at 
least,  without  being  liable  to  any  exceptions  proponable  against  the  authors  and 
indrosers  ;  This  arises  from  the  very  nature  of  such  writings,  without  which  they  could 
not  annwer  the  end  for  which  they  were  introduced  and  received  in  all  trading  nations. 
Ihe  only  question  is.  At  what  period  of  time  does  this  privilege  expire  ?  The  natural 
and  obvious  answer  is.  That  it  lasts  as  long  as  the  bill  passes  current  by  indorsation, 
and  produces  action  as  a  probative  writ.  The  term  of  endurance  of  bills  is  indeed,  in 
most  nations,  limited  to  a  few  years  ;  in  England  to  six,  in  Holland  to  seven,  and  in 
France  to  five.  In  Scotland,  it  happens  unluckily,  that  there  is  no  short  prescription 
«f  bills  ;  and  perhaps  it  might  be  inconvenient,  if  all  their  privileges  were  allowed  to 
accompany  them  as  long  as  they  are  probative,  and  pass  by  indorsation  ;  but  surely 
It  Ks  equally  improper  to  go  to  the  contrary  extreme,  and  circumscribe  these  privileges 
to  \X'MS]  the  short  term  of  six  months.  It  is  true,  that  the  form  of  registration  and 
summary  diligence  is  confined  by  the  legislature  to  six  months  from  the  term  of 
payment ;  but  this  has  no  manner  of  connection  with  the  other  privileges  of  bills  :  It  is 
a  statutory  privilege,  superadded  by  the  law  of  this  country  to  those  which  bills  had 
from  their  own  nature,  and  from  the  law  of  nations.  The  legislature  did  not  mean 
to  abridge  those  other  privileges  ;  on  the  contrary,  the  preamble  of  the  act  expressly 
refers  to  the  law  and  custom  of  other  nations.  Nor  is  it  of  any  importance,  that,  after 
the  six  months,  payment  must  be  sued  for  by  way  of  ordinary  action.  Before  the 
statute,  no  summary  execution  at  all  was  competent ;  and  yet  it  is  admitted,  that  bills 
even  then  passed  current  for  some  time,  without  being  liable  to  exceptions  arising  from 
the  debt  or  deed  of  the  indorser. 

And  it  would  be  still  more  unreasonable  to  limit  the  privileges  of  bills  to  the  term 
of  payment.  No  person  scruples  to  give  money  for  an  indorsation  where  the  term  of 
payment  is  but  a  short  time  elapsed  :  He  may  indeed  recur  upon  the  indorser,  though 
he  should  not  negotiate  very  punctually  ;  but  he  likewise  trusts  to  the  faith  of  the 
debtor  in  the  bill,  who  is  bound  by  his  acceptance,  and  lays  his  account  with  being 
liable  to  every  person  into  whose  hands  the  bill  may  come  ;  nor  can  there  be  any 
food  reason  why  the  acceptor  should  be  benefited  by  the  negligence  or  indulgence 
of  the  creditor  in  not  demanding  payment  exactly  when  the  bill  becomes  due. 

As  the  law,  therefore,  does  not  limit  the  privileges  of  bills  to  either  of  the  periods 
above-mentioned,  the  only  question  is.  How  far  the  Court,  from  motives  of  expedi- 

ency and  public  utility,  ought  to  limit  those  privileges  to  any  shorter  term  than  the 
duration  of  the  bill  itself,  and  what  this  shorter  term  ought  to  be  ?  This  question, 
originally  arbitrary,  is  now  fixed  bv  decisions  ;  upon  the  faith  of  which,  the  lieges 
liave  in  all  probability  rested  ;  for  the  Court  having  found,  in  the  case  of  Farquharson 
coiOra  Brown,  6th  February  1719,  No.  183,  p.  1626,  that  a  bill  which  had  lain  over 
for  three  years  had  lost  its  privileges,  it  was  thereafter  decided,  in  the  case  of  Grierson 
contra  Earl  of  SutherUind,  February  1728  (No.  184,  p.  1626),  That  a  bill  which  had 
kin  over  for  two  years  and  eleven  months,  from  the  term  of  payment,  was  still  current 

as  at  the  beginning  ;  and  that  compensation  upon  a  debt  of  the  indorser's  was  not 
pleadable  against  the  onerous  indorsee  :  From  which  decisions,  it  is  plain,  that  the 
space  of  three  years  from  the  term  of  payment  has  been  fixed  upon  by  the  Court  as 
the  proper  period  for  the  duration  of  the  extraordinary  privileges  annexed  to  bills 
in  this  country. 

"The  Lords  found  compensation  competent."    See  Compensation. 
Act.  Ilay  Campbell  et  Burnet. — AJt.  Pat.  Murray  et  Walter  Stewart. 

Fol,  Die.  V.  3,  p.  91.     Fac.  Cd.  No.  79,  p.  174. 

No.  9.    [13]  John  Philip  v.  James  and  William  Milne.    January  15, 1800. 

An  onerous  indorsee  is  entitled  to  demand  payment  of  a  bill  of  exchange  from  the 
accepter,  after  six  years  from  the  term  of  payment,  although  it  was  accepted 

solely  for  the  accommodation  of  the  drawer,  the  accepter's  subscription  not  being 
denied,  nor  payment  alleged. 

In  March  1787,  James  and  William  Milne  accepted  a  bill  payable  three  months 
after  date,  drawn  by  James  Milne,  son  of  the  former,  and  brother  of  the  latter. 
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The  drawer  indorsed  it  to  Robert  Brand.     After  his  death,  it  was  assigned 
his  representative  to  John  PhiUp,  who,  in  1794,  raised  an  action  against  the  accepli 
for  payment  of  it. 

They  stated  in  defence,  that  it  had  been  accepted  by  them  solely  for  the  acccrt 
modation  of  the  drawer  ;  that  it  had  been  indorsed  by  him  without  value  ;  and  tin 
pleaded  prescription. 

The  SherifE  gave  judgment  against  them,  in  respect  that  they  did  not  allege  pa 
ment. 

In  a  suspension,  the  Lord  Ordinary  found  that  the  bill  was  prescribed,  and  caOi 

on  the  charger  to  say,  "  Whether  he  would,  in  terms  of  the  statute  of  limitations,  undi 
take  to  prove  resting  and  owing  by  the  writ  or  oath  of  the  debtor  ?  "  And  on  i 
refusing  to  do  so,  suspended  the  letters  strnfliciler. 

Upon  advising  a  petition,  with  answers,  the  Court  were  of  opinion,  that  if  Brw 
was  an  onerous  indorsee,  the  charger  was,  in  the  circumstances  stated  in  the  defeni 
entitled  to  payment  without  further  proof  ;  but,  before  answer  (29th  November  17 
remitted  to  the  Lord  Ordinary  to  inquire  into  the  fact. 

A  proof  was  allowed,  from  which  his  Lordship  (29th  February  1799)  held  it 
lished,  that  Brand  was  an  onerous  indorsee  ;  and  following  up  the  opinion  of  the  Coi 
found  the  letters  orderly  proceeded. 

In  a  reclaiming  petition,  the  suspenders  contended,  that  as  six  years  had  ek] 
without  diligence  or  action  on  the  bill,  it  was,  in  terms  of  12th  Geo.  III.  c.  72,  at  an 
as  a  document  of  debt ;  and  that  therefore  it  was  incumbent  on  the  charger  to  proi 
a  debt  now  subsisting  against  the  accepters,  which  was  not  instructed  by  the  defeni 

The  charger 

Answered :  That  the  right  of  an  onerous  indorsee  could  not  be  afEected  by  the  cauial 
of  granting  the  bill ;  and  that  the  defenders  having  interposed  their  credit  as  cautioDeei 
for  tfieir  near  relation,  though  ex  facie  joint  obligants  with  him,  and  not  pretendia^ 
that  they  had  paid  the  bill,  must  still  do  so  to  the  third  party  who  had  trusted  ttj 
their  security.     See  19th  November  1784,  Robertson  v.  Clarkson,  No.  56,  p.  1324i  j 

The  Court  were  not  unanimous ;  but  the  general  opinion  was  in  favour  of  ̂  
charger,  the  bill  being  as  much  due  now  as  on  the  day  it  was  accepted,  and  it  not 
being  a  relevant  defence  that  it  was  originally  granted  without  value. 

The  Lords  adhered. 

Lord  Ordinary,  Monboddo. — For  the  Charger,  John  Clbrk. — Alt.  W.  Rae.— Clerk, 
COLQUHOUN. 

2>.  Z).  Fac.  Col.  No.  155,  p.  349. 

No.  20.      [25]  Stephenson  v.  Stephenson's  Trustees.    June  16, 1807. 

In  a  bill  payable  on  demand,  prescription  runs  from  its  date. 

William  Stephenson  advanced  a  sum  of  money  to  his  two  sons,  Joseph  and  Thomas, 
to  purchase  stock  for  their  farms,  and  obtained  from  them  a  promissory-note  for 
£892, 7s.  2id.  dated  the  5th  of  January  1796,  payable  to  him  on  demand,  with  interest 

No  demand  was  made  either  for  principal  or  interest  during  the  life  of  Joseph 
and  Thomas  Stephenson ;  but  after  their  death,  William  Stephenson  raised  an  action 
against  the  trustees  of  Joseph,  and  the  children  of  Thomas  Stephenson,  [26]  ̂or  pay- 

ment of  this  promissory-note.     The  action  was  not  raised  till  January  1804. 
The  trustees  stated  in  defence  the  sexennial  prescription,  and  the  Lord  Ordinary 

took  the  case  to  report. 
Against  this  defence,  the  pursuer 
Pleaded  :  The  sum  contained  in  the  promissory-note  was  payable  on  demand. 

No  demand  was  made  till  the  present  action  was  raised  ;  and  as  the  sexennial  pw 

scription  introduced  by  the  act  1772,  r.  12,  begins  to  run  only  from  the  t«rm  "a* 
which  the  sums  in  the  said  bills  or  notes  become  exigible,"  if  is  evident,  that  prescrip- 

tion has  not  run  in  the  present  case. 
It  is  very  true,  that  in  many  cases  a  bill  payable  on  demand  becomes  exigible 

the  instant  it  is  granted.  The  same  thing  may  be  said  of  a  bill  payable  at  sigbt. 
But  until  the  holder  of  the  bill  shall  fix  the  term  of  pa3rment  by  demanding  his  uoneyi 
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:  payable  on  demand,  or  presenting  his  bill,  if  payable  at  sight,  the  money  does  not 
lecome  exigible  in  the  sense  of  the  statute.  In  the  general  case,  the  term  of  pa3nnent 
I  accurately  pointed  out  by  the  precise  day  mentioned  in  the  document.  Bat  in  bills 
layable  on  demand,  or  at  sight,  the  term  of  payment  is  fixed  by  a  reference  to  a  par- 
ieular  act  to  be  done  by  the  creditor,  and  it  is  then  only  that  the  term  of  payment 
nives.  If,  therefore,  prescription  were  to  run  from  the  date  of  the  bill,  it  would 
mnmence  before  the  term  of  payment.  In  cases  of  foreign  bills,  where  the  holder 
Bid  the  accepter  reside  in  different  quarters  of  the  globe,  it  is  evident,  a  bill  on  demand 
I  not  exigible  for  many  months  after  its  date,  ft  is  indeed  only  in  very  particular 
twes,  that  the  date  of  the  bill  can  be  the  term  of  payment ;  and  as  the  tendency  of 
Rir  decisions  has  been  rather  to  enlarge  than  to  limit  the  period  of  prescription, 
Douglas,  Heron  and  Co.  v.  Grant,  Nov.  19,  1793,  No.  108,  p.  4602,  it  is  impossible 
bo  hold  that  prescription  can  in  any  case  begin  to  run  before  the  money  contained  in 
ike  promissory-note  becomes  payable. 

Answered :  The  indefinite  endurance  of  bills  of  exchange,  and  the  discrepancy 
ri  decisions  which  necessarily  ensued,  gave  rise  to  the  act  1772,  introducing  the  sex- 
■ini&l  prescription,  the  express  object  of  which  was  to  remedy  this  grievance.  Bills 
of  exchange  were  introduced  for  commercial  purposes,  and  it  is  only  in  this  view 
ttat  they  are  invested  with  extraordinary  privileges ;  but  if  they  were  to  have  an 
ndurance  of  forty  years,  they  would  be  applied  to  other  purposes,  and  thus  supersede 
bonds  and  all  other  securities.  Accordingly,  before  the  act  1772,  this  evil  was  strongly 
Wt;  See  No.  188,  p.  1628  ;  Bankton,  b.  1,  tit.  13,  §  31.  Now,  the  doctrine  of  the 
jHinuer  would  introduce  this  uncertainty  into  one  class  of  bills,  viz.  such  as  are  pay- 
«Ue  on  demand,  and  put  them  upon  the  same  footing  as  bills  of  exchange  were  before 
the  enactment  of  that  statute. 

The  act  1772  decUres,  that  prescription  on  bills  shall  run  from  the  time  when  the 

iebt  contained  in  them  *'  is  exigible,''  i.e.  from  the  time  when  it  is  in  the  power  of  the 
eieditor  to  demand  payment.  Now,  in  bills  on  demand,  [27]  i*  is  i^a  the  power  of  the 
enditor  to  call  upon  the  acceptor  for  payment  the  day  they  are  granted,  and  conse- 
qaentlj  prescription  must  run  from  that  date.  Had  it  been  meant  otherwise,  it 
would  have  been  provided,  that  prescription  commenced  from  the  period  when  the 
debt  was  exacted,  or  payment  of  it  demanded,  which  is  very  difEerent  from  the  time 
when  it  is  exigible  ;  for  a  debt  may  be  demanded  when  it  is  not  exigible,  and  it  may  be 
long  exigible  before  it  is  demanded.  By  the  other  construction  of  the  statute,  it 
wonld  foUow,  that  an  act  which  professed  to  limit  the  endurance  of  bills  of  exchange, 
ahonld  extend  the  period  of  endurance  of  bills  payable  on  demand  to  an  indefinite 
endnranee,  because,  as  the  demand  may  be  indefinitely  delayed,  there  is  no  term 
from  which  even  the  long  prescription  of  forty  years  can  commence.  As  to  foreign 
bills  on  demand,  cases  may  be  figured  where  they  are  not  exigible  on  the  day  of  their 
date,  on  account  of  the  distance  of  the  parties.  But  it  was  with  a  view  to  such  con- 

tingencies, that  so  long  a  |>eriod  as  six  years  was  fixed  on  as  the  term  of  prescription, 
wliich  is  much  longer  than  is  requisite  in  the  general  case. 

The  Lords,  14th  Jan.  1807,  "  find.  That  the  promissory-note  libelled  on  is  cut  off 
by  the  sexennial  prescription." 

And  they  afterward,  by  a  very  great  majority,  adhered,  upon  advising  a  reclaiming 
petition,  with  answers. 

It  was  observed,  that  both  the  words  of  the  act  1772  and  the  general  scope  of  the 
statute,  were  in  favour  of  the  decision,  and  that  if  the  opposite  doctrine  were  to  be 
held,  we  should  never  see  a  bond  in  this  country,  as  a  bill  payable  on  demand  would 
sapcssede  all  formal  securities.  Two  of  the  Judges,  however,  held,  that  a  debt  was 
not  exigible,  in  the  sense  of  the  statute,  until  it  was  demanded  ;  and  therefore,  that 
to  give  efEect  to  the  sexennial  prescription,  it  was  necessary  that  a  demand  for  payment 
should  be  made  by  the  holder  of  the  bill.* 

lord  Ordinary,  CuLLBN. — Act.  Monypenny.— Agent,  James  Hay,  W.S. — Alt.  Baird. 
— Agent,  W.  White. — Clerk,  Mackenzie. 

«^.  Fac.  Col.  No.  283,  p.  639. 

*  A  similar  decision  was  pronounced  the  same  day  in  the  case  of  Cook  v.  Macjanet, 
where  the  Lord  Ordinary  had  repelled  the  defence  of  prescription  in  a  bill  payable 
on  demand,  and  the  Court  altered  his  Lordship's  judgment. 
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No.  22.    [28]  John  Sharp  v.  Margaret  Hbrvey  and  Others.    June  24, 1808. 

An  acceptor  of  a  bill,  *'  as  security  jointly  and  severally,"  has  not  the  benefit  of  1 act  1696,  ch.  5. 

On  the  3d  June  1796,  the  pursuer  drew  a  bill,  which  was  duly  accepted,  as  foUom 

"  £938,  7s.  3d.  Sterling.  Stirling,  June  3,  1791 
"  Against  the  term  of  Whitsunday  next,  pay  me,  or  order,  at  the  house  of  Jan 

Thomson,  jun..  Stirling,  £938,  78.  3d.  Sterling,  for  value  received  of  (Signed)  J(fl 

Sharpk." — (Addressed)  "  To  James  Thomson,  jun.,  Stirling,  as  principal,  and  Joi 
Hervey,  merchant  there,  as  security,  jointly  and  severally.  (Signed)  Jajces  Thomso) 

jun.    John  Hervey." [29]  During  its  currency  in  the  years  1797,  8,  9,  1800,  and  1801,  various  paymeu 
were  made  to  account. 

Thomson  became  embarrassed  in  his  afEairs  ;  and,  on  the  17th  August  1803,applii 
for  and  obtained  an  act  of  sequestration.     Before  the  expiry  of  the  ten  months  aUoi 
by  the  bankrupt  statute  to  every  creditor  to  produce  his  grounds  of  debt  and 
of  verity  thereon,  Thomson  made  an  ofEer  of  a  composition  of  12s.  per  pound,  of  wl 
himself  and  Mr.  Mayne  of  Powis  were  to  grant  bond  for  10s.     His  own  bond 
to  be  taken  for  the  remaining  2s.    The  offer  was  unanimously  accepted  by  the  crediM 
present,  and  the  bankrupt  was  discharged.     The  pursuer,  however,  was  not  preseal 
at  any  of  the  meetings,  and  had  not  produced  his  grounds  of  debt. 

Thomson  made  payment  of  £60,  15s.,  but  it  became  necessary  to  raise  an  actioi 
against  Thomson,  Mayne,  and  Harvey,  for  payment  of  the  balance. 

Thomson  offered  no  defence.  Mayne  objected  that  his  bond  of  caution  madi 

him  only  liable  for  a  composition,  "  on  such  debts  as  are  or  shall  be  ranked  ;  "  nwr 
the  debt  pursued  for  ia  not  ranked,  and  the  document  of  debt  is  ex  facie  prescribei 
Before  any  decreet  can  go  out  against  the  defender  (Mayne)  the  debt  must  be  proreJ 
against  Thomson. 

Hervey  objected,  1st,  That  in  respect  of  the  act  1695,  ch.  5,  he  is  entity 
to  be  free. — 2d,  That  the  pursuer  did  not  give  in  his  claim  under  the  8eque8trati(m» 
in  consequence  of  which  he  has  not  only  been  deprived  of  his  dividends,  but  has 
allowed  the  bankrupt  to  obtain  a  discharge  on  a  composition  of  no  more  than  12s.  in 
the  pound. 

The  decision  on  Hervey's  first  defence  only  is  to  be  noticed. 
The  Lord  Justice-Clerk,  Ordinary  (22d  Feb.  1805)  found,  "  That  the  ground  of 

debt  pursued  on  in  this  case  is  struck  at  by  the  act  1696,  respecting  the  septennial 

limitations  of  cautionary  objections." 
During  the  dependence  of  the  cause  before  the  Lord  Ordinary,  the  defender  Hervey 

died  ;  and  his  heirs  and  trustees  sLsted  themselves. 
The  case  came  before  the  Inner-house  by  petition  and  answers. 
Argument  of  the  pursuers. 
The  act  1695,  c.  5,  applies  only  to  bonds  or  contracts  for  sums  of  money,  where 

there  is  a  clause  of  relief  in  the  bond,  or  where  a  separate  bond  of  relief  is  intimated 
to  the  creditor.  This  statute,  being  correctory  of  the  former  law,  has  always  been 
subjected  to  a  rigid  interpretation,  and  limited  to  the  precise  cases  provided  for  by 
its  enactments. 

Thus  it  has  been  determined  by  numerous  decisions,  that  bonds  of  corroboration 
and  other  accessory  securities  do  not  come  under  this  act.  Diet,  voce  Prescriptiok, 
Div.  7,  Sect.  2,  No.  223,  p.  11025. 

So  likewise  a  cautioner  in  a  bond  of  relief  is  not  entitled  to  the  benefit  of  the  act, 
29th  July  1762,  Ewart  v.  Lothian,  No.  226,  p.  11027. 

Neither  is  a  bond  of  presentation,  nor  a  bond  ad  factum  prestandum  included 
in  it.    Diet,  voce  Prescription,  Div.  7,  Sect.  1,  No.  209,  p.  11010. 

[30]  Likewise,  no  cautioner  has  the  benefit  of  the  statute  but  he  who  is  bound 
along  with  the  principal  in  the  original  bond,  and  not  he  who  accedes  ex  post  jaA(^ 
Caves  v.  Spence,  No.  221,  p.  11020. 

Thus  restricted  in  its  interpretation,  the  act  cannot  include  a  cautionary  obligation 
in  a  bill  of  exchange. 

1st,  Because  in  the  year  1695  such  a  document  was  almost  unknown,  and  had 
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lot  obtained  any  of  those  priyileges  which  that  species  of  document  has,  from  the 
absequent  extension  of  commerce,  obtained.  By  the  act  1681,  c.  20,  foreign  bills 
lad,  from  their  importance,  been  privileged  in  registration  and  execution  ;  but  it  was 
i0t  till  the  year  1696,  a  year  after  the  act  now  in  question  was  passed,  that  inland 
(ills  were  put  in  the  same  situation.  According  to  Sir  George  Mackenzie  (Observa- 

ions  on  act  1681),  these  priyileges  had  been  withheld,  '^  because,  if  that  had  been 
dlowed,  all  debts  had  still  been  constituted  by  bills  and  not  by  bonds  ;  and  so  had 

wen  privileged  by  too  sununary  petitions."  Inland  bills,  therefore,  could  not  at 
iuit  time  have  been  a  means  of  borrowing  money ;  and  were  not  in  law  considered 
i»  be  either  a  contract  or  bond.  They  were  an  unprivileged  and  unimportant  docu- 
Bent,  and  could  not  have  been  in  the  contemplation  of  the  Legislature  when  the  act 
VB8  framed. 

2d,  Because  a  cautionary  obligation  can  only  be  constituted  by  a  writing  accom- 
panied by  the  solemnities  of  the  act  1681 ;  21st  July,  1772,  Crichton  and  Dow  v. 

Byrne.  No.  328,  p.  17047  ;  November  25, 1782,  Wallace  v.  WaUace,  No.  333,  p.  17056. 
In  a  bill,  therefore,  which  is  destitute  of  these  solemnities,  a  cautionary  obligation 
eannot  be  cont-ained. 

3d,  Because  the  nature,  uses,  and  privileges  of  a  bill  are  altogether  inconsistent 
with  the  constitution  of  a  cautionary  obligation ;  and  the  term  cautioner,  to  which 
alone  the  act  is  directed,  cannot  apply  to  an  acceptor  or  indorsee.    In  law,  a  bill  is 

not  a  bond  or  contract,  nor  is  it  acknowledged  as  a  mode  of  borrowing  money.     "  A 
hill  is  an  open  letter,  a  request,  addressed  by  one  person  to  a  second,  desiring  him  to 
paj  a  sum  of  money  to  a  third,  or  to  any  other  to  whom  that  third  shall  order  it  to 

be  paid ;  or  it  may  be  payable  to  the  bearer  "  (Jacob's  Law  Diet,  voce  Bill  of  Ex- 
ehange).     By  law,  a  bill  is  destined  and  created  for  mercantile  convenience  ;  and  for 
diis  purpose  is  invested  with  extraordinary  privileges.     All  the  acceptors  and  in- 
donees  are  jointly  and  severally  liable  ;  and  the  onerous  holder  cannot  be  met  with 
many  of  those  objections  which  might  be  pleaded  against  the  original  creditor,  or 
any  of  the  successive  indorsees.      But  to  permit,  in  favour  of  an  acceptor,  an 
exception  under  the  act  1695,  would  be  to  impede  the  credit  and  circulation  of  bills, 
aikd  deprive  them  of  that  quality  which  alone  can  render  them  useful  in  mercantile 
affairs. 

In  fact,  every  indorsee  is  a  cautioner,  and  is  entitled  to  be  relieved  by  the  person 
from  whom  he  received  the  indorsation,  retro  to  the  drawer.  But  it  has  never  been 
maintained  that  the  act  1695  applied  to  such  a  case. 

[31]  So  far  as  the  act  1695  is  concerned,  it  makes  no  difierence  whether  there  is  a 
clause  of  relief  in  the  bond  or  contract,  or  there  be  a  separate  bond  of  relief  intimated 
to  the  creditor.  Now,  if,  in  the  present  case,  the  acceptance  had  been  unqualified, 
and  a  separate  bond  of  relief  had  been  intimated  to  the  drawer,  it  is  clear  that  the 
act  of  Parliament  could  not  have  applied.  Such  a  plea  could  not  have  availed  against 
an  onerous  indorsee  ;  yet,  if  the  act  applies  at  all,  it  must  reach  this  as  well  as  any 
other  case,  and  the  expiry  of  seven  years  must  have  brought  with  it  a  relief  from  the 
obligation.  The  frequent  change  of  the  creditor,  arising  from  indorsation,  and  the 
prit^eges  granted  and  required  to  render  a  bill  indorsable,  shew  that  it  is  not  a  bond 
or  contract  in  the  sense  of  the  act. 

Every  creditor,  likewise  (who  has  not  dispensed  with  it),  is  entitled  to  the  beneficium 
ordinU.  But  all  the  acceptors  of  a  bill  are  jointly  and  severally  liable ;  and  the 
word  cautioner  introduced  into  the  bill  itself  can  serve  no  other  purpose  but  to  ascertain 
with  more  accuracy  the  ultimate  relief  of  the  one  acceptor  against  the  other.  On 
these  principles  the  Court  have  proceeded  in  deciding  several  cases. 

Thus,  it  was  decided,  that  where  there  were  three  acceptors  of  a  bill,  and  another 
person  had,  by  a  separate  missive,  promised  that,  in  farther  security,  the  bill  should 
be  paid  when  demanded,  the  act  1695  did  not  apply  to  this  separate  obligation,  7th 
Dec.  1784,  Howison  v.  Howison,  No.  228,  p.  11030. 

So  likewise  it  was  found  that  a  cautionary  obligation  could  not  be  constituted 
by  bill ;  the  term  cautioner  added  to  the  subscription  of  an  acceptor  was  held  pro  non 
Krifto,  and  he  was  found  jointly  and  severally  liable  ;  27th  November  1753,  Gibson  v. 
Cainpbell,No.  ll,p.  1406. 

Neither  is  there  any  room  for  argument  on  the  ground  that  a  person,  who  has 
incurred  only  the  qual&ed  obligation  of  a  cautioner,  cannot  be  subjected  to  the  un- 

qualified obligation  of  an  acceptor,     Every  person  subscribing  a  bill  or  any  other 
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obligation  is  presumed  to  be  acquainted  with  the  law  by  which  his  obligation  ii 
governed. 

Argument  of  the  defender. 
BiUb  of  exchange,  both  inland  and  foreign,  had  become  of  national  importaafl| 

and  were  known  and  sustained  in  law,  at  a  date  far  previous  to  the  year  1695.  Foteip 
bills  had,  in  the  year  1681,  been  clothed  with  the  privileges  they  at  present  enjoy] 
and  inland  bills  were  put  in  the  same  situation  in  the  year  1696.  From  this  it  i 
obvious,  that  in  practice  their  importance  had  been  acknowledged,  and  their  iitilH| 
discovered ;  and  the  Legislature,  in  this  as  in  most  other  cases,  merely  obeyed  Ih 
antecedent  dictates  of  public  opinion.  But  there  is  evidence  from  the  decisions  d 
the  Court,  that  bills  had  been  in  use  at  a  much  earlier  period ;  1st  Feb.  1669,  Brown^l 
Johnston,  No.  6,  p.  16803  ;  Stair,  b.  1,  tit.  11,  §  7  ;  23d  July  1629,  Lindsay  t?.  Gnyj 
No.  123,  p.  1543.  The  proper  subject  of  bills  is  money ;  and  whether  they  are  iuei| 

as  a  mode  of  borrowing  money,  or  transferring  it  from  one  place  to  ano-[32]"ther,  i 
a  circumstance  altogether  contingent  and  accidental.  In  daily  practice,  the  objac^ 
of  a  bill  is  to  borrow  money  ;  and  it  was  so  in  the  present  instance.  Of  all  the  modA| 
of  borrowing  money,  that  by  bill  comes  the  most  forcibly  within  the  intention  tf 
the  act.  The  formalities  attending  the  execution  of  a  bond  afford  the  cantioMT 
time  for  reflection  ;  while,  in  a  moment  of  rashness  and  facility,  a  bill,  from  its  hbi* 
plicity,  is  the  most  likely  to  be  subscribed.  Whether,  therefore,  the  importance  of 
the  document,  its  object,  or  its  simphcity  be  considered,  there  is  no  reason  for  con- 

cluding that  it  was  not  in  the  view  of  the  Legislature.  But  farther,  a  bill  is  a  contnct 
By  one  writer,  it  is  called  a  contract  of  muiuum  ;  by  another,  a  contract  of  mandate; 
and  by  another  it  is  said  to  partake  of  the  nature  of  both.  To  what  class  it  belongs  ii 
immaterial ;  but  it  is,  in  this  case,  a  contract  containing,  in  gremio,  a  clause  of  reiieL 
Stair,  b.  1,  tit.  11,  §  7,  Bankt.  b.  1.  tit.  13,  §  1,  Ersk.  b.  3,  tit.  3,  §  25. 

That,  in  a  case  where  the  bill  has  undergone  indorsation,  and  where  the  bond 
of  relief  is  contained  in  a  separate  writing,  the  act  1695  should  not  apply,  is  obviom 
A  bill  is  not  liable  to  any  objections  which  do  not  appear  ex  facie.  But,  on  the  otker 
hand,  a  bill  is  liable  to  every  objection  appearing  on  the  document  itself.  Now,  in 
this  case,  the  qualified  acceptance  was  on  the  face  of  the  bill ;  and  every  indorsee 
must  have  seen  that  it  came  within  the  act  1695.  Accordingly,  a  qualification  mow 
inconsistent  with  the  nature  of  a  bill,  was  sustained  in  a  case  wherein  the  ezcluBion 
of  the  jus  maritiy  in  a  bill  taken  to  a  wife,  was  found  to  be  efEectual ;  11th  January 
1750,  Mungel,  No.  9,  p.  5771. 

If,  however,  a  cautionary  obligation  cannot  be  constituted  by  bill,  the  document 
must  be  null.  By  the  act  and  consent  of  the  drawer  himself  the  obligation  w 
qualified,  and  the  acceptance  would  not  have  been  adhibited  but  upon  that  condition. 
To  hold  "pro  non  scriptOy  so  important  a  condition,  and  to  extend  an  obligation  beyond 
the  intention  and  without  the  consent  of  the  person  by  whom  it  is  to  be  incuned, 
is  inconsistent  with  the  principles  of  justice.* 

*  The  following  cases  may  not  perhaps  be  unacceptable,  and  may  throw  some 
light  on  the  subject  of  this  report.  They  are  to  be  found  in  a  collection  of  casea  in 
the  form  of  a  dictionary,  made  by  the  late  Lord  Elchies,  and  lately  presented  to  the 

Advocates'  Library  by  Sir  James  Montgomery,  Bart.     (J.  W.) 
MSS.  Elchies'  Collection,  p.  54,  voce  Bill. — A  bill  drawn  upon,  and  addressed  to  » 

father  and  son,  the  father  as  principal  and  the  son  as  cautioner,  but  accepted  by  both 
simply,  was  found  null  qiumt  the  cautioner,  15th  Jan.  1736,  Gillespie  v.  Barr. 

Ibid.  p.  56. — A  bill  drawn  on  one  as  principal,  and  other  two  as  cautioners  con- 
junctly and  severally,  being  paid  by  and  indorsed  to  the  cautioners,  recourse  sustained 

against  the  successors  of  the  principal,  18th  June  1742,  John  Alexander  v.  Scott. 
Ibid.  p.  61. — A  bill  accepted  by  one  as  principal,  and  another  as  cautioner,  being 

suspended  by  the  cautioner,  for  that  a  cautionary  obligation  could  not  be  created 
in  the  form  of  a  bill ;  the  suspender,  on  oath,  acknowledged  that  he  had  wrote  the 
bill ;  that  he  agreed  to  become  cautioner,  and  therefore  wrote  it  in  that  form ;  that 
the  charger  objected  to  the  word  cautioner,  and  that  the  suspender  answered,  that 
he  would  be  bound  in  no  other  way.  First  Lord  Ealkerran,  and  then  the  whole  Court, 
repelled  the  reason  of  suspension ;  and  Drummore  (who  was  in  the  chair),  donbt- 
[33]-ed  if  being  bound  as  cautioner  was  a  nuUity,  27th  November  1753,  Jamw 
Campbell  v,  David  Gibson. — (This  newly  acquired  Collection  of  Decisions  by  l<>rd 
Elchies,  will  be  inserted  in  Appendix,  Part  II. — W.  M.  M.) 
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[33]  Several  of  the  Judges  agreed  with  the  interlocutor  of  the  Lord  Ordinary ; 
Mid  ezpreseed  their  opinion,  That  what  might  be  the  effect  of  such  a  qualified  accept- 

ance in  a  question  with  indorsees,  it  was  unnecessary  to  inquire.  This  was  a  question 
with  the  drawer,  by  whose  act  and  consent  the  acceptance  was  qualified  and  cautionary. 
The  obligation  was  distinctly  that  of  a  cautioner.  A  bill  might  be  evidence  of  the 
eontract  of  mutuum  as  well  as  a  bond  or  any  other  writing  ;  and  is  one  of  those  obli- 

gations incurred  in  an  urgent  and  momentary  exigence,  which  it  was  the  humane 
aitention  of  the  statute  to  limit  to  seven  years.  Where  a  person  has  accepted  a  bill 
•8  cautioner,  the  obligation  must  either  be  of  that  nature,  or  null ;  because  it  is  im- 
fossible,  consistently  with  justice,  to  render  an  obligation  more  extensive  than  the 
parties  themselves  have  stipulated.  There  is  no  greater  anomaly  in  such  a  qualified 
icceptance,  than  in  an  indorsation  without  recourse,  which  is  frequent  in  practice. 

But  a  majority  of  the  Judges  were  of  a  different  opinion  ;  and  observed, 
A  bill  is  a  document  of  a  nature  distinct  from  that  of  a  bond  or  contract ;  is  intro- 

duced for  different  purposes  ;  and  is  invested  with  different  privileges.  Its  province 
is  in  law  considered  to  be  the  transference,  not  the  loan  of  money.  It  does  not,  there- 

fore, come  under  any  of  those  transactions  enumerated  in  the  act  1695,  and  to  which 
that  act  was  intended  to  apply. 

With  the  nature  of  a  bill,  a  cautionary  obligation  is  altogether  incompatible  ; 
and  m  a  question  with  the  drawer  or  creditor,  there  can  be  no  cautioner.  A  party 
sabscribing  incurs  a  joint  and  several  obligation,  and  is  not  entitled  to  the  benefit  of 
discussion.  The  law,  therefore,  by  which  cautionary  obligations  are  governed,  totally 
fuk  in  its  application  to  such  a  case ;  neither  is  any  injustice  committed  against 
the  acceptor,  because  every  one  voluntarily  subscribing  either  a  bill  or  any  other 
obhgation,  is  presumed  to  know  the  legal  consequences  of  the  obligation  which  he 
has  undertaken. 

The  following  interlocutor  was  pronounced,  24th  June  1808. 

"  The  Lords  having  resumed  consideration  of  this  petition,  and  advised  the  same, 
with  answers  thereto,  adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as  it 
repels  the  defences  stated  for  John  Hervey,  and  decerns  ;  finds  the  respondent  entitled 
to  the  full  expense  of  extract,  but  no  other  expense,  and  decern  ;  but  remit  to  the  Lord 
Ordinary  to  hear  parties  on  the  question  against  whom  the  decree  shall  go  out,  and  to 
do  thereanent  as  his  Lordship  shall  see  cause." 

Lord  Ordinary,  Justice-Clerk. — Act.  John  Macfarlan.— Alt.  Ar.  Fletcher. — 
Jo.  Brunton  and  A.  Jaffray,  Agents. — M.  Clerk. 

J'W.  Joe.  Co/.  No.  61,  p.  226. 

No.  19.  [1677]  Fair  v.  Cranston.    July  11, 1801. 

Tlie  representative  of  a  person,  in  whose  repositories  was  found  a  bill  blank  in  the 
drawer's  name,  was  found  entitled  to  insert  his  own  name  as  drawer. 

There  was  found  in  the  repositories  of  James  Fair,  agent  for  the  British  Linen 
Company  at  Jedburgh,  deceased,  a  bill  at  three  days'  date,  for  £40,  blank  in  the 
drawer's  name,  subscribed  by  three  acceptors,  of  whom  Robert  Cranston  was  one. 
On  the  back  was  marked  a  receipt  for  £15.  ̂ 

William  Fair  having  been  confirmed  executor  to  the  deceased  James  Fair  his 
faUier,  inserted  his  own  name  as  drawer,  and  brought  an  action  against  Cranston, 
in  which  he  obtained  decree  in  absence.  Cranston  having  attempted  a  suspension, 
Loid  CuUen  found  the  letters  orderly  proceeded.  On  advising  a  representation,  with 
MJswers,  his  Lordship  pronounced  this  interlocutor  :  "  In  respect  it  is  clearly  proved, 
Jy  the  excerpts  from  the  books  of  the  late  Mr.  James  Fair,  that  the  bill  in  question, 
dated  the  11th  day  of  June  1793,  payable  three  days  after  date,  was  granted  for 
the  sum  of  £40  Sterling,  then  advanced  by  him  to  the  suspender,  and  the  other 
•cceptorsof  that  bill,  and  that  a  partial  payment  of  £15  Sterling  was  made  upon  the 

MOR.  I.  8 
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17th  of  September  thereafter,  and  which  partial  payment  is  marked  on  the  back  of 
said  bill ;  and  further,  although  the  said  James  Fair  omitted  to  subscribe  his  nami 
as  drawer,  and  that  it  remain- [1678]'0<1  ii^  that  situation  till  his  death,  in  the  year 
1796  ;  yet,  as  the  present  charger,  his  son,  has  expede  a  confirmation  as  executw  to 
him,  and  has  thereby  vested  in  himself  a  right  to  the  said  bill,  and  adhibited  his  nuBi 
as  drawer,  before  producing  the  same  in  judgment :  Therefore,  adheres  to  the  into* 
locutor  complained  of,  and  refuses  the  desire  of  the  representation  ;  but  supeneds 

extract  till  the  third  sederunt  day  in  May  next." 
The  cause  was  brought  before  the  Court  by  petition ;  in  which  it  was  pleadei 

That  the  bill  must  be  considered  as  blank  in  the  creditor's  name,  and  therefore  voii 
and  null ;  Erskine,  b.  3,  tit.  2,  §  28  ;  Macraith  v.  Murdoch,  No.  37,  p.  1436  ;  Walkiog* 
ham  V.  Campbell,  No.  23,  p.  1684 ;  Douglas  and  Wood  v.  Logan,  No.  41,  p.  1438; 
Cathcart  v.  Bepresentatives  of  Dick,  No.  42,  p.  1439 ;  Robertson  and  Ross  r.  Bisset» 
No.  18,  p.  1677  ;  act  1696,  cap.  25. 

It  was  further  pleaded,  That  the  writing  founded  on  being  defective  as  a  UB, 
could  not  be  sustained  on  any  other  footing,  as  a  voucher  of  debt.  It  was  not » 
bill,  because  not  a  mandate.  It  was  no  promissory  note,  because  it  contained  oi 
promise  to  pay.  It  was  not  a  deed,  because  it  had  not  the  statutory  solemnities: 
And  it  was  not  holograph  of  Cranston. — The  confirmation  conveyed  the  document, 
such  as  it  was  ;  but  it  could  not  make  it  better  ;  Erskine,  b.  3,  tit.  2,  §  28. 

The  Court  refused  the  petition  without  answers. 
A  second  petition  was  Ukewise  refused  without  answers. 
The  Court  were  nearly  unanimous.  It  was  observed  on  the  Bench,  That  from 

the  books  of  the  deceased,  and  the  partial  payment,  it  was  evident  who  was  meant 
to  be  drawer,  which  was  sufficient  in  an  action  for  payment  of  the  debt,  which  this 
was,  not  a  charge  upon  the  bill.  It  was  likewise  said,  that  a  blank  acceptance,  foiuul 
in  the  repositories  of  a  defunct,  may  be  filled  up  by  his  representative,  and  diligence 
may  proceed  in  hi£(  name. 

For  Pet.,  John  Clerk. — Agent,  Wm.  Riddell,  W.S. — Clerk,  Home. 

No.  22.    [1681]  Sir  John  Kennedy  of  Culzean  v.  Mr.  Hugh  Arbuthnot  of  London, 
Mariner.     July  13,  1722. 

The  act  was  extended  to  a  disposition  of  tailzie,  blank  only  in  the  substitution ;  bo  as 
to  annul  that  substitution,  though  afterwards  filled  up  according  to  the  direc- tions of  the  tailzier. 

The  deceased  Hugh  Kennedy  of  Baltersan,  whilst  on  deathbed,  made  a  dis- 
position of  his  estate  to  his  only  son  John,  and  the  heirs  of  his  body ;  which  failing 

to  blank.  And  the  disposition  appears  to  have  been  signed  with  a  blank,  as  to  the 
substitutes.  Subjoined  to  the  subscription  of  parties,  there  is  a  doquet,  empowering 
Fergusson  of  Auchinblain  to  fill  up  the  blank  in  the  disposition,  with  the  names  of 
John  Kennedy  younger  of  Culzean,  and  his  heirs,  &c. ;  and  the  said  blank  appeM* 
now  to  be  filled  up  accordingly.  The  words  of  the  doquet  are,  "  I  Hugh  Kennedy 
of  Baltersan,  do  hereby  declare,  that  I  give  power  and  warrant  to  William  Fergusson 
of  Auchinblain,  to  insert  the  names  of  John  Kennedy  younger  of  Culzean,  and  his  heirs ; 
and  failing  him,  to  Sir  Archibald  Kennedy  of  Culzean,  and  his  heirs,  in  the  above 
disposition.  I  have  subscribed  thir  presents  at  Baltersan,  17th  February  1701,  before 
these  witnesses,  Mr.  Alexander  Fairweather,  minister  at  Maybole,  and  the  said  Willi*^ 
Fergusson,  writer  hereof."  John  Kennedy,  only  son  to  the  said  Hugh  Kennedy, 
maker  of  the  disposition,  dying  without  issue,  Hugh  Arbuthnot  of  London  took  out 
brieves  to  serve  himself  heir  of  line  to  Hugh  Kennedy,  who  died  last  vest  and  seased ; 
the  service  being  before  the  macers,  the  Lords  named  assessors,  and  Sir  John  Kennedy 
having  insisted  that  the  lands  of  Baltersan  should  be  struck  out  of  the  claim,  both 
parties  agreed  to  dispute  their  rights.     And, 

It  was  objected  for  Hugh  Arbuthnot  against  the  disposition.  That  the  same  wtf 
void  as  to  the  substitution  in  Sir  John's  favour,  because  the  deed  is  after  the  set 
anent  blank  writs,  and  was  blank  as  to  the  substitution  at  signing ;  so  that  wb>t- 
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ever  may  be  said  of  the  other  parts  of  the  disposition,  what  clauses  were  blank  at  the 
signing  are  utterly  void. 

It  was  answered,  That  since  this  act  1696  does  declare,  '^  That  all  writs  other- 
wise subscribed  and  delivered  blank,  than  is  by  that  act  directed,  shall  be  null,'' 

it  can  never  concern  a  blank  substitution  in  a  deed  of  this  kind,  because  the  filling 
up  the  substitute,  contrary  to  the  act,  can  never  in  sense  annul  the  writ  as  tb  the 

institute  ;  but  since  the  certification  is,  '*  that  the  writ  shall  be  null,  not  that  the  filling 
up  of  the  blank  shall  be  null,"  the  law  must  certainly  and  only  concern  those  writs, 
where  the  subsistence  of  the  writ  depends  upon  the  filling  up  of  the  blank ;  for 

instance,  where  the  creditor's  name  in  a  bond  is  blank,  or  the  first  institute  in  a  dis- 
position :  But  since  the  writ  cannot  be  void,  where  the  institute  is  filled  up,  although 

the  substitution  be  blank ;  this  is  caiisits  omissus  in  the  law  :  The  filling  up  of  that 
substitution  is  left  upon  the  footing  of  the  former  law  ;  and  therefore  cannot  be 
quarrelled  upon  pretence  of  this  act.  2do,  This  act  can  have  no  relation  to  a  blank 
filled  up  by  an  order  in  writing  of  the  granter  himself,  where  the  name  of  the  person 
to  be  filled  up  is  expressly  mentioned  in  the  written  order,  and  that  order  signed 
before  witnesses  in  the  most  solemn  [1682]  manner  :  Here  there  could  be  no  fraud, 
nor  occasion  to  give  pleas,  to  prevent  which  the  act  was  introduced,  more  than  if 
the  blank  had  been  filled  up  before  signing  the  original  deed. 

"  The  Lords  found  the  disposition  was  not  filled  up  in  terms  of  the  act  1696, 
anent  blank  bonds,  &c.,  and  therefore  must  still  be  looked  on  as  blank  in  the 
substitution." 

It  was  pleaded  in  the  next  place  for  Sir  John  Kennedy,  Though  the  Lords  have 
found  the  disposition  no  better  than  blank  as  to  the  substitution,  after  which  he  has 
no  access  to  serve  heir  of  tailzie  to  Hugh  Kennedy,  the  maker  ;  the  doquet  is  still  a 

legal  declaration  of  the  said  Hugh  Kennedy's  intentions  that  he  should  be  substitute, 
and  must  have  at  least  the  force  of  a  fideicommiss,  so  as  to  oblige  the  heirs- at- law  to 
make  the  substitution  in  Sir  John's  favour,  by  granting  a  direct  conveyance. 

To  which  it  was  answered,  It  is  not  every  declaration  of  intention  that  constitutes 
a  dght  or  transmission,  else  there  would  be  soon  an  end  of  our  settled  forms  and 
Boknmities.  In  constituting  rights  and  conveyances,  the  regular,  legal,  dispositive, 
or  obligatory  words  must  be  used,  before  a  person  can  be  deemed  to  convey,  or  bind 

himself ;  and  therefore,  though  one's  intention  do  appear,  if  it  is  not  expressed  in 
proper  words,  to  convey  or  oblige,  it  has  no  legal  effects  ;  and  it  would  doubtless  be 
of  very  dangerous  consequence,  to  give  any  colour  to  the  alteration  of  the  style,  by 
which  heritage  is  ordinarily  conveyed.  For  this  reason  it  is,  that  heritage  cannot 
be  conveyed  in  a  testament,  though  made  in  liege  jxmstie  :  And  the  Lords  in  such  a  case 
would  not  even  find,  that  the  testament  imported  an  obligation  upon  the  heir-at-law 
to  denude :  Nor  would  a  substitution  be  sustained,  if  made  in  a  testament ;  because 
a  substitution  is  still  a  disposition  of  the  heritage  to  the  substitute.  Upon  the  same 
account,  a  missive  letter  of  a  defunct,  declaring  his  intention  to  dispone  his  estate 
to  a  third  party,  in  prejudice  of  his  heir,  would  neither  be  good  as  a  disposition,  nor 
import  an  obligation  upon  the  legal  heir  to  denude. 

RepUed,  As  to  the  great  danger  of  allowing  the  style  of  conveyances  to  be  altered, 
Sir  John  Kennedy  knows  no  danger  at  all  in  it :  Besides,  he  is  insisting  upon  nothing 
that  is  contrary  to  the  formal  style  of  conveyances  ;  for  when  the  heir-at-law  comes 
to  implement  the  will  of  the  defunct,  he  will  be  obliged  to  implement  it  by  a  very 
formal  conveyance  :  But  the  law  hath  not  tied  down  proprietors  to  a  precise  form, 
especially  in  naming  of  substitutes ;  any  thing  in  the  world  does  it,  that  expresses 
the  will  of  the  granter.  And  indeed  it  is  no  absurdity,  that  a  man  should  name  a 
substitute  by  a  missive  letter,  if  the  date  be  supported,  the  writer  expressed,  and 
«flch  formalities  adhibited,  as  will  hinder  it  to  be  a  null  deed.  It  is  true,  it  has  been 
introduced  by  custom,  that  no  deed  concerning  heritage  can  be  contained  in  a  testa- 

ment, for  which,  perhaps,  no  good  reason  can  be  assigned  ;  but  the  law  hath  not  pro- 
hibited heritage  to  be  disposed  of  by  any  other  deed  ;  so  that  there  is  no  arguing  in 

this  case  from  a  testament,  to  any  other  form  of  writing. 
[1683]  "  The  Lords  found,  That  the  doquet  imports  a  substitution  in  favours  of  the 

persons  therein  named."    (Referred  to  voce  Virtual,  Substitution.) 
The  doquet  being  sustained  as  a  good  nomination  of  the  substitute,  it  was  objected 

against  it  by  Mr.  Arbuthnot,  that  it  was  made  on  deathbed,  and  so  not  good  against him  the  heir. 
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It  was  answered  for  Sir  John,  That  this  deed,  though  done  on  deathbed,  is  ooi 
reducible,  because  it  was  not  to  the  prejudice  of  him  who  was  apparent  heir  at 
time,  he  being  the  institute,  and  the  heirs  of  his  body  first  in  the  substitution ;  aol 
that  it  was  unheard  of,  that  a  remoter  heir,  who  came  only  to  be  heir  at  the  end  d| 
many  years,  could  quarrel  a  deed  as  done  in  lecto  in  his  prejudice,  if  it  was  not  tolU 
prejudice  of  him  who  was  apparent  heir  at  the  time.  It  is  very  true,  that  if  a  deel 
be  done  in  prejudice  of  the  immediate  apparent  heir,  and  that  immediate  apparail 
heir  die,  without  ratifying  or  homologatmg  the  deed,  the  next  in  succession  cn 

quarrel  that  deed,  ex  capite  lectin  not  as  heir  to  the  granter,  but  as  heir  to  the  apparefll' 
heir  who  is  leased  ;  and  not  upon  that  ground,  that  the  deed  was  done  to  the  pm^ 
judice  of  him  the  remoter  heir,  but  because  it  was  ab  initio  in  prejudice  of  the  immediiJH 
heir.  This  seems  to  be  an  undoubted  point  of  law,  plainly  established  by  practice; 
for  since  the  immediate  apparent  heir,  by  consenting  to  the  deed,  or  homologatiiift 
can  validate  any  deed  on  deathbed,  so  as  to  exclude  every  after-heir,  yea  tiionJ[ 
the  immediate  apparent  heir  should  never  enter  heir ;  it  is  a  plain  proof,  that  Ih 
deed  must  be  in  prejudice  of  the  immediate  heir  at  the  time,  otherwise  not  reduciUe, 
because  he  can  only  consent  for  his  own  interest.  And  in  this  way  falls  to  be  ex- 

plained the  decision,  16th  July  1672,  Gray  cotdra  Gray ;  Stair,  v.  2,  p.  101,  wef 
Dbathbed. 

Beplied  for  Mr.  Arbuthnot,  He  must  take  the  liberty  to  contest  the  principK 

"  That  the  law  of  deathbed  favours  only  the  immediate  and  not  the  remoter  heiia," 
since  the  rule,  as  it  is  established  by  our  law  and  practice,  regards  heirs  without  difr 
tinction ;  and  the  reason  of  the  law  seems  to  concern  the  remote,  as  well  as  tk 
immediate  heir.  The  intention  of  this  constitution,  was,  doubtless,  to  prevent  tke 
importunities  of  designing  people,  who  might  take  advantage  of  the  weakness,  or 
want  of  judgment  of  persons  in  sickness,  to  persuade  them  to  defraud  their  heiis; 
and,  in  proportion  as  a  sick  person  might  be  easier  wrought  upon,  to  disappoint  a 
remote  relation  than  a  nearer,  it  would  have  been  reasonable  m  the  law  to  gnaid 
against  that  event  more  carefully  :  For  example,  a  dying  person  leaving  an  in&nt 

son,  and  perhaps  a  sister  or  sister's  children,  would  be  very  hardly  prevailed  upon to  disinherit  his  infant  child,  but  might  more  easily  be  persuaded  by  importnmtj, 
to  substitute  strangers  to  his  own  son,  to  the  clear  exclusion  of  his  heirs  in  blood. 
And  if  it  shall  be  supposed,  that  it  was  the  intention  of  the  law  to  prevent  such 
abuses,  reason  demands,  that  the  sanction  of  it  should  strike  at  that  sort  of  abuse, 
which  is  more  easily  committed,  with  the  same  force  at  least,  as  against  that  other 
sort  which  is  more  difficult  to  be  committed.  It  is  no  objection  to  this,  that  the 

immediate  apparent  heir's  consent,  does  exclude  every  after-heir  from  quarrelling; 
whence  it  was  inferred,  [1684]  that  deathbed  is  only  competent,  when  the  immediate 
heir  is  leased ;  for  his  consent  has  this  effect,  whether  he  or  any  subsequent  heir  snfier 
by  the  deathbed,  in  respect,  Imo,  That  thereby  all  suspicion  of  fraud  or  imposition 
is  taken  away  ;  and,  2do,  That  the  consent  is  fictione  brevis  manuffy  of  the  same  impoit, 
as  if  the  dying  person  had  disponed  to  the  heir,  and  the  heir  in  liege  poustie  had  con* 
veyed  to  the  stranger,  which  would  exclude  all  possibility  of  challenge,  at  the  instance 
of  the  remoter  heir. 

"  The  Lords  found  the  action  of  deathbed  competent  to  Mr.  Arbuthnot,  thoxi^ 
a  remoter  heir,  notwithstanding  that  the  nearest  heir  was  the  substitute."  (Referred 
to  voce  Deathbed.)  FoL  Die,  v.  1,  p.  104.    Rem,  Dec,  v.  1,  No.  33,  p.  65. 

No.  23.    Executors  of  Mr.  Robert  Walkingshaw  v,  Campbell.    January  8, 1730. 

A  bill  drawn  payable  "  to  the  bearer,"  was  considered  to  be  null  as  a  blank  writ. 

John  Campbell  of  Mamore  drew  a  bill  upon  Ronald  Campbell,  writer  to  the  signet, 
payable  to  the  bearer,  which  was  accepted. 

The  holder  of  the  bill  was  Captain  Patrick  Ronalds,  whose  creditors,  the  Executors 
of  Walkingshaw,  arrested  the  sum  in  the  hands  of  the  acceptor.  In  a  furthcoming^ 
it  was  objected.  That  the  document  was  null  upon  the  act  1696,  relative  to  blank 
writs. 
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After  a  variety  of  procedure,  the  Court  pronounced  this  interlocutor  :  "  Having 
considered  the  petition  with  answers,  with  the  memorial,  together  with  the  act  of 

Parliament  anent  blank  bonds  and  writs,  Find  the  bill  in  question  not  obligatory." 
A  second  petition  is  introduced  in  this  manner :    ''  This  question  has  depended 

before  your  Lordships  since  1726.    It  has  received  six  different  interlocutors  ;   and, 
by  no  less  than  four  of  these  interlocutors,  the  bill  was  found  good  ;  by  two  of  which, 
in  presence,  the  defence  on  the  act  of  Parliament  was  repelled.       This  second  petition 
was  refused  without  answers. — The  memorial  alluded  to  in  the  interlocutor  was  written 
by  Lord  Karnes.    It  was  argued.  That  bills  may  be  considered  as  blank  writs  in  two 
different  shapes  ;  1st,  When  the  name  of  the  drawer  is  blank  ;  and  2dly,  When  there 

are  both  a  drawer  and  acceptor  subscribing,  but  the  creditor's  name  to  whom  pay- able is  blank.    The  first  only,  it  was  contended,  was  under  the  eye  of  the  legislature  in 
tiie  act  1696.    The  main  design  of  the  statute  was  to  obviate  a  fraud,  at  that  time 
much  in  use,  committed  by  people  labentes  or  lapsi  bonisy  of  taking  blank  obligations 
torn  their  debtors,  which  they  had  the  opportunity  of  conveying  privately  away, 
in  defraud  of  their  lawful  creditors.     This  object  of  the  act  corresponded  ill  with  the 
nature  of  bills  of  exchange,  the  purpose  of  which  is,  that  they  shall  pass  freely  from 
hand  to  hand  like  bags  of  money.     It  must  have  been  this  consideration  which  occa- 

sioned the  exception  of  blank  indorsations  contained  in  the  act :   And  the  intention 
of  the  act  is  as  much  accomplished  as  it  can  be  with  regard  to  bills,  by  rendering  them 

null,  if  [1685]  blank  in  the  drawer's  name.     For  this  indeed  there  was  reason.     It 
became  an  additional  check  against  Forgery ;    and,  without  the  subscription  of  a 
drawer,  the  contract  supposed  in  a  bill  is  imperfect,  and  the  possessor  is  deprived  of 
his  recourse. 

As  to  bills  subscribed  both  by  drawer  and  acceptor,  but  blank  in  the  name  of 
the  creditor,  there  can  be  no  reason  for  comprehending  these  more  than  blank  indorsa- 
tioDs  under  the  act.  Both  are  in  precisely  the  same  situation  ;  and,  in  the  spirit  of 

the  act,  a  bill  blank  in  the  creditor's  name,  ought  to  be  exempted  as  well  as  one  blank 
in  the  indorsation.  The  law  is  correctory,  and  ought  rather  to  be  restricted  than 

extended  in  interpretation.  It  is  besides  worthy  of  notice,  that  a  bill  '^  payable  to 
the  bearer,"  is  in  fact  not  truly  a  blank  writ  in  any  respect.  The  drawer  is  in  fact 
the  creditor.  The  bearer  is  "  his  order." 

All  this  argument  was  disregarded. 

FoL  Die,  v.  1,  p.  104.     Session  Papers  in  Advocates'  Library, 

No.  12.  [1730]  Children  of  Wolmet  v.  Douglas  and  Cuningham. 
November  20,  1662. 

A  donation  by  a  husband  to  a  wife  being  revoked  by  posterior  donation  to  the  children  ; 
in  accoimting  for  the  interim  profits,  the  wife  was  considered  as  a  mala  fide  pos- 
Bessor,  because  she  knew  of  the  right  of  her  children.  The  relation  of  the  parties 
was  here  deemed  an  important  circumstance. 

In  a  pursuit  at  the  instance  of  the  Children  of  Wolmet,  for  the  profit  of  the  coal  of 
Wolmet,  intromitted  with  by  Jean  Douglas  Lady  Wolmet  in  her  viduity,  by  virtue 
of  a  tack  of  the  coal  granted  by  umquhil  Wolmet  to  his  children  for  their  portions  : 
It  was  alleged  for  the  defender,  1st,  absolvitor,  because  the  said  Jean  had  right  to  the 

said  profit  of  the  said  coal,  ever  since  her  husband's  death,  by  virtue  of  the  wadset  of 
the  lands  and  coals  of  Wolmet,  granted  by  umquhile  Patrick  Edmonstoun  of  Wolmet, 
to  James  Loch,  wherein  there  is  a  back-tack  of  the  land  and  coal  set  to  the  said  um- 

quhile Wolmet,  and  the  said  Jean  his  spouse,  for  the  annualrent  of  the  money.  It 
was  replied  for  the  pursuers,  that  the  foresaid  back-tack  was  taken  by  Wolmet  stante 
mtrimonio,  and  so  was  donatio  inter  virum  &  uxorem  null  in  itself,  nisi  morte  con- 
frmetur,  and  was  confirmed  by  Wolmet's  death,  but  revoked  by  Wolmet's  tack  granted 
to  his  children  after  the  said  back-tack.    It  was  answered  for  the  defender.  That  the 
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reply  ought  to  be  repelled,  because  the  back- tack  was  no  donation,  but  a  permuU' 
tion,  in  so  far  as  the  lady,  by  her  contract  of  marriage,  was  infef t  in  the  half  of  tJn 
lands  of  Wolmet ;  which  infeftment  she  renounced  in  favours  of  James  Loch,  at  te 
taking  of  the  wadset,  and  in  lieu  thereof,  she  got  this  back-tack,  which  therefore 
be  no  donation,  which  must  be  gratuitous  without  a  cause  onerous.  It  was  repW 
by  the  pursuers,  That  the  duply  is  not  relevant ;  for  albeit  it  be  not  a  pure  donation^i 
yet  qtwad  excessum  the  superplus  of  the  benefit  of  the  back-tack,  above  the  bendit 
of  the  contract  of  marriage,  is  gratitude,  and  a  donation ;  and  the  reason  of  th»: 
law  against  donations  betwixt  man  and  wife  being  ne  mutuo  amore  se  spolient,  it  holdt 
in  it,  and  it  would  be  easy  to  elude  the  intent  of  that  good  law,  if  donations  contrivrf 
under  the  way  of  permutation  without  any  real  equality  were  allowable.  It  wm 
answered  for  the  defender,  that  the  duply  stands  relevant,  and  the  superplus  of  a 
permutation  cannot  be  called  a  donation  more  than  the  benefit  of  an  advantageoia 
vendition  :  it  is  true,  that  if  the  donation  of  the  back-tack  had  been  ex  intervoBe^ 
after  the  lady's  renunciation,  it  would  (not)  have  been  unicus  conlractusy  but  two 
distinct  donations  ;   or  if  the  matter  exchanged  had  been  cdiquid  ejusdem  speciei, 

an  annualrent  of  500  merks,  with  an  annualrent  of  1000  lib.,  the  superplus 
would  have  been  a  donation  ;  or  if  the  lady  had  received  a  notable  excess  above  tie 
half,  yea,  above  the  third,  of  what  she  quitted,  it  might  have  been  revocable  by  her 
husband,  she  being  reponed  to  her  first  condition,  by  her  contract  of  marriage,  but 
here  there  is  no  such  exorbitant  excess,  she  having  quitted  a  certain  land  rent  for  tk 
profit  of  a  coal,  which  is  most  uncertain,  for  the  haill  land  rent  would  [1731]  ̂ ^^  W 
the  back-tack  ;  and  it  is  now  wadset ;  and  likewise  she  is  personally  liable  for  the 
back-tack  duty. 

The  Lords  repelled  the  defence  and  duply,  in  respect  of  the  reply  and  triply; 
and  found  the  excess  so  considerable  in  this  case,  that  it  was  as  a  donation,  and  was 

revoked  by  the  children's  tack ;  but  found,  that  before  the  defender  made  payment 
of  what  should  be  found  due  by  this  account,  she  should  be  reponed  and  put  in  statu 
quojmus,  by  her  contract  of  marriage. 

It  was  further  alleged  for  the  defender,  absolvitor,  because  that  albeit  her  right 

to  the  back-tack  were  revoked  by  the  children's  tack,  yet  she  is  bona  fide  possessor, 
et  fecit  fructus  consumptos  suos,  according  to  the  law  of  this  kingdom,  and  of  most  of 
other  nations  necessarily  introduced,  for  the  good  and  quiet  of  the  people ;  because, 
as  to  and  profits,  they  spend  as  they  have,  and  therefore  what  thej 
spend  bona  fide  by  a  colourable  title,  they  are  secured  in  that,  albeit  their  title  be 
taken  away  ;  yet  they  shall  not  be  called  in  question  for  what  they  have  enjoyed 
bona  fide  before  sentence  or  citation. — It  was  answered  for  the  pursuers.  That  the 
defence  was  not  relevant  in  that  case,  where  the  question  is  not  of  industrial  fruit, 
but  of  natural  fruit,  such  as  coal.     2do,  It  is  not  relevant,  unless  it  were  cum  tittdb, 

not  ipso  jure  null ;   but  here  the  defender's  title  being  a  donation  betwixt  man  and 
wife,  is  by  the  civil  law,  which  herein  we  follow,  null  in  se  nisi  morte  confirmetur.    3tio, 
There  must  be  bona  fides  which  is  not  here  ;  because  it  is  instructed  by  a  minute  of 

a  contract,  produced  within  five  months  before  the  children's  tack,  that  the  Lady 
consented  to  the  providing  of  the  children  by  the  profit  of  the  coal ;  and  she  cannot 
be  presumed  ignorant  of  so  domestic  an  affair  in  favour  of  her  own  children  done  by 
her  husband  ;  and  she  hath  given  up  an  article  in  her  account  of  the  expence  of  regis- 

tering the  children's  tack,  by  herself  ;  and  so  she  must  be  presumed  to  have  possessed 
as  pro-tutrix  for  her  children,  and  not  to  defraud  or  exclude  them. — It  was  answered 
for  the  defender,  That  the  defence  stands  yet  relevant,  and  the  law  makes  no  differ- 

ence betwixt  industrial  and  natural  fruits  ;   he  who  possesses  lands  bona  fide  is  no 
more  accountable  for  the  grass  that  grows  of  itself,  nor  for  the  corn  that  he  labours 
for.     4to,  And  coal  is  an  industrial  fruit,  having  as  much  pains  and  expence  as  corns 
and  other  industrial  fruit,  and  more  uncertainty :  As  to  the  title,  albeit  it  be  invalid, 
yet  sufificit  coloratus  vd  putativus  tituLus  ;   and  albeit  in  the  antient  Roman  law  such 
donations  were  null,  in  se  nisi  confirmentur  morte^  yet  by  the  subsequent  course  of 
law,  per  orationem  Antonii,  they  are  declared  valid  themselves,  unless  they  be  re- 

voked, and  therefore  are  not  null,  but   annullantur  medio  facto ;  and  there  are  many 
nullities  which  may  consist  with  a  colourable  title,  ad  hunc  effeclum  lucrari  fmcttts 
consumptos ;   as  if  the  nullity  be  not  ex  defectu  substantialium,  but  by  defect  of  some 
solemnity,  as  the  not  registration  of  a  sasine  will  not  make  it  so  null,  but  that  the 
possessor  bona  fide  thereby  may  employ  the  fruits  ;   but  if  it  want  tradition  of  the 



iOa.  1732.  BONA   FIDE   PAYMENT  231 

lymboU  it  will  be  null  in  se ;  but  here  such  donations  have  all  their  essentials,  but 
yhey  are  only  annullable  by  a  subsequent  fact ;  and  as  to  the  evidence,  that  the  Lady 
ras  in  [1732]  f^la  fide,  they  are  noways  sufficient ;  by  her  consent,  that  the  children 

ihoakl  be  provided  with  the  coal,  was  in  contemplation  of  her  eldest  son's  marriage, 
which  took  effect ;  and  the  rest  are  mere  presumptions  ;  and  d(xto,  she  had  known 
privata  noHtia  non  nocet,  unless  there  had  been  some  intimation,  citation,  or  judicial 
act,  to  put  her  in  mala  fide  ;  and  especially  private  knowledge  infers  not  nuda  fides, 
imkss  it  had  been  anterior  to  her  possession. — The  pursuer  answered  to  the  last  point, 
That  albeit  private  knowledge  in  some  cases  would  not  infer  mala  fides  among  strangers, 
jrct  a  mother,  knowing  the  right  of  her  own  children,  whereof  one  were  in  her  womb, 
it  putB  her  in  mala  fide^  seeing  she  was  thereby  obliged  to  have  sought  tutors,  and 
preserved  their  right. 

The  Lords  found  the  evidences  sufficient  to  prove  the  defender  to  have  been  in 
mala  fide,  and  therefore  repelled  this  defence  also,  and  ordained  the  defender  to 
oompt  for  the  intromissions ;  but  found  that  the  charge  ought  not  to  be  stated 
acoOTding  as  the  profit  of  the  coal  fell  out  to  be,  but  as  the  profit  thereof  might  be  com- 
HMmibiw  annUy  in  regard  she  quitted  her  certain  liferent  of  the  lands  for  an  uncertain 
coal ;  and  therefore  abated  a  fourth  part  of  what  the  free  profit  of  the  coal  was  found 
to  be  by  the  last  account.    See  Husband  and  Wife. 

Fd.  Die,  v.  1,  p.  109.    Stair,  v.  1,  p.  14L 

So.  U.    [1783]  Lady  Margaret  Macgill  v,  Patrick  Crawfurd.    July  4,  1716. 

Payment  by  a  tacksman  to  the  apparent  heir  who  let  him  the  land,  made  before  intima- 
tion of  a  decree  of  preference  in  favour  of  a  lif erentrix  inf eft,  held  to  be  bona  fide ; 

though  the  process  commenced  before  letting  the  subject. 

Lady  Margaret  Macgill  being  infeft  in  liferent  in  the  lands  of  Kerse,  and  a  com- 
petition thereafter  arising  betwixt  her  and  the  creditors,  she  was  at  length  preferred  ; 

bat,  during  the  dependence,  the  apparent  heirs-portioners  set  a  tack  of  the  lands 
to  Patrick  Crawfurd,  to  whom  he  made  payment  of  the  tack-duty,  before  intimation 
of  the  decreet  of  preference  ;  and,  in  a  process  at  Lady  Margaret's  instance  against 
him  for  the  same  tack-duty,  by  virtue  of  the  said  decreet,  he  alleged  bona  fide  payment, 
he  having  paid  to  the  setters  before  any  legal  intimation  of  the  decreet. 

Answered  for  the  pursuer  :  That,  before  setting  of  the  tack,  her  action  was  com- 
menced ;  and,  being  a  real  action,  the  decreet  is  to  be  drawn  back  to  the  action,  or 

rather  to  the  first  term  after  her  husband's  decease,  at  which  time  her  jointure  fell  due, 
by  virtue  of  her  infeftment,  w^hich  efiectually  stated  her  the  true  and  real  creditor, 
whereas  the  setters  were  not  yet  infeft :  And,  by  law,  the  tacksman  was  obliged 
to  know  the  condition  of  those  with  whom  he  contracted,  whose  right  had  been  rendered 

litigious  before  the  setting  of  the  tack  ;  so  that  the  depending  process  and  the  lady's infeftment,  whereon  it  was  founded,  sufficiently  interpelled  every  person  concerned, 
as  tenants,  intromitters,  &c. ;  and,  if  it  were  otherways,  every  intrant  tenant,  alter 
a  multiplepoinding  raised,  might  pay  the  rent  to  the  setter,  and  so  disappoint  the 
effect  of  the  law.    Nevertheless , 

The  Lords  found  the  payments  made  by  the  defender  to  the  setters  of  the  tack, 

which  were  made  prior  to  the  intimation  of  the  lady's  decreet  of  preference  to  him, 
relevant  to  extinguish  the  tack-duties  of  those  terras  that  fell  due  prior  to  the  said intimation. 

Act.  RiGG. — Alt.  Hutchison. — Clerk,  Robertson. 

Fd.  Die,  v.  1,  p.  1 12.    Bruce.  No.  10,  p.  14. 
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No.  12.     Poor  Gkoroe  Tersie  v,  Margaret  Burnet,  Relict  of  William  Strachi 
in  Edindiak,  and  William  Forbes  his  grandchild.     February  22,  1711. 

Pajrment  to  a  second  son  as  apparent  heir,  the  eldest  being  supposed  to  be  de 
was  held  to  be  bona  fide. 

In  the  action  at  the  instance  of  George  Tersie,  as  assignee  by  Adam  Gordon,  eld< 
son  and  apparent  heir  to  the  deceased  John  Gordon  of  Murrailhouse  v.  Margu 
Burnet  and  William  Forbes,  as  representing  William  Strachan,  for  the  mails 
duties  of  the  lands  of  Murrailhouse,  for  several  years  that  William  Strachan  poasess 
the  same  as  tenant :  The  Lords  sustained  the  defence  of  payment  by  the  defendi 
bona  fide  to  John  Gordon,  second  son  to  the  said  deceased  John  Gordon,  who  waelu 

and  reputed  his  apparent  heir,  in  respect  of  his  eldest  brother  Adam  Gordon's  li 
absence  ofE  the  kingdom,  and  his  being  held  to  be  dead. 

Fd.  Die,  V.  1,  p.  112.     Forbesy  p.  503. 

No.  15.  [1786]  Lyon  v.  Law.     February  23,  1610. 

Intimation  of  an  assignation  being  made  only  to  a  cautioner,  the  Lords  foun 
that  the  principal  was  in  bona  fide  to  make  payment  to  the  cedent,  so  as  to  libera 
him  and  all  other  cautioners,  no  intimation  being  made  to  him. 

Fol  Die.  V.  1,  p.  113.    Haddington,  MS.  No.  1971. 

No.  18.  [1788]  Mackie  v.  Dunbar.    December  9, 1628. 

A  relict  having  no  direct  action  against  her  husband's  debtors,  unless  confirmed, 
was  found  unwarrantable  to  pay  her  a  third  without  sentence  ;  and  the  debtoi 
were  obliged  to  pay  the  whole,  notwithstanding,  to  the  executor. 

In  an  action  Mackie  v.  Dunbar,  the  executors  of  a  defunct  pursuing  the  intromits 
with  the  goods  and  gear  of  another  defunct,  for  payment  to  them  of  a  debt  owin 
by  that  defunct  to  him,  to  whom  the  pursuers  were  executors,  and  they  alleginj 
That  they  had  paid  the  third  of  that  debt  to  the  relict  of  the  defunct,  to  whom  the 
were  executors  ;  for  the  which  they  craved  defalcation  :  This  allegeance  was  repelJet 

and  no  defalcation  was  admitted  for  the  relict's  third,  seeing  no  sentence  was  obtainc 
by  the  relict  against  them  therefor,  without  which  they  could  not  have  been  compclJe 
to  pay  the  same,  seeing  the  debtor  remains  only  obliged  to  the  executor,  and  th 
executor  to  the  relict,  in  those  things  which  she  hath  not  in  possession  in  her  ow 
hands,  and  the  relict  hath  her  direct  action  against  the  executors,  and  not  againfl 
the  debtors  to  her  husband.    See  Executor. 

Fd.  Die.  V.  1,  p.  113.    Durie,  p.  407. 

No.  19.  Homes  t\  John  Bonnar.     December  U,  1661. 

A  debtor  having  transacted  with  the  supposed  creditor,  and  obtained  his  dischargci 
his  bona  fides  was  found  relevant  only  for  what  was  truly  paid. 

Mary  and   Homes,  as  donatars  to  the  escheat,  and  liferent,  of  umquhile  Jobi 
Home,  pursued  John  Bonnar,  for  count,  reckoning,  and  payment  of  the  sum  of  16,0()( 
merks  due  to  the  rebel,  for  the  price  of  a  house.  The  defender  alleged  absolvitor^ 
because  he  had  bona  fide  made  count,  reckoning,  and  payment  to  Mr.  AlexandeU 
Home,  assignee  constituted  by  the  rebel,  before  any  citation  or  diligence  done  againsli 
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lim,  to  put  him  in  mold  fide  so  to  do,  and  produced  the  assignee's  discharge,  bearing, 
liat  the  defender  had  made  count  with  [1789]  ̂ ^^  assignee,  and  that  there  remains 
mly  the  sum  of  1100  merks,  which  he  acknowledges  to  have  received,  and  therefore 
lischarged  him  of  the  whole.  The  pursuers  alleged,  the  discharge,  not  bearing  pay- 
nent  of  the  whole  sum,  but  only  of  1100  merks,  nor  yet  bearing,  that  the  instructions 
irere  given  up  to  the  assignee,  cannot  ezoner  the  defender  ;  but  he  must  yet  reproduce 
bhe  account  and  instructions  thereof  ;  likeas  he  has  produced  a  great  part  thereof  in 
dus  process  ;  because  no  discharge  could  be  relevant  to  liberate  this  defender,  but 
•nly  payment  made  bona  fide. 

The  Lords  found  the  discharge  sufficient  to  Uberate  the  defender  ;  mainly,  because, 
Ubeit  the  discharge  mentions  not  the  instructions  to  be  given  up,  yet  the  defenders 
irere  not  obliged  to  preserve  the  same,  or  be  at  the  hazard  thereof.  The  pursuer 
fairther  offered  them  to  prove,  that  the  defender  had  yet  in  his  hand  the  account 
and  whole  instructions,  and  therefore  ought  to  reproduce  the  same,  that  the  Lords 

might  consider,  whether  the  rebel's  assignees  had  allowed  anjrthing  to  him,  which 
ought  not  to  be  allowed,  and  did  belong  to  the  donatar  ;  which  the  Lords  sustained. 

Fd.  Die,  v.  1,  p.  114.     Stair,  v.  1 ,  p.  70. 

Ho.  2.    Q806]  Earl  of  Southesk  and  Carnegy  v.  Broomhall.     February  12, 1663. 

A  bond  of  presentation  found  implemented,  though  the  debtor  was  not  produced  till 
a  day  after  the  time  appointed,  which  being  modica  mora,  was  not  regarded, 
unless  the  creditor  could  instruct  some  detriment  by  the  delay. 

Broomhall  having  taken  the  Lord  Sinclair  with  caption,  Southesk  and  his  son 
pyebond  to  produce  him  to  the  messengers,  or  to  pay  the  sum  on  the  third  of  February, 
betwixt  two  and  ten  ;  whereupon  Southesk  having  reproduced  him,  craved  by 
supplication  his  bond  up,  or  to  be  declared  satisfied  and  extinct. — The  defender 
answered,  first.  He  not  being  a  member,  or  dependent  on  the  College  of  Justice,  cannot 
be  called  thus  summarily ;  especially  to  declare  a  bond  void,  which  is  in  effect  a  reduc- 

tion. 2dly,  The  bond  was  not  performed,  in  so  far  as  the  Lord  Sinclair  was  not  re- 
produced till  the  4th  of  February. — The  pursuer  answered,  That  the  defender  living 

in  Edinburgh,  and  not  compearing,  the  bill,  per  modum  qucBrelcB,  might  be  sustained. 
To  the  second,  it  being  modica  mora  of  one  day,  without  damage  to  the  defender, 
and  there  being  trysting  amongst  the  parties  all  the  time  betwixt,  it  was  sufficient. 

The  Lords  sustained  the  petition,  and  found  it  extinct. 

Fol.  Die.  V.  1,  p.  114.     Stair,  v.  1,  p.  177. 

No.  3.  Kennaway  v.  Davie.    November  16,  1672. 

Found  in  conformity  with  the  above. 

James  Davie  having  enacted  himself  to  cause  William  Cassils  compt  and  pay 
to  David  Kennaway  some  excise  uplifted  by  him,  or  to  return  him  to  prison  by  such 
a  day,  or  otherwise  to  pay  the  debt ;  whereupon  Kennaway  pursues  for  payment : — 
The  defender  alleged  absolvitor,  because  he  had  fulfilled,  in  so  far  as  Cassils  had  offered 
himself  to  the  Bailie  upon  the  precise  day  agreed  upon,  being  Saturday,  and  upon 
Monday  thereafter  had  actually  entered  to  prison,  and  there  continued  several  months, 
which  being  modica  mora,  was  sufficient. — It  was  answered,  That  implement  could 
only  be  in  the  terms  of  the  bond  ;  and  if  need  be,  it  was  offered  to  be  proven  that 
Cafflils  was  set  out  by  the  Bailie,  with  Davie's  consent,  without  the  consent  of  Kenna- 

way, or  by  order  of  law. 
MOR.  I.  8* 
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[1807]  The  Lords  found,.  That  Cassik'  entry  being  the  next  lawful  day,  it  wal. 
modica  mora,  and  was  sufficient  implement,  unless  the  pursuer  could  instruct  a  deta^ 
ment  to  him  betwixt  the  days  ;  and  found  also  that  reply  relevant,  that  Davie 

sented  to  the  prisoner's  liberation,  to  make  him  liable. 

Fol.  Die,  V.  1,  p.  114.    Stair,  v.  2,  p.  119. 

No.  4.    PoLSTEAD,  Citizen  of  London  t?.  Mr.  Richard  Scot,  Minister.    July  7, 1681. 

It  would  be  a  good  defence  against  a  bond  of  presentation,  that  the  presenting  hat 
become  factum  imprestabile,  without  any  fault  of  the  debtor  or  his  cautioneKi 
But  the  being  imprisoned  for  another  debt  was  considered  to  be  the  fault  of  th« 
debtor. 

Samuel  Polstead,  having  apprehended  Maxwell  of  Kirk-house  by  caption  upoa  - 
a  bond  of  2600  merks,  did,  at  the  desire  of  Mr.  Richard  Scot,  minister,  dismiss  him 

upon  a  bond,  "  to  present  him  at  Dumfries  the  first  day  of  February  last,  or  otherwise 
to  pay  the  sum  "  ;  and  now  being  charged  to  pay  the  sum,  he  suspends  upon  this 
reason,  that  Kirk-house  was  taken  with  another  caption  at  Edinburgh,  whereby  it 
became  factum  imprestabUe  to  present  him  at  Dumfries  the  day  foresaid,  but  he  was 
willing  to  present  him  now  in  as  good  condition  as  he  was  before. — The  charger 
answered,  non  relevat,  for  albeit  death,  or  sickness,  or  any  accident  not  occurring 

by  the  prisoner's  fault,  might  have  been  relevant,  if  the  party  had  been  ofEered  so 
soon  as  that  accident  ceased  ;  yet  it  cannot  be  extended  to  any  impediment  by  the 

prisoner,  or  his  cautioner's  fault  or  fact,  such  as  to  be  under  the  hazard  of  other 
captions  ;  for  if  that  had  been  expressed,  as  it  is  pretended  to  be  impUed,  no  man  of 
sense  would  have  dismissed  a  prisoner  in  these  terms  that  he  should  be  reproduced 
such  a  day,  if  he  were  not  taken  by  other  captions  for  his  own  debt. 

The  Lords  repelled  the  reason  simply,  albeit  the  prisoner  had  been  offered  im- 
mediately after  he  was  free  of  the  other  caption. 

Fd,  Die,  v.  1,  p.  114.     Stair,  v.  2,  p.  888. 

No.  5.  Richard  Ockley  v.  Grierson  of  Lag.    March  3, 1682. 

A  reasonable  cause  for  not  presenting  the  debtor  at  the  precise  hour,  will  be  sustained. 

A  person  obliged  to  present  a  rebel  upon  a  precise  day,  betwixt  two  and  three,  not 
having  offered  him  till  between  seven  and  eight,  being  charged  for  the  debt,  sus- 

pended upon  this  reason,  that  their  journey  was  retarded  some  hours,  upon  the 
account  that  the  day  of  presentation  was  a  public  fast-day  by  authority,  and  that 
the  rebel  was  carried  to  the  pursuer's  house,  and  offered  to  him,  but  he  refused  to 
accept  of  him ;  and  the  defender  not  being  master  of  the  caption,  could  not  put  him 
in  prison. 

The  Lords  sustained  the  reason ;  the  suspender  giving  his  oath,  that  the  fast  was 
the  reason  he  was  not  presented  at  the  precise  hour,  and  burdened  the  suspender  to 
present  the  rebel  cum  omni  causa,  within  fifteen  days. 

FoL  Die.  V.  1,  p.  114.     Ilarcarse  (CAPTiojr),  No.  229,  p.  54. 
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Ro.  6.     [1806]  Alexander  Pitblado  v.  Isobel  Mayne.    November  22, 1695. 

tn  order  to  free  the  cautioneer,  he  must  present  the  debtor  in  terms  of  the  bond,  and 
take  instruments. 

On  a  petition  given  in  by  Alexander  Pitblado,  writer,  against  Isobel  Mayne  in 

Dunfermline,  it  fell  to  be  argued,  where  a  prisoner  in  the  messenger's  hands  grants 
a  bond  of  presentation,  with  a  cautioner,  to  sist  himself  such  a  day,  or  else  pay  the 
debt ;  if  it  be  sufficient  to  exoner  the  cautioner,  to  allege  that  none  for  the  creditor 
or  messenger  appeared  at  the  diet  prefixed,  to  accept  or  require  the  prisoner,  and  to 
take  instruments  on  his  absence  or  not  compearance ;  or  if  it  be  incumbent  on  the 
debtor  to  attend  at  the  time  limited  in  the  bond  of  presentation,  and  to  enter  his 
protest  on  his  readiness  to  deliver  himself  to  the  messenger  and  his  employers,  and 
take  instruments  in  their  absence,  and  so  protest  that  the  cautioner  must  be  free 
of  his  bond. — The  Lords  found,  though  the  messenger  did  not  attend,  yet  that  did 
not  excuse  the  other  party's  absence  ;  but  the  cautioner,  for  his  liberation,  ought  to 
present  him  at  the  place  and  time  appointed,  and  take  instruments  if  there  be  none 
to  receive  him ;  even  as  it  would  be  no  excuse  to  say  in  an  order  of  redemption,  I 
needed  not  come  and  ofEer  the  money,  because  I  can  prove  you,  nor  none  for  you, 
were  present  to  have  received  it,  though  I  had  come  ;  for  it  was  your  duty  to  have 
attended,  and  you  could  not  divine  whether  the  other  party  would  come  or  not. 

Fd,  Die,  V.  1,  p.  114.     Fountainhall.,  v.  1,  p.  680. 

No.  7.  Callandee  v.  Bruce.    February  12,  1704. 

The  debtor  being  said  to  be  sick  on  the  day  fixed  for  presenting ;  the  cautioner  was 
found  liable,  not  having  offered  to  produce  him  when  recovered. 

Bruce  of  Newton  being  debtor  to  Callender  of  Craigforth,  in  the  sum  of  600  merks, 
by  bond  ;  and,  being  apprehended  by  caption,  he,  to  relieve  himself  out  of  the  mes- 

senger's hand,  grants  a  bond  of  presentation,  wherein  Alexander  Bruce,  his  son,  is 
cautioner  with  him  ;  whereby  they  oblige  themselves  either  to  pay,  or  present  him 

at  Craigforth's  house,  without  a  suspension,  at  a  precise  day  therein-mentioned  ; 
at  which  day  Alexander  compears,  and  intimates  to  Callender,  by  a  notary,  that  his 
father  was  fallen  sick,  and  it  was  impossible  for  him  to  travel,  but  offered  to  produce 
him  within  some  few  weeks  after  when  he  should  grow  better  ;  which  Callender  refused, 

because  it  was  Alexander's  single  assertion,  and  no  testificate  produced.  Callender 
having  charged  Alexander,  on  the  bond  of  presentation,  both  for  the  penalty,  and 

the  original  debt  in  his  father's  bond,  he  suspended,  on  this  reason,  that  he  was  neither 
in  mora  nor  culpa,  for  not  presenting  his  father  on  the  precise  day,  because  he  was 
then  sick ;  and  it  were  against  humanity,  et  contra  bonos  mores,  to  oblige  them  to 
T«^t  is  naturally  or  morally  impossible  ;  et  nemo  tenetur  ad  impossible,  vel  prcestare 
cewiw  fortuitos. — Alleged,  Though  his  sickness  (providing  it  was  real  and  not  simulate) 
did  excuse  at  that  time ;  yet  this  did  not  extinguish  the  obligation  of  presenting  ; 
but  how  soon  he  reconvalesced,  and  was  able  to  come  abroad,  he  was  [1809]  bound 
to  have  presented  him. — Answered,  Though  these  obligations  be  strici  juris,  and  to 
be  performed  in  forma  specifica,  yet  that  must  not  be  understood  judicially,  but  with 
an  equitable  latitude  ;  and  the  offering  him  primo  quoque  tempore,  on  his  recovery, 
cannot  take  place  here,  because  I  did  that  already,  in  so  far  as  when  I  signified  to 
you  his  indisposition  and  inability  to  travel,  I  likewise  offered  to  present  him  how 
soon  he  grew  better ;  but  Callender  unjustly  refused  to  consent  to  a  prorogation  of 
the  day ;  and  that  offer  not  being  agreed  to,  the  bond  must  be  simply  null  as  fully 
implemented,  especially  seeing  he  may  have  his  person  still,  by  which  he  has  no 
prejudice,  the  debtor  being  in  no  worse  condition  now  than  he  was  at  the  time  he 
should  have  been  sisted  :  Ajnd,  if  sickness  be  a  relevant  ground  whereon,  by  the  Lords' 
act  of  sederunt,  a  prisoner  may  be  let  out  during  the  continuance  of  his  sickness,  then 
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midto  magis  ought  it  to  liberate  one  from  going  to  prison  ;  and  you  should  havei 
quired  me  to  present  him  of  new,  which  you  never  did ;  and  modica  fnora,  in  n 
cases,  makes  not  one  incur  the  penalty,  says  Paulus,  in  1.  91,  §  3,  Z>.  dc  verb,  cili^ 
and  Lanfrancus  Balbus,  deck,  345. — Replied,  Your  offering  to  renew  your  bondl 
a  new  day  can  never  exoner  you,  though  I  had  not  accepted  it ;  because  I  was  i 
obliged  to  beUeve  your  assertion,  especially  there  being  no  testificate  from  physicuosi^ 

his  sickness ;  and  if  this  excuse  were  allowed,  bonds  of  presentation  should  be  rendei ' 
ineffectual ;  for  the  party,  by  a  little  excess  of  drink,  might  render  himself  fevei " and  those  about  him  might  be  fully  persuaded  of  his  sickness,  and  so  the  cied 
be  eluded  ;  neither  was  the  offer  sufficient  to  liberate  from  presenting  him  when j 
grew  well,  nor  were  they  obliged  to  require  him  to  his  duty,  seeing  dies  in 
fro  homine  in  all  these  cases ;  and  such  bonds  must  not  be  turned  to  shams, 

of  the  Lords  were  of  opinion,  that  Craigforth's  refusal  to  accept  of  his  offer,  on^ 
prorogation  of  the  term,  did  Uberate  the  cautioner,  and  fully  implement  his  obligatioii| 
but  the  plurahty  found,  though  he  should  prove  his  father  was  really  sick  at  T 
time  prefixed  ;  and  that  he  offered  then  to  continue  bound  for  some  weeks,  that  < 
not  free  him,  seeing  he  did  not  offer  to  present  him  when  he  recovered  ;  and,  theiefoi 
found  him  liable  for  the  penalty  in  the  bond  of  presentation,  and  likewise  for  ( 
original  debt.  Fol.  Die,  v.  1,  p.  114.     FountainhaUy  v.  2,  p.  222. 

No,  8.  Hbndeeson  v.  Graham.    July  22, 1710. 

A  debtor  enlisted,  which  secured  him  from  personal  diligence  ;  yet  a  bond  of  presenta* 
tion  was  found  not  fulfilled,  there  being  an  impediment  by  the  act  of  the  debtor, 
which  did  not  exist  when  the  bond  was  granted. 

Andrew  Robertson,  merchant  in  Edinburgh,  being  debtor  to  WiUiam  Henderson 
there,  in  £8000  Scots  by  bill,  and  having  retired  out  of  the  kingdom,  he  is  stopt  at 
Durham,  and  incarcerate  in  that  gaol ;  and  being  arrested  by  sundry  other  of  his 
creditors,  Janet  Graham,  his  mother,  transacts  with  his  creditois,  and  gives  themt 
bond  of  presentation,  to  produce  his  person  at  Edinburgh  on  [1810]  such  a  daj, 
death,  sickness,  &c.,  being  excepted,  and  that  without  an  expede  suspension,  part 
bill,  or  sist  of  execution,  otherwise  she  obliges  herself  to  pay  the  debt.  On  this  bond 
he  was  liberated,  and  came  to  Scotland,  and  was  presented  by  his  mother  preciself 
at  the  day,  whereupon  she  took  instruments  and  went  away,  and  when  the  messenger 
having  the  caption  touched  him,  to  make  him  his  prisoner,  he  pulled  out  of  fii» 
pocket  a  testificate,  or  declaration,  under  the  hand  of  one  of  the  officers  of  my  Ix)id 

Carmichael's  dragoons,  that  he  was  listed  as  a  soldier  there,  and  thereon  craved  the 
benefit  of  the  late  British  act  of  Parliament,  called  an  act  for  the  better  and  mow 

speedy  recruiting  of  Her  Majesty's  forces,  which  discharges  all  personal  execution 
against  them.  Upon  this,  the  messenger  dismissed  him  ;  and  Henderson  having 
charged  Janet  Graham  on  her  bond  of  presentation,  she  suspended,  on  this  reason, 
that  she  had  fully  satisfied  and  performed  her  bond,  in  presenting  him  without  any 
suspension  or  sist  of  execution,  and  though  he  had  listed  himself  a  soldier,  yet  th»t 
was  a  census  incogitatus,  and  unprovided  for,  and  neither  past  bill  nor  sist  of  execution 
in  the  proper  received  sense  of  these  words  (which  is  only  legal  judicial  acts  of  a 
judge),  she  can  never  be  liable  for  that  extraordinary  accident,  not  comprehended 
in  her  bond.  Answered,  Esto  it  were  yielded  she  had  literally  implemented  her  bond, 
yet  it  is  plain  she  had  neither  fulfilled  the  spirit  nor  meaning  of  the  writ ;  for  thou^ 
she  presented  him  corporally,  yet  it  was  in  armour  inaccessible  to  law,  and  with  a 

pocket-pistol  to  stop  execution,  and  fright  away  the  messenger ;  whereas  all  such 
transactions  must  be  understood  to  be  entered  into  with  that  sincerity  and  bonne  f<M 
that  it  shall  be  effectual  security  to  the  creditor,  out  of  which  he  is  not  to  be  tricked 
nor  shammed  :  and  where  is  the  bona  fides  ?  I  consent  to  let  you  out  of  Durham 

prison  on  your  mother's  engaging  to  present  you  again,  free  from  any  legal  im^i* 
ment  that  may  stop  your  imprisonment,  and  you  come  with  a  coat  of  mail  as  a  soldier, 
this  is  fraudem  et  legi  et  contractui  facere  :  and  whereas  it  is  pretended  that  the  mother 
can  never  be  reached,  unless  she  was  accessory  to  the  plot,  and  knew  of  his  being 
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listed,  the  pretence  is  of  no  moment ;  for  she  stipulates  against  a  sist  of  execution, 
and  is  not  his  listing  an  effectual  stop  and  sist,  as  much  as  if  it  had  been  past  by  the 
Lords  ?  and  an  obligant  in  a  presentation  was  found  liable  by  the  Lords  in  a  nicer 
case  than  this,  7th  July  1681,  Polstead,  contra  Scot  and  Maxwell,  No.  4,  p.  1807, 
where  the  debtor  to  be  presented  being  imprisoned  medio  temporey  so  the  sisting  him 
became  imprestable,  yet  being  by  his  own  fact  and  fault,  the  Lords  found  the  bond 
incurred.     Now  here  Robertson  stopt  his  incarceration  by  his  voluntary  inrolment 
among  the  dragoons ;  et  fraus  stia  nee  ei  nee  alteri  Met  prodesse.     It  was  farther 
alleged.  That  the  British  act  prohibited  the  imprisoning  soldiers,  but  it  did  not  take 
them  out  when  in.     Now  Robertson,  in  the  construction  of  law,  was  a  prisoner  by  the 
presentation,  as  if  he  had  never  been  out ;  and  if  the  messenger,  either  by  cowardice, 
or  too  much  caution,  dismissed  him,  you  have  none  to  blame  but  yourself.     Bee 

Holland's  case.*    Answered,  in  the  [1811]  Laird  of  Meldrum's  case,  the  contrary  was 
found  by  the  Lords,  and  also  in  Sir  George  Hamilton's,  and  Mr.  William  Stirling,  who 
had  all  listed  themselves  to  elude  the  diugence  of  law,  therefore  the  messenger  acted 
prudently.     Some  of  the  Lords  thought  her  bond  not  forfeited,  unless  she  had  known 

of  her  son's  obtaining  that  enlisting,  which  could  be  only  proven  by  her  oath.     But 
the  plurality  found  her  accession  did  not  concern  this  case,  and  that  she  did  not  fulfil 
her  bond,  not  having  presented  him  free  of  all  impediments,  with  respect  to  the 

creditors'  power  over  their  debtor's  person,  to  dispose  of  him  as  fully  as  they  could 
have  done  at  the  time  they  dismissed  him  out  of  Durham  gaol,  and  took  this  bond 
in  place  of  it.  Fol.  Die.  v.  1,  p.  115.     FountainhaU,  v.  2,  p.  591. 

No.  5.  [1815]  Menzibs  v.  M*Kay.    January  22,  1635. 

A  miller  could  not  lawfully  seize  horses  and  meal  abstracted  from  his  miln,  contrary 
to  his  right  of  thirlage,  upon  pretence  of  an  old  law  giving  that  power  ;  though 
he  should  prove  such  seizure  to  have  been  customary  in  the  neighbourhood. 

One  M'Kay  pursuing  a  spuilzie  of  a  horse,  the  defender  alleged,  That  (conform 
to  the  law  of  Regiam  MajestcUem)  he  being  infeft  in  the  miln  of  ,  to 
which  miln  the  lands  occupied  by  the  pursuer  were  expressly  thirled  ;  against  which 
thirlage  the  pursuer  having  carried  his  corns  growing  upon  these  lands,  and  grinding 
the  same  at  another  miln,  the  defender  apprehended  the  horses  bringing  back  the  meal, 
made  and  grinded  at  the  said  other  miln,  which  by  the  said  law  of  the  Majesty,  he 
mi^t  lawfully  do  ;  likeas  it  is  the  custom  of  the  country,  not  only  in  this  miln,  but  in 
the  other  milns  about,  viz.  in  Athole,  where  the  miln  libelled,  and  the  lands  libelled, 
80  thirled  lye,  to  do  the  same. — The  Lords  sustained  this  exception,  to  liberate  the 
defender  from  spuilzie,  but  not  from  restitution  of  the  horses  again ;  and  the  reason 
the  exception  was  sustained,  was  because  the  defender  alleged  that  he  sent  back  the 

horses  again  that  same  night  to  the  pursuer's  house,  and  re-delivered  the  meal  to 
the  pursuer's  wife,  albeit  the  pursuer  received  not  the  horses. 

March  14,  1635. — One  Gilchrist  M'Kay  pursuing  Archibald  Menzies,  both  in- 
dweilers  in  Athole,  for  spuilzieing  of  a  horse,  with  a  sack  and  meal  therein,  being  on 

the  horse's  back ;  and  the  defender  alleging,  That  he  mi8:ht  lawfully  intromit  with 
the  said  horse  and  meal ;  because,  conform  to  the  law  of  the  Majesty,  the  pursuer 
being  tenant  in  the  lands  of  ,  which  are  thirled  to  the  miln  of  , 
pertaining  to  such  an  heritor,  on  whom  he  condescended,  and  of  which  miln  the 
defender  is  miller ;  the  said  pursuer  was  transporting  the  meal  of  the  corns  growing 
upon  the  said  lands  so  thirled,  having  ground  the  same  at  another  miln  than  the  said 
miln  whereto  the  corns  were  astricted ;  which  he  having  so  apprehended,  it  was  lawful 
to  him,  conform  to  the  law  of  the  Majesty  so  to  do,  and  keep  the  said  horse  and  meal, 
but  danger  of  spuilzie,  at  the  least  ay  and  while  the  pursuer  be  satisfied  for  the 
multures  of  the  said  corns,  so  abstracted. — The  Lords  found  this  exception  relevant 
to  purge  the  spuilzie,  the  defender  re-delivering  the  horse  again,  with  sack  and  meal, 

*  See  this  case,  and  those  mentioned  p.  1811,  voce  Pebsonal  Protection. 
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as  sufficient  as  the  same  was  the  time  of  the  said  spuilzie,  albeit  it  was  founded  upoi 
an  old  law  of  the  Majesty  unallowed,  and  not  being  in  consuetude  and  observanci 
seeing  it  was  offered  to  be  proven  by  the  defender,  that  it  was  the  [1816]  coiitii 
custom  of  Athole,  not  only  at  the  miln  Ubelled,  but  also  at  other  milns,  to  do 
like  in  case  of  abstraction  foresaid ;  and  because  thereafter  the  pursuer  ofieied 

prove,  that  the  heritor  of  these  lands,  whereof  he  was  tenant,  was  infeft  in " cum  mclendinia,  <&c, ;  and  that  the  excipient  qualified  not  the  thirlage  of  the 
lands  to  his  miln  libelled  clearly,  whereby  it  might  appear  that  the  thirlage  was  ecu 
stitute  and  uncontroverted,  but  alleged  only,  that  the  possessors  of  the  lands  foresail 
were  in  use  past  memory  of  man,  to  come  and  grind  their  corns  at  the  said  miln, 
astricted  thereto,  and  to  pay  greater  multures  than  out-sucken  multure ;  and  i 
not  more  special,  upon  a  determinate  and  clear  constitution  of  thirlage ;  therefa 
the  allegeance  was  repelled,  and  the  use  of  coming  to  the  miln  as  thirled,  and  payiq 
of  multure  not  as  out-sucken,  as  said  is,  was  not  sustained  to  make  a  thirlage,  butthi 
spuilzie  sustained,  reserving  always  the  modification  to  the  Lords. 

Fd,  Die.  V.  1,  p.  116.     Durie,  p.  743  &  761 

No.  7.      [1817]  Lairds  of  Berfoord  and  Binstoun  v.  Lord  Kingstoun. 
January  27,  1665. 

A  person  having  right  to  teinds,  and  using  inhibition  thereon,  cannot  turn  out  tk 
possessor  hrevi  manUy  if  he  has  any  pretence  of  right. 

Berfoord  and  Binstoun  pursue  the  Lord  Kingstoun  for  spuilzie  of  certain  conw; 
he  alleged  absolvitor,  because  he  legally  drew  the  same,  as  their  teind,  by  virtue  o! 
his  tack,  from  the  present  minister,  and  inhibition  thereon.  It  was  answered,  lat, 

That  was  not  sufficient  summarily  to  draw  the  defender's  teinds,  unless  there  had 
been  a  sentence  on  the  inhibition,  which  is  but  a  warning,  and  so  must  not  infer  re* 
moving,  brevi  manu  ad  vitandum  tumtUtum,  2dly,  If  he  had  legally  pursued  them 
for  a  spuilzie,  they  would  have  alleged,  and  now  allege,  that  they  have  tacks  standinj 
from  the  minister  for  the  time,  who,  though  deposed,  yet  lives  ;  and  all  incumbentr 
tacks  serve  during  their  natural  life,  and  no  tack  from  the  next  incumbent  prejudgea 
during  the  life  of  the  former,  conform  to  an  express  act  of  Parliament. — The  defendff 
duplied.  That  albeit  an  act  of  Parliament  required  removing  not  to  be  summarily  in 

lands,  it  did  not  so  in  teinds.  2dly,  The  pursuer's  tacks  are  null  without  consent  d 
the  patron.  The  pursuer  triplied,  That  they  are  standing  cled  with  seven  yean 
possession,  and  their  tacks  are  subscribed  by  the  patron.  Quadruplied,  he  was  not 
then  patron,  but  was  standing  fore-faulted  unrestored.  Quintuplied,  It  is  sufficient 
cdoratus  titvlus  cum  possessione,  till  the  reduction  ;  and  the  Lord  BothweU's  son, 
patron,  was  after  restored,  whereby  it  revived. 

The  Lords  repelled  the  defence,  in  respect  of  the  pursuer's  tacks,  and  found  tie 
defender  might  not  brevi  manu  intromit,  there  being  any  pretence  of  title  ;  but  they 
desired  the  pursuer  to  restrict  to  wrongous  intromission,  and  without  oath  in  /to«. 
See  Spuilzie.  Fd,  Die.  v.  1,  p.  115.    Stair,  v.  1,  p.  257. 

No.  13.         [1821]  The  Lord  Salton  v.  James  Club.    June  25,  1700. 

The  Lords  thought,  that  when  a  tenant  steals  off  his  corns,  as  soon  as  reapt,  to  another 
heritor's  grounds,  the  master  may  reap  the  rest,  and  stack  them,  but  may  not 
cast  them  in,  or  dispose  of  them,  without  decree  and  poinding. 

Salton  having  set  his  lands  of  Over  and  Nether  Bogheads  to  one  Fraser,  he  sub- 
sets one  of  these  rooms  to  James  Club  ;  and  Fraser  failing  in  payment  of  his  tack- 

duty,  and  Club  removing  to  Pitsligo's  lands,  Salton  pursues  Club  both  upon  the  right 
of  hypothecation  in  the  fruits  of  the  ground  for  his  year's  rent,  and  on  arrestment 
Alleged,  The  hypothec  can  go  no  farther  than  the  tack-duty  payable  by  Club,  the 
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sab-tenant,  to  Fraser,  the  principal  tenant.  Answered,  The  Master  may  distress 
any  part  or  room  of  his  ground  for  the  rent  as  far  as  the  corns  or  fruits  thereof  will 

pay  him  ;  and  he  is  not  concerned  what  is  Club's  tack-duty,  whether  it  be  adequate 
or  elusory,  unless  he  hath  homologate  his  tack,  or  acknowledged  him  as  his  tenant, 
by  accepting  rent  from  him  ;  but  he  may  poind  or  distress  any  part  of  his  ground 

for  his  year's  rent ;  and  it  would  not  be  a  good  defence  for  a  lodger  in  a  house  to  say, 
you  can  only  poind  the  trunks  and  cabinets  in  my  chamber  for  the  mail  it  pays,  but 
not  for  the  whole  house  rent ;  certainly  the  landlord  may  take  the  plenishing  of  any 
ose  room  for  the  whole,  omnia  invecta  et  illata  are  hypothecate.  The  Lords  found  it 

would  diminish  exceedingly  the  Master's  privilege  of  hypothec,  if  his  tenant,  sub- 
letting a  part,  he  had  only  access  to  compel  the  sub-tenant  to  pay  no  more  than  his 

tack-duty  amounted  to ;  but  found  the  hail  fruits  growing  on  the  ground  subset 
were  impignorate  to  him  for  the  rent,  as  well  as  the  fruits  and  goods  on  the  rest 
of  his  ground,  unless  he  had  accepted  him  as  subtacksman.  See  Anderson  contra 
Provand  and  the  Town  of  Edinburgh,  Stair,  v.  1,  p.  260,  voce  Tack. 

In  the  same  process,  the  Lords  thought,  where  a  tenant  steals  off  his  corns,  as 

soon  as  shorn,  to  another  heritor's  ground,  the  Master  may  shear  the  rest,  and  stack 
them  for  conservation  only,  but  may  neither  cast  them  in,  nor  dispose  on  them,  with- 
oat  a  decreet  and  formal  poinding,  and  appretiation  of  the  same. 

November  11,  1701. — In  advising  the  concluded  cause.  Lord  Salton  contra  Club, 
his  tenant,  mentioned  25th  June  1700,  the  Lords  found  the  offering  of  caution  for 

the  year's  rent  did  not  take  away  the  master's  hypothec  in  the  fruits,  so  as  to  warrant 
or  authorise  the  tenant  to  carry  away  the  corns  at  his  own  hand,  off  the  ground  ; 
for  though  it  may  be  rigid  seventy  in  a  master  to  refuse  caution,  yet  tutitis  est  in- 
cumbare  rei  quam  personcB  ;  nee  satisdatio  iUius  fraudtUentum  et  malevolum  proposUum 

November  18, 1704. — In  the  action  pursued  by  the  Lord  Salton  v.  Club  and  others, 
mentioned  25th  of  June  1700,  it  came  to  be  debated,  if  these  accomplices  who  assisted 

Club  to  carry  lus  goods  and  corns  off  the  ground,  to  the  prejudice  of  his  master's bvpothec,  could  be  liable  in  solidum,  or  only  pro  rata  for  the  damage,  where  violent 
away-taking  was  not  proven  ?  But  the  Lords  considered  the  intromission  as  un- 
vanantable ;  and  though  the  benefit  did  not  [1822]  redound  to  them,  yet  it  was  a 
delinanency  in  suo  genere  et  mali  exempli  ;  and,  if  allowed,  would  encourage  tenants 
to  help  their  neighbours  to  defraud  their  masters,  by  clandestine  conveying  their 
goods  and  corns  off  the  ground  ;  and  if  a  master  can  vindicate  his  corns  from  a  third 
party  bona  fide  bargaining  for  them,  tnidto  magis  may  he  pursue  those  who  assisted 
in  abstracting  them  ;  therefore  they  found  all  the  assistants  liable  in  solidum  in  this 
circunstantiate  case.  Stair,  book  1,  tit.  9,  thinks,  though  strict  law  makes  all  con- 
curreiB  in  a  delinquency  liable  in  solidum  for  reparation  of  the  damage  done,  yet  in 
equity  they  are  only  bound  pro  virili  parte,  and  for  making  up  the  insolvent  parties 
thm  share :  But  the  Lords  decided  ut  supra  against  them,  as  they  who  could  not 

be  ignorant  they  were  versantes  et  co-operantes  in  actu  illicito  ;  and  that  the  tenant's 
intromission  and  away-taking,  was  either  clandestine  or  violent,  and  in  either  of  the 
two  cases  unwarrantable  ;  and  if  they  passed  unnoticed,  such  combinations  would  be 
frequent  among  tenants,  to  assist  one  another  in  defrauding  their  masters.  Some 
thought  the  decision  rigorous.    See  Hypothec— Solidum  et  Pro  Rata. 

Fol.  Die.  V.  1,  p.  116.     Fountainhall,  v.  2,  p.  99,  123,  240. 

So.  i.    Q824]  Feuebs  of  Dunse  v.  Hay  of  Drummelzier.    November  22, 1732. 

The  nature  of  a  burgh  of  barony.     A  burgh  of  barony  not  a  good  title  for  acquiring 
a  servitude  of  pasturage  by  prescription. 

The  village  of  Dunse,  belonging  in  property  to  Hume  of  Alton,  was,  by  a  charter 
from  the  Crown,  erected  into  a  free  burgh  of  barony,  "  with  power  to  the  inhabitants 
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to  buy  and  sjll,  to  have  markets  and  public  fairs,  to  have  burgesses  who  should  chnai 
their  own  bailies  and  other  officers  :  With  power  to  the  said  burgesses  and  iiili&bitant% 
to  have  and  hold  the  said  town  of  Dunse,  with  its  pertinents,  for  ever  in  a  true  aai 

free  burgh  of  barony,  with  privileges,  &c."  [1825]  By  a  second  charter,  the  townot 
Dunse  is  again  "  erected  into  a  free  burgh  of  barony  in  favour  of  Sir  Patrick  Humeafi 
Aiton,  with  all  and  sundry  lands,  cottages,  tenements,  houses,  yards,  tofts,  crofts,  acni] 
belonging  to  the  same,  with  every  other  of  its  pertinents  ;  with  power  to  the  inhabitanjfr^ 
and  free  burgesses  of  the  same,  received  and  admitted  by  Sir  Patrick  Hume  of  Aitoit 
and  his  foresaids,  to  sell  and  buy,  Ac,  with  power  to  the  said  Sir  Patrick  to  nam 
bailies  and  other  officers,  and  of  having  a  public  market  and  yearly  fair,  and  of  gatho- 
ing  the  customs  and  duties  of  the  same,  he  always  applying  them  to  the  comiD<» 

good  of  the  burgh  ;  and  with  power  to  him  to  admit  baxters,  butchers,  &c.'' 
In  a  declarator  of  servitude  of  common  pasturage  upon  the  commonty  of  DunMi 

at  the  instance  of  the  burgesses  and  inhabitants  of  the  town,  as  an  incorporated 
body,  against  Alexander  Hay  of  Drummelzier,  now  proprietor  of  the  same  ;  a  proof 
was  admitted  before  answer ;  and  it  came  out,  that  they  had  been  in  posseMJoa 
of  the  servitude  past  memory  of  man,  by  keeping  a  common  town-herd,  and  pasturing 
their  horse,  nolt,  and  sheep,  promiscuously  over  the  commonty.  When  a  proof  csbm 
to  be  advised,-  the  question  occurred,  whether  a  burgh  of  barony,  qua  such,  can  acquin 
a  servitude  of  pasturage  by  prescription  ?  Several  objections  and  answers  were  made  \ 
to  clear  which,  two  things  were  premised.  Imo,  What  is  the  true  nature  of  a  bur^ 
of  barony.     2do,  What  legal  foundation  there  can  be  for  such  a  servitude. 

With  respect  to  the  first,  burgage  is  a  species  of  feudal  holding  well  known  ia 
our  law ;  the  burgh  is  the  subject  or  fee  held ;  the  incorporate  body  of  burgfewes 
and  inhabitants,  hold  it  of  a  superior  :  where  the  King  is  superior,  it  is  a  burgh  royal ; 
where  a  subject  is  superior,  it  is  a  burgh  of  barony.  The  incorporation  then,  or  politic 
body,  is  the  vassal  which  holds  :  the  burgh  is  the  subject  held  ;  and,  in  this  case, 
it  is  held  of  Drummelzier  who  is  superior,  who  again  holds  of  the  Crown.  And  here  lies 
the  difference  betwixt  a  barony  and  a  burgh  ;  a  barony  is  a  feudal  subject  held  directly 
and  immediately  by  the  baron  as  the  vassal :  a  burgh  is  a  complex  term,  compreheiid* 
ing  the  body  politic  of  the  inhabitants,  and  the  burgh  properly  so  called  :  the  body 
poUtic  is  the  vassal  who  holds ;  the  burgh  properly  so  called  is  the  subject  held, 
and  the  baron  is  no  other  than  over-lord,  or  superior,  of  the  politic  body. 

As  to  the  83Cond  point.  The  possession  was  nee  vi,  nee  clam,  nee  precario,  which,  by 
the  principles  of  the  Roman  law,  and  of  ours,  makes  prescription  in  cases  of  servitude, 
as  presuming  a  title  by  grant  or  otherways,  though  after  long  possession  the  evidence 
be  lost.  And  in  this  a  servitude  of  pasturage  goes  hand  in  hand  with  a  servitude  <rf 
dry  multure,  and  with  many  other  servitudes  :  long  possession  of  a  servitude  of  dry 
multure  presumes  a  title,  though  now  lost ;  as  no  man  will  pay  dry  multure  voluntarily. 
In  the  present  case,  the  immemorial  possession  of  such  a  large  pasturage  will  never 
be  interpreted  voluntatis  of  the  proprietor,  but  necessitatis.  In  this  view,  prescrip- 

tion of  a  common  pasturage,  stands  upon  the  footing  of  an  actual  grant  from  the 
proprietor  of  the  land  ;  and  [1826]  therefore,  whatever  arg^uments  can  be  moved 
against  the  prescriptibility  of  such  a  right  by  an  incorporation,  must  equally  con- 

clude, that  an  incorporation  cannot  acquire  such  a  servitude,  even  by  a  grant  from 
the  proprietor. 

A  title  upon  long  possession,  is  presumed  from  circumstances  less  pregnant  than 
those  mentioned.  It  is  established,  that  a  vassal  cannot  burden  his  fee  so  as  to  pre- 

judice the  superior  :  yet  servitudes  burdening  the  fee  by  prescription,  are  effectual. 

Why  ?  Because  of  the  superior's  consent,  inferred  from  suffering  possession  for  fortj* 
years  without  interruption.  Now,  if  a  superior's  consent  be  presumed  from  a  forty 
years'  possession  of  common  pasturage  upon  his  vassal's  property,  how  much  stronger 
must  the  presumption  be  when  the  possession  is  upon  his  own  property  ? 

It  was  added  for  the  pursuers,  that  they  have  charters  of  their  burgh  of  Dnnae, 
their  property,  cum  pertinentibu^  ;  which  is  a  sufficient  title  to  acquire  even  property 
by  prescription,  much  more  a  servitude  upon  property. 

Now,  as  to  the  particular  objections  in  their  order.  And  Imo,  It  was  objected, 

*'  That  the  town  of  Dunse  is  erected  into  a  burgh  of  barony  in  favour  of  the  baron; 
the  burgh  is  his  property,  and  any  servitude  acquired  to  the  burgh,  must  belong  to 
him,  and  not  to  the  inhabitant*,  to  whom  the  burgh  belongs  not." 

Answer  :  The  burgh  incorporated,  and  united  into  a  feudal  subject,  held  as  such 
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by  the  inliabitants,  must  be  distingtiislied  from  the  particular  houses,  yards,  &c., 
vhich  are  the  constituent  parts  of  the  burgh.  These  particular  houses,  yards,  &c., 
belong  to  Drammelzier ;  but  the  burgh,  qiM  incorporated  subject,  belongs  to,  and  is 
liekl  by  the  body-politic  ;  that  is,  it  belongs  to  them  as  far  as  the  use  and  possession 
({oes,  and  so  far  only  they  hold  it :  for  the  feudal  holding  is  not  confined  to  the  pro- 

perty of  land,  but  is  extended  to  burdens  upon  property,  witness  inf  ef  tments  in  security ; 
and  even  to  jura  incorporaliay  such  as  jurisdictions,  offices,  &c.  This  being  so,  nothing 
bars  the  inhabitants  of  Dunse,  to  acquire  such  a  servitude  to  their  own  town,  as  far 
as  their  interest  in  the  town  extends ;  just  as  a  tacksman  may  acquire  a  servitude 
to  his  possession,  of  which  he  has  the  benefit  while  his  tack  endures,  and  the  proprietor, 
when  tiie  tack  is  at  an  end. 

Objection  II.  A  corporation  such  as  that  of  Dunse,  erected  solely  for  merchandize, 
nanufactures,  Ac.,  cannot  acquire  property  or  servitude  by  prescription,  not  being 
the  end  for  which  they  were  erected  ;  and  an  example  was  given  of  the  new  bank. 

Answer  1.  A  burgh  is  nomen  universUatia  et  dignitatis  :  it  is  a  feudal  holding, 
implying  a  vassal  and  fee  ;  and  therefore  the  vassal  may  acquire  by  consent  or  pre- 
Bcnption,  as  well  as  any  other  proprietor.  Thus  it  was  found,  that  a  burgh  is  equi- 

valent to  a  barony,  so  as  even  to  acquire  salmon-fishing  by  prescription,  26th  January 
1665,  Heritors  of  Don  cofUra  Town  of  Aberdeen,  Stair,  v.  1,  p.  255,  voce  Salmon- 
FiSHDra ;  6th  December  1678,  Brown  coTitra  Town  of  Kirk-[1827]-cudbright,  Stair, 

V.  2,  p.  652,  voce  Prescription  ;  and  this  without  any  title  but  the  town's  charter, 
containing  a  clause  cum  pisciUionibtu  ;  upon  which  it  was  found,  that  such  a  clause 
granted  to  an  incorporation,  or  community  of  a  burgh,  with  immemorial  possession, 
18  Bufi&dent. 

Answer  2.  Though  Drummelzier,  and  not  the  incorporation,  were  the  vassal, 
according  to  the  supposition,  yet  such  an  incorporation  may  still  acquire  by  consent 
or  prescription.  By  consent  it  cannot  be  doubted ;  for  colleges,  universities,  hospitals, 
hok  property ;  banks,  qiui  such,  are  proprietors ;  and  even  this  incorporation  of 
Donse  hdds  property,  having  a  common  good,  as  above  set  forth  :  that  it  can  acquire 
by  prescription,  can  as  little  be  doubted,  because  prescription  rests  ultimately  upon 
consent.  Our  countrjonan,  Craig,  foresaw  no  difficulty  in  this  doctrine :  In  his 
Treatise  of  Feus,  1.  2,  dieg.  8,  §  33,  treating  of  common  pasturage,  he  has  these  words  : 

"  Haec  autem  pascua  vel  sunt  publica  vel  privata ;  pascua  autem  ea  sunt  publica, 
qnaa  sunt  alicujus  collegii  aut  universitatis ;  neque  tamen  promiscue  omnibus  .ea 

peimittenda,  sed  eis  qui  sunt  ejusdem  collegii  aut  universitatis."  'Tis  true,  that  this 
pasturage  can  only  be  a  personal,  not  a  real  servitude.     But  of  this  hereafter. 

Objection  III.  Pasturage  is  a  real  servitude,  which  presupposes  a  dominant  as 
well  as  a  servient  tenement.  But,  in  this  case,  the  body-politic  of  the  inhabitant* 
of  Dnnse  hold,  qua  such,  no  dominant  tenement  to  support  the  servitude. 

Answer  1.  The  dominant  tenement  is  the  burgh  of  Dunse,  erected  cum  omnibus 
et  singulis  terris,  cotagiis  et  tenementis,  domibus,  cedifidis,  hortis,  toftis,  croftis,  acris 
ejwdem,  et  singulis  aliis  suis  fertinen. 

Answer  2.  What  if  there  were  no  dominant  tenement  ?  If  a  college,  or  other 
incorporation,  can  acquire  such  a  right  by  consent,  they  may  also  acquire  it  by  pre- 
actiption,  as  above  observed.  Upon  this  supposition,  indeed,  it  will  only  be  a  personal, 
not  a  real  servitude  ;  but  though  a  right  is  not  a  real  servitude,  it  does  not  follow 
^t  it  can  be  nothing  at  all.  Personal  servitudes,  in  all  the  different  shapes  that  can  be 
contrived,  are  received,  and  well  known  in  our  practice  ;  and  the  instances  are  without 

number  of  their  being  acquired  by  prescription.  "  A  claim  was  sustained,  at  the 
instance  of  the  minister  of  Leith,  against  some  merchants  in  Edinburgh,  importers 
of  herring,  dry-fish,  &c.,  at  Leith  and  Newhaven,  to  pay  20  shillings  the  last  of  herrings, 
»nd  the  twentieth  part  of  killing  and  ling  ;  he  having  proved  forty  years  possession  of 
the  said  servitude  ;  10th  February  1666,  Minister  of  North  Leith  contra  Merchants 

ia  Edinburgh,"  Stair,  v.  1,  p.  354,  voce  Prescription.  "  One,  who  had  some  burgh 
Acres,  refusing  payment  of  the  second  minister's  stipend,  because  he  paid  his  whole 
teind  to  the  first  minister,  was  found  liable,  in  regard  that  the  heritors  of  the  burgh 

wres  had  been  in  use,  past  memory  of  man,  to  pay  the  second  minister's  stipend 
over  and  above  the  teind  paid  to  the  first  minister  ;  22d  July  1668,  Boswell  contra 
Town  of  Kirkcaldy,"  Stair,  v.  1,  p.  558,  voce  Prescription.  Again,  in  a  process 
against  feuers  holding  of  a  town,  concluding  against  them  to  bear  a  proportion  of  the 
private  stents  of  the  town,  "  the  Court  [1828]  sustained  immemorial  possession,  as 
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relevant  to  make  them  liable  in  time  coming,  though  their  charters  from  the  toi 
bore  a  feu-duty,  fro  omni  alio  onere  ;  14th  July  1674,  Town  of  Inverness  contra  F< 
of  Drakies,"  Stair,  v.  2,  p.  275,  voce  Prbscription.  This  case,  by  the  bye,  is  extrei 
similar  to  that  in  hand,  being  a  personal  servitude  acquired  to  a  community  by 

scription.  Upon  the  same  principle,  "40  years'  possession  was  found  to  give  right 
a  Sherifi  to  ride  a  fair,  and  to  exact  so  much  for  the  Sherifi-gloves,  and  for  the  priof 
of  the  best  staig  in  the  fair  ;  1 1th  July  1672,  Earl  of  Callender  contra  Town  of  Stirling,* 
Stair,  V.  2,  p.  99,  voce  Prescription  ;  18th  July  1665,  Douglas  contra  Town  of  Jei* 
burgh,  Newbyth,  MS.,  voce  Prescription.  The  Sheriff  of  Inverness  pursued  t 

dechirator,  that  he  had  right  to  three  days'  salmon-fishing  in  the  water  of  Ness  ondtf 
the  bridge,  every  summer,  as  a  casualty  of  his  Sheriffship,  which  was  sustained  upn 

40  years'  possession ;  for,  since  this  was  but  a  servitude  upon  fishing,  it  was  fooBd 
it  might  be  constituted  by  long  possession,  as  Sheriff-gloves  and  other  casnaltici 
of  offices  are  ;  13th  December  1677,  Earl  of  Murray  contra  Town  of  Inverness,  Stair, 
V.  2,  p.  579,  voce  Prescription.  These  and  many  more  that  may  be  given,  are  all 
of  them  examples  of  personal  servitudes  acquired  to  offices  and  communities,  bj 
prescription  alone.  At  the  same  time,  they  serve  as  an  additional  answer  to  tlw 
second  objection  :  Here  we  have  communities  acquiring  servitudes  by  prescription^ 
though  not  the  end  for  which  they  were  erected  ;  and  here  we  have  servitudes  acquired 
to  offices  by  prescription,  though  less  connected  with  these  offices,  than  conmum 
pasturage  is  with  the  community  of  a  town. 

Objection  IV.  Supposing  there  were  no  dominant  tenement,  yet  this  real  serri' 
tude  cannot  be  acquired  by  prescription,  not  being  of  that  nature  to  be  tUUe  fradw^ 
which  is  the  characteristic  of  a  real  servitude. 

Answer  1.  Properly  speaking,  no  servitude  is  useful  to  the  prcBdiunij  but  to 
the  proprietor  of  the  'prcBdium,  But  more  directly,  whatever  may  be  the  notion  of 
the  Roman  lawyers,  from  whom  this  objection  is  borrowed,  neither  reason  nor  latei 
writers  are  so  strict  in  the  definition  of  a  real  servitude.  It  is  enough,  if  it  can  be 
a  pertinent  or  accessory  of  jbhe  prcsdium  dominans,  so  as,  in  the  main,  to  make  it 
prostiosiiM.  Thirlage,  which  is  a  most  proper  servitude,  is  a  good  example,  which 
makes  the  miln  prcetiositts,  but  in  no  proper  sense  can  be  said  to  be  utile  prcedio. 

Answer  2.  Though  the  objection  should  be  sustained  to  take  this  claim  oft  the 
footing  of  a  proper  real  servitude,  it  will  still  be  a  good  personal  servitude  ;  and,  if 
so,  it  must  be  effectual  as  long  as  the  person  or  community  subsists  ;  and  also  must 
be  efEectual  against  purchasers  ;  because,  though  but  a  personal  servitude,  it  is  how- 

ever a  real  right. 
Objection  V.  If  such  a  servitude  be  sustained,  it  will  be  inexplicable.  The  extent 

of  real  servitudes  is  in  proportion  to  the  extent  of  the  dominant  tenements ;  but  here 
there  is  no  dominant  tenement  whereby  to  measure  the  extent  of  this  real  servitude. 

[1829]  Answer  1.  Esto  a  servitude,  upon  which  there  has  been  possession  past 
memory  of  man,  were  attended  with  this  difficulty,  it  will  not  follow  that  a  right 
so  well  established  must  be  cut  down  in  toto  :  What  else  upon  that  supposition  can 
follow,  but  that  the  pursuers  should  be  continued  in  their  possession  as  formerly. 
Craig,  in  the  fore-mentioned  place,  upon  this  very  question,  has  the  following  words: 
"  Si  nihil  in  pastura  constituenda  cautum  sit,  tunc  aut  proportionibus  fundoruin, 
quibus  pascua  coheerent,  exerceri  debent ;  aut  ex  usu  et  consuetudine  praescripta  in 
communibus  pascuis,  pascendi  modus  potest  prsescribi."  Here  he  gives  his  opinion, 
and  a  very  just  one,  both  where  there  is  a  dominant  tenement  to  measure  the  extent 
of  the  servitude,  and  where  there  is  no  dominant  tenement ;  having  his  eye  upon 
the  case  mentioned  by  him  immediately  above,  of  a  common  pasturage  belonging  to 
a  college  or  university,  or  such  an  one  as  this  in  dispute. 

Answer  2.  This  servitude  is  by  no  means  inexplicable,  at  least  quoad  the  defender 
and  the  neighbouring  heritors :  The  extent  of  the  servitude  is  fully  and  distinctly 
ascertained  by  the  proof.  And,  therefore,  were  there  a  division  of  the  commonty, 
by  act  of  Parliament,  the  pursuers  would  be  entitled  to  a  share  of  the  commonty, 
in  proportion  to  their  extent  proved.  It  is  a  different  question,  were  a  division  to 
be  instituted  among  the  inhabitants  themselves.  What  share  should  fall  to  each  of 
them  ?  But  in  this  the  defender  has  no  concern.  At  the  same  time,  it  is  believed 
such  a  question  can  never  occur,  there  being  no  law  extant  for  dividing  the  common 
property  or  servitudes  belonging  to  a  burgh  or  body-politic. 

''  Found,  That  the  erecting  Dunse  into  a  burgh  of  barony,  doth  not  afford  a  title 
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to  acquire  a  servitude  of  pasturage  by  prescription.  In  the  same  cause  it  was  found, 
tiiat  tne  inieftment  of  a  house,  with  or  without  a  yard,  is  a  sufficient  title  to  prescribe 
ft  aervitade  of  pasturage,  24th  November  1732."  See  Servitude.  See  Prescrip- 
WON.  Rem.  Dec.  v.  2,  No.  4,  p.  6. 

No,  3.  [1838]  Jack  v.  The  Town  of  Stirling.    January  27, 1681. 

The  old  council,  yearly,  at  Michaelmas,  must  chuse  a  new  council ;  but  the  major 
part  only  need  be  changed.  These  two  councils,  with  the  deacons  of  the  trades, 
elect  the  Provost  and  Bailies,  dean  of  guild,  treasurer,  and  all  officers  within 
burgh.  No  person  can  continue  to  hold  any  of  these  offices,  except  that  of 
councillor,  for  more  than  two  years. 

Bailie  Jack,  and  other  Bailies  and  burgesses  of  Stirling,  pursue  a  declarator 
against  Robert  Russell,  present  Provost,  and  other  Magistrates  of  the  town,  that 
they  had  done  wrong  in  perpetuating  themselves  in  the  magistracy,  and  have  not 
obflerred  the  order  of  election  prescribed  by  act  of  Parliament  1469,  cap.  29,  and 
Parhament  1487,  cap.  108,  and  Parliament  1503,  cap.  80,  nor  yet  the  custom  of  the 
burgh,  whereby  the  guildry  did  yearly  offer  seven  persons  to  be  of  the  new  Council ; 
which  the  Council  was  accustomed  to  accept ;  but  of  late  they  picked  out  only  one 
or  two,  by  which  this  provost  has  been  eight  years  continued  ;  and  the  whole  Council 
is  made  up  of  his  near  relations,  whereby  the  common  interest  of  the  burgh  is  mis- 

managed, and  their  common  good  set  in  tack,  or  collection,  without  roup,  to  the 

Provost's  son,  who  is  also  made  overseer  of  the  hospital,  having  a  considerable  rent 
of  8000  merks  yearly ;  whereas  by  act  of  Parliament  1593,  the  common  goods  of 
bnrghs  are  only  ordained  to  be  set  yearly  by  roup. — The  defenders  alleged,  Imo, 
That  the  statutes  founded  upon  were  in  desuetude,  and  that  the  several  burghs  in 
the  kingdom   had,  by  prescription,  their   different   customs  settled,  that  neither 
justice  nor  policy  would  allow  to  be  altered.     2do,  These  acts,  though  in  vigour,  do 
not  import  that  no  person  can  be  continued,  by  the  new  election,  in  the  Magistracy 
or  Council,  but  only  that  one  election  should  not  be  for  more  years,  but  a  free  election 
should  be  every  year.     3tio,  This  town  hath  a  special  set  produced,  bearing,  the 
Comicil  to  consist  of  fourteen  merchants  and  seven  tradesmen.     4to,  There  is  pro- 

duced an  act  of  the  Council  of  Stirling,  That  Magistrates  shall  continue  to  be  elected 
for  no  more  than  two  years  together  ;  and  that  all  councillors,  at  their  election,  swear 
never  to  alter  the  same  ;  which  excludes  the  clamour  of  perpetuating  the  same  persons 
in  office. — The  pursuers  answered.  That  desuetude,  or  prescription,  cannot  operate 
against  the  laws  established  for  the  common  good  of  the  kingdom,  but  only  against 
the  lights  of  private  persons ;  and,  therefore,  these  laws  are  so  oft  renewed  by  several 
kings,  for  the  common  good  of  all  the  burghs,  and  whole  kingdom,  founded  upon 
the  nature  of  the  incorporation  of  burghs,  being  a  society  of  merchants  and  trades- 

men; and  having  a  common  good,  and  government  of  the  society,  it  is  inconsistent 
therewith,  that  a  few  persons  should  inhance  the  whole  power,  and  perpetuate  thera- 
selvea;  but  that  they  ought  to  be  changed,  that  they  may  be  made  countable  to  their 
successors  in  the  office.     And,  as  to  the  set  of  this  town,  by  the  Convention  of  Burghs, 
oi  fourteen  merchants  and  seven  tradesmen,  that  only  determines  the  proportion  of 
merchants  and  trades,  but  says  nothing  as  to  the  manner  of  the  election  of  the  Council 
or  Magistrates.     And,  as  to  the  biennial  act,  it  was  only  done  pendente  processu,  and 
^  not  exclude  the  perpetuating  of  the  same  faction,  unless  the  order  be  observed, 
prescribed  by  the  acts  of  Parliament,  That  the  old  Council  should  choose  the  new,  and 
that  both  these,  and  the  deacons  of  crafts,  or  one  out  of  each  craft,  [1839]  should  name 
the  Magistrates  yearly  :  Which  necessarily  imports,  that  the  whole  Magistrates  and 
whole  Council  must  be  changed  yearly,  otherwise  the  old  Council  may  elect  them- 

selves to  be  the  new,  or  alter  only  a  member  or  two  ;  but  the  act  bears,  That  the  Council 
and  whole  officers  shall  be  changed  yearly. 

The  Lords  repelled  the  defence  of  desuetude  and  prescription,  and  found  the 
statutes  founded  on,  not  concerning  private  right,  but  the  public  good  of  the  kingdom, 
to  stand  in  vigour ;  and,  therefore,  ordained  the  old  Council,  yearly,  at  Michaelmas, 
to  choose  a  new  Council ;  but  found,  that  it  did  not  import  that  every  person  in  tlio 
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Council  should  be  changed,  but  that  the  major  part,  at  least,  should  be  chan^ 
viz.  seven  merchants  and  four  tradesmen  ;  and  that  these  two  Councils,  with  1 
deacons  of  the  trades  that  were  already  constitute  in  deaconries,  should  elect  i 
Provost  and  Bailies,  Dean  of  Guild,  Treasurer,  and  all  officers  within  burgh,  oc 
prehending  the  overseers  and  masters  of  the  hospital ;  but  that  no  person  sha 
continue  to  be  Provost,  Bailie,  Treasurer,  Dean  of  Guild,  or  other  officers  witi 
burgh,  except  councillors,  more  than  two  years ;  and  that  all  the  common  good  ( 
the  town  and  hospital  should  be  set  yearly  by  roup.    See  Community. 

Fd.  Die,  V.  1,  p.  117.    Stair,  v.  2,  p.  844. 

No.  8.    [1842]  James  Anderson  and  other  Burgesses  of  Wick  v.  Magistrate, 
February  17, 1749. 

None  but  those  who  are  resident  can  be  elected  bailies  ;  but  it  is  not  necessary  tliat 
the  provost,  or  any  of  the  councillors,  be  resident  burgesses. 

The  town  of  Wick  was  erected  into  a  royal  burgh  by  a  charter  from  the  Crown, 
anno  1589,  containing  regulations  for  electing  the  magistrates  and  council,  in  the 

following  words  :  "  Cum  speciali  et  plenaria  potestate  liberis  inhabitantibus  et  burgen- 
sibus  dicti  burgi,  et  suis  successoribus  in  futurum,  cum  expresso  avisamento  et  con- 

sensu dicti  nostri  consanguinei  Oeorgii  Comitis  de  Caithnes  et  ejus  haeredum  et  sticccj- 
sorum,  et  non  aliter,  seu  alio  modo,  pr^epositum  et  quatuor  bailivos,  dicti  burgi  incolai 
seu  inhabitatores,  una  cum  thesaurario,  gildse  -  decano,  consulibus,  burgensibta, 
serjeandis,  aliisque  officiariis  necessariis,  intra  dictum  burgum,  pro  gubematione 
ejusdem,  faciendi,  eligendi,  constituendi,  et  creandi,  eosque  toties  quoties  expediens 

videbitur,  pro  causis  rationalibus  deponendi." 
Certain  burgesses  of  the  town  finding  a  deviation  from  the  charter  in  the  later 

practice,  and  new  regulations  established  by  a  set  of  the  town  made  by  the  royal 
burghs,  anno  1716  ;  and  apprehending  that  this  set  tended  to  establish  a  foreign 
interest  within  the  town,  brought  a  process  of  declarator,  for  asserting  the  inde- 

pendency of  their  town,  and  for  restoring  their  form  of  government  to  its  original 
standard.  The  conclusions  of  the  declarator  are  :  Imo,  In  general.  That  the  charter 
of  erection  1589  containing  regulations  for  electing  the  magistrates  and  town  council 
ought  to  be  found  and  declared  the  rule,  and  that  the  set  made  by  the  royal  burghs, 
anno  1716,  ought  to  be  declared  of  no  force,  so  far  as  it  differs  from  the  charter.  2do, 
In  particular.  That  no  person  should  be  entitled  to  elect  or  be  elected  a  magistrate 
or  councillor  but  burgesses  and  inhabitants,  in  terms  of  the  charter. 

The  answer  to  the  first  conclusion  was,  That  the  old  form  of  popular  election, 
universal  in  Scotland,  was  justly  altered  by  the  act  29th,  Parliament  1469,  becanae 
of  the  difficulties  and  confusion  attending  such  elections ;  an  aristocratical  form  of 
election  being  introduced  in  place  of  the  democratical,  by  appointing  the  old 
council  to  chuse  the  new  :  That  the  charter  1589,  though  granted  long  after  the 
alteration,  was  probably  made  out  by  inadvertency  in  the  old  stile :  [1843]  Th** 
the  set  1716,  by  the  Convention  of  burghs,  proceeding  upon  the  known  inconvcni- 
encies  of  popular  elections,  was  an  alteration  for  the  benefit  of  the  town,  no  great 
deviation  from  the  charter,  and  agreeable  to  the  spirit  of  our  law,  as  it  now  stands ; 
and  therefore  that  this  set  must  be  the  rule,  as  the  Convention  of  burghs  is  authorised 
to  make  regulations  about  this  matter. 

To  the  second  conclusion,  it  was  answered  with  regard  to  the  electors,  That  though 
an  honorary  burgess,  merely  qua  such,  ought  not  to  be  admitted  to  a  vote ;  yet 
honorary  burgesses,  who  have  property  in  the  town,  are  entitled  to  be  electors,  both 
by  the  charter  and  by  constant  practice,  though  they  may  not  be  inhabitants  :  That 
these  persons  are  also  qualified  tx)  be  elected,  especially  Sinclair  of  Ulbster,  of  whom 
the  town  holds  most  of  its  property,  and  to  whom  they  pay  a  considerable  feu-dnty; 
and  that  country  gentlemen  who  have  property  in  the  town,  are  perhaps  more  inter- 

ested and  better  qualified  to  promote  its  welfare  than  many  of  the  inhabitants: 
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Th*t  whatever  reason  there  may  be  for  the  bailies  being  burgesses  and  inhabitants, 
vho  must  constantly  attend  the  dispensing  of  justice,  there  is  no  such  necessity  that 
the  provost  should  be  a  burgess  or  residenter  :  That  in  fact  a  practice  has  prevailed 
in  most  of  the  small  burghs  of  the  kingdom,  of  chusing  country  gentlemen  to  be 
provosts ;  and  that  this  practice  is  autiiorised  by  a  judgment  of  the  House  of  Lords 
in  the  case  of  Dumbarton,  19th  February  1735  :  And  lastly,  as  to  the  councillors, 
that  neither  the  words  of  the  charter,  the  practice  of  other  burghs,  nor  reason,  require 
that  they  be  inhabitants. 

The  pursuers  repUed  to  the  first,  Where  a  royal  burg^  is  erected  without  prescrib- 
ing a  form  of  government,  or  where  the  form  of  government  is  doubtful,  by  uncertain 

practice,  it  is  the  province  of  the  Convention  of  burghs  to  adjust  differences,  and  to 
ascertain  the  form  of  government  by  a  writing  called  a  set.  But  the  Convention 
of  burghs  have  no  power  to  alter  a  set  prescribed  by  the  King,  more  than  to  deprive 
a  royal  burgh  of  any  of  its  rights  and  privileges.  Nor  is  there  any  pretext  of  an  estab- 

lished usage  or  practice,  past  memory  of  man,  contrary  to  the  charter  of  erection. 
We  find  the  popular  election  of  magistrates  was  the  form  so  late  as  the  1708  ;  which 
no  doubt  continued  till  it  was  altered  by  the  set  1716.  And  this  alteration  was 
not  only  made  without  any  proper  authority,  but  was  really  a  partial  and  unjust 
deed  by  the  Convention  of  burghs,  founded  upon  a  false  and  affected  narrative  of 
uncertainty  in  the  form  of  election,  brought  about  by  the  influence  of  the  Earl  of 
Breadalbane,  without  so  much  as  allowing  the  town  to  be  heard  for  its  interest ; 
aod  calculated  to  put  the  government  of  the  burgh  in  the  hands  of  the  Earl,  and  of 
Sinclair  of  Ulbater,  who  derives  right  from  him. 

As  to  the  second  conclusion,  it  is  extremely  clear,  from  the  charter,  that  none 
have  right  to  vote  but  liberi  inhabitarUes  et  burgenses ;  and  that  none  are  qualified  to 
be  of  the  magistracy  or  council,  but  the  same  liberi  inhabitanUs  et  burgenses.  The 
defenders  admit  this  so  far,  as  that  an  honorary  burgess  is  not  qualified  to  elect  or  be 
elected ;  and,  consistently  with  this  admission,  how  they  can  [1844]  plead  for  country 
gentlemen,  whatever  property  they  may  have  in  the  town,  if  neither  inhabitants  nor 
burgesses,  is  what  the  pursuers  cannot  comprehend.  Nay,  the  defenders  further  admit 
authority  of  the  charter  to  exclude  any  from  being  baiUes  but  burgesses  and  inhabi- 

tants ;  and  yet,  with  the  same  breath,  they  insist  that  a  stranger  may  be  provost, 
though  the  charter  makes  no  distinction  betwixt  the  quaUfications  of  provost  and 
bailies.  And  it  is  of  no  consequence  what  may  be  the  custom  of  other  burghs,  when 
this  burgh  has  its  privileges  upon  the  express  condition  of  chusing  no  man  for  provost 
but  a  burgess  or  inhabitant ;  and  the  same  regulation  is  laid  down  with  regard  to 
all  the  other  office-bearers,  and  also  with  regard  to  the  councillors. 

As  to  the  judgment  of  the  House  of  Lords  in  the  case  of  Dumbarton,  the  puisueis 
ssT  that  that  judgment  is  not  applicable  to  the  present  case.  It  was  a  reduction 
of  an  election  upon  this  ground,  that  a  country  gentleman  was  chosen  provost,  who 
was  disqualified  by  the  statute  law  of  the  kingdom.  The  election  being  reduced  by 
this  Court,  the  judgment  was  reversed  by  the  House  of  Lords  upon  the  following 
ground,  that  a  contrary  usage  had  prevailed  so  far  against  the  statutes,  as  put  the 
town  in  bona  fide  to  elect  a  stranger  for  a  provost ;  and  therefore  that  this  particular 
election  ou^t  to  be  sustained,  leaving  the  statutes  to  have  their  full  force  in  time 
coming ;  which  was  really  doing  no  more  than  what  the  Court  of  Session  has  done 
in  this  very  case,  by  sustaining  the  elections  of  this  town  for  the  years  1745  and  1746, 
being  m  ̂ pofsessorio  ;  reserving  to  the  pursuers  to  ascertain  the  form  of  election  in 
time  coming  by  a  declarator,  as  accords ;  nor  more  than  what  they  have  done  in 
many  similar  cases,  by  sustaining  informal  sasines  and  executions,  upon  the  force  of 
consuetude ;  but  declaring  all  such  informal  deeds  to  be  null  in  time  coming,  and 
making  acts  of  sederunt  to  that  purpose. 

It  was  further  observed,  that  the  charter  of  erection,  confining  the  privilege  of 
bearing  oflRce  within  this  burgh  to  burgesses  and  inhabitants,  particularly  with  regard 
to  the  provost  and  bailies,  was  no  singular  regulation,  but  copied  from  the  public 
law  of  the  kingdom.  It  was  an  old  sore,  distressful  to  the  royal  burghs,  especially 
to  the  meaner  sort,  that  they  were  constantly  laid  open  to  their  powerful  neighbours, 
noblemen  and  gentlemen ;  who,  grasping  at  power  and  profit,  wanted  to  get  the 
government  into  their  own  hands.  An  ample  remedy  was  provided  for  this  sore 
bv  the  act  26th,  Parliament  1535 ;  an  effectual  remedy  at  this  day,  when  judges 
take  care  to  put  it  in  execution.     The  act  proceeds  upon  this  narrative,  "  That  the 
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royal  burghs  are  impoverished  and  almost  ruined  by  the  disuse  of  merchandiie», 
occasioned  by  electing  strangers  for  magistrates,  who  consume  the  common-good 
the  burgh,  and  aim  at  nothing  but  their  own  profit :  Therefore  enacted,  that  uo  m 
in  time  coming  be  chosen  provost,  bailie,  or  alderman,  but  an  honest  substantid! 

burgess,  who  is  a  merchant  or  indweller  within  the  burgh."  And  this  statute  ' renewed  and  enforced  by  the  act  8th,  Parliament  1609. 
The  only  answer  that  can  be  given  to  the  charter  of  erection,  and  to  the  statotee 

supporting  it  is,  that  a  contrary  custom  has  prevailed  through  most  of  tkft 
[1846]  ToyeA  burghs  in  Scotland,  and  in  the  town  of  Wick  in  particular,  of  electii^ 
strangers  to  be  provosts.  But  supposing  this  to  be  the  fyot,  which  is  not  admitted.; 
the  pursuers  can  find  no  foundation  for  giving  a  practice,  however  long  continiiedi 
the  effect  of  altering  or  annulling  that  very  charter  upon  which  the  being  of  the  inoor* 
poration  is  founded  :  If  it  be  in  force  as  to  any  one  particular,  it  must  be  totally  in  foree. 
And  as  the  inhabitants  of  the  town  of  Wick  have  no  power,  even  by  consent  of  tlM 
whole  incorporation,  to  alter  one  article  of  their  charter  of  erection ;  no  practice  of 
theirs  can  have  that  efEect,  which  at  best  is  but  an  implied  consent. 

And,  as  to  the  statutes  now  mentioned,  the  pursuers  say,  that  laws  touching  ths* public  police  go  not  into  desuetude  :  Some  of  our  best  authors  are  of  that  opinion; 
and  the  Court  of  Session  was  of  that  opinion,  in  the  decision  observed,  No.  3,  p.  1838^ 
27th  Jan.  1681,  Jack  contra  Town  of  Stirling.  But,  be  this  as  it  may,  one  thing  is 
certain,  ttiat  no  contrary  practice  has  been  specified,  to  infer,  that  the  statutes  ui^er  . 
consideration  are  in  desuetude.  And,  because  this  proposition  is  of  consequence  to 
the  nation  in  general,  as  well  as  to  the  pursuers  in  particular,  the  following  considers* 
tions  are  suggested  : — There  are  but  two  ways  by  which  a  statute  can  be  abrogated; 
one  is  by  a  posterior  statute,  the  other  by  a  contrary  custom,  inconsistent  with  the 
statute,  consented  to  by  the  whole  people  ;  for,  if  custom  have  the  same  force  witii 
a  statute  to  make  law,  custom  must  have  the  same  force  with  a  statute  to  unmake 
law,  or  to  unmake  a  statute.  When  we  say,  therefore,  that  a  statute  is  in  desuetude, 
the  meaning  is,  that  a  contrary  universal  custom  has  prevailed  over  the  statute; 
and  so  much  is  implied  in  the  very  term  desuetude. 

So  far  the  matter  is  clear  ;  the  difficulty  lies  only  in  the  application  of  the  doctrine 
to  particular  cases,  and  in  specifying  such  an  universal  contrary  custom  as  to  have 
the  force  of  a  new  law  ;  which  will  be  readily  sustained  in  some  cases,  and  with  diffi- 

culty in  others.  Statutes  which  have  lost  their  utility,  by  change  of  manners  ami 
circumstances,  will  very  readily  go  into  desuetude,  and  the  allegation  of  a  contraiy 
practice  will  be  readily  admitted  without  much  proof :  Nay,  it  will  be  presumed 
without  proof ;  for  example.  Who  is  it  that  doubts  of  the  following  statutes  \mn% 
antiquated  and  in  desuetude,  viz.  the  act  122d,  Parhament  1581,  prohibiting  horses 
to  be  kept  at  hard  meat  from  the  15th  May  till  the  15th  October ;  the  act  116tli, 
Parliament  1581,  obliging  landed  gentlemen  to  reside  at  their  country-seats  under  a 
penalty  ;  the  act  84th,  Parliament  1426,  obliging  all  men  going  beyond  seas,  to  take 
their  bills  of  exchange  from  bankers  within  the  country  ;  the  act  144th,  Parliament 
1436,  that  hone  be  found  in  taverns  after  nine  at  night,  &c.  These,  and  such  like 
statutes,  however  useful  when  made,  have  lost  all  their  utility  by  change  of  manneis 
and  circumstances,  and  would  be  considered  at  present  as  so  many  idle  restraints 
upon  the  liberty  of  the  subject ;  and  desuetude  will  be  presumed  from  the  nature 
of  the  thing,  without  necessity  of  any  direct  evidence. 

[1846]  But  statutes  that  are  beneficial  to  the  lieges  at  present,  as  much  as  when 
enacted,  require  a  very  special  allegation  of  an  universal  contrary  custom  to  prove 
them  to  be  in  desuetude.  Their  utility  will  always  be  a  presumption  in  their  favour ; 
and,  therefore,  instances,  however  numerous,  of  their  being  encroached  upon,  will 
be  just  so  many  instances  of  illegal  practice.  To  come  to  particulars  :  There  is  a 
statute  prohibiting  members  of  the  College  of  Justice  to  purchase  pleas,  which  cer- 

tainly deserves  to  be  in  eternal  observance.  Let  us  suppose,  that  by  the  relaxation 
of  discipline,  such  purchases  had  become  frequent  and  general ;  the  custom  no  doubt 
might  excuse  from  the  penalty,  as  introducing  a  sort  of  bona  fides  ;  but,  would  the 
Court  find  the  statute  in  desuetude,  upon  specifjang  endless  deviations  for  a  consider- 

able space  of  time  ?  The  Court  would  certainly  give  no  such  judgment ;  because 
particular  instances,  however  numerous,  can  never  comprehend  the  whole  people, 
or  the  bulk  of  them.  The  Court,  as  in  similar  cases,  would  sustain  such  purchases 
in  prfPterifum  ;  but  would  declare,  perhaps  by  an  act  of  sederunt,  that  they  will  put 
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the  law  in  execution  in  time  coming.  And  they  would  do  the  same  with  regard  to 
their  own  acts  of  sederunt,  prohibiting  agents  to  be  factors  upon  bankrupt  estates, 
and  appointing  rankings  to  go  before  sales,  if  these  salutary  acts  were  broke  in  upon 
by  any  general  practice  to  the  contrary.  There  is  a  statute  discharging  the  pulling 
Bent  growing  upon  sand-hills  at  the  sea-shore.  This  statute  can  never  go  into  desue- 

tude :  for  even  ten  thousand  instances  of  a  practice  contrary  to  the  statute,  would  be 
eonsideredas  so  many  transgressions  deserving  punishment,  and  not  to  be  countenanced 
so  far  as  to  abrogate  the  law. 

And  this  in  effect  comes  to  the  same  with  what  is  said  by  writers  upon  the  English 
law,  which  gives  as  strong  an  effect  to  custom  as  the  laws  of  this  or  any  other  country 

do.  The  doctrine  is  laid  down  in  the  following  words  :  "  But  every  custom  which 
appears  to  have  been  unreasonable  in  itself,  as  being  against  the  good  of  the  common- 

wealth, or  injurious  to  a  multitude,  though  beneficial  to  particular  persons,  is  void ; 
nor  can  any  continuance  of  such  a  custom  give  it  a  sanction,  or  make  that  good  which 
was  void  in  its  creation." 

But,  to  prevent  mistakes,  the  pursuers  must  observe,  that  though  salutary  statutes 
can  scarce  be  annulled  totally  by  disuse,  they  will  yield  to  private  rights  established 
by  prescription,  or  by  immemorial  possession.  The  statute  1465,  discharging  heritable 
offices  to  be  granted,  being  introduced  in  favour  of  the  Crown,  may  certainly  go  into 
desuetude,  by  numberless  instances  of  heritable  offices  granted  contrary  to  the  statute  ; 
for  the  crown,  as  well  as  a  private  person,  may  renounce  a  benefit  introduced  in  its 
own  favour,  and  so  many  repeated  instances  may  be  justly  considered  as  a  virtual 
renunciation.  But  let  us  suppose  that  the  statute  was  introduced  for  the  good  of 
the  pubUc  :  Upon  that  supposition,  the  numberless  grants  of  heritable  offices  must 
be  considered  as  so  many  transgressions  of  the  pubUc  law,  which  will  not  infer  that 
the  law  is  in  desuetude.  Yet,  as  to  the  partictdar  grants  made  by  the  crown,  there 
is  little  doubt  but  they  may  be  secured  by  prescription,  or  by  immemorial  possession. 

[1847]  To  apply  these  considerations  to  the  present  case,  the  two  statutes  confining 
the  privilege  of  bearing  the  office  of  provost,  bailie,  or  alderman  within  burgh,  to 
merchants  who  dwell  within  the  burgh,  are  at  present  as  necessary  to  the  well-being 
of  the  royal  burghs,  as  when  they  were  made.  And  the  grievance  complained  of  in 
the  preamble  to  the  first  of  these  statutes,  would  be  as  sorely  felt  by  the  burghs  at 
present  as  ever,  if  an  universal  practice  were  introduced  and  supported  contrary 
to  these  statutes.  All  the  instances  then  that  can  be  specified,  of  country  gentlemen 

elected  provosts  of  burghs,  were  they  more  numerous  than  they  are,  cannot  be  con- 
sidered m  any  other  light,  than  as  so  many  encroachments  upon  the  public  law,  which 

can  never  imply  any  thing  Uke  an  universal  consent,  even  of  the  royal  burghs,  to  pass 
from  the  benefit  of  the  statutes  ;  especially  as  many  instances  that  can  be  given, 
must  he  mixed  with  more  frequent  instances  of  burgesses  being  chosen  provosts,  &c. 

But  there  is  more  to  be  said  against  the  relevancy  of  such  instances.  Supposing 
a  stranger  is  chosen  provost  without  opposition,  and  consequently  with  the  presumed 
consent  of  the  whole  community ;  this  instance,  and  many  such,  do  really  prove 
no  more,  but  that  the  burgh,  upon  some  view  of  benefit  from  the  person  elected  provost, 
has  been  willing  to  dispense  with  its  privilege  upon  that  occasion.  And  the  dispensing 
with  a  privilege  upon  particular  occasions,  will  never  infer  a  passing  from  the  privilege 
altogether ;  for  it  is  inherent  in  the  very  nature  of  a  privilege,  that  it  may  be  exercised 
or  forbom  at  the  pleasure  of  the  party  privileged.  And,  as  the  instances  are  few, 
of  reducing  an  election  of  Magistrates,  because  a  stranger  is  chosen  provost,  this  is 
legal  evidence  that  the  bulk  of  the  instances  where  strangers  are  elected  provosts, 
must  have  been  by  consent  of  the  whole  community ;  which  proves  just  nothing 
at  all.  Such  instances  cannot  bar  that  burgh,  nor  any  other  burgh,  from  exerting 
their  privilege  afterward,  of  being  governed  by  their  own  inhabitants  as  magistrates. 

Thus  then  the  case  stands.  Instances  of  strangers  being  chosen  provosts  of 
hnrghs,  by  consent  of  the  whole  community,  however  numerous,  cannot,  in  the  nature 
of  tie  thing,  bar  a  bur^h,  or  any  single  burgess  within  burgh,  from  exerting  the  privi- 

lege in  any  future  election,  by  objecting  to  the  nomination  of  a  stranger  to  be  provost ; 
and,  if  the  objection  be  once  made,  and  brought  before  this  Court,  it  ought  to  be 
stutained.  But,  at  the  worst,  supposing  these  instances  to  be  considered  as  a  sort 
of  cnstom  established  contrary  to  the  law ;  yet  such  custom  ought  never  to  have 
any  weight,  except  as  to  bygones.  If  the  effect  be  given  to  it,  of  supporting  a  stranger 

^   provost  for  the  year  of  his  election  upon  a  bona  fides  acquired  by  custom  ;  this  is  the 
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utmost  effect  that  ought  to  be  given  it.  But  then,  as  such  custom  can  have  no  eSeel 
ad  ftttura,  it  can  never  stand  in  the  way  of  a  declarator  tending  to  regulate  the  electioq 
in  time  coming. 

And  what  strongly  supports  the  declarator  is,  that  there  can  be  no  jus  qwB9iivmi 
to  any  single  person  to  entitle  him  to  stand  up  in  opposition  to  it.  Ulbstei,  fai 
example,  though  he  and  his  father  have  been  frequently  chosen  provosts  of  [1848]  ̂  
burgh,  and  have  always  had  the  interest,  by  virtue  of  the  set  1716,  to  obtain  thenuehei 
or  their  minions  to  be  chosen  provost ;  yet  this  same  gentleman  has  acquired  no 
privilege,  whether  by  prescription  or  otherwise,  to  be  perpetual  provost  or  dictator 
of  this  burgh  :  Whatever  illegal  interest  he  may  have,  he  has  certainly  no  legal  intewal 
to  oppose  this  declarator,  more  than  any  other  gentleman  in  Scotland. 

*  Found,  that  in  the  election  of  a  provost  and  bailies,  resident  burgesses,  am 
heritors  being  also  burgesses,  though  not  resident,  have  a  right  as  electors,  and  nost 
others.  Found,  That  none  but  those  who  are  resident,  can  be  elected  bailies ;  bol 
that  it  is  not  necessary  the  provost,  or  any  of  the  councillors,  should  be  resideat 

burgesses." N.B,  The  judgment  concerning  the  councillors  proceeded  upon  this  ground, 
that  there  is  no  law  requiring  the  councillors  to  be  inhabitants.    See  Desuetude. 

Fol,  Die.  V.  3,  p.  99.    Rem.  Dec.  No.  103,  p.  192. 

No.  80.        [1981]  CoRPOBATioN  of  Wrights  of  Glasgow  v.  James  Crosse. 
March  8, 1765. 

A  freeman  may  be  employed  to  make  coffins,  for  behoof  of  an  undertaker  who  ia 
not  a  freeman. 

James  Crosse,  a  freeman  wright  of  Glasgow,  and  some  time  deacon  of  the  cor- 
poration, was  employed  by  Daniel  Miller,  an  unfreeman  wright,  to  make  two  coffiiu 

at  difEerent  times. 

Miller  had  the  direction  of  the  funerals  in  both  cases,  and  provided  all  the  articles 
wanted.  In  the  first  instance,  the  wood  of  the  coffin  was  got  from  Miller,  and  two 
of  his  servants  assisted  Crosse  in  making  it,  at  his  shop  in  the  city  of  Glasgow.  In 

the  second,  part  of  the  wood  was  brought  from  Miller's,  and  the  whole  work  performed 
by  Crosse  and  his  servant. 

[1962]  Upon  a  complaint,  the  magistrates  condemned  Croese  to  a  fine  of  100 
merks  as  guiltjr  of  a  breach  of  the  exclusive  privileges  of  the  corporation,  by  packing 
and  peeling  with  unfreemen. 

Crosse  having  suspended,  it  was  pleaded  for  the  chargers.  That,  as  Miller  was 
the  person  employed  to  furnish  the  coffins,  and  supplied  the  wood  for  that  purpose, 
so  the  intervention  of  Crosse  was  no  more  than  a  colour  to  enable  an  unfreeman  to 
work  with  impunity  within  the  liberties. 

Answered :  Miller  might  have  contracted  with  an  unfreeman  to  make  the  coffin, 
and  then  brought  it  into  the  city  ready  made  ;  so  that,  to  find  that  he  could  not  employ 
a  freeman  to  make  it,  would  be  to  the  manifest  hurt  of  the  corporation. 

Indeed,  the  furnishing  of  coffins  cannot  come  under  the  exclusive  privilege  of 
the  corporation  of  wrights.  A  wright  can  only  make  the  wooden  part ;  the  cuttine 
of  the  cloth  belongs  to  the  taylor  craft ;  and  the  preparing  of  the  nails,  screws,  and 
hammers,  belongs  to  the  craft  of  hammermen.  A  work  which  requires  the  inter- 

vention of  so  many  difEerent  crafts,  cannot  be  peculiar  to  any  one  corporation.  And, 
accordingly,  the  profession  of  undertakers  has  been  established,  whose  province  it 
is  to  take  the  whole  management  of  funerals,  to  employ  the  different  craftsmen,  and 
to  provide  every  necessary  article  ;  but  it  cannot  be  said  that  undertakers  are  bound 
to  enter  with  any  particular  craft. 

The  Lords  "  suspended  the  letters  simplioiter.^^ 

Nota.  It  was  objected,  in  the  beginning  of  the  proceedings,  that  the  corpora- 
tion had  not  produced  their  seals  of  cause ;  but  this  objection  was  passed  from,  it 

I 
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leing  admitted  that  the  corporation  had  been  long  established  and  acknowledged 
to  such ;  so  that,  even  without  a  seal  of  cause,  their  privilege  would  be  supported 
%j  preflcription. 

P6r  the  Chargers,  Lockhart,  Cosmo  Oobdon. — Alt.  Mons'gomery,  Sib  Dav.  Dal- 
RYMPLE,  W.  Stewart, — Clerk,  Frinqle. 

C.  Ferguson.  Fac.  Col.  No.  7,  p.  209. 

Ko.  17.     [26]  Meiklejohn  and  Others  v,  Masterton  and  Others.    May  28, 1805. 

A  majority  of  a  corporation  must  be  present  to  constitute  a  legal  meeting,  where  no 
quorum  is  fixed  by  the  constitution  of  the  corporation. 

The  burgh  of  Culross,  formerly  a  burgh  of  barony,  was  erected  into  a  royal  burgh 

by  James  VI.  in  the  year  1588.  The  convention  of  burghs  in  1658,  named  Commis- 
sioners for  settling  the  number  and  quality  of  the  Town  Council,  which  was  fixed 

at  nineteen,  the  three  magistrates  included  ;  and  the  moderator  of  the  Town  Council 
was  to  have  two  votes  at  the  yearly  election,  in  the  [27]  event  of  an  equality  of  votes. 
Nothing  was  fixed  regarding  a  quorum,  or  the  number  necessary  to  constitute  a  legal 
meeting. 

One  of  the  Councillors  having  died,  and  the  Town  Council  being  thus  reduced  to 
eighteen,  a  meeting  was  called  for  the  28th  September  1803,  which  was  attended  by 
nine  members  of  the  Council,  including  Bailie  Masterton,  who,  by  the  custom  of  the 
burgh,  as  being  the  Magistrate  entitled  to  preside  at  that  meeting,  had  the  right  of 
giving  a  casting  vote,  in  case  of  equality.  The  other  nine  councillors  declining  to 
attend,  Masterton  and  his  friends  (being  in  one  interest,  and  with  his  right  of  giving 
a  double  vote  if  called  for),  conceiving  themselves  to  form  the  majority  of  the  Town 
Council,  proceeded  to  business. 

Upon  the  29th  September,  the  day  of  the  Michaelmas  election,  the  two  parties 

made  separate  elections  of  councillors ;  in  trying  the  merits  of  which,  it  was  neces- 
sary tx)  determine,  whether  the  meeting  held  on  the  28th  September,  was  a  legal 

meeting ;  because  if  it  was  a  legal  meeting.  Bailie  Masterton  had  a  right,  as  preses 
of  said  meeting,  to  take  the  chair  on  the  29th,  and  to  give  a  double  vote,  in  case  of 
eqiuHty,  in  chusing  the  preses  of  that  meeting  ;  whereas,  if  the  meeting  of  the  28th 
was  not  legal,  that  right  belonged  to  another  of  the  bailies,  Bailie  Meiklejohn,  as 
having  presided  at  the  immediate  preceding  meeting ;  and  upon  this  depended  the 
whole  after  steps  of  election,  the  two  parties  being  equal  in  point  of  numbers.  In 
support  of  the  objection,  that  ten  councillors  ought  to  have  been  present  at  the  meet- 

ing of  the  28th,  as  being  the  majority  of  the  corporate  body,  Meiklejohn  and  others, 
in  a  hearing  in  presence. 

Pleaded  :  In  all  corporations,  consisting  of  a  definite  number,  the  rule  is,  wheie 
nothing  determinate  is  fixed  in  the  constitution  of  the  burgh,  that  the  majority  of 
the  whole  body  must  be  present  to  form  a  legal  meeting.  It  never  can  be  supposed, 
that  any  number,  however  reduced  the  members  of  the  corporation  may  be,  shall  be 
sufficient  for  the  purposes  for  which  the  charter  was  granted  ;  and  that  the  survivors, 
hy  refusing  to  fill  up  the  vacancies  as  they  happen,  might  monopolize  the  whole 
government  of  the  burgh  to  themselves.  In  all  cases,  to  do  a  corporate  act,  the 
major  part  of  the  members  must  be  present ;  29th  July  1747,  Mason  and  others  v. 
Magistrates  of  St.  Andrews,  No.  20,  p.  1271  ;  24th  December  1803,  Macnab  v.  Martin, 
ApPEiroix,  Part  I.,  wee  Appeal,  No.  2 ;  25th  June  1792,  the  King  v.  Bellringer,  Term. 
Rep.  iv.  p.  810  ;  6th  May  1795,  the  King  v.  Miller,  Term.  Rep.  vi.  p.  268. 

Answered  :  In  a  corporate  body,  where  the  charter  is  silent  regarding  a  quorum, 
it  is  expedient  and  necessary  that  all  acts  of  administration  should  be  effectual,  if 
done  by  any  number  lawfully  assembled,  provided  due  premonition  has  been  given 

to  the  rest ;  Bacon's  Abr.  voce  Corporation  ;  Kyd  on  Law  of  Corporations,  vol.  i.  p. 
422;  1741,  Attorney-General  v.  Davy,  Atken's  Reports,  p.  212.  But  even  if  the 
presence  of  a  majority  of  the  corporation  were  required  to  do  a  corporate  act,  this 
can  only  be  a  majority  of  the  existing  members.    It  seems  preposterous  to  maintain, 
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that  the  major  part  of  a  body,  [28]  which  does  not  exist,  shall  be  requisite  to 
a  legal  meeting  ;  it  can  only  be  a  majority  of  those  who  in  reality  compose  the 

poration,  and  have  it  in  their  power  to  act ;  otherwise  it  would  follow,  that  if  by  ' or  resignation,  the  number  was  reduced  below  its  original  majority,  the  burgh 
be  disfranchised.    In  the  -present  case,  this  singular  consequence  would  f oUow, 
if  the  nine  separating  members  had  appeared,  as  they  ought  to  have  done,  upon 

28th,  the  nine  who  did  attend,  one  of  whom  being  entitled  to  preside,  and  to  ' the  casting  vote,  would  have  had  a  majority  in  their  favour  ;  but  that  by  separatii 
from  the  others,  they  annul  what  was  done  at  a  meeting,  which,  had  the  wl 
attended,  would  have  just  decided  in  the  same  way.     Were  this  objection  sustaii 
in  no  case  whatever,  where  the  members  of  a  corporation  are  equally  divided,  woi 
the  party  not  entitled  to  the  casting  vote  ever  allow  themselves  to  be  outvoted, 

they  need  only  withdraw,  and  prevent  the  remaining  members  from  forming  a  ' meeting. 

The  Lords  "  found  (5th  March  1805),  That  there  was  not  a  majority  of  councill< 
present  to  constitute  a  legal  meeting  of  council "  ;  which  was  adhered  to  (28th  Ma] 
1805),  by  refusing  a  reclaiming  petition,  without  answers. 

For  the  Complainers,  H.  Erskine,  J.  Clerk. — Agent,  D.  Spottiswoode,  W.S.-^ 
Alt.  Solicitor-General  Blair,  Burnet,  Boyle. — Agent,  Ja.  Hornk,  W.S.-« 
Clerk,  Prinolb. 

F.  Fac,  Col.  No.  210,  p.  469. 

No.  8.      [2038]  Captain  Dundas  v.  Roderick  M*Leod,  Writer  to  the  Signet. December  13,  1743. 

A  Cautioner  before  the  Admiral-court  judicatum  solvi,  is  not  freed  by  the  death  ot 
the  defender  during  the  dependence.  The  defender's  representatives,  thou^ 
foreigners,  may  be  called  by  an  edictal  citation. 

The  Captain,  an  olBficer  in  the  Dutch  service,  having  enlisted  several  men,  entetei 
into  a  charter-party  with  Charles  Greig,  ship-master,  for  transporting  his  recruits  tt 
Holland.  When  the  ship  that  they  were  to  go  in,  came  into  the  road  of  Leith,  tte 
Captain  sent  his  men  from  Leith  to  the  ship  ;  but,  when  he  came  there,  he  found  cm 

Lieutenant  M'Leod,  an  officer  also  in  the  service  of  the  States,  had  taken  possessioK; 
of  the  ship  with  another  parcel  of  recruits,  and  would  not  allow  his  men  to  contt 
a-board  ;  whereupon  they  returned  to  Leith,  where  several  of  them  deserted  ;  and 
those  that  remained  put  him  to  a  considerable  charge  before  he  got  another  oppor* 
tunity  of  transporting  them.  Upon  which  the  Captain  brought  a  process  before  the 

Admiral,  against  Lieutenant  M'Leod,  for  recovering  his  damage :  And  to  prevent 
the  effect  of  a  warrant  which  had  been  issued  out  for  apprehending  the  defender,' 
until  he  should  find  caution  de  judicio  sisti  et  judicatum  aolviy  Roderick  M'Leod  ap* , 
peared,  and  became  caution  de  judicio  siatiy  dc.  After  this  the  process  went  on ;  a 
proof  was  allowed  to  both  parties,  which  was  advised,  and  the  defender  found  liable 
in  damages ;  but  before  decreet  he  died  :  whereupon  the  Captain  transferred  lu» 

process  against  the  defender's  representatives,  and  decreet  was  pronounced  against 
them :  and  the  cautioner,  Roderick  M'Leod,  suspended  on  the  following  groundsi . 
Imo,  Because  the  obligation  he  came  under  was  an  accessory  one,  pendent  entirely 
on  the  effect  of  the  obligation  that  should  come  out  against  the  principal,  and  so  fell 
under  the  rules  that  relate  to  cautionary  obUeations.  That  though  the  two  different 
cautions  sistendi  et  judicatum  solvi,  are  tacked  together,  yet  there  could  be  no  doubt 

that  the  sistendi  was  at  an  end  by  the  defender's  death  ;  and,  by  the  principles  of 
the  civil  law,  when  the  party  dies  the  instance  against  the  dead  man  is  at  an  end; 
and  until  the  process  and  instance  is  renewed  by  an  action  against  the  heirs,  no  proK 
cedure  can  be  had.  The  lis  as  to  him  is  mortua,  and  consequently  the  caution  found 
falls  to  the  ground  :  and  when  it  is  considered  that  cautionary  obligations  are,  in  ail 
cases,  stricti  juris,  it  was  equitable  and  just  to  circumscribe  it  so  that  it  shoidd  not 
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iffiect  the  cautioner,  if  the  defender  died  before  decreet  was  obtained  against  him ; 
pr  this  reason,  if  the  ac-[2039]-tion  for  the  same  thing  was  altered,  the  cautioner 
lias  free  ;  or,  if  the  pursuer  went  from  one  judge  to  another,  he  was  let  loose,  accord- 
D^  to  ike  opinion  of  several  lawyers.  Now,  when  the  principal  defender  dies,  there 
»  a  mtOaUo  personas  in  the  litigation.  It  may  be  said,  indeed,  that  an  heir  is  eadem 
^BTsona  cum  defuncto ;  but,  notwithstanding  this  fiction  of  law,  there  is  certainly  a 
Bfference  of  persons,  though,  as  to  some  effects,  they  may  be  considered  as  the  same  ; 
^.  the  very  calling  an  heir  shows  he  is  not  considered,  in  every  point  of  light,  as 
i&iem  ̂ persona  with  his  predecessor,  otherwise  the  citation  of  the  predecessor  would 
fte  sufficient.  In  a  word,  the  suspender  is  bound  for  Lieutenant  M'Leod  only,  and  not 
far  his  heirs ;  he  is  bound  only  for  what  shall  be  decreed  in  this  action  against  him,  not  in 
Id  action  against  his  heirs ;  and,  as  all  fidejussory  obligations  ought  to  be  strictly  inter- 
^ted,  there  does  not  appear  any  solid  ground  in  law  upon  which  he  can  be  made  liable. 

2do,  Supposing  the  cautioner  were  liable  judicatum  solvere  what  was  decreed  against 
Hie  heirs,  yet  that  still  supposes  the  Court  has  a  jurisdiction  to  decern  against  them  : 
But,  the  case  here  is,  that  the  heirs  of  Lieutenant  M'Leod,  called  in  the  transference, 
are  peisons  living  in  Holland,  and  who  never  were  in  Scotland  in  their  lives  ;  so  that 
Ae  decree  is  plainly  good  for  nothing,  as  being  pronounced  a  non  suo  judice :  So 
diat  here  is  the  suspender,  a  cautioner,  decerned,  where  there  is  no  principal ;  where 
H  he  should  pav,  in  obedience  thereto,  he  can  have  no  recourse.  See  Hodge,  20th 
January  1680,  No.  5,  p.  2034;  Stuart,  16th  November  1636,  No.  3,  p.  2033,  1.  2, 
f  .  judicatum  aolvi ;  and  1.  3  and  7,  eod.  tit.  Oroenungen  et  Bunion  de  legibus  abrogatis  ; 
Minsingerus  ad  tit,  instit,  de  salisdat. 

Answered  :  That  if  the  cautio  judicatum  sdvi  shall  be  found  to  be  of  no  greater 
security  than  that  of  sisting  the  person  of  the  defender,  when  called  in  judgment, 
vbich  Is  evacuated  upon  the  death  of  the  defender  ;  a  stranger  who  might  be  occa- 
donally  here,  and,  as  such,  with  his  effects  subjected  to  the  arrest  jurisdictionis 
fundandi  causa,  behoved  to  remain  here  never  so  long,  till  the  event  of  the  cause, 
although  he  had  never  so  much  credit  abroad,  or  business  to  transact  elsewhere.     It 
iras  therefore  necessary  that  another  kind  of  caution  should  be  introduced,  as  well 
for  the  security  of  the  pursuer,  as  the  conveniency  of  the  defender  ;   and  that  was 
^  caution  judicatum  sdvi,  that  whatever  became  of  the  defender  himself,  whether 
fce  tamed  bankrupt,  or  by  going  abroad  should  not  be  found,  or  if  he  should  die,  the 
pnisner  might  be  secured  of  his  payment  of  what  should  be  decerned  to  him.     It  is 
for  this  reason,  that  enactments  in  maritime  courts  are  not,  that  the  cautioner  should 

he  bound  for  the  defender  in  whatever  might  be  decerned  against  him,  but  imperson- 
diUr  judicatum  sdvi ;  and,  if  this  were  not  the  case,  there  would  be  little  difference 

betwixt  the  caution  for  the  defender's  compearance,  and  that  other  caution  judicatum 
«rf«,  that  the  acts  and  sentences  of  the  Court  should  be  performed  ;  seeing,  in  both 
cases,  the  suspender  argues  the  cautioner  ought  to  be  free  upon  [2040]  ̂ ^^  death  of 
the  defender.     There  is  likewise  this  other  difference  betwixt  them,  that  a  cautioner 
judiaUum  sdvi  is  taken  to  be  fide  jussor  totius  causcB,  whereas  the  cautioner  de  judicio 
«»f}is  only  taken  to  be  fide  jussor  litis  exerdtatianis,  to  which  our  custom  does  exactly 
a^ec ;  and  when  the  action  is  finished  by  decreet,  the  same  goes  out  against  both 
defender  and  cautioner  at  the  same  time,  and  diligence  may  proceed  against  the 
cautioner  himself,  as  well  as  against  the  defender,  without  charging  the  cautioner ; 
because,  in  such  cases,  there  is  no  privilege  of  discussion  betwixt  principal  and  cau- 

tioner :  Nor  can  the  death  of  the  defender  be  reckoned  such  an  alteration,  as  to  free 
the  cautioner,  seeing  his  representatives  come  in  his  place.     To  the  second  reason  of 
suspension  it  was  answered,  That  where  the  judgment  is  once  founded  by  arrest, 

whether  of  the  original  defender's  person  or  effects,  as  in  the  present  case,  as  decreet 
would  have  gone  against  the  original  defender  by  reason  of  the  jurisdictio  fundata, 
w  it  must  regularly  proceed  against  the  representatives,  if  the  passive  titles  were 
proven,  as  in  this  case,  or  declaratory,  that  the  judgment  may  have  its  effect.     See 
Uth  February  1627  and  1632,  Pyrnon.*     Voet  in  his  commentary  on  the  title  Qui 
Mtisd.  cog.  §  10  and  11,-1.  S,%  3,  ff.de  fide  juss. 

The  Lords  found.  That  a  cautioner  judicaium.  sdvi,  before  the  Court  of  Admiralty, 
IS  not  hberated  by  the  death  of  the  principal  defender,  before  final  sentence  ;  and 
that  it  was  competent  to  bring  the  representatives  of  the  principal  defender  into 

•Pyrnon  v.  Ramsay's  Executors,  Durie,  p.  273  &  644,  voce  Writ,  Privileged. 
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process,  though  foreigners,  by  edictal  citation;  and  that  the  said  represent] 
were  regularly  brought  into  Court  by  this  action  :  and  therefore  found,  that  i 
case  the  cautionary  obligation  judicatum  solvi  does  subsist. 

Fol.  Die.  V.  3,  p.  114.    C.  Home,  No.  254,  p.  m 

No.  13.     [2051]  Mary  Ray  of  the  Parish  of  St.  Pauls,  Covent  Garden,  and  J( 
Wilson,  her  Attorney  v.  Mrs.  Geobqiane  Bellamy.    June  21,  1763. 

A  foreigner  found  in  this  country  is  not  bound  to  find  caution  to  another  foreigi 
judicatum  solm, 

Georgiane  Bellamy,  a  celebrated  actress,  came  to  Edinburgh  in  1762,  and 
thereafter,  a  petition  was  presented  to  the  Sheriff,  by  John  Wilson,  setting  foiJ 
That  she  was  indebted  to  Mary  Ray,  his  constituent,  in  upwards  of  £1000  Sterlii 
and  praying  a  warrant  to  apprehend  and  imprison  her  person,  until  she  should 
payment,  or  find  sufficient  caution ;  and,  upon  preferring  this  petition,  Wilson  ma 
oath,  that  he  had  good  reason  to  believe  she  had  lately  left  London,  and  disposed 
and  carried  away  her  effects,  in  order  to  disappoint  her  creditors  of  their  payment 

The  Sheriff  granted  warrant  for  imprisoning  her  until  she  should  find  caul"' judicio  sisti  ;  which  was  soon  thereafter  complied  with. 
Wilson  then  insisted  in  his  libel  before  the  Sheriff,  and  presented  a  second  petitifll 

craving  an  enlargement  of  the  warrant  of  commitment,  until  she  should  find  cautii 
judicatum  sclvi,  or  at  least,  not  to  withdraw  her  person  and  effects  from  under  th 
jurisdiction  for  40  days  after  decreet. 

This  petition  being  refused,  Wilson  offered  a  bill  of  advocation,  and  likewi* 
brought  an  advocation  of  the  principal  cause. 

The  Lord  Coalston  Ordinary  having  advocated  both  causes,  and  conjoined  tlia% 
made  avisandum  to  the  Lords  with  this  point.  How  far  the  defender  is  in  this 
obliged  to  find  caution  judicatum  solvi  ? 

Pleaded  for  the  pursuers  :  The  general  rule  of  law  is,  that  all  strangers  mil* 
find  caution,  both  judicio  sisti  et  judicatum  solvi.  This  rule  is  laid  down  by  Sir  Jaiofll 
Balfour  in  his  Practics,  who  confirms  it  by  a  decision  as  far  back  as  27th  March  161^ 
in  the  case  of  Curl  contra  Watson,  observed  voce  Forum  Competens  ;  and  Lord  Siwif 
lib.  4,  tit.  47,  §  23,  when  treating  of  the  admiral-court,  where  such  caution  is  unifona^f 

exacted,  gives  this  good  reason  for  it,  because  the  admiral's  jurisdiction  being  mc^ 
conversant  about  strangers,  he  is  authorised  summarily  to  seize  their  persons,  til 
they  find  caution  judicio  sisti  et  judicalum  sclvi. 

Lord  Bankton  makes  the  like  observation  with  respect  to  the  practice  oi  tb 
admiral-court,  vol.  1,  p.  460,  §  33  ;  and,  in  the  next  page,  §  36,  says,  that  "  foreign«» 
owing  debts  to  the  inhabitants  of  this  country,  may  be  seized  by  summary-warrart 
at  the  suit  of  the  creditor,  till  they  pay  or  find  caution." 

This  last  author  indeed  is  of  opinion,  that  this  remedy  will  not  be  granted  ta 
a  foreigner  accidentally  in  this  country,  against  another  stranger,  likewise  occasoO" 
ally  here,  in  relation  to  debts  contracted  abroad ;  but  in  this  opinion  he  is  singoltf; 
and  that  the  distinction  has  not  been  allowed  in  practice,  appears  from  sundiy  pw 
cedents.  Thus,  in  the  case  of  Irvine  of  Elvies  contra  Vernon,  observed  [2052]  ̂ y  ̂'l 
Haddington,  1610  {voce  Forum  Competens),  "  warrant  of  arrestment  was  grantid 
by  the  Lords  at  the  instance  of  an  Englishman,  upon  the  goods  of  another  Englisk' 
man,  neither  of  them  being  in  this  country  animo  rennanendi,  upon  bonds  made  m 
England  not  bearing  any  condition  of  payment  to  be  made  in  Scotland."  So  also 
in  the  case  of  Arnold  contra  Young,  observed  by  Fountainhall,  February  22, 1684; 
and  by  Harcarse,  No.  487,  December  1683  (voce  Forum  Competens),  "  The  Lords, 
upon  a  bill  craving  warrant  to  arrest  a  Frenchman's  effects  in  this  country,  till  cauti(» 
should  be  found  judicio  sisti  et  judicatum  sdvi,  granted  wartant  in  these  tennB* 
It  is  indeed  true,  that  these  two  cases  respected  only  arrestment  of  the  effecte,  bo| 
the  principle  is  the  same ;   and,  accordingly,  in  the  case  of  Robertson  conira  Bel 
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Ith  January  1676  (Ibidem),  it  was  judged,  that  Englishmen  may  be  arrested  in 
ly  burgh,  though  by  strangers. 
Answered  for  the  defender :  The  only  cause  of  arresting  either  the  goods  or 

arsons  of  strangers  is,  that  otherwise  they  are  not  liable  to  the  jurisdiction  of  the 
Mirts  in  this  country ;  where  the  effects  are  arrested,  these  only  become  liable  to 
fetachment,  and  the  decree  of  the  court  can  have  no  further  effect  than  to  the  extent 
f  the  goods  arrested.  If,  on  the  other  hand,  the  person  be  arrested,  it  is  thereby 
objected  to  the  jurisdiction  of  the  court,  so  that  the  defender  must  appear  at  all 
lie  diets  of  the  process.  This  is  all  that  a  pursuer  is  intitled  to  claim  of  a  stranger 
tefender,  in  order  to  put  him  in  the  same  case  with  a  native  subject,  and  for  this 
ke  caution  judicio  sisti  is  sufficient.  So  it  is  laid  down  by  Peckius  de  jure  sistendi, 
;.  45, 1  7  ;  and  the  practice  of  the  Court  has,  from  the  earliest  times,  been  agreeable 
0  this  doctrine.  Sir  Richard  Maitland  observes  a  case :  An  Englishman  t;.  Angelo, 
m  Italian,  22d  January  1564  (voce  Forum  Competens)  ;  in  which,  upon  application 
» the  Lords  by  bill,  warrant  was  granted  to  secure  the  person  of  a  stranger  till  he 
ilionld  find  caution  judicio  sisti  ;  but,  at  the  same  time,  the  pursuer  was  also  ordained 
ho  find  surety  for  the  pursuit  of  the  action  of  damage  and  interest  in  case  he  prevailed 
lot.  Another  case  is  also  observed  by  Lord  Stair,  10th  July  1666,  Thomson,  No.  4, 
1^  20M,  which  shews,  that  it  was  then  clearly  understood  by  the  Court,  that  caution, 
IB  law  will,  imported  only  judicio  sisti,  not  judicatum  sdvi. 

The  same  doctrine  was  observed  in  a  very  late  case,  7th  March  1755,  John  Harries 
vmtra  Robert  and  John  Lidderdale,  No.  1 1 ,  p.  2044  ;  and  it  appears  from  the  collection 

of  this  case,  that  it  was  observed  from  the  Bench,  "  That  an  arrestment  jurisdictionis 
JuniandcB  gratia  is  usual  in  most  countries,  and  in  our  country ;  but,  to  oblige  a 
defender  to  find  caution  judicatum  sdvi,  is  not  usual,  except  in  maritime  causes  before 
Hbft  admiral-court ;  and  that  it  would  be  dangerous  to  commerce,  and  to  personal 
liberty,  if  a  debtor  were  alwa}^  obliged,  when  found  in  a  foreign  country,  to  find 

caution  judicatum  solvi" It  will  at  the  same  time  occur,  that  there  is  a  remarkable  difference  betwixt  the 
caae  of  Harries  and  the  present.  There  the  caution  was  asked  to  secure  a  [2053]  debt 
doe  to  a  native  ;  whereas  here  it  is  sought  by  a  stranger  to  secure  a  debt  contracted 
in  another  country.  Of  old,  it  was  much  doubted,  whether  this  Court  could  take 
oogDiaance  of  debts  contracted  betwixt  foreigners  in  foreign  countries.  Haddington 
observe,  that  the  Court  found  they  could  not,  23d  November  1610,  Vernour  contra 
EhieB  (voce  Forum  Compbteks).  But,  even  supposing  that  a  stranger  who  contracts 
debts  in  this  country  may  be  forced  to  remain  until  he  give  satisfaction  as  to  these 
debts,  there  is  not  the  same  reason,  that  a  stranger,  coming  occasionally  to  the  country, 
should  be  deprived  of  his  personal  liberty,  because  he  is  not  ready  instantly  to  pay, 
or  to  find  caution  for  payment  of  every  claim  that  may  be  brought  against  him  by 
other  strangers,  on  account  of  dealings  he  may  have  had  in  other  parts  of  the  world. 
This  would  deter  strangers  from  coming  to  this  country,  and  would  prove  highly 
prejudicial  to  commerce. 

The  practice  of  the  court  of  admiralty  can  have  no  influence.  It  was  by  no  means 
introduced  on  account  that  strangers  are  often  defenders  in  that  court ;  for  that  is 
not  true  in  feet,  but  for  a  quite  different  reason,  viz.  The  great  dispatch  with  which 
it  is  necessary  to  follow  out  maritime  causes ;  and  accordingly  the  practice  is  confined 
to  maritime  causes  only.  In  these,  caution  must  be  found  judicatum  sdvi,  whether 
the  defenders  are  strangers  or  natives  ;  but,  in  causes  not  maritime,  such  caution 
cannot  be  required  by  the  Admiral. 

The  case  observed  by  Balfour,  in  1527,  is  shortly  stated,  and  was  soon  after  cor- 
seted by  the  decision  above  mentioned,  observed  by  Sir  Richard  Maitland.  Again, 

in  the  case  of  Robertson  contra  Bell,  the  reason  of  the  decision  immediately  subjoined, 

viz.  "This  being  the  practice  on  the  English  side,"  shews,  that  it  proceeded  from 
8ome  peculiarity  in  the  border-laws  observed  at  that  time,  as  it  were  lege  talionis ; 
besides,  it  does  not  appear  that  caution  judicatum  sdvi  was  in  that  case  required. 
And  as,  in  the  other  two  decisions  quoted  by  the  pursuer,  the  caution  was  confined 
to  the  extent  of  the  effects  which  were  arrested  ;  so,  for  the  same  reason,  when  the 
person  only  is  arrested,  the  caution  ought  to  be  carried  no  further  than  that  the  person 
should  he  sisted  at  the  diets  of  court.  *  "  •: 

To  conclude,  the  defender  has  now  resided  here  for  many  months,  without  any 
appearance  of  an  intention  to  elope  ;  and  it  is  observable,  that  the  pursuer  Wilson, 
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in  his  oath  before  the  Sheriff,  did  not  venture  to  affirm,  that  he  believed  her  to 
in  meditatione  fugcB ;  it  may  therefore  be  doubted,  whether  any  caution  whatei 
ought  to  have  been  exacted  from  her. 

Replied  to  this  last  observation  :  It  stands  confessed,  that  the  defender  ia  ui 
insolvent,  that  her  fixed  residence  was  at  London,  and  that  she  fled  from 
to  avoid  the  diligence  of  her  creditors  ;  her  stay  here  therefore  can  only  be  coi 
as  a  temporary  expedient,  dictated  by  necessity  ;  and  the  same  motives  which 
her  to  leave  England  will  induce  her  to  fly  from  this  country,  whenever  decreets! 
pass   against   her.     Such  being  her  circumstances,  no  [2054]  oath  whatever 
requisite ;   and,  unless  a  more  eflectual  remedy  be  granted,  it  is  apparent,  that 
caution  judicio  sisti  will  be  of  no  earthly  significancy. 

Observed  from  the  Bench  :    There  is  neither  justice  nor  necessity  for  orderi 

caution  judicatum  solvi.     No  justice,  because  such  order  might  bear  extremely' upon  foreigners,  who,  though  they  may  And  persons  inclined  from  humanity  to  I 
come  cautioners  judicio  aisti,  will  not  always  have  it  in  their  power  to  procure  cautil 
judicatum  solvi.    No  necessity,  because,  when  decreet  is  pronounced,  the  piucMi 
may  apply  to  the  judge-ordinary,  and  upon  making  oath  that  the  defender  ill 
medUatione  fugce,  he  will  then  obtain  a  warrant  to  apprehend  her.  | 

'^  The  Lords  found.  That  the  defender  is  not,  in  hoc  statu  of  the  process,  oblJM 
to  And  caution  judicatum  solvi  ;  reserving  to  the  pursuer,  in  the  future  steps  of  procei 

to  apply,  that  such  caution  may  be  found,  as  she  shall  be  advised."  See  FobbkA 
See  Forum  Competens.    See  Meditatio  Fug^e.  i 

Reporter,  Lord  Coalstgn. — Act.  Lockhart. — Alt.  Montgomery  &  Fergusoi,-^ 
Clerk,  Tait. 

A,  Wight,  Fol,  Die,  v.  3,  p.  113.    Fac,  Cd,  No.  112,  p.  259. 

No.  16.     [2057]  William  Scot,  Merchant  in  Newcastle  v.  John  Carmichael,  Med 
chant  in  Morpeth.     December  6,  1775.  | 

A  summary  warrant  cannot  be  issued  at  the  instance  of  one  foreigner  against  another^ 
when  transiently  in  this  country,  to  the  effect  of  obliging  him  to  find  cautioi; 
judicio  sisti,  in  relation  to  a  foreign  debt. 

,  J 
In  October  1775,  Scot  transmitted  to  his  doer  at  Edinburgh  the  following  am* 

davit :  "  William  Scot,  of  the  town  and  county  of  Newcastle-upon-Tyne,  merchaat 
maketh  oath  and  sayeth,  That  John  Carmichael,  late  of  Morpeth,  in  the  county  m 
Northumberland,  shopkeeper  (who  has  lately  retired  to  Edinburgh,  as  this  deponwj* 
believes,  to  avoid  the  payment  of  his  debts),  is  justly  and  truly  indebted  unto  tUl 
deponent  in  the  sum  of  £65,  Os.  6d.,  for  goods  sold  and  delivered,  and  for  which  siii 
sum  this  deponent  has  not  received  any  satisfaction  or  security  whatsoever ;  aiA 
in  regard  that  the  wife  of  the  said  John  Carmichael  is  now  selling  off  his  stock,  and 
refuses  to  pay  his  debts,  this  deponent  verily  believes  the  said  John  Carmichael  intenii 
to  defraud  this  deponent  and  his  other  creditors,  and  not  to  return  into  England. 
And  the  agent  was  authorised  to  endeavour  to  get  Carmichael  secured. 

The  agent  accordingly  gave  in  a  petition  to  the  Sheriff,  praying  him  to  incarc«r»t* 
Carmichael  till  he  should  find  caution  judicio  sisti,  in  any  action  to  be  brought  against 
him  for  payment  of  the  above  debt ;  and  the  Sheriff  having  ordered  Canmchael 
to  be  brought  before  him  for  examination,  he  emitted  the  following  declaration: 
*'  Declares  and  acknowledges,  that  he  is  resting  to  the  petitioner  William  Scot  the 
debt  mentioned  in  the  petition  :  Declares,  that  he  left  Morpeth  on  the  26th  September 
last,  and  came  to  Edinburgh,  and  has  remained  there  ever  since,  until  yesterday 

that  he  went  to  Leith  to  see  if  he  could  find  a  conveyance  to  carry  him  to  Newcasfle  '- 
That  he  intends  to  return  to  his  own  home  at  Morpeth,  and  that  his  wife  is  canying 
on  his  business  in  his  absence,  and  paying  off  his  debts  ;  and  that,  since  he  came  here, 
he  has  sent  different  parcels  of  goods  to  his  wife  at  Morpeth  ;  and  that  he  did  notlea^ 
[2058]  Morpeth  with  any  view  to  avoid  the  effects  of  writs  of  arrest  against  hi©, »' 
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lie  knew  of  none  against  him.  And  being  interrogated,  if  his  wife  was  paying  off 
debts  at  Morpeth,  why  she  did  not  pay  the  petitioner  Mr.  Scot  his  debt,  or  any  part 
of  it,  though  demanded  by  himself,  and  also  demanded  by  his  clerk,  as  appears  by 
the  letters  product,  last  Monday  ?  declares,  That  his  wife  has  wrote  to  the  declarant 
that  she  had  been  paying  off  debts,  as  they  occurred,  since  he  came  from  home  ;  and 
that,  when  Mr.  Scot  made  the  demand  upon  her,  she  was  not  in  cash  to  pay  him, 
but  promised  to  pay  his  debt  how  soon  cash  came  to  her  hand,  and  wrote  him  to  that 

purpose." The  agent  then  insisted,  that  as  it  appears,  from  the  above  declaration,  that 
Oarmichael  intends  to  leave  this  kingdom  ;  and  as  it  appears,  from  the  affidavit  pro- 

duced, that  Mr.  Scot  does  not  beUeve  he  meant  to  return  to  England,  but  that  his 
intention  is  to  defraud  his  creditors,  therefore  craved  warrant,  in  terms  of  the  petition  ; 
and  that  he,  as  attorney  foresaid,  was  willing  to  make  oath  in  the  above  terms.  And 
accordingly  he  deponed,  that  he  really  and  truly  beheved,  in  his  conscience,  that 
Carmichael  was  in  mediiatione  fugm,  and  about  to  leave  this  kingdom,  and  not  to 
return  to  England,  in  order  to  defraud  his  constituent,  and  his  other  creditors,  of 
their  just  debts  ;  upon  which  the  Sheriff  granted  warrant  as  craved  ;  and  Oarmichael 
being  incarcerated,  presented  a  bill  of  suspension  and  liberation  upon  juratory  caution, 
which  the  Lord  Ordmary  reported  to  the  Court. 

The  suspender  insisted,  that  his  incarceration  is  doubly  illegal.  In  the  1st  place, 
because  he  himself  is  not  subject  to  the  jurisdiction  of  this  country,  not  having  been 
bom  here,  nor  having  resided  forty  days  so  as  to  have  a  domicil ;  having  only  come 
to  this  country  for  his  health,  and  in  order  to  purchase  goods,  and  about  to  return. 
And,  2dly,  because  Mr.  Scot  himself  is  not  to  be  held  a  subject  of  this  part  of  the 
united  kingdoms,  nor  entitled  to  that  privilege  in  the  law  of  Scotland,  by  which  a 
creditor  can  have  his  debtor  secured  till  he  find  caution  judicio  sisti  :  That,  to  allow 
EngUshmen  to  get  other  Englishmen  imprisoned,  as  in  meditalione  fugce  from  this 
country,  when  neither  of  the  parties  are  resident  in  it,  but  have  their  proper  forum 
in  England,  would  be  a  mamfest  absurdity,  and  lead  into  inextricable  confusion. 
For  example,  the  suspender,  who  is  an  Englishman,  would  be  obliged  to  find  caution 
judicio  aisti  in  this  country,  and,  upon  his  return  to  his  own  country,  which  is  also 
tbat  of  his  creditor,  he  would,  by  the  power  of  another  jurisdiction,  be  again  attached, 
and  again  obliged  to  find  bail,  so  that  he  would  be  laid  under  the  necessity  of  putting 
himseU  to  a  great  deal  of  trouble  and  expence,  which  could  be  attended  with  no  good 
effect  whatever.  And  the  suspender  referred  to  the  authority  of  Bankton  ;  and  to 

a  decision  collected  in  the  Dictionary,  as  precisely  in  point :  "  The  Lords  refused  to 
sustain  themselves  judges  between  two  foreigners  being  in  this  country  occasionally, 

mm  aninu}  remanendi,  especially  in  matters  of  debt  contracted  forth  of  the  country." 
Haddington,  23d  November  1610,  Vernour  contra  Elvies  ;  voce  Forum  Competens. 

[2069]  T^^  cause  was  decided,  after  a  hearing  in  presence.  Several  of  the  Judges 
dehvered  an  opinion,  that  the  warrant  was  legal  and  well  founded  in  this  case.  It 

was  said,  there  was  no  good  distinction  between  a  foreigner's  person,  and  his  moveable 
estate  in  this  country,  which  was  clearly  subject,  ab  initio,  to  the  jurisdiction,  though 
it  cannot  be  explicated  without  an  arrestment ;  but  that  their  being  found  here  did 
create  a  temporary  jurisdiction  equally  as  to  both  ;  more  especially  in  a  case  of  neces- 

sity such  as  the  present,  accompanied  with  an  intention  to  defraud.  On  the  other 
band,  it  was  observed,  that  there  was  not  before  the  Court  sufficient  evidence  of  fraud 

on  the  suspender's  part ;  so  that  the  question  came  simply  to  this,  whether  the  mere 
personal  existence  of  a  stranger  in  this  country  shall  subject  him  to  its  jurisdiction  ? 
which,  it  was  said,  was  neither  agreeable  to  principles  of  law  nor  expediency. 

The  bill  was  passed  without  even  juratory  caution.    See  Meditatio  ¥vqm. 

Reporter,  Gardenston. — Act.  M'Laurin. — Alt.  J.  Bos  well. — Clerk  of  the  Bills. 

Fd,  Die.  v.  3,  p.  114.     Fac.  Cd,  No.  202,  p.  143. 
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No.  2.  [8]  Tasker  v.  Mercer.    February  27, 1802. 

The  cautioner  forfeits  his  bond,  unless  he  produce  the  person  of  the  debtor  in 
a  state  as  he  may  be  liable  to  be  attached  by  diligence. 

Mrs.  Susanna  Frances  Tasker,  raised  an  action  against  Richard  Mercer,  ] 
an  Irish  gentleman  residing  in  Edinburgh,  for  payment  of  a  debt.  Being 
hensive  of  his  intention  to  leave  Scotland,  she  presented  a  petition  to  the  Magistc 
of  Edinburgh,  stating  that  he  was  in  meditatione  ftigcB,  and  praying  that  he  shook 
imprisoned  until  he  found  caution  de  judicio  sisti.  The  Magistrates  refused 
petition  ;  but  on  a  bill  of  advocation,  the  Lord  Ordinary  remitted  the  cause  to  th 
instructing  them  to  alter  their  interlocutor,  and  to  grant  warrant  to  incarcerate 
Mercer  until  he  found  caution  for  six  months ;  and  the  Court  adhered  to  the  judgm 
of  the  Lord  Ordinary,  finding  that  the  caution  should  extend  to  the  action  aim 
brought,  as  well  as  to  any  that  might  be  brought  within  that  period. 

Accordingly  Mr.  Richard  Hotchkis,  Writer  to  the  Signet,  judicially  enacted  li 
self  in  the  usual  terms  as  cautioner,  under  penalty  of  payment  of  the  debt. 

An  action  for  this  purpose  was  immediately  raised,  in  the  course  of  whick 
pursuer  called  upon  the  cautioner  to  produce  the  principal  debtor,  in  terms  of 
bond.  But,  in  the  mean  time,  Mercer  retired  to  the  Sanctuary,  and  presentei 
petition  in  his  own  name,  and  in  that  of  his  cautioner,  for  a  personal  protect! 
The  cautioner  contended  that  he  was  entitled  to  a  warrant  to  bring  the  debtor  i 
Court,  as  required  by  the  creditors  ;  and  the  debtor  maintained,  that  as  he  had  di 
nothing  to  forfeit  the  benefit  of  the  Sanctuary,  his  person  should  be  protected  fr 
the  diligence  of  his  creditors,  both  on  his  way  to  the  Court,  and  also  on  his 
to  the  Abbey. 

The  Court  remitted  the  consideration  of  this  petition  to  the  Lord  Ordinary,  wl 
having  heard  parties,  reported  the  cause.     The  creditor 

Pleaded  :  The  object  of  a  creditor,  in  obtaining  caution  de  judicio  sisti,  is  to  seci 

the  debtor's  appearance  in  Court,  that  he  may  make  his  debt  effectual  by  diJigeD^l 
and  the  bond  is  not  implemented  unless  this  object  be  attained  ;  Inst.  b.  4,  tit  I 
§  2,  Balfour  Pract.  p.  191,  c.  3,  4  ;  Bankton,  b.  1,  tit.  23,  §  33,  36  ;  Curl  v.  Wstsc 
27th  March  1527,  No.  37,  p.  4825  ;  Young  v.  Arnold,  December  1683,  No.  46,  p.  483 
Ayrie  v.  Chatto,  February  6,  1701,  No.  39,  p.  4826.  It  is  not  merely  sufficient  th 
the  debtor  appear  personally  in  Court,  but  he  must  appear  in  such  a  state,  that  t 
decree  may  be  as  effectual  against  him  as  before  caution  ;  for  the  interposition 
the  cautioner  prevented  the  creditor  from  securing  the  person  of  the  debtor  by  ii 
prisonment,  and  he  must  therefore  produce  him  in  the  same  condition  as  when  ti 
bond  was  entered  into.  But  by  bringing  Mercer  to  Court  from  the  Sanctuary  und 
a  personal  protection,  the  cautioner  brings  him  in  a  very  different  state  from  tk 
in  which  he  was  when  he  interposed  by  the  bond  ;  so  that  if  this  were  held  sufficiw 
implement  of  a  bond  of  this  nature,  [9]  the  object  of  cautio  de  judicio  sisti  would  I 
altogether  defeated  ;  Cowan  v.  Aitchison  and  Walker,  November  28,  1797,  No.  1 
p.  2061,  and  it  is  a  remedy  to  which  every  creditor  of  a  stranger  is  by  law  entitle 
Stair,  b.  4,  tit.  47,  §  23.  Herries  v.  Lidderdales,  March  7,  1755,  No.  11.  p.  2044 
Ray  v.  Bellamy,  June  21,  1763,  No.  13,  p.  2051  ;  Wright  v.  Gammell,  February 
1782,  No.  9,  p.  8553. 

Answered  :  The  object  of  a  meditatio  fugce  warrant  is  to  prevent  a  debtor  ion 
defeating  the  diligence  of  his  creditors  by  leaving  the  country ;  and  the  remedy 
cautio  de  judicio  sisti,  is  not  to  be  extended  beyond  the  evil  which  is  dreaded.  1 
this  bond,  the  cautioner  undertook  that  Mercer  should  not  leave  Scotland,  and  thi 
he  would  produce  his  person  when  called  upon,  and  he  is  ready  to  do  so.  He  new 
entered  into  a  bond,  that  Mercer  should  not  avail  himself  of  any  privilege  whic 
debtors  enjoy  by  the  law  or  usage  of  the  country.  It  might  as  well  be  maintaifl^ 
that  he  became  security  that  he  should  not  obtain  a  peerage ;  for  in  that  way  tl 
diligence  of  a  creditor  would  have  been  equally  ineffectual.  The  obligation  ol 
cautioner  cannot  affect  the  rights  of  a  debtor  who  has  done  nothing  to  forfeit  th 
privilege  of  the  Sanctuary,  and  who  is,  like  all  other  persons  in  his  situation,  wh« 
presence  may  be  required  in  Court,  entitled  to  the  benefit  of  a  personal  protection 
Arrot  V,  Magistrates  of  Edinburgh,  1799  (not  reported). 
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The  Court,  by  a  considerable  majority,  "  Found,  That  the  defender  Bichard 
[eicer,  by  retiring  to  the  Abbey,  could  not  liberate  himself  or  his  cautioner  Mr^ 
totchkis  irom  the  effect  of  the  security  already  granted  to  produce  him  in  Court, 

I  terms  of  the  bond  of  caution  judicio  sisii  at  the  pursuer's  instance  ;  and  therefore, 
iklesB  he  is  produced  accordingly,  the  penalty  in  the  bond  must  be  incurred :  And 
kat  in  the  present  question  between  the  pursuer  and  the  said  Richard  Mercer  and 

m  caotioner,  no  regard  can  be  paid  to  the  circumstance  of  Mr.  Mercer's  being  booked 
i  the  Abbey  as  aforesaid :  Remit  to  the  Lord  Ordinary  to  grant  warrant,  at  the 
IBtance  of  Mr.  Hotchkis,  to  bring  the  person  of  the  said  Richard  Mercer  from  the 
iianctuary  into  Court  for  the  purpose  mentioned  in  the  petition  given  into  the  Court 
tf  him ;  but  to  grant  no  protection  against  the  further  diligence  proceeding  at  the 
ttftance  of  the  pursuers  ;  and  on  the  other  hand  to  grant  the  prayer  of  the  petition 
Kited  to  his  Lordship  by  the  pursuer  for  the  apprehending  of  the  said  Richard 

r»  in  the  terms  therein  specified  ;  but  find  it  unnecessary  and  incompetent,  in 
loe  9tatUy  to  determine  any  question  between  the  said  Richard  Mercer  and  his  other 
creditors,  who  are  no  parties  to  this  proceeding,  reserving  to  him  to  claim  the  privilege 
al  the  Sanctuary  against  them,  if  he  shall  be  so  advised,  and  to  them  all  objections 
hereto,  as  accords." 

From  the  observations  of  the  Court  in  this  case,  there  appeared  to  be  some  difference 
of  opinion  among  the  Judges  with  respect  to  the  nature  of  a  meditatio  [10]  fttgcB  war- 
Unt ;  but  the  Court  in  general  seemed  to  think,  that  the  debtor  and  his  cautioner 
eoald  not  by  any  voluntary  act  or  deed  defeat  the  diligence  of  the  creditor,  without 
incurring  a  forfeiture  of  the  bond. 

lord   Ordinary,    Polkemmet. — Act.    Baird. — Agent,    Ro.    Dick. — Alt.    Clerk. — 
Agent,  R.  Hotchkis,  W.S.— Clerk,  Menzies. 

J.  Fac,  Col.  No.  26,  p.  50. 

No.  3.        [2073]  Halyburtons  t;.  Graham  of  Mosknow.    July  12,  1735. 

One  person  boand  himself  generally  to  pay  all  debts  due  by  another  to  a  third  party. 
A  debt  prescribed  qiu)ad  the  principal,  found  not  to  be  exigible  against  him. 

Graham  of  Mosknow,  in  the  year  1687,  *'  became  bound  to  pay  to  Captain  Blair, 
all  debts  or  sums  of  money,  and  accounts  resting  by  Irvine  of  Bonshaw,  deceased, 

to  the  said  Captain  Blair,  according  to  instructions  of  the  same  to  be  given  in  by  him." 
Within  the  years  of  prescription  of  this  obligation,  Captain  Blair's  representatives 
insisted  in  a  process  against  Graham  of  Mosknow  for  payment  of  two  bonds  due  by 
Irvine  of  Bonshaw  to  Captain  Blair.  The  defence  was,  that  these  bonds  werd  pre- 
Bcribed. — ^Answered,  Imo,  That  the  prescription  was  interrupted  by  the  aforesaid 
ohligation:  2do,  Supposing  the  prescription  to  be  run,  qfioad  Irvine  of  Bonshaw, 
M(N^ow  must  be  liable  upon  his  own  obligation,  which  was  not  prescribed. — Replied 
to  the  first,  Taking  an  additional  security  from  a  third  party  will  be  no  interruption 
^wnd  the  principal  debtor,  unless  done  with  his  concurrence  ;  far  less  will  a  general 
obligalion  make  an  interruption,  which  is  not  taking  a  document  upon  any  particular 
debt.— RepHed  to  the  second.  The  defender  is  not  an  expromissor,  who  takes  a  debt 
abwlutely  and  ultimately  upon  himself  ;  he  is  only  adpromissor,  liable  indeed  directly 
to  the  creditor,  but  virtually  cautioner  and  entitled  to  relief.  Hence  every  exception 
competent  to  the  principal  debtor  must  be  competent  to  him,  and  if  he  should  pay 
he  can  have  no  relief  :  And  the  creditor  has  himself  to  blame,  who  allowed  the  debt 
to  prescribe  against  the  principal,  which  must  operate  in  favour  of  the  cautioner, 
«q\ially  as  if  he  had  granted  a  discharge  ;  and  it  is  triti  juris  that  every  security  past 
^m,  quoad  the  principal,  is  eo  ipso  a  liberation  quocd  the  cautioner. — The  Lords 
BHstained  the  allegeance  of  prescription.    See  Prescription. 

Fd,  Die.  V.  1,  p.  123. 
MOR.  I.  9 
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No.  4.  [2074]   V-  Criohton.    December,  1612.;. 

A  bond  was  found  simply  null,  because  not  subscribed  by  the  principai,  alduni 
subscribed  by  the  cautioner.  FoL.  Die.  v.  1,  p.  124.     Haddington^  M8. 

No.  5.  Shaw  v.  Maxwell.    November  28,  1623. 

A  cautioner  was  bound,  although  the  principal  was  not,  the  debt  being  an  aocov 
subscribed  by  a  married  woman,  without  her  husband.     The  cautioner 
have  no  relief  from  the  husband. 

In  an  action  betwixt  Shaw  and  Maxwell,  for  payment  of  a  sum  contained  in 
account  of  merchant  furnishing,  which  was  subscribed  by  the  woman  to  whom  4 
furnishings  were  made,  and  by  a  cautioner  for  her  : — The  Lords  sustained  this  actkii 
against  the  cautioner,  albeit  the  woman,  who  was  the  principal,  had  an  httsband  al 
the  time  of  the  furnishing,  and  at  the  time  of  subscribing  of  the  account  by  her,  wto 
had  not  subscribed  the  same  ;  and  the  cautioner  was  found  to  stand  effectually  obligeJ, 
albeit  the  principal  was  not  so  bound,  the  account  not  being  subscribed  by  her  hni* 
band  ;  and  albeit  the  cautioner  could  not  pursue  the  principal  for  his  relief,  for  Ai 
same  reason.    See  Husband  and  Wife. 

Act.    . — Alt.  Belshes. — ^Clerk,  Gibson. 

Fd.  Die,  V.  1,  p.  124.     Dune,  p.  83. 

No.  7.    [2075]  The  Earl  of  Kinghorn  v.  Robert  Cleland.    February  6, 1672. 

A  cautioner  in  a  suspension  being  minor,  but  attested  to  be  sufficient,  the  attettot 
was  found  liable  for  the  debt,  he  knowing  that  the  cautioner  was  minor,  anl 
would  be  freed  ex  capite  minorennitatis,  \ 

Robert  Cleland  having  attested  a  cautioner  in  a  suspension  raised  against  tb  | 

Earl  of  Kinghorn,  in  these  words  ;  "  that  the  raiser  of  the  suspension  was  worth  tta  | 
sum  charged  for,  for  which  he  did  oblige  himself  "  ;  the  suspension  being  discussed  in 
favours  of  the  Earl ;  and  the  cautioner,  who  was  one  William  Sinclair,  having  reduced 
his  bond  upon  minority  and  lesion,  the  Earl  did  pursue  Cleland  as  attestor  in  the 
terms  foresaid.  It  was  alleged  for  the  defender,  That  the  attestation  could  import 
no  more  but  that  the  cautioner  had  an  estate  worth  the  sum  charged  for  ;  but  could 
not  bind  him,  in  case,  upon  minority,  he  should  free  himself  of  that  bond.  It  wtf 
replied,  That  the  clerk  of  the  bills  having  warrant  to  receive  cautioners,  where  ther 
are  attested  by  responsal  men,  whatever  damage  the  creditors  su£fer  by  the  attesto- 
tion,  whether  as  to  the  insufficiency  of  the  estate  of  the  cautioner,  or  the  inability  of 
his  person  to  bind  himself,  the  attestor  ought  to  be  liable.  The  Lords  ordained 
Cleland  to  give  his  oath  if  he  [2076]  knew  that  the  cautioner  was  minor  the  time  (A 
the  attestation ;  and  that,  notwithstanding,  he  might  free  himself  upon  minoritj, 
yet  did  attest  him  sufficient ;  quo  caau,  the  attestor  being  in  fossimo  dolo  they  found 
him  liable.  Fd.  Die.  v.  1,  p.  124.    Gosford,  MS.  p.  240. 

.  No.  8.  John  Nimmo  v.  Sir  George  Brown.    February  2,  1700. 

A  cautioner  was  found  liable,  although  the  bond  fell  under  the  statutable  nullity  of 
being  subscribed  by  but  one  witness. 

Doctor  Hepburn  having  granted  bond  to  John  Nimmo  for  a  sum  of  money,  ̂ d 
Sir  George  Brown  of  Colston  being  cautioner  therein  ;  the  Doctor  retiring  to  Enj^ 

Sir  George  is  charged  for  the  debt ;  who  suspends  on  this  readon,  that  the  principal's 
obligation  was  null,  being  only  subscribed  by  one  witness,  and  consequently  tb« 
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sutioner  muat  be  liberate,  quia  svUblato  prindpali  fundamento  corruU  aocesaariumj 
Ad  he  can  have  no  recouroe  nor  relief  against  the  principal.  Answered,  The  nullity 
Ejected  was  only  statutory  by  the  act  of  Parliament  1681,  before  which  the  inserting 

I  witnesses'  names  was  sufficient,  without  subscription ;  and  wherever  a  natural 
obligation  takes  place,  there  a  cautioner  stands  bound,  whereof  the  law  ̂ ives  several 
Dstances  ;  as  where  one  engages  cautioner  for  a  wife,  though  it  be  null  qtwad  her, 
^t  the  cautioner  stands  bound,  28th  November  1623,  Shaw  contra  Maxwell,  No.  6, 

K  2074  ;  or  rf  one  binds  with  a  minor,  he  has  not  the  minor's  privilege  of  restitution  ; 
ir  where  one  notar  signs  a  bond  for  a  sum  above  £100,  though  it  be  null  as  to  the 
irincipal  quoad  the  excrescing  sum,  yet  the  cautioner  will  be  Uable  in  the  whole,  as 
vas  found  8th  July  1680,  Sophia  Johnston  contra  the  Laird  of  Romano,  No.  9  ; 
md  the  reason  is,  quia  subest  debitum  naturaie  cui  fidejussor  accedere  fotesi ;  especially 
leeing  Colston  cannot,  on  his  oath  of  calumny,  deny  in  this  case,  but  he  saw  the 
pfincipal  subscribe,  at  least  that  it  is  his  hand-writ.  The  Lords  repelled  the  reason 
•f  suspension,  and  found  the  cautioner  liable. 

FoL,  Die,  V.  1,  p.  124.     FounlainhaU,  v.  2,  p.  86. 

No.  9.  JoHNSTOUN  V.  The  Laird  of  Romano.    July  8,  1680. 

A  cautioner,  bound  as  full  debtor  with  the  principal,  found  liable  for  the  whole  sum, 
though  the  principal  was  freed  by  a  legal  exception,  one  notary  only  having 
subscribed  for  him. 

Soplua  Johnstoun,  as  executrix  to  her  father,  pursues  Romano,  as  representing 
liis  faUier,  who  was  cautioner  in  a  bond  of  £130  for  Adam  Smith,  in  September  anno 
1^.  The  defender  alleged,  That  the  principal  party  had  subscribed  only  by  one 
notary,  and  therefore  the  bond  would  only  be  effectual  against  him  for  £100,  and 
■0  could  not  be  further  extended  against  the  cautioner,  who  could  get  no  more  relief, 
and  specially  in  so  favourable  a  case  against  a  cautioner,  upon  an  old  debt,  within  a 
few  days  of  prescription.  It  was  answered,  That  here  the  cautioner  is  bound  as  full 
debtor  conjunctly  and  severally,  and  both  he  and  the  principal  are  bound  for  the  same 
sum,  although  different  solemnities  are  required  in  their  subscriptions,  the  cautioner 
liaving  subscribed  [2077]  with  his  own  hand,  and  the  principal  requiring  notaries, 
so  that  the  customer  is  not  bound  in  majus,  but  is  bound  magis,  as  cautioners  for 
wives,  pupils,  and  minors,  who  are  bound  as  full  debtors,  though  the  principal  will 
be  free ;  and  the  favourableness  of  the  case  doth  not  alter  the  pomt  of  right. 

The  Lords  repelled  the  defence,  and  found  the  cautioner  liable  for  the  whole. 

Fd.  Die,  V.  1,  p.  124.     Stair,  v.  2,  p.  784. 

No.  16.         [2061]  Grant  v.  Forbes  and  Henderson.    July  8,  1758. 

The  cautioner  for  a  messenger  is  liable  for  malversations  done  to  those  against  whom, 
as  well  as  for  whom,  the  messenger  is  employed. 

John  Grant  became  cautioner  f6r  John  Henderson,  a  messenger,  to  the  Lord 
Lion,  in  the  following  words  :  "I,  John  Grant,  the  younger  of  Rothmaise,  by  the 
tenor  hereof,  bind  and  oblige  me,  my  heirs,  executors,  and  successors,  as  cautioner  and 
surety  for  John  Henderson  in  Giach,  to  the  Honourable  Alexander  Brodie,  of  Brodie, 
Esq. ;  Lion  King  of  Arms,  that  the  said  John  Henderson,  where  he  shall  dwell  and 
lemain,  shall  leally,  truly,  and  honestly,  use  and  exerce  the  office  of  a  messenger,  to  all 
and  sundry  our  Sovereign  Lord's  lieges,  upon  their  reasonable  expenses :  And  if  he  does 
m  the  contrary,  what  damages,  skaith,  or  expenses,  any  of  them  shall  happen  to 
sustain  through  the  negligent,  fraudful,  and  informal  execution  of  the  said  messenger 
in  the  said  office,  we  bind  and  oblige  us,  conjunctly  and  severally,  both  cautioner  and 
messenger,  to  pay  the  same  to  the  party  interested  and  wronged." 

The  commission  from  the  Lord  Lion  to  Henderson  was  clogged,  as  all  commissions 
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to  messengers  are,  with  the  following  clause :   *'  And  I  (i.e.  the  Lord  [2062]  L 
ordain  these  presents  to  be  registered  in  my  court-books,  within  eight  days 
after  the  date  hereof,  otherwise  to  be  null."     But  Henderson's  commiBsion  was 
registered  in  these  books. 

Further,  the  bail-bond  was  taken  to  the  late  Lord  Lion  alone,  and  not  to  hisi 
cessors  in  office,  and  Henderson  never  renewed  his  commission  with  the  present  I 
Lion. 

Afterwards  Henderson  was  guilty,  in  concurrence  with  sevefral  others,  of  & } 
violent  abduction,  oppression,  and  extortion  against  Thomas  Forbes. 

Forbes  having  pursued  Henderson  and  his  accomphces  for  these  criminal  i 
made  John  Grant  likewise  defendant  in  the  suit,  not  as  an  accomplice,  but  as  cautk 
for  Henderson  the  messenger. 

John  Grant's  defence  was,  That  though  he,  as  surety,  was  bound  to  all 
employing  Henderson,  that  Henderson  should  serve  them  faithfully  ;   yet  he  was 

bound  to  those  against  whom  Henderson  was  employed,  to  make  reparation  to  ' for  all  the  misdeeds  and  outrages  which  Henderson  might  commit  against 
That  there  was  a  good  reason  to  take  surety  for  the  sake  of  the  employers,  to 
that  there  were  but  few  messengers,  and  if  these  refused  the  employment  of  any 
no  other  person  could  do  the  office ;   but,  that  it  was  not  the  genius  of  the  Briti 
law,  or  of  any  law,  to  demand  surety  for  a  person  that  he  should  not  do  miscUeL 

That  the  act  46,  Pari.  1587,  which  gave  rise  to  the  taking  bail-bonds  in  Scotland  ' 
messengers,  ordained,  ''  That  every  person  so  admitted  of  new  (i.e,  into  the  office 
messenger),  sail  find  guid  and  responsible  soverties  for  observation  of  the  injunctioi 
conteined  in  the  end  of  this  present  act,  to  our  Sovereign  Lord's  use,  with  ooflli 
skaithes,  dammages,  and  interest  of  parties  greeved,  be  the  falsehood,  negligend 

or  informality  of  any  officer :  "   From  which  it  appeared,  that  the  surety  the  I 
demanded,  was  only  to  protect  from  the  falsehood,  negligence,  or  informahty, 
officers  ;  all  of  which  might  create  an  injury  to  the  employer,  but  could  create  nc 
to  the  party  against  whom  the  emplo3rment  was  directed  :  That  when  the  injunctia 
to  messengers  referred  to  in  this  statute  are  looked  into,  it  appears  there  are 
of  them  which  respect  abuse  or  oppression  upon  a  person  against  whom  diligeap 
was  to  be  executed ;   they  are  entirely  confined  to  certain  regulations  intended  ii 
enabling  messengers,  with  the  greater  certainty,  to  do  their  duty  to  their  emplojerL-^ 
That  the  73d  act  of  the  same  parliament  enacts,  "  That  none  be  retained,  or  hereafter 
remitted  to  that  service,  but  he  that  with  his  utheris  injunctiones  sail  find  soverij 
to  be  always  furnished  with  a  sufficient  ready  horse,  quhairupon  to  serve  his  Hienefll 
and  Ueges  ;   and  that  his  soverty  sail  be  answerable  for  the  damage  and  inteni 
of  his  falsehood,  sleuth,  and  informal  doing,  in  his  Hienesse  service,  or  uther  partia^ 
gif  any  sail  happen  :  "    From  which  it  appears  still  further,  that  the  law  requixit: 
surety  only  for  the  damage  occasioned  by  the  falsehood,  siouth,  i,e,  negligence  ui 

informality  of  the  messenger. — That  in  other  statutes,  particularly  the  84th  act  oftki" 
same  parliament,  due  and  separate  provisions  are  made  for  the  security  of  thoie 
[2083]  against  whom  the  messenger  may  commit  abuse  or  oppression.     By  this  $d 

it  is  enacted,  '^  That  officiares  of  armes  committand  falsed  or  oppressions  of  the  lieges 
in  execution  of  their  office,  sail  be  called  therefor  before  the  justice  or  his  deputv, 
or  justice-aires  or,  particular  diettes,  and  punished  to  the  death  in  case  they  be  ionn 
culpable." — That  the  bail-bond  goes  exactly  upon  this  plan,  and  follows  the  vttj 
words  of  the  statutes  :   It  obliges  the  surety  to  "  pay  what  damage,  &c.,  anyof  d» 
lieges  shall  sustain  through  the  negligent,  fraudfid,  and  informal  execution,  &c/; 
and  obliges  the  surety  that  the  messenger  shall  exerce  his  office  to  the  lieges  iipoD 
their  reasonable  expenses  ;  which  last  words  show,  that  the  surety  was  found  for  At 
sake  of  the  employer,  and  not  for  the  sake  of  the  person  against  whom  the  emplof* 
ment  was  directed  ;  seeing,  by  the  law  of  Scotland,  the  messenger  was  paid  his  ezpencei 
by  the  person  who  employed,  and  not  by  the  person  against  whom  he  was  employei 

It  was  answered  for  Mr.  Forbes,  That  as  messengers  were  invested  with  poveff 
which  no  bne  durst  resist,  the  law  was  doubly  attentive  to  protect  the  subjectefro* 

the  abuse'  of  those  powers  ;  and  as  greater  oppressions  could  be  committed  hy  m^ 
sengers  against  those  whom  they  were  employed  to  seize,  than  against  thoee  »!»• 
employed  them,  it  was  absurd  to  limit  the  surety  found  to  these  last.    That  the  woiJt 
falsehood,  siouth,  and  informality,  must  be  explained  by  the  spirit  of  the  law,  wlii<i 
intended  to  secure  the  subject  against  every  malversation  ;  and  if  the  two  statutes  of 
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le  year  1587  were  explained  by  the  strict  meaning  of  their  words,  such  manner  of 
kerpretatioii  would  tend  to  explain  away  these,  and  many  more  of  our  old  statutes, 
liich  are  worded  so  as  to  explain  the  intendment  and  spirit  of  them,  but  not  to 

lumerate  every  possible  case  falling  under  them. — That  the  act  212, 1594,  *'  ordained 1  the  saids  officiars  that  has  not  found  sufficient  caution  for  due  administration  in 
leir  office,  or  where  cautioners  are  deceased,  or  are  not  sufficient,  to  find  caution  of 
BW,  betwixt  and  the  Ist  day  of  August  next  to  come ;  otherwise  the  not  finding  of  the 
kid  caution  is  presently  declared  to  be  the  cause  of  their  deprivation  ;  whilk  depriva- 
pn  sail  be  immediately  published  at  the  market-cross  of  the  sherififdomes  where  the 
lid  officiars  remainis.''  Here  the  act,  referring  to  the  former  ones,  makes  use  of  the 
^eral  words,  undue  administration,  which  shows,  that  the  whole  subjects  were  to  be 
feotected  by  the  caution  found.  —  Sir  George  Mackenzie,  in  his  Criminals,  title 
Moroement,  says,  '*  If  a  messenger  do  any  wrong  in  the  execution  of  his  office,  he  is bUe  therefor  ad  damnum  et  interesse,  and  finds  caution  for  that  effect  to  the  Lion  at 

lii  entry.''  And  in  his  observation  upon  the  73d  act,  1587,  he  says,  '*  Messengers  find 
imtion  to  the  Lion  at  their  admission  de  fiddi  administratione  " ;  showing  thereby  his 
E'  lion,  that  the  obligation  of  the  surety  was  general,  as  the  pursuer  contends,  not ted,  as  the  defender  contends. 

i    "The  Lords  found  John  Grant  the  cautioner,  conjunctly  and  severally  with 
Renderson,  liable  in  damages  to  Forbes,  and  likewise  in  Forbes's  expenses  of  process 
kfunst  both  Henderson  and  John  Grant." 
'  [20B4]  III  reclaiming  against  this  interlocutor,  John  Grant  contended,  With  regard 
|b  his  being  made  liable  in  the  costs  6i  suit,  which  had  been  incurred  in  pursuing 
fienderson.  That  supposing  him,  as  surety,  liable  for  the  damage  occasioned  by  the 
tieesenger  ;  yet  he  could  not  be  liable  for  the  expense  of  process  in  ascertaining  that 
damage,  unless  it  had  been  expressly  provided  for  in  the  obligation  ;  that  no  surety  can 
le  liable  till  the  debt  is  liquidated  against  his  principal,  and  the  only  proof  of  that  debt 
l»aii  extracted  decree  ;  that  in  that  event  he  is  indeed  liable  in  the  debt  itself,  for  which 
ke  had  bound  himself  ;  but  not  for  the  expense  of  proving  that  debt,  for  which  he  had 
not  bound  himself. 

It  was  answered  for  Forbes,  That  the  words  of  the  bail-bond  extend  to  all  '*  damage, 
ibdth,  or  expenses,  any  of  the  lieges  should  sustain  "  ;  and  therefore  must  comprehend 
the  expense  incurred  by  the  party  in  ascertaining  the  damage  he  has  suffered. 

"The Lords  adhered." 

Se]^atim,  it  had  been  objected  by  John  Grant,  Imo,  That  as  the  late  Lord  Lion's eommiflsion  to  Henderson  was  granted  under  a  condition,  that  the  commission  should 
be  registered  in  the  lion-court  books  within  eight  days  of  the  date  of  it,  which  condition 
Henderaon  never  had  fulfilled,  the  commission  in  itself  was  void  ;  and  therefore,  that 
John  Grant,  who  was  only  surety  on  the  supposition  that  Henderson  was  a  messenger, 
was  free,  and  no  surety,  when  it  appeared  that  Henderson  was  no  messenger. 

Answered  for  Forbes,  That  whatever  nullity  there  might  be  in  the  commission  ; 
yet  Henderson  had  acted  as  messenger,  was  reputed  to  be  such,  and  thereby  the 
Mrety  stood  bound  in  the  same  manner  as  if  Henderson  had  acted  under  a 
proper  authority. 

It  bad  been  objected,  2do,  for  John  Grant,  That  as  the  late  Lord  Lion,  to  whom  the 
bail-bond  had  been  taken,  was  dead  at  the  time  of  the  offences  said  to  have  been 
committed  against  Forbes ;  and,  as  the  bail-bond  was  not  taken  to  his  successors  in 
office,  John  Grant,  the  cautioner  in  the  bail-bond,  was  free  :  That  the  late  Lord  Lion  was 
the  only  creditor  in  the  obligation,  and  the  obligation  ceased  with  his  death. 

Answered  for  Forbes,  As  by  the  conception  of  the  bail-bond,  damages  are  made 
payable  to  the  party  interested  and  wronged  ;  so  every  person  must  be  understood  to 
be  a  creditor  to  whom  the  wrong  or  damage  was  done,  whether  the  Lord  Lion,  who  took 
the  bail-bond,  was  dead  or  alive,  when  such  wrong  or  damage  was  committed. 

"  The  Lords  repelled  these  objections." 
Act.  Miller,  And.  Prinole,  Advocatus,  Hamilton-Gordon. — Alt.  J.  Dalrymple, 

Montgomery,  Lockhart. 

/.  Dalrymple.  Fac.  Col.  No.  118,  p.  216. 

March  7, 1759.— The  House  of  Lords  Ordered  and  Adjudged,  That  the  appeal  of 
this  cause  be  dismissed,  and  that  the  interlocutors  complained  of,  be  affirmed. 
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No.  24.     [2091]  Sir  George  Hamilton  and  Fleming  of  Farm,  his  Son-in-law  i 
Assignee  i;.  Sir  James  Calder  of  Mnirton.    June  18,  1706. 

A  cautioner  for  a  public  collector's  cashier,  being  bound  that  the  cashier  should 
"  monthly,  quarterly,  and  yearly,"  was  found   liable  for  the  whole  aneai 
although  the  cashier  had  not  been  called  to  account  in  terms  of  the  contract, 
had  become  bankrupt. 

Sir  George  and  Muirton  being  tacksmen  of  the  King's  customs  from  1686  to  li 
John  Murray  was  their  cash-keeper,  and  Sir  James  Calder  his  cautioner.    Mma 
falling  short  in  his  counting,  and  dying  in  1693,  Sir  George  pursues  his  heirs ;  a 
after  a  tedious  count  and  reckoning,  extracts  a  decreet  against  them  for  £9000 
£10,000  Scots  of  balance  he  was  owing  them ;  and  on  this  decreet,  he  registzaH 

Muirton's  bond  of  caution  to  pay  him  that  sum  ;  who  suspends  on  these  reaM 
That  the  bond  of  cautionry  was  never  a  dehvered  evident,  but  in  Murray's  custw 
the  time  of  his  decease. — Answered,  Imo,  Oppones  the  bond  now  in  my  own  handl 
and  esto  it  had  been  lying  beside  Murray,  he  was  Sir  George's  trustee  and  fact<a,i 
The  Lords  repelled  the  first  defence. — 2do,  Alleged,  he  had  arrested  efieots  of  MurraV 
and  so  cannot  recur  on  the  cautioner. — Answered,  A  creditor  may  use  all  legal  di 
gence  till  he  be  paid,  and  the  one  does  not  exclude  the  other,  and  on  payment  hefilu 

be  assigned. — This  was  also  repelled. — 3tio,  Alleged,  by  John   Murray's  counfe 
books,  the  tacksmen  are  debtors  to  him  in  h,  balance  of  £3000. — Answered,  If  Sill 
George  were  using  his  books  in  modum  probationis,  this  might  be  obtruded,  otherwa* 
his  own  books  can  never  prove  for  him. — The  Lords  foimd  his  books  not  probatifi 
in  this  case. — 4to,  Alleged,  Sir  James,  as  cautioner,  cannot  be  bound,  considerijf ; 
the  terms  of  his  obligement,  to  wit,  that  they  should  fit  accounts  with  the  said  Mumf 
the  cash-keeper  monthly,  quarterly,  and  yearly ;  and  Sir  George  having  ncglectd 
this,  his  fault  cannot  be  profitable  to  him,  nor  prejudicial  to  the  cautioner,  nam  sodm 
tenetur  soda  etiam  6b  culpandevem  ;  Ukewise,  he  was  solvent  if  diligence  had  been  doM 
against  him  before  his  death ;  and  if  you  have  sufEered  my  relief  to  perish  by  joar 
delay,  that  must  not  be  imputed  to  me  ;  which  was  so  decided  on  the  30th  Novemb« 
1697,  Sir  James  Dick  against  one  who  became  cautioner  for  the  clerk  to  his  brewcm, 
and  was  assoilzied,  because  he  was  obliged  to  count  every  three  months  with  him 
{limitata  fdeijussio  limitatem  pro-[2l0lS2]'ducit  effectum),  and  Sir  James  did  it  not: 
and  that  there  was  a  jus  qucesitum  to  the  cautioner  by  that  clause,  No.  23,  p.  3090; 
and  it  cannot  be  presumed  that  Muirton  would  run  the  risk  of  a  general  indefinite 
intromission,  which  might  exceed  his  estate  ;  but  relied  on  the  short  monthly  coiin^ 
ings,  in  which  there  could  be  Uttle  hazard. — Answered,  The  bond  of  cautioniy* 
opponed,  that  it  obliges  him  to  pay  whatever  Murray  shall  fall  short  in,  and  that  ftt 
any  time  when  required;  and  the  clause  of  quarterly,  &c.,  relates  to  exercising  m 
office  ;  and  such  a  short  period  for  counting  was  impracticable,  for  the  articles  of  h» 
charge  behoved  to  come  from  all  the  corners  of  the  nation,  which  could  not  be  done 
on  a  sudden  ;  and  Sir  James  Calder  understood  it  so  ;  for,  in  a  discharge  he  gave  to 

Murray's  Representatives  in  1700,  he  expressly  excepts  Sir  George  Hamilton's  clairo, 
and  his  own  recourse  of  warrandice  in  case  Sir  George  prevailed  ;  and  in  a  letter  be 
desires  Sir  George  to  prosecute  these  counts,  that  he  may  be  free  of  his  cautionry ; 

and  there  was  a  great  specialty  in  Sir  James  Dick's  case  ;  for  there  he  was  requiw 
by  way  of  instrument,  to  count  with  his  clerk  by  his  cautioner,  and  he  having  omitted 
to  do  it,  the  cautioner  was  very  justly  hberate  :  But  Muirton  never  interpelled  Sir 
George  Hamilton  to  count  with  Murray  till  after  his  death. — The  Lords  also  re- 

pelled this  fourth  defence. — Then  it  was  alleged  in  the  5th  place,  That  there  is  a  great 
difference  betwixt  a  cautioner  for  the  prestation  of  a  fact,  and  one's  fidelity  in  their 
administration,  whom  the  law  calls  fideijussor  indemnitaiis,  and  a  cautioner  for  a 
debt,  or  a  special  sum  of  money  ;  for  cautioners  for  factors,  executors,  and  curators, 
are  only  hable  to  make  up  what  is  wanting  of  the  principals  ;  and  if  you  send  goods 
to  a  factor  at  Campvere,  when  you  know  him  to  be  a  bankrupt,  you  have  no  access 
against  his  cautioner,  4th  March  1630,  Ritchie  contra  Paterson,  Durie,  p.  499  (tWJ^ 
Proof)  ;  and  Heringius  de  fdejuss,  c.  20,  is  positive,  that  the  creditor  has  no  recourse 
against  the  cautioner,  if  he  let  the  principal  debtor  turn  insolvent ;  and  Carp80viiu> 

definit.  forms,  far,  2,  (xmdus.  19,  num,  10,  says,  talis  creditor  cessans  convenire  ftm' 
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mlem  donee  solvendo  esse  desinit,  non  potest  dd}itum  a  fidejussore  exigere,  and  founds 
n  1. 41,  D.  de  fidejuss. — Answered,  The  cases  stated  by  these  two  lawyers,  are  where 
he  creditor  was  premonished,  and  required  by  the  cautioner,  to  look  to  the  principal, 
Bid  did  it  not,  which  cannot  be  pretended  in  this  case. — The  Lords  found  (five 
Igiunst  nine)  Oalder  still  liable  as  cautioner,  but  allowed  him  to  propone  any  thing, 
sat  plight  diminish  the  debt  owing  by  Murray,  the  principal ;  for  though  it  was 
bnstituted  against  his  representatives  by  a  decree  in  foro,  yet  Muirton  the  cautioner, 
Mt  being  compearing  there,  it  was  entire  for  him  to  propone  any  thing  he  could  yet 
lay  against  the  debt. 

December  20,  1707. — Sir  George  Hamilton  of  Tullyallan,  being  tacksman  of  the 
Kustoms,  he  made  John  Murray,  merchant  in  Edinburgh,  his  cash-keeper,  on  Sir 
lames  Calder  of  Muirton's  becoming  cautioner,  that  he  should  make  up  [2093]  what- 
trer  Murray  should  fall  short  in  his  accounts.     After  the  expiration  of  the  tack, 
flb  George  pursues  Murray,  first  before  the  Commissaries  of  Edinburgh,  and  then 

fcy  a  decreet  of  suspension  in  faro  constitutes  Murray's  Representatives  debtors  in 
a  balance  of  20,000  merks,  and  upwards ;  and  then  he  charges  Sir  James  Calder  of 
Muirton  on  his  bond  of  cautionry  to  pay  that  sum ;  who  suspended  on  this  reason, 
That  his  bond  was  never  a  delivered  evident,  but  found  beside  Murray  after  his 
decease,  and  delivered  up  by  his  widow,  and  he  never  looked  upon  himself  as  debtor  ; 
and  at  most  it  only  imports  his  fidelity,  et  de  indemnitate  servanda^  and  he  should  have 
been  called  to  the  discussing  of  the  principal  debtor,  that  all  proper  and  competent 
defences  might  have  been  proponed,  and  not  have  been  carried  on  against  Murray, 
vithout  ever  acquainting  him.     Answered,  He  opponed  the  bond  of  cautionry,  now 
Ijing  in  his  hands,  which  cannot  be  taken  from  him  but  by  his  own  oath  ;  and  no  law 
obliged  him  to  call  him  to  the  process,  discussing  the  principal  debtor ;  seeing,  by 
VDiir  engaging,  you  undertook  that  hazard,  and  you  was  so  far  from  being  ignorant 
or  forgetful,  that,  by  letters  produced,  you  acknowledged  your  being  cautioner,  and 
desired  the  accounts  might  be  fitted  and  cleared ;  and,  in  a  discharge  you  gave  Murray, 
yon  expressly  reserved  and  excepted  your  relief  and  recourse  against  him  for  your 
cautionry.    The  Lords  found  Muirton  liable ;   but  then  he  contended,  he  must 
be  heard  against  the  accounts  as  if  he  were  in  ItbeUo,  seeing  the  two  decreets  against 
Mttrray  were  res  inter  alios  acta  as  to  him  ;  and  he  must  be  allowed  to  object  against 
the  relevancy  and  probation  of  each  article,  as  if  there  were  no  such  decreets,  but 
the  afiair  still  entire,  seeing  their  collusion  could  not  seclude  him  from  all  his  objections 
and  defences.    Answered,  The  afiair  was  managed  with  all  the  contention  possible, 
80  far  was  it  from  any  collusion ;  but  if  there  were  any  defences  either  arising  ex  facto 
rd  jure,  omitted  by  Murray,  Sir  George  Hamilton  was  willing  to  receive  the  same ; 
but  to  lay  open  his  decreets,  and  begin  de  novo  to  instruct  every  article,  was  both 
unjust  and  impossible,  as  has  been  refused,  both  to  cautioners  for  executors,  and  in 
arrestments,  4th  March  1623,  Wood  contra  The  Executors  of  Ker,  Durie,  p.  54  (voce 
Rkistkr  Auos)  ;  24th  June  1665,  Irvin  contra  Strachan  (Ibidem)  ;  where  a  decreet 
of  fiquidation  against  the  principal,  upon  probation  by  vntnesses,  was  sustained 
rist  the  cautioner,  and  he  found  concluded  thereby,  though  he  was  not  called. 

Ixjrda  found  it  was  competent  to  Sir  James,  the  cautioner,  to  found  on  any  thing, 
either  in  law  or  fact,  that  was  omitted  ;  and  for  that  end  the  whole  count-books  and 
initmctions  ought  to  be  made  patent  and  open  to  his  perusal ;  but  refused  to  repone 
him  as  to  any  articles  already  determined,  either  quoad  relevancy  or  probation,  else 
there  should  be  no  finis  Utium,  and  there  might  be  a  clashing  and  interfering  betwixt 
the  interlocutors  already  pronounced  in  the  decreet,  and  those  that  might  happen 
to  be  given  in  reviewing  it  again.    See  Res  inteb  Alios. — Res  Judicata. 

Fol.  Die.  v.  1,  p.  125.     FountainhaU,  v.  2,  pp.  334,  406. 
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No.  45.    [2115]  Maxwel  of  Grubton  v.  E.  Nithsdale.    December  19, 1632. 

A  cautioner,  against  whom  sentence  had  passed,  and  who  had  thereupon  paid,  y 
found  to  have  no  relief  against  the  principal,  because  the  principal,  who  had^ 
good  plea,  was  not  called,  nor  the  distress  intimated  to  him. 

The  deceast  Lord  Herreis  being  bound  as  cautioner  for  umquhile  Lo 
in  anno  1587,  that  he  should  depart  out  of  the  country,  and  not  to  return  without 

King's  license,  under  the  pain  of  5000  merks  ;    the  said  Lord  Herreis  is  conv 
before  the  King,  being  then  present,  and  before  the  Lords  of  Secret  Council,  to 
him  decerned  to  pay  the  sum,  because  the  principal  had  contravened,  by  ref 
without  license ;  whereupon  decreet  being  given,  and  he  charged  to  pay,  th< 

he  made  payment,  and  reported  the  thesaurer's  discharge  ;   and  the  donatar  to 
Lo.  Herreis  escheat,  after  declarator  thereon,  assigning  and  disponing  his  right^ 
relief  against  the  Lo.  Maxwel,  and  abo  the  [2116]  right  of  a  sum  of  other  5000 
falling  under  the  same  escheat,  which  was  conditioned  to  be  paid  to  that  same 
Herreis,  by  the  Lord  Maxwel,  in  name  of  tocher  to   Maxwel  of  Grubton, 

pursues  this  Earl  as  heir  to  the  person  obliged  to  the  Lord  Herreis's  rebel,  both 
the  penalty  paid,  and  whereof  the  Lo.  Maxwel  was  obliged  to  relieve  him,  and 
for  the  tocher-good  :  The  parties  compearing  and  defending,  the  Lords  found, 
the  pursuer,  as  having  right  by  progress  iU  supra,  nor  the  Lo.  Herries  himself,  if 
were  pursuing,  and  living,  could  not  seek  this  relief,  notwithstanding  of  the  seni 
foresaid  by  the  King  and  Secret  Council,  and  albeit  he  had  paid  conform  to  the 
tence,  and  albeit  he  had  been  charged  before  he  had  paid,  because  the  principal  p 
viz.  the  Lo.  Maxwel,  who  was  alleged  to  have  contravened  and  come  against 
bond,  and  thereby  to  have  incurred  the  penalty,  was  not  called  to  that  sentence 
the  Secret  Council,  but  the  cautioner  only,  against  whom  that  fact  of  contravei 
ought  most  properly  to  have  been  tried  ;  neither  did  the  cautioner,  who  was 
vened,  decerned,  and  distressed,  ever  intimate  to  the  principal  that  pursuit,  or 
tence,  or  charge  given  to  him,  at  any  time  before  his  alleged  payment  of  the  < 
as  he  ought  to  have  done,  and  which,  if  he  had  done,  the  principal  now  proponed*^ 
defence,  which  was  then  competent  before  the  payment  made  by  his  cautioner,  wl 
would  have  relieved  both  principal  and  cautioner,  viz.  Compensation  of  a  great*! 
debt  owing  by  the  King's  Majesty,  and  which  was  confessed  by  the  King,  in  presenoi 
of  the  Lords  of  Secret  Council  also,  and  there  acknowledged  to  be  true,  and  dom 
before  the  alleged  payment  made  by  the  Lo.  Herries  as  cautioner  ;  in  respect  whcMw 
the  Lords  assoilzied  from  the  pursuit,  and  found  the  cautioner,  for  omitting  the  inii^- 
mation  of  the  said  distress  before  his  payment,  could  not  seek  relief  against  his  pri»* 
cipal,  who  was  not  cited  to  that  pursuit,  and  who  had  the  foresaid  defence  to  liberate 
himself  and  his  cautioner,  if  that  had  been  notified  to  him  ;  and  as  for  the  other  pail 
of  the  summons,  anent  the  tocher-good,  the  Lords  found  this  exception  relevant, 
viz.  That  it  was  subscribed  by  the  Lo.  Maxwel,  being  then  noinor,  and  having  curatoWi 
without  their  consents  ;  neither  was  it  respected  what  the  pursuer  replied,  that  albeit 
he  was  minor,  yet  the  obligement  was  good,  being  done  in  a  contract  of  marriage 
with  his  sister,  and  upon  that  condition  of  tocher  the  marriage  followed,  and  wil 
perfected,  and  bairns  procreate  betwixt  them  now  living,  and  the  sister  renowioed 
all  bairns  part  of  gear  competent  to  her  therefor  ;  so  that,  after  40  or  45  yeais  since 
the  contract,  it  was  not  time  now  to  allege  this  nullity,  the  sister  having  discharged 
more  than  she  received,  and  which  could  not  now  be  conveniently  tried,  all  the  parties 
being  dead,  so  that  the  probation  of  that  which  was  due  for  her  bairns  part  of  gear 
discharged  by  her  is  now  perished  ;  notwithstanding  whereof  the  nullity  was  sus- 

tained ;  for  frater  non  tenetur  dotare  sororem  L.  {Cum  jdures)  12,  §  {Cum  Tutor)  Z,f 
De  administrai,  and  periculo  Tut  arum,  tit,  7,  lib,  26,  et  tbi  Glossa,  sed  Bartolu^  contra] 
the  rather  this  was  done,  because  the  parties  were  married  [2117]  *  7®*^  ̂ ^  ̂ ^^ 
before  the  contract,  and  the  Lords  reponed  also  the  sister  to  that  discharge,  given  of 
her  bairns  part  of  gear  contained  in  the  contract  done,  in  respect  of  the  condition  (rf 
the  tocher,  which  was  found  null,  as  said  Is.    See  Minor. 

Act.  Stuart  et  DuNLOP.—Alt.  Nicolson  et  Cunninghame. — Clerk,  Scot. 

Fol.  Die.  V.  1,  p.  127.     Durie,  p.  660. 
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To.  46,  [2117]  KiBKwooD  i\  Ferguson.    July  19,  1633. 

i  cautioner  who  had  received  from  the  principal  debtor  a  right  to  intromit  at  his 
own  hand  for  his  relief,  afterwards  pursued  for  spuilzie,  was  assoilzied. 

Margaret  Eirkwood  pursues  Robert  Ferguson  for  spuilzie  of  goods  out  of  her 
(onse,  committed  in  February  ;  and  the  defender  excepting  upon  a  disposition  pre- 

ceding, made  by  the  pursuer  to  him  of  these  goods,  for  relief  of  his  cautionry.  wherein 
le  was  bound  for  the  pursuer,  in  which  disposition  she  gave  him  power  to  intromit 
rith  the  goods  at  his  own  hands,  and  renounced  all  action  of  spuilzie,  and  all  other 
fion  competent  to  her  therefor  ;  by  virtue  whereof  he  intromitted,  and  so  alleged 

ought  to  be  free  of  spuilzie  ;  the  exception  was  repelled,  and  the  action  sustained  ; 
because  the  sum  wherefore  he  was  cautioner  for  the  pursuer  was  not  payable  till 
■hitsunday,  and  the  spuilzie  was  committed  in  February  before  that  time,  so  that 
Keil^er  the  term  being  come,  nor  he  distrest  any  ways  therefor  by  the  creditor,  that 
fispofition  could  not  sustain  his  intromission  had  at  that  time  foresaid ;  but  the 
bnds  reserved  the  modification  to  themselves  after  probation. 

December  14. — One  Kirkwood  pursuing  Ferguson  in  Galloway  for  spuilzie  of 
ker  goods  out  of  her  house  in  Glasgow  ;  the  defender  excepting  that  he  was  cautioner 
fcr  the  pursuer  in  a  sum  owing  by  her  to  her  creditors,  for  his  relief  whereof  the  pur- 

suer had  disponed  to  him  these  goods  ;    in  which  disposition  she  gave  him  power, 
t(»  his  relief,  to  intromit  with  these  goods  libelled  at  his  own  hand,  without  all  danger 
ef  spuikicor  any  action  to  follow  thereon  against  him,  which  she  renounced ;  according 
irhereto,  fearing  his  relief  to  be  uncertain,  and  seeing  that  the  pursuer  disponed  some 
of  the  said  goods  (whereby  his  relief  might  be  frustrate),  he  intromitted,  and  he  was 
content  being  relieved  to  restore  all  again  with  which  he  intromitted  ;  this  exception 
was  found  relevant  by  the  Lords,  to  liberate  the  defender  from  all  action  of  spuilzie, 
and  to  assoilzie  him  therefrom  simpliciter,  notwithstanding  of  the  reply,  that  the 
puBoer  offered  to  prove,  that  any  alleged  disposition  that  she  had  made  of  any  of 
the  goods,  whereupon  the  defender  excepted,  was  only  of  a  brewing  caldron  which 
she  had  only  set  out  to  one  for  hyre,  viz.  of  so  much  money  to  be  weekly  paid  therefor, 
and  upon  bond  to  deliver  the  same  again  to  the  pursuer,  after  the  time  of  hyring 

eoavened  upon ;   by  the  which  deed  the  excipient's  case,  and  the  disposition  made 
to  him,  was  no  ways  prejudged,  and  he  could  not  allege,  nor  condescend  upon  any 
other  of  the  goods  libellea,  to  have  been  disponed  by  her,  and  this  [2118]  ̂ as  lawful 
lot  her  to  do  ;   neither  could  the  exception  be  sustained  upon  that  disposition  made 
to  him  for  his  relief,  to  give  him  power  at  his  own  hand,  without  authority  of  any 
Judge  or  Magistrate,  to  meddle  with  the  same  goods,  specially  seeing  the  same  was 
made  for  his  rehef,  and  before  his  distress,  he  could  never  have  intromitted  ;  likeas 
he  was  never  distrest,  nor  yet  is  distrest  therefor,  nor  able  to  show  any  distress,  and 
of  law  ̂ ttt  rem,  qttamvis  suam,  non  jure  occujxUy  punitur  ut  invasor,  et  cadit  a  jure, 

ywod  in  re  habet ;   and  the  pursuer  having  sundry  gentlemen's  sons  in  boarding,  by 
this  malicious  meddling  with  her  whole  gear,  and  plenishing  of  her  house,  and  leaving 
nothing  therein  for  her  use,  they  had  deserted  her,  she  having  nothing  left  but  the 
bare  walls,  which  has  redacted  her  to  great  misery  ;  which  reply  was  rejected,  and 
t^e  exception  sustained,  albeit  there  was  no  distress  alleged. 

Durie,  pp.  686,  695. 

No.  48.  KiNCAiD  V,  Leckie.     February  7,  1665. 

Found  in  conformity  with  No.  43,  p.  2115. 

In  an  action  pursued  at  the  instance  of   Kincaid  v.  the  Lairds  of  Leckie 
and  Boquchan,  it  was  found,  that  where,  in  a  bond  bearing  annualrent,  the  principal 
debtor  was  only  obliged  to  pay  the  annualrent  (and  not  the  cau-[2119]-tioner)  during 
the  not  payment  of  the  said  principal  sum  ;  yet  one  of  the  cautioneis  being  distrest, 
aad  the  other  cautioners  being  obliged  to  relieve  him  pro  rata  of  all  cost,  skaith,  and 

MOK.  I.  9* 
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damage,  they  are  liable  to  the  cautioner  who  was  distrest,  for  payment  of  anni: 
since  his  distress  and  payment ;  and  also  found,  that  the  cautioner  being 
may  seek  payment  of  the  hail  sum,  except  his  own  proportion ;  just  as  the  prii 
creditor  might  do,  though  the  cautioners  be  obliged  to  relieve  others  fro  rata 
See  SouDUM  et  Pro  Rata.  Gilmour,  No.  124,  p.  91. 

No.  79.    [2154]  Robert  M'Kinlay  v.  William  Ewino.    February  14, 1781. 

The  act  1695,  introducing  the  septennial  prescription  of  cautionary  obligation 
does  not  apply  to  cautionary  obligations  in  suspensions. 

In  a  process  of  suspension,  of  a  charge,  at  the  instance  of  Ewing  v.  Jantt 
Macadam,  John  Macadam  was  offered  as  cautioner  to  the  clerks  of  the  bills, 
consented  to  receive  him,  upon  having  put  into  their  hands  the  following  letta 

addressed  by  M'Kinlay  to  the  suspender's  agent :  "  8th  August  1771.  I  undeiBtanj 
John  Macadam,  tenant  in  Stockrodgeart,  has  become  cautioner  for  James  Macadaoit 
tenant  in  Bellock,  in  the  suspension  at  his  instance,  against  Robert  Ewing  of  Locbend 
and  that  he  is  refused  at  the  Bill  Chamber  ;  I  therefore  hereby  attest,  that  the  m 
John  Macadam  is  a  sufficient  cautioner  in  said  suspension,  and  is  able  to  pay  tht 

sums  charged  for." 
This  missive  was  subscribed  by  M'Kinlay ;  but  was  not  holograph  ;  nor  was  tlM 

subscription  attested  by  witnesses.  The  subscription,  however,  was  judicially 
acknowledged. 

In  1779,  Ewing  having  previously  discussed  both  the  suspender  and  cautioner, 

raised  an  action  against  M'Kinlay,  as  attester  of  the  sufficiency  of  the  latter. 
Pleaded  by  the  defender :  In  the  first  place,  the  letter  founded  on  by  the  pursuer 

contains  nothing  farther  than  a  declaration,  that  the  cautioner  was  sufficient  at  tlM 
time.  It  by  no  means  imports  any  obligation  upon  the  defender  to  become  liable^ 
subaidiarie,  in  the  event  of  his  future  insufficiency.  In  order  to  produce  tUl 
obligation,  the  form  prescribed  by  act  of  sederunt,  27th  December  1709,  would  hav» 

been  requisite,  by  which  *'  attesters  of  cautioners  are  to  be  taken  bound  as  fully  as  tlrt 
cautioners  themselves."  Secondly,  The  missive  is  defective  in  the  statutory  solem- 

nities. And,  thirdly.  Though  it  were  valid,  both  in  substance  and  form,  it  would 
fall  under  the  septennial  prescription  of  cautionary  engagements,  introduced  by  act 
1695,  cap.  5,  which,  from  its  spirit  and  design,  should  be  interpreted  to  extend  equaOf 
to  all  cautioners,  whether  judicial  or  extrajudicial.  Nay,  if  even  the  strict  letter 

of  the  statute  be  adopted,  the  former,  as  well  as  the  latter,  may  be  said  "  to  be  bound 
and  engaged  in  bonds  or  contracts  for  sums." 

Answered  by  the  pursuer,  to  the  first  defence  :  The  nature  of  the  obligation  in» 
curred  by  the  defender  appears  from  the  circumstances  of  the  case,  from  the  whole 

strain  of  the  letter,  and  especially  from  the  words,  "  I  hereby  attest,  &c." 
To  the  second  :  The  judicial  acknowledgement  of  subscription  saves  from  anj 

legal  nullity  supposed  to  arise  even  from  the  statute  1681,  Fountainhall,  v.  1,  p.  692, 
26th  December  1695,  Beatie  contra  Lambie,  voce  Writ  ;  but  especially  [2156]  ̂  
the  case  of  missive  letters  ;  Kilkerran,  p.  605,  Crawford  contra  Wight,  16th  Januaiy 
1739,  voce  Writ  ;  Kilkerran,  p.  609,  Foggo  contra  Milligan,  20th  December  1746, 
voce  Writ  ;  Kilkerran,  p.  612,  Neil  contra  Andrew,  8th  June  1748,  voce  Wrft.  And, 
indeed,  in  all  cases  where  writing  is  not  essential  to  an  obligation,  it  would  seem  that 
such  an  acknowledgment  ought  to  have  that  effect ;  since,  at  first,  nothing  mow 
would  have  been  necessary  to  constitute  the  obligation. 

Answered  to  the  third  defence  :  The  principle  of  the  septennial  limitation  is  none 
of  the  presumptions  on  which  prescription  is  founded.  Hence  the  objection  of  non 

valentia  agendi,  is  not  applicable  to  this  limitation.  According  to  the  defender's 
doctrine,  then,  were  a  litigation  to  be  protracted  during  the  whole  of  the  seven 
years,  at  its  termination,  when  only  the  bond  could  possibly  become  effectual,  the 
cautioner  would,  ipso  jure,  be  liberated.  In  this  manner,  judicial  cautionry  might 
be  rendered  a  vain  and  useless  ceremony.  But,  besides  that  this  interpretation  o( 
the  statute  would,  in  its  consequences,  annihilate  that  security,  it  seems  in  itself 
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truly  impracticable.  Thus,  the  cautioner  is  bound,  not  only  for  the  amount  of  the 
matter  in  dispute,  but  likewise  for  the  expenses  of  the  process.  These,  it  is  plain, 
ncrease  gradually ;  and  consequently,  at  a  variety  of  successive  periods,  give  rise 
to  an  equal  variety  of  obligations.  Is  a  new  term  of  prescription  then  to  commence 
with  each  of  the  obligations  ?  Or,  can  they  be  understood  as  running  a  course  of 
prescription  before  they  shall  have  existed  ? 

The  Court  desired  to  know  the  practice  of  the  Bill  Chamber,  with  respect  to  the 
form  of  attesting  judicial  cautioners ;  and  the  answer  made  by  the  clerks  was,  That, 
in  order  to  render  an  attestor  liable  svbMiarie,  they  were  in  use  to  require  compliance 
with  the  form  prescribed  by  the  act  of  sederunt ;  and  would  not  have  considered  the 
letter  in  question  as  sufficient  for  that  purpose. 

It  was  not  necessary  to  give  judgment  with  respect  to  the  statutory  solemnities. 

With  regard  to  the  other  two  particulars,  the  Lords  found,  "  That  the  act  1695  does 
not  apply  to  cautionary  obligations  in  judicial  proceedings  in  suspensions ;  but  sus- 

tained the  defence,  that  the  attestation  was  irregular  and  invalid." 

Lord  Ordinary,  Wbsthall. — Act.  Morthland. — Alt.  M'CoRiacK. — Clerk,  Menzies. 

Fd,  Die,  V.  3,  p.  121.     Fac.  Col.  No.  35,  p.  63. 

No.  86.  [2163]  Gillespie  v.  Main.    June  26, 1747. 

An  att«8ter  of  a  cautioner  in  a  suspension  may  be  summarily  charged  with  horning 
upon  his  obligation. 

John  Gillespie,  drover  in  Abington,  having  obtained  decreet  before  the  Sherifi 
of  Edinburgh,  against  John  CroU,  flesher  there ;  it  was  suspended,  and  George  Lesly, 
indweller  in  Edinburgh,  became  cautioner,  who  was  attested  by  Andrew  Main,  taylor 

there,  in  these  words,  being  the  ordinary  style  of  attestations,  *'  I  do  hereby  not  only 
attest  the  sufficiency  of  the  within-designed  cautioner,  but  likewise  bind  and  oblige 
me,  my  heirs,  and  executors,  as  cautioners  for  [2164]  him,  and  for  payment  of  the 
within  sums  of  money,  as  fully  in  all  respects  as  the  cautioner  himself,  except  as  to 
the  order  of  discussing  ;  and  consent  thir  presents  be  registrate  with  the  within  bond, 

that  all  execution  pass  thereon  subsidiarie  accordingly." 
A  hill  of  homing  was  presented  against  the  attester,  upon  production  of  a  registrate 

homing  and  denunciation  against  the  suspender  and  cautioner ;  and  the  matter 
being  reported,  because  the  writers  to  the  signet  doubted  whether  an  attester  could 
be  summarily  charged  with  horning,  they  thinking  that  he  was  only  liable  to  a  process. 

The  Lords  directed  the  Lord  Ordinary  to  pass  the  bill. 

Fol.  Die,  V.  3,  p.  122.    D.  Falconer,  v.  1,  No.  194,  p.  259. 

No.  6.       [2171]  Oliphant  V,  Hamilton  of  Kilpoty.    January  2,  1667. 

A  poinding  of  the  ground  is  competent  against  an  apparent  heir,  without  a  charge 
to  enter. 

William  Oliphant  having  obtained  a  decreet  for  poinding  of  the  ground  against 
Hamilton,  he  suspends  on  this  reason.  That  he  was  neither  decerned  as  heir,  nor 
possessor,  but  as  apparent  heir  to  the  heritor,  and  was  never  charged  to  enter  heir. 

The  Lords  repelled  the  reason,' and  found  this  action,  being  real,  was  competent 
against  the  apparent  heir  without  a  charge. 

Fd.  Die.  V.  1,  p.  130.    Stair,  v.  1,  p.  422. 
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No.  4.  [2178]  Criohton  v.  Lord  RossiE.    March  6, 1573- 

A  decree  pronounced  against  a  pupil  was  reduced,  because  his  tutors  and  cimt^ni 
were  not  called  for  their  interest,  although  it  was  notour  he  had  none. 

Fol.  Die.  V.  1,  p.  132.     Maitland,  MS. 

No.  9.  [2180]  E.  KiNGHORN  V.  Collage.    March  8,  1626. 

A  father  administrator,  need  not  be  specially  cited  ;  it  is  sufficient  that  tutors  and 
curators  are  cited  in  general. 

In  an  action  of  removing  of  tenants  defenders,  pursued  at  the  instance  of  the 
Earl  of  Kinghom,  from  the  lands  and  barony  of  Dods,  wherein  one  called  Robert 
CoUace  was  convened ;  who  being  min(»  the  time  of  his  citation,  and  then  having  ba 
father  living,  who  was  administrator  to  him  of  the  law ;  The  Lords  sustained  tiie 
process,  and  the  summoning  of  the  said  minor,  being  summoned  by  the  pnncipal 
summons,  and  executions  thereof,  with  his  tutors  and  curators  generally,  and  thej 
being  generally  summoned,  albeit  that  his  father  was  not  specially  summoned  bv  the 
execution,  who  was  then  living,  whom  the  Lords  found  needed  not  to  be  speciaUj 
sunmioned,  as  said  is,  seeing  the  tutors  and  curators  were  generally  summoned. 

Act.  Hope  et  Rollock. — Alt.  Aiton  et  Nairn. — Clerk,  Qibson. 

Fol,  Die,  V.  1,  p.  132.    Durie,  p.  189. 

No.  12.        [2181]  IJ-  Cairnoussie  v.  L.  Techmurie.    December  17,  1629. 

In  a  declarator  of  redemption  against  a  minor,  the  Lords  found,  that  the  tutors 
and  curators  need  not  generally  be  warned  in  the  instrument  of  premonition, 
since  they  were  specially  and  nominatim  warned. 

Cairnoussie  after  comprising  of  lands  from  L.  Philorth,  the  legal  being  expired, 
pursuing  a  declarator  of  redemption  against  Techmurie,  to  whom  the  land  was  wadset 
before  the  comprising,  by  the  forbears  of  him  from  whom  the  same  was  comprised, 
under  reversion ;  it  was  found.  That  the  heir  of  him  from  whom  it  was  comprised, 
being  publicly  infeft  in  the  same  lands,  needed  not  to  be  summoned  in  this  redemption, 
seeing  in  efiect  he  was  author  to  the  compriser  ;  for  having  the  right  of  his  conven- 

tional reversion  established  in  his  [2182]  person,  by  that  comprising,  which  bring » 
judicial  assignation,  it  behoved  to  be  alike,  as  if  the  debtor  had  made  him  assignee 
to  that  reversion,  qtu)  casu  he  needed  not  to  have  summoned  his  cedent.  Item,  It 
was  found,  That  the  redemption  being  against  a  minor,  the  tutors  and  cuiatois 
needed  not  generally  to  be  warned  in  the  instrument  of  premonition,  his  tutors  being 
specially  warned  nominatim ;  but  it  was  found,  that  the  pursuer  ought  to  instroct, 
that  he  was  tutor,  and  prove  the  same  cum  proces9U. 

Act.  Lautib,  Davidson,  et  Baird.— Alt.  Nicolson  et  Hay. — Clerk,  Gibson. 

Fd.  Die.  V.  1,  p.  133.    Durie,  p.  475. 
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No.  16.       [2184]    Dalqleish  v.  Hamilton.    Feb.  18  k  June  26,  1752. 

The  Lords  sustained  the  objection  to  a  sale  of  a  minor's  lands,  that  the  tutors  and 
coxatorrs  of  the  minor  were  not  called,  and  found  they  could  not  be  called  by  a 
diligence. 

Dalgleish,  as  creditor  to  James  Hamilton,  late  provost  of  Einghom,  brought  a 
1  process  of  sale  against  Hamilton  his  son  and  heir,  of  certain  houses  and  tenements 
ying  about  Kinghorn  ;  in  which  it  was  objected  by  the  defender,  that  the  process  could 
not  proceed,  in  respect  the  defender  was  a  minor,  and  his  tutors  and  curators  were 
not  called. 

The  pursuer  having  applied  to  the  Ordinary,  for  a  diligence  to  cite  the  tutors 
and  curators,  the  Ordmary  stated  the  case  verbally  to  the  Lords ;  and  the  Lords, 
in  respect  the  defender  was  minor  and  not  pupil,  having  advised  the  Ordinary  to 
grant  diligence,  he  granted  it  accordingly. 

They  considered  the  case  of  minor  and  pupil  to  be  different.  A  tutor  acts  for 
the  pupil  who  is  himself  considered  nobody  ;  whereas  a  minor  acts  with  the  curator  ; 
and  as  a  husband  may  be  called  by  a  diligence,  so  a  curator  might. 

But,  upon  advising  petition  and  answers,  the  Lords  "  sustained  the  objection  to 
the  sale,  that  the  tutors  and  curators  of  the  minor  were  not  called,  and  found  they 
Gould  not  be  called  by  a  diligence. 

Fol,  Die,  V.  1,  p.  129.    Kilkerran  (Process),  No.  13,  p.  439. 

No.  19.      [2186]  Lord  Napisr  v..  Sir  William  Nicolsok.    March  1684. 

Found  that  a  minor  ought  call  his  whole  tutors  or  curators,  either  at  the  beginning 
or  cum  frocessu. 

Found  that  a  minor  ought  to  call  his  whole  tutors  or  curators,  either  at  the  begin- 
ning or  cum  processu,  to  the  effect  the  defences  of  every  one  may  be  communicated 

to  &e  benefit  of  all ;  though  every  one  may  be  decerned  in  solidum,  as  was  formerly 

found  in  the  Lord  Pitmedden's  case ;  albeit  the  contrary  was  lately  decided  in 
Lockhart's  case  v.  Mr.  John  Ellies,  No.  13,  p.  2183,  where  the  tutor  called  was 
only  allowed  to  intimate  to  the  rest  of  the  tutors  who  were  not  called.  This  was 
adhered  to  as  to  the  Representatives  of  dead  tutors  ;  December  2,  1684  :  and  the 
like  was  decided  January  1685,  Dalgerno  contra  Henderson.    See  Tutor  and  Pupil. 

Fol.  Die.  V.  1,  p.  133.      Harcarse  (Tutors  and  Curators),  No.  981,  p.  277. 

No.  36.  [2194]  Forrester  v.  Clerk.    March  10,  1627. 

A  special  l^tee  cannot  convene  a  debtor,  without  calling  the  executors  of  the  defunct. 
'Hiey  might  allege  reasons  why  the  legacy  ought  not  to  be  paid. 

In  an  action  betwixt  Forrester  and  Clerk,  for  payment  of  a  legacy  of  a  sum  specially 

adebted  by  the  defunct's  debtor,  designed  in  the  legacy,  the  Lords  found,  That  albeit 
the  Wacy  was  specified  and  designed  certainly  owing  by  such  a  special  debtor,  yet 
that  the  legatar  could  not  convene  the  debtor  therefor,  except  the  executors  of  the 
defunct  had  been  also  convened  in  that  pursuit ;  for  [2196]  they  might  have  alleged 
w>me  reasons  why  the  legacy  should  not  have  been  paid,  as  quod  debita  excedunt  btma, 
or  some  other  lawful  defence,  which  makes  them  necessary  parties  to  have  been  called  ; 
M  that  the  process,  without  their  citation  or  concourse,  could  not  bo  sustained. 

Act.  Nairn. — Alt.  Haliburton. 

Joi.  i>io.  v.  1,  p.  134.    Durie,  p.  288- 
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No.  45.    [2198]  Earl  of  Moray  v.  The  Fbuabs  of  the  Salmon-fishing  of  Ness. 
I  November  8,  1677. 

In  a  declarator  that  the  Sheriff  of  Inverness  had  right  to  fish  three  days  in  the 
of  Ness,  no  necessity  was  found  to  call  the  town,  or  any  but  the  possessors. 

This  is  a  declarator  that  the  Earl,  by  his  gift-right  sheriffship  of  Inverness 
vitam  has  right  to  fish  three  days  in  the  time  called  the  summer-moon,  conform  to 
possession.  Alleged,  The  Sheriff  and  Town  of  Inverness  are  not  called.  Answered, 
He  needs  call  none  but  the  possessors,  let  them  intimate  the  distress.  The  Lords 
repelled  the  allegeance.  Fol.  Die.  v.  1,  p.  135.     FauntainhaU,  MS. 

No.  50.  [2201]  ̂ '  Wardis  v.  Tenants.    February  9,  1628. 

Found  incompetent  to  pursue  declarator  of  servitude  against  tenants,  without  calling 
the  proprietor. 

In  an  action  by  L.  Wardis  against  the  Tenants  of  the  L.  of  Dunkintie,  for  doing 

of  services  to  the  pursuer's  mill,  as  possessors  of  the  land  astricted  thereto^ 
[2202]  wherein  the  L.  of  Dunkintie  their  master,  who  was  not  called  in  the  process, 
compearing  and  admitted  for  his  interest,  alleged,  That  no  process  ought  to  be 
granted  in  this  case,  tending  to  constitute  a  servitude  upon  his  ground,  except  be 
had  been  summoned  to  this  pursuit.  The  Lords  found  no  process  therein,  while  the 
master  be  called  ;  and  this  was  found,  albeit  the  master  himself  compeared  for  bis 
interest,  and  proponed  this  exception  himself,  and  not  with  the  tenants. 

Act.  NicoLsoN. — Alt.  Hope. — Clerk,  Gibson. 
i 

,  M  Fd.  Die.  V.  1,  p.  136.    Duricy  p.  343. 

No.  76.  [2215]  Lord  Blantyre  v.  Walkinshaw.    July  2, 1667. 

In  reduction  of  a  bond  granted  in  minority,  if  the  assignation  be  intimated,  the  assignee 
must  be  cited  inter  annos  tUUes,  and  not  the  cedent. 

The  Lord  Blantyre  pursues  a  reduction  of  a  bond,  as  being  granted  in  his 
minority.  It  was  alleged  for  Walkinshaw,  assignee  to  the  bond,  absolvitor,  because 
there  was  no  process  intented  against  him  intra  annos  utiles,  till  the  pursuer  was  past 
twenty-five  years.  It  was  answered.  That  the  defender's  cedent  was  cited,  to  whom 
the  bond  was  granted,  and  this  defender's  right  will  fall  in  consequence,  and  there 
was  no  necessity  to  cite  him  in  the  same  way ;  that  the  service  of  an  heir  may  be 
reduced  without  calling  of  his  creditors,  or  those  that  are  infeft  by  him. 

The  defender  answered.  That  his  assignation  was  intimated  before  the  citation 
against  his  cedent,  which  cannot  be  miskenned  by  the  pursuer,  to  whom  the  intimation 
was  made,  after  which  the  cedent  had  no  right,  and  any  citation  against  him  was  of 
no  moment ;  neither  is  the  case  alike  to  the  reduction  of  a  retour,  wherein  the  reducer 

doth  neither  know,  nor  is  obliged  to  know,  the  creditors'  rights. 
The  Lords  found  that  the  assignee,  after  the  intimation,  behoved  to  be  cited 

irUra  annos  utiles,  but  they  sustained  improbation  against  the  citation,  made  against 
the  assignee  by  way  of  defence.  In  this  case  it  was  not  urged,  whether  the  intima^ou 
was  personal  to  the  pursuer,  or  only  at  his  dwelling-house  ;  or  whether  it  was  recent 
before  the  citation  ;  for,  if  it  were  not  personal,  or  recent,  it  were  hard  to  oblige  the 
pursuer  to  remember  so  transient  an  act,  as  an  intimation. 

It  was  further  alleged  by  the  defender.  That  there  was  no  lesion,  because  be 
offered  him  to  prove,  that  the  sum  was  delivered  to  the  minor's  curators,  at  least 
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»  the  miuor  and  his  curators  jointly,  who  being  persons  abundantly  sdvendo,  and 
rery  provident,  the  minor  could  have  no  lesion,  seeing  they  were  comptable.  It 
WMs  answered,  non  rdevat,  unless  it  were  alleged  positive,  that  the  sum  were  utiliter 

impeiwvm,  for  the  minor's  profit ;  for,  the  minor  has  his  option,  either  to  pursue  the 
suiators,  as  intromitting,  or  to  reduce  his  obligation,  and  [2216]  the  curators  not  being 
in  this  process,  no  probation  of  the  delivery  of  money  to  them  will  bind  them,  but 
•rerc  there  necessity,  that  they  were  both  cited,  and  it  instructed  by  writ. 

The  Lords  repelled  this  defence,  but  severals  inclined  not  to  sustain  process,  till 
die  curators  were  first  discussed  ;  and  whether  the  minor  was  leped  or  not. 

Fd.  Die.  V.  1,  p.  138.    Stair,  v.  I,  p.  468. 

No.  130.     [2247]  Hammermen  in  Glasgow  v.  Cr\wfurd.    March  5,  1628. 

Action  of  proving  the  tenor  cannot  proceed  against  the  heir  of  a  defunct,  without 
calling  the  executor. 

In  an  action  for  proving  of  the  tenor  of  a  bond  betwixt  the  Hammermen  in  Glasgow 
and  Crawlurd,  who  was  convened  as  heir  to  his  father,  for  proving  of  the  tenor  of 
the  bond  made  by  his  father  to  the  pursuers,  the  Lords  found,  that  no  process  ought 
to  be  granted  for  proving  of  such  tenors  of  obligations,  after  the  decease  of  the  debtor, 
except  the  executors  of  the  defunct  were  specially  called  to  these  pursuits  ;  because 
the  same  tends  to  make  up  obligations,  whereupon  the  executors  may  be  distrest, 

either  by  the  principal  creditor,  or  by  the  debtor's  heir  who  is  convened  ;  which  heir 
thereupon  might  seek  relief  against  [2248]  tl^e  executors  ;  and  because  this  defender 
was  convened,  both  as  heir  and  executor  to  the  defunct,  and  the  defender  condescended 
not  that  there  were  other  executors,  therefore  the  process  was  sustained.     And, 
because  it  was  found  by  the  Lords,  that  this  action  to  prove  a  tenor  was  of  a  dangerous 
con8e()uence,  to  make  up  obligations  after  the  decease  of  the  debtor,  the  cause  of 
amission  not  being  clearly  quaUfied,  which  was  found  necessary  to  be  well-known 
and  qualified,  and  also  proven  in  these  cases  to  make  up  obligations ;  neither  were 
the  articles  libelled  found  sufficient  to  produce  this  action,  which  were  only  conceived 
upon  probation  by  witnesses ;  therefore  the  Lords  assoilzied  from  that  action,  in  so 
far  as  it  was  of  the  nature  of  a  cause  to  prove  the  tenor  of  a  bond  ;  but  because  the 
obligation  desired  to  be  proven  was  only  of  the  sum  of  100  pounds,  therefore  they 
snffered  the  pursuer  to  convert  the  pursuit,  by  this  same  summons,  in  an  action  to 
pay  the  debt  against  the  defender  ;  which  decreet  and  action,  so  converted,  the  Lords 
found  might  be  proven  by  witnesses,  who  saw  the  sum  lent,  and  who  knew  that  the 
defunct  paid  annualrent  therefor ;  and  found,  that  albeit  the  debt  acclaimed  extended 
to  100  pounds,  yet  seeing  it  exceeded  not  100  pounds,  that  it  might  be  proven  by witnesses. 

Act.  Lawtie.— Alt.  MowAT. — Clerk,  Gibson. 

Fd.  Die,  V.  1 ,  p.  143.    Durie,  p.  364. 

No.  3.  [2256]  Keith  v.  Grahame.     January  25,  1668. 

Two  halves  of  a  barony  were  disposed  to  different  persons,  one  before  the  other ; 
the  first  cum  moris  et  maresiis,  only  in  the  tenenda,  not  in  the  dispositive  clause. 
The  property  of  the  moss  of  the  barony,  was  found  to  go  with  the  second  half. 

In  the  case  of  Keith  of  Craigie,  contra  Grahame  of  Creichie,  the  Lords,  upon  pro- 
bation in  mutual  declarators  anent  a  moss,  found,  That  the  barony  of  Craigie  having 

pertained  to  Straiton  of  Lauriston  ;  and  thereafter,  a  part  of  the  same  being  disponed 
to  Keith  and  his  predecessors  ;  and  another  part  to  the  authors  and  predecessors  of 
Grahame  of  Creichie,  extending  the  saids  two  parts  to  the  whole  barony  ;  that  both 
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the  saids  parties  had  interest  and  right  to  the  moss  in  question,  as  to  commontj  i 
pasture,  and  casting  peats  and  turf  ;  but  as  to  the  property  of  the  moss,  they  thoi 
that  it  should  belong  to  that  parcel  which  was  last  disponed  by  the  common  autJ 
seeing  he  disponed  the  other  part  only  cum  moris  et  maresiis  in  the  tenendat  i 
executive  clause ;  no  mention  of  the  moss  being  in  the  dispositive  part ;  so  that  \ 
property  of  the  moss  remained  with  himself  annexed  to  the  other  parcel. 

Fd,  Die.  V.  1,  p.  144.    Dirleton,  No.  149,  p  Sa 

No.  6.     [2258]  Ja-  Buchan  of  Ockhorne  v.  Marjory  Jamieson.     July  18,  1678. 

A  party  being  bound  to  obtain  himself  validly  and  sufficiently  infeft,  the  Lords  fooa 
this  imported  a  public  infeftment. 

One  being  obliged  by  minute  to  infeft  in  lands,  the  Lords  found  it  behoved  to  k 
a  public  infeftment,  a  base  not  securing  against  feudal  delicts,  and  the  mediate  supeiioi 

Fol,  Die,  V,  1,  p.  144.     FoufUainhaU,  MS. 

No.  11.        [2262]  Douglas  of  Pumpharston  v.  Lyme.     February  2,  1630. 

An  infeftment  of  four  acres  of  land,  found  to  be  demonstrative  and  not  taxatiye 
and  therefore  was  sustained  against  a  process  of  removing,  the  pursuer  crayij^ 
the  possessor  to  be  removed  from  all  that  was  above  four  acres. 

In  a  removing,  the  defender  defending  with  his  infeftment  of  the  miln  libcUeJ 
and  four  acres  of  land  ;  and  the  pursuer  passing  from  that,  and  desiring  the  defende 
to  remove  from  all  which  should  exceed  four  acres  after  metting, — The  lord 
found.  That  in  the  removing,  the  defender  and  his  predecessors*  immemorial  poaaea 
sion  of  the  land,  which  they  bruiked  at  four  acres  of  land  without  interruption,  oi^k 
to  defend  against  this  removing,  albeit  the  excresce  of  the  land  possessed  shonk 
exceed  four  acres,  and  should  be  more  than  six  or  seven ;  whereanent  in  this  removing 
the  Lords  would  take  no  trial  by  metting. 

Act.   . — Alt.  Craig. 

FoL  Die.  V.  1,  p.  145.    Durte,  p.  489. 

No.  12.  Murray  v.  Oliphant's  Wife.    February  1,  1634. 

If  to  an  infeftment  of  lands,  under  a  general  denomination,  be  added  a  more  particukf 
description,  expressing  the  names  of  the  particular  tenants  possessing  some  ol 
the  lands  only ;  this  will  be  reckoned  taxative,  to  limit  the  infeftment  to  the 
lands  possessed  by  the  particular  tenants  enumerated,  though  the  rent  of  the 
parts  be  not  sufficient  to  pay  the  sum,  for  the  security  of  which  the  infeftment 
was  granted. 

Sir  Patrick  Murray  having  obtained  decreet  of  removing  against  Mr.  Willi^ni 
Oliphant's  wife,  for  removing  from  the  lands  of  Middleton  and  Powflat,  she  suspendSf 
that  she  is  infeft  in  the  lands  and  mains  of  Uphall  in  liferent  (she  being  now  divorced)i 
of  the  which  lands  these  are  a  part ;  and  the  party  answering.  That  her  infeftment^ 
albeit  bearing  "  the  whole  mains,"  cannot  extend  to  those  lands  contained  in  W 
decreet,  because  the  same  bore,  "  her  to  be  infeft  in  the  whole  mains,  containing  the 
lands  underwritten,  viz.  (for  these  were  the  words  of  her  infeftment),  the  lands  jpoB* 
sessed  by  particular  tenants,  specially  enumerate  and  exprest  in  the  said  infeft" 
ment  "  :  And  true  it  is,  that  these  lands  were  not  then,  nor  at  any  time  before,  p«' 
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by  these  tenants  ;  and  so  she  canbot  claim  the  same,  seeing  he  offers  to  prove, 
tkat  these  lands  were  then  possest  by  other  tenants,  viz.  . — And  the 
suspender  answering,  That  albeit  some  of  the  mains  were  possest  by  the  tenants 
designed  in  her  infeftment,  yet  that  was  not  enough  to  exclude  her  bom  the  rest ; 
ior  diat  word  (viz.  possest  by  these  several  tenants)  is  not  of  that  force  to  take  away 
the  right  of  the  rest  of  the  mains  from  her ;  specially  seeing,  by  her  contract  of  marriage, 
she  ia  ordered  to  be  provided  to  the  lands  worth  20  chalders  victual  yearly  ;  and  want- 

ing these  lands  controverted,  she  will  inlack  three  chalders  victual  thereof. — The 
Lords,  in  respect  of  the  said  infeftment,  bearing  the  foresaid  clause,  viz.  possest  by 
the  tenants  specially  designed  therein,  found.  That  the  suspender's  liferent  could 
[2863]  extend  to  no  more  of  the  mains,  but  to  so  much  thereof,  as  was  then  possest 
by  the  saids  special  tenants,  and  could  not  extend  to  these  lands  acclaimed,  wherein 
ibis  defender  was  infeft,  albeit  after  her  contract  of  marriage  ;  and  found  these  words 
(possest  by  these  tenants),  not  to  be  demonstrative,  but  to  be  taxative,  and  to  restrict 
her  right  to  so  much  of  the  mains,  as  then  was  possest  by  them,  and  that  she  could 

have  right  to  no  more ;  therefore  admitted  to  the  defender's  probation,  that  these 
lands  acclaimed  were,  at  that  time  of  the  suspender's  infeftment,  possest  by  other 
tenants  condescended  on ;  and  repelled  the  answer  made  by  the  suspender,  bearing 
the  same  to  be  a  part  of  the  mains  ;  for  albeit  they  were  so,  yet  by  the  restriction  of 
her  infeftment,  she  had  no  right  thereto. 

Clerk,  Scot. 

Fol,  Die.  V.  1,  p.  145.    Dune,  p.  699. 

No.  29.    [2274]  Mrs.  Frances  Ker  v.  John  Young.    February  19,  1745. 

A  contract,  disponing  to  a  wife  the  half  of  insight  plenishing,  household  furniture, 
and  other  moveable  goods,  was  found  not  to  comprehend  nomina. 

Frances  Ker,  relict  of  William  Lindsay  of  Wauchop,  writer  in  Edinburgh,  pursued 

John  Young,  writer  there,  her  husband's  executor  and  trustee,  for  that  by  their  con- 
tract of  marriage,  he  had  disponed  to  her,  in  case  she  survived  him,  "  the  just  and 

equal  half,  and  if  there  were  no  child  of  the  marriage  in  life  at  his  death,  the  whole 
of  the  insight  plemshin^  and  household  furniture,  and  other  moveable  goods  that 
should  be  in  his  possession,  or  in  common  betwixt  them  the  time  of  his  decease,  if 
he  should  be  the  first  deceaser." 

The  question  was.  Whether  such  nomina  as  fall  under  the  communion  between 
man  and  wife,  were  due  to  the  pursuer  in  virtue  of  this  clause  ? 

The  Lords  found  nomina  not  comprehended. 

Reporter,  Lord  Monzie. — Act.  A.  Macdowal.— Alt,  Moncrief. 

F  D,  Falconer,  v.  1,  p.  79. 

No.  35.  [2282]  Farquhar  v.  M*Kain.    July  28,  1638. 

Parties  were  bound  "conjunctly  and  severally,  ilk  one  for  his  own  part."    This  was 
interpreted  to  mean,  that  each  was  liable  only  for  a  half. 

One  Patrick  Farquhar  having  charged  James  M'Kain  for  £700,  conform  to  his 
bond,  of  this  tenor,  viz.  bearing,  "  That  the  said  James  M'Kain  and  John  Gordon 
bind  and  oblige  them,  conjunctly  and  severally,  to  pay  the  said  sum  at  the  term 
contained  in  the  bond,  ilk  one  of  them  for  their  own  part "  ;  these  were  the  very 
words,  in  respect  of  the  which  clause,  terminating  the  prior  words  of  "  conjunctly 
and  severally,"  and  resolving  in  payment,  ilk  one  of  them  of  their  own  parts ; — 
The  Lords  suspended  the  charges  against  M'Kain  for  the  half  of  the  sum,  and  found 
bim  only  debtor  of  the  one  half  thereof,  and  not  of  the  whole.  Durie,  p.  861. 
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No.  43.    [2290]  Emilia  and  Margaret  Farquharsons  v.  James  Farqui 
March  2, 1756. 

The  words  of  a  deed,  disponing  "  all  lands  which  should  pertain  to  the  granter  \ 
the  time  of  his  death,  to  his  brother's  heirs  and  assignees  whatsoever,    were  r 
found  to  comprehend  a  subject  to  which  the  granter  afterwards  succeeded,  1 

from  circumstances  appeared  not  to  have  been  within  the  granter's  intention. 

The  lands  of  Inverey  and  Tullich,  holding  of  subjects  superiors,  belonged ^o  X 

Farquharson.     He  had  issue,  by  his  first  marriage,  two  sons,  Patrick  and  '^ by  his  second,  James  the  defender. 
The  ancient  destination  of  the  lands  aforesaid  was  to  heirs-male  ;  but  the 

were  evicted  from  John,  and  purchased  by  his  son  Patrick. 
Patrick  obtained  charters  of  resignation  from  his  superiors,  and  took  the 

cession  of  the  said  lands,  devised  "  to  the  heirs-male  of  his  body ;  whom  failing, 
his  heirs-male  whatsoever  ;  whom  failing,  to  his  heirs  and  assignees  whatsoever." 

Patrick  was  married  twice  ;  by  his  first  marriage  he  haa  issue,  daughters  onhr* 
In  the  1714,  by  marriage-contract  with  his  second  wife,  he  provided  the  said  lanli 
"  to  the  heir-male  of  that  marriage ;  whom  failing,  to  his  heirs-male  whatsoever; 
whom  failing,  to  his  heirs  and  assignees  whatsoever."  This  contract  contains  t 
procuratory  of  resignation  in  the  terms  above  mentioned. 

Of  this  marriage  he  had  issue,  two  sons,  Joseph  and  Benjamin,  and  two  daughteiSi 
the  pursuers. 

In  the  1737  Patrick  died,  and  was  succeeded  by  his  son  Joseph,  who  died  aln 
in  the  same  year,  without  compleating  his  titles.  He  was  succeeded  by  his  brothflr 
Benjamin,  who,  in  1738,  made  up  titles  to  the  lands  of  Inverey  and  Tullich ;  and 
dying  soon  after,  was  succeeded  by  his  uncle  Charles,  brother-german  of  Patrick. 

This  Charles,  in  the  1721,  executed  a  deed  of  the  following  tenor  :  ''  For  certani 
reasonable  causes,  he  sells,  assigns,  and  dispones  to,  and  in  favour  of  Patrick  hift 
brother,  his  heirs  and  assignees  whatsoever,  all  lands,  heritages,  tenements,  annual- 
rents,  debts,  sums  of  money,  heritable  and  moveable,  and  all  goods  [2291]  whatsoeTer 
which  shall  happen  to  pertain  to  him  at  the  time  of  his  decease,  whenever  the  same 
shall  happen."  This  disposition  is  granted  with  the  burden  of  all  debts  contracted, 
or  to  be  contracted ;  reserves  a  power  to  alter  even  on  deathbed  ;  and  contains  i 
clause  dispensing  with  delivery. 

In  1739,  Charles  executed  a  procuratory  for  resigning  the  estate  of  Auchlossan, 
his  own  purchase,  in  favour  of  himself  and  the  heirs-male  of  his  body  ;  whom  failing, 
to  his  other  heirs-male. 

Afterwards,  in  the  same  year,  Charles  was  served  heir-male  in  general  to  his 
nephew  Benjamin,  the  person  last  infeft,  and  also  obtained  precepts  of  dare  for  infcft- 
ment  in  Inverey  and  Tullich,  as  heir  to  him. 

Upon  the  death  of  Charles,  in  the  1747,  James,  his  brother  consan^uinean  and 
heir-male,  took  possession  of  the  estates  of  Inverey  and  Tullich,  in  virtue  of  the 
investitures  to  heirs-male. 

Emilia  and  Margaret,  the  daughters  of  Patrick,  insisted  in  an  action  against  James, 
for  having  it  declared  that  they,  in  virtue  of  the  disposition  in  the  1721,  had  right 
to  the  lands  of  Inverey  and  Tullich,  as  heirs  whatsoever  of  Charles,  and  that  James 
should  make  up  titles  and  denude  himself  in  their  favour. 

Pleaded  for  the  defender.  The  pursuers  cannot  take  by  the  deed  1721  ;  for  that, 
Imo,  It  being  conceived  in  favour  of  Patrick  first,  and  then  of  his  children,  can  bestow 
110  more  on  them  than  on  him  :  Now,  it  could  not  mean  to  bestow  on  him  the  lands 
of  Inverey  and  Tullich,  which  were  already  his  property.  Charles  had  in  view  the 

event  of  Patrick's  succeeding  to  him,  not  the  event  of  his  succeeding  to  the  estates 
of  Patrick  ;  as  Charles  had  no  expectation  of  this  last  event,  he  cannot  have  had  any 
intention  of  providing  for  it ;  consequently  the  words  heirs  whatsoever,  are  words 
without  intention,  and  as  such  ineffectual  in  law.  But,  independent  of  this,  2do, 
Although  the  expression  heirs  whatsoever,  docs,  in  the  abstract,  imply  heirs  of  line ; 
yet,  when  it  is  used  in  any  particular  deed,  it  must  be  explained  according  to  the 
intention  of  the  disponer,  and  the  nature  of  the  subject  disponed.  As  in  the  1721,  the 
investitures  of  Inverey  and  Tullich  were  to  the  heirs-male  of  Patrick  ;  the  words  heiis 
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riialaoever  of  Patrick,  must  be  understood  of  heirs-male  ;  which  character  belongs 
0  the  defender.  By  that  expression  Charles  could  not  have  intended  heirs  of  line  ; 
br  that,  in  the  1739,  he  devised  Auchlossan  to  heirs-male  :  Now  he  never  could  have 
levised  his  conqueat  to  heirs-male,  and  Inverey  and  Tullich,  his  paternal  inheritance, 
D  heirs  of  line. 

Answered  for  the  pursuers,  He  who  grants  a  general  disposition  of  whatever 
nbjects  shall  belong  to  him  at  his  death,  has  no  special  lands  or  moveables  in  view, 
hch  disposition  conveys  not  particular  subjects,  but  the  chance  of  succeeding  to 
dl  subjects  whereof  the  disponer  shall  die  possessed  ;  the  extent  of  what  is  conveyed 

vill  be  ascertained  from  the  condition  of  the  disponer's  estate  at  his  death.  Thus, 
n  the  present  case,  Charles,  when  he  executed  the  deed  1721,  had  no  view  to  Inverey 
laid  Tullich  ;  yet,  as  those  estates  devolved  to  him,  they  came  under  the  description 

sf  **  all  lands  belonging  to  him  at  the  [2292]  time  of  his  death,"  and  fall  to  the  pursuers 
IS  heirs  whatsoever  of  Patrick,  called  by  the  deed  1721.  As  Charles  survived  Patrick, 
be  saw  that  event  which  is  said  to  have  been  unforeseen  ;  yet  did  he  not  revoke  the 
leed  1721,  neither  can  the  Court.  The  settlement  of  Auchlossan  in  the  1739,  can 
liave  no  further  efiect  than  as  to  the  estate  thereby  settled. 

2do,  To  the  arguments  from  the  supposed  ambiguity  of  the  expression  heirs-male 
whatsoever,  it  is  answered.  That  the  expression  is  variously  interpreted  in  purchases 
of  rights,  but  not  in  settlements.  When  a  purchaser  is  unwilling  to  communicate 
to  the  seller  the  nature  of  his  family  settlements,  he  takes  his  purchase  to  heirs  what- 
ttoever.  This  expression  will,  in  law,  be  limited  or  extended  according  to  the  settle- 

ments ;  but  in  the  settlements  themselves  it  has  a  determined  technical  meaning, 
and  must  imply  heirs  of  line. 

'^  The  Lords  found  no  action  competent  to  the  pursuers,  in  virtue  of  the  deed 
1721  against  the  defender,  to  oblige  him  to  denude  of  the  estates  of  Inverey  and 

TuUich." 

Act.  Miller,  Brown,  et  Lockhart. — Alt.  Wedderburn,  Garden,  et  Ferguson. — 
Clerk,  KiRKPATRicK. 

Fac,  Col,  No.  193,  p.  285. 

This  cause  was  appealed. — The  House  of  Lords  Ordered  and  Adjudged,  That 
the  interlocutor  complained  of  be  affirmed. 

No.  49.  [2304]  Irvine  v.  Irvines.    December  15,  1744. 

A  son  having  granted  a  discharge  of  all  claims  against  his  father's  estate,  it  was  found 
that  he  was  not  prevented  from  bringing  a  reduction  of  a  deed  granted  by  his 
^ther  on  deathbed. 

Patrick  Irvine,  eldest  son  of  Patrick  Irvine,  merchant  in  Prestonpans,  in  his 
contract  of  marriage,  in  consideration  of  the  settlements  by  his  father  therein 

Q3061  upon  him,  accepted  thereof, '"  in  full  contentation  and  satisfaction  of  all,  or  any 
tiling,  or  claim,  or  interest  that  he  could  any  ways  ask  or  pretend  from  his  said  father, 
by  virtue  of  his  mother's  contract  of  marriage,  or  any  other  manner  of  way,  and  in 
Wlof  all  interest,  claim,  or  pretence  he  could  pretend  to,  or  claim  of  his  said  father's 
^te,  personal  or  real  after  his  death,  excepting  his  said  father's  good  will ;  and 
discharged  his  said  father  for  ever,  excepting  as  said  was."  Old  Patrick,  on  death- 

bed, disponed  his  real  subjects  to  his  younger  children ;  and,  by  his  testament  of 
the  same  date,  left  his  son  800  merks,  on  the  condition  of  his  own  surviving  the  deed 
60  days,  and  no  otherwise. 

Patrick  the  son  raised  a  reduction  on  the  head  of  deathbed  ;  in  which  the  Lords, 

6tii  November  1744,  "  Sustained  the  defence  founded  on  the  pursuer's  contract  of 
nwrriage;  and  therefore  repelled  the  reason  of  reduction,  and  found,  by  reason  of 
the  said  clause,  that  the  pursuer  had  no  right  to  heirship  moveables. 

Pleaded  in  a  reclaiming  bill,  The  law  of  deathbed,  either  introduced  or  confirmed 
by  statute,  W.  I.  c.  13,  which  is  noticed  in  Reg,  Maj,  1.  2,  c.  18,  §  7  e/  9,  has  hitherto 
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been  held  so  strong  as  to  get  the  better  of  rational  provisions  to  children,  Duzie,  p. 
Ist  July  1637,  Cranston  v»  Richardson,  voce  Deathbed  ;  and  Rem.  Dec.  y.  1,  p. 

July  1721,  Sir  James  Fowlis  v.  his  Sisters,  Ibidem  :  But  as  the  interlocutor  compi ' 
against  refers  to,  and  is  founded  on,  the  clause  in  the  pursuer's  contract  of  mAi 
he  contends  that  this  clause  cannot  support  it,  because  there  is  a  great  diff( 
betwixt  this  case,  and  where  a  person  ̂ pones  lands,  reserving  power  to  himaeH 
burden  upon  deathbed  ;  for  there  the  disponee  having  accepted  the  estate,  with 
quality,  cannot  reprobate  it :   And  besides,  as  he  is  not  heir,  he  does  not  fall 
the  law  of  deathbed . 

The  clause  would  not  have  hindered  the  pursuer's  legal  succession  to  his  f&l 
heritage  ;  and  on  deathbed,  no  deed  can  be  granted  in  prejudice  of  the  heir. 

It  does  not  bear  to  be  a  consent  to  a  disposal  on  deathbed ;   and  if  it  did, 
consent  has  been  found  to  be  of  no  avail,  4th  December  1733,  Inglis  v.  Hi 
and  in  a  case  precisely  parallel  to  the  present,  13th  November  1728,  Reids  v,  CampI 
both  cited,  voce  Deathbed. 

Answered,  The  law  of  deathbed  does  not  strike  against  deeds  for  true,  just, 

necessary  causes  ;  the  Reg,  Maj.  generally  makes  use  of  the  word  donate ;  aDd ' this  law  does  not  strike  against  deeds  in  implement  of  a  prior  obUgation,  19tk  Ji 
1706,  Edmonston  v.  Edmonston  ;  nor  does  it  import  whether  it  be  a  civil  or 
natural  obUgation ;  for  Craig  says,  L.  1,  Dieg,  13,  In  lecto  cBgritudinis  fcM 
uxori  usumfrudum  constituere ;  and  so  it  was  found,  23d  February  1665,  Ja( 
Pollock ;  21st  January  1668,  Shaw  v.  Calderwood ;  and  the  Lady  v.  the  Laiid 
Dunlop,  marked  by  Hope,  title  Tbinds  ;  and  25th  3vlj  1672,  Gray  v.  Gray ;  i| 
16th  June  1676,  Mitchell  v,  Littlejohn ;  *  and  this  doctrme  will  support  the  deedsi 
question,  being  [2306]  only  a  provision  to  younger  children,  when  the  elder  14 
formerly  provided  for. 

But,  2do,  Supposing  the  deeds  reducible  of  their  own  nature,  they  must  be  supportai 
from  the  pursuers  consent.  The  moment  a  man  is  on  deathbed,  there  arise  tluH 
several  interests,  which  he  cannot  hurt,  that  of  the  heir,  of  the  children,  and  of  tkl 

relict :  Now  it  has  been  many  times  determined,  the  reUct  and  children's  renonciatifll 
will  bar  them  ;  and  why  ought  not  the  heir's  to  have  the  same  effect  1  There  cia 
no  difference  be  conceived  betwixt  this  case,  and  that  of  lands  disponed  to  an  hdl^ 
with  a  reserved  faculty  :  The  accepting  of  a  provision  in  full  of  all  pretensions,  vA 
then  quarrelUng  this  deed,  is  equally  approbating  and  reprobating  ;  and  it  cannot  hi 
denied  to  be  a  prejudice  to  the  heir,  to  take  that  under  a  burden,  which,  had  it  ofll. 
been  for  the  deed  on  deathbed,  he  would  have  taken  free. 

It  was  disputed  whether  Patrick  Irvine  had  heirship  moveables,  being  only  infflft 
in  houses  in  Prestonpans. 

The  Lords,  4th  December,  sustained  the  reasons  of  reduction ;  and  thereloM 
reduced  the  dispositions  libelled,  and  found  the  defunct  had  heirship  moveabkB, 
and  that  the  pursuer  had  a  right  to  them  :  And  this  day  they  refused  a  reclaimuf 
bill  and  adhered.    See  Hbibship  Moveables. 

Act.  A.  Macdowal. — Alt.  G.  Bown. — Clerk,  Gibson. 

Id.  Die,  V.  3,  p.  123.    JD.  Falconer,  v.  1,  p.  27. 

No.  54.      [2312]  John  Maclauchlan  of  St.  Goan's  v,  John  Campbell. 
January  12,  1757. 

A  disposition  of  a  subject  destined  it  in  one  clause  to  heirs-male,  but  in  the  Nst  of 
the  clauses  to  heirs  whatsoever.     The  Lords  found,  that  the  destination  was  to  ! 

heirs-male,  as  heirs  whatsoever  comprehended  heirs-male  ;  but,  the  term  beiis* male  was  exclusive  of  all  others. 

In  1660,  John  Macdougal  of  DunnolUe,  granted  a  wadset-right  of  part  of  tk 
lands  of  Balleraoir  to  Mr.  John  Maciauchlau,  minister  at  Seal,  his  heirs-male  and  as- 

signees, redeemable  by  payment  of  3200  merks  ;  upon  which  sasine  followed. 

*  See  all  these  cases  voce  Deathbed. 
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In  1663,  Dunnollie  granted  a  second  wadset-right  to  Mr.  John  Maclauchlan,  minister 
%  Eibynver,  the  son  of  the  first  wadsetter,  which  was  executed  in  the  form  of  a 
fentual  contract.  It  recited  the  first  wadset  to  heirs-male ;  and  in  respect  that 
fc  John  the  younger  had  right  to  the  3200  merks,  as  heir  to  his  father,  and  that  he 
lid  advanced  to  Dunnollie  another  sum  of  3000  merks,  therefore,  in  security  of  both 
kmB,  extending  to  6200  merks,  Dunnollie  of  new  sold  and  disponed  to  the  said  Mr. 
Mm,  his  heirs  and  assignees  whatsomever,  the  whole  six  merk  land  of  Ballemoir,  &c.  : 
hit  immediately  after  the  dispositive  clause  followed  an  obligation  to  infef t  the  said 
Ir.  Jdm,  his  heirs-male  and  assignees  whatsomever. — Most  of  the  other  clauses  bore, 
k  general,  Mr.  John  and  his  foresaids ;  but  in  the  clause  of  redemption,  Mr.  John 
ibtiged  him,  his  heirs  and  assignees  whomsoever,  to  grant  a  letter  of  reversion  ;  and 
b  CM6  of  redemption,  Dunnome  became  bound  to  pay  the  6200  merks  to  Mr.  John, 
hb  heirs,  executors,  or  assignees  whatsomever. 

This  contract  did  not  contain  a  precept  of  sasine  ;  but  of  the  some  date  Dunnollie 
gitnted  a  charter,  bearing  to  be  in  implement  of  and  conform  to  the  contract,  which 
WIS  there  held  as  repeated ;  but  nevertheless  confirming  the  right  to  Mr.  John,  heredibtM 
MM  H  asngnalis  quHniseunqiie.  Upon  this  charts  Mr.  John  was  infeft.  He  was 
loeceeded  by  his  eldest  son  John  ;  who  made  up  no  titles,  but  possessed  the  lands  till 
his  death  in  the  1710,  leaving  only  a  daughter,  Margaret ;  and  thereupon  the 
foaBeflsion  was  assumed  by  the  other  younger  sons  of  old  Mr.  John,  and  their  sons, 
M  heirs-male,  but  without  making  up  titles. 

In  1752,  John  Campbell,  the  son  of  Margaret  the  daughter,  obtained  himself 
served  heir  of  line  in  special  to  Mr.  John  the  original  wadsetter  ;  but  his  service  was 
ehftUenged  in  a  reduction  and  declarator  at  the  instance  of  Mr.  John  Maclauchlan 

of  St  Coan's,  the  heir-male  of  the  wadsetter^ 
Pleaded  for  the  pursuer.  The  intention  of  the  original  wadsetter,  to  take  the  ri^ht 

to  hia  heirs-male,  and  not  to  his  heirs  of  line,  is  plain,  not  only  from  the  conception 
eftiie  first  wadset-right,  to  which  the  second  refers,  but  also  from  [2313]  the  obliga- 

tion to  infeft  contained  in  the  contract  in  question,  which  is  taken  expressly  to  heirs- 
luie :  and  although,  in  the  dispositive  clause,  the  right  is  given  to  heirs  and  assignees 
vhatioever,  yet  that  must  be  understood  to  mean  heirs-male ;  because  the  term 
hein-male  has  a  certain  and  definite  meaning,  quite  incompatible  with  a  destination 
tohebs-female ;  but  heirs  and  assignees  whatsoever  may,  and  often  does,  comprehend 
keiis-male.  Had  not  heirs-male  been  intended  to  be  preferred,  they  never  would 
have  been  mentioned  in  any  part  of  the  deed.  And  as  for  the  charter  to  heirs  what- 
never,  it  cannot  alter  the  case,  seeing  it  refers  to  the  contract,  and  is  expressly  meant 
to  complete  and  confirm,  not  to  alter  it. — Besides,  by  the  old  Feudal  law,  rights  taken 
toheiis  whatsoever  were  constructed  nude  fees ;  and  to  this  day,  in  the  Highlands  of 
Sootknd,  where  those  lands  lie,  few  estates  are  devised  to  heirs-female. 

Answered  for  the  defender,  It  is  more  reasonable  to  presume  the  wadsetter's 
intention  to  have  been,  that  the  right  should  go  to  heirs  of  Une  than  to  heirs-male. 
Heiis-msle  are  only  mentioned  in  one  clause,  which  might  be  by  mistake  ;  whereas 
Ittiis  whatsoever  occur  in  difierent  clauses.  The  charter  is  expressly  so  conceived, 
And  inieftment  followed  upon  that  charter.  It  matters  not  what  were  the  ancient 
rales  of  feudal  succession,  when  military  services  and  tenures  were  in  use  ;  for  now 
it  is  established,  that  a  destination  to  heirs  whatsoever  will  carry  an  estate  to  a  nearer 
heir-female,  in  preference  to  a  remoter  heir-male. 

"  The  Lords  sustained  the  reasons  of  reduction  of  the  defender's  service  as  heir 
of  line,  and  decerned  in  the  declarator  at  the  instance  of  the  heir-male.'' 

Act.  Rae,  Lockhart. — Alt.  Burnett. 

^  *.  Fol.  Die.  V.  3,  p.  125.     Fac.  Cd.  No.  9,  p.  16. 
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No.  56.        [2315]  Robert  Hay  v.  Miss  Francis  Hay.    July  24,  1788. 

The  expression,  lawful  heirs-inalc,  employed  in  certain  parts  of  an  entail,  with  1 
same  meaning,  so  far  as  appeared,  as  that  of  heirs-male  of  the  bodies  of  the  i 
stitutes,  used  in  other  places  of  the  deed,  was,  nevertheless,  strictly  inter] 
in  conformity  to  the  words. 

Sir  Robert  Hay  of  Linplum  executed  a  deed  of  settlement,  by  which  he  d( 
his  estate  to  such  of  the  younger  sons  of  the  family  of  Tweeddale  as  were  then  ii 

existence,  nominatim  et  seriatim,  and  the  heirs-male  of  their  bodies,  ̂ *  whom  ~ to  Alexander  Hay,  second  son  to  Alexander  Hay  of  Drummelzier,  and  his  Ui 

heirs-male  ;  "  and,  after  some  other  substitutions,  ''  to  the  heirs-female  of  the ' 
of  John  Marquis  of  Tweeddale."  From  the  tenor  of  the  deed,  however,  it  a] 
highly  probable,  that  the  alteration  of  the  expression  "  heirs-male  of  the 
as  applied  to  the  Tweeddale  family,  into  "  lawful  heirs-male,"  employed  with 
to  that  of  Drummelzier,  was  not  occasioned  by  any  difference  in  the  intention  of 
granter,  but  had  crept  in  through  the  inaccuracy  or  want  of  skill  of  the  writer,  whtt 
was  not  a  conveyancer  by  profession. 

Alexander  Hay  died  without  issue  ;  and  the  prior  substitutes  having  failed,  Ai 
succession  was  claimed  by  his  brother,  Robert  Hay,  as  his  heir.  It  was  likeviBt 
claimed  by  Miss  Hay,  as  heir-female  of  John  Marquis  of  Tweeddale,  the  inteimediiif 
substitutes  having  also  failed.     In  the  competition  of  brieves  which  followed,  it  wit 

Pleaded  for  Miss  Hay :  When,  in  interpreting  the  settlement  of  an  estate,  a  doubl 
arises  with  respect  to  any  restriction  or  limitation  of  property,  no  latitude  of  con* 
struction  ought  to  be  allowed  ;  but  when  the  only  question  is,  whether  the  gnntit| 

has  devised  his  succession  to  one  heir  or  to  another,  the  opposite  principle  prevail^' 
and  that  construction  is  to  be  adopted  which  is  best  calculated  to  give  effect  to  Ui 
will,  secundum  id  quod  credibile  est  cogitatum,  1.  24,  ff.  De  Reb.  dub.  Voet.  ad  eund.  tiL 
§  4. ;  Blackstone's  Commentaries,  b.  2,  c.  23.  No  doubt  the  term  heirs-male  com* 
monly  denotes  heirs-male  in  general ;  yet  it  is  capable  of  being  limited  to  the  heior 
male  of  the  body,  when  from  circumstances  such  is  evinced  to  have  been  the  will  «f 
the  devisor.  A  similar  interpretation  of  the  parallel  expression  heirs-female  has  hJ 
repeatedly  the  sanction  of  the  Court ;  No.  50,  p.  2306,  and  No.  51,  p.  2308.  Aol 
in  the  civil  law,  the  rule  is  established,  1. 17,  §  8,  ff.  Ad.  senatusconsuU  TrAeU. ;  Mantif, 
De  canjecturis  alt.  volunt.  lib.  8,  tit.  14,  §  6.  Even  the  statute  of  1685  affords  ai 

instance  of  the  limited  interpretation  of  the  word  "  heirs,"  it  being  there  confined  tft 
de-[2316]-8cendants  alone.  If,  then,  the  expression  in  question  can  possibly  b 
understood  of  the  heirs-male  of  the  body,  and  not  the  neirs-male  in  general,  ol 
Alexander  Hay,  that  first  construction  should  be  admitted,  as  evidently  moxe 
conformable  to  the  views  of  the  entailer. 

Answered,  There  is  no  room  here  for  a  qucsstio  vduntaiis,  since  the  expression  oi 
the  entailer  is  not  ambiguous,  but  precise  and  definite  ;  the  term  heirs-male  h&yvo§ 
only  one  signification.  The  authority  of  the  Roman  law,  or  of  civilians,  however 
weighty  in  other  matters,  is  but  of  little  avail  in  questions  of  tailzied  succesaioDi 
which  may  relate  to  various  heirs  and  substitutions  unknown  in  that  law.  At  the 
same  time,  unless  the  words  alieno  hcerede,  which  occur  in  1.  17,  §  8,  Ad  SCium  M* 
be  converted  into  sine  hcBrede,  a  change  for  which  there  is  no  authority,  that  text 
will  not  support  the  opposite  argument.  With  regard  to  the  supposed  limited  a^ 
ceptation  of  the  word  "  heirs  "  in  the  language  of  the  act  1685,  it  is  not  the  descendant! 
alone  of  the  person  forfeiting  that  are  there  meant,  but  such  of  his  heirs,  whether  of 
his  body  or  not,  as  are  called  by  the  entail,  in  opposition  to  the  person  next  in  sub- 

stitution and  his  heirs.  The  calling  of  persons  and  their  heirs  in  general,  though  not 
usual  in  entails,  is  exemplified  in  the  entail  of  Duff  of  Braco,  Recoil  of  Tailzies,  vol  4, 
p.  340.  It  is  only  to  be  added,  that  the  doctrine  now  maintained  was  strongly  83DC* 
tioned  by  the  judgment  of  the  House  of  Lords,  in  the  cases  of  Bailie  contra  Tenant, 
17th  June  1766,  voce  Succession  ;  and  of  Edmonstone  contra  Edmonstone^  24tli 
November  1769,  voce  Tailzie. 

The  cause  was  reported  on  informations  appointed  by  the  Judges  Assesaois  to 
the  Macers,  when 

The  Court  considered  themselves  as  bound  to  give  judgment  according  to  the 
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ignification  of  the  term  in  question,  it  being  by  the  majority  deemed  unambiguous  ; 
lotwithBtanding  that  the  probable  intention  of  the  entailer  was  admitted  to  be 
ontrary. 

The  interlocutor  of  the  Court  was  as  follows  :  '"  The  Lords  find.  That  the  claimant 
kobert  Haj  is  preferable,  and  entitled  to  be  served  heir  of  tailzie  and  provision, 

mder  the  settlement  in  question." 
To  this  interlocutor  they  adhered,  on  advising  a  reclaiming  petition  with  answers. 

EtepoTter,    Lord    Monboddo. — For    Mr.    Hay,    Wight,    Rolland. — ^Alt.    Lord- 
Advocate  Blair. — Clerk,  Menzies. 

SUwaH,  Fol.  Die.  v.  3,  p.  124.    Fac,  Col.  No.  38,  p.  62. 

This  case  was  appealed. — April  7,  1789. — The  House  of  Lords  Ordered  and 
Adjudged,  That  the  appeal  be  dismissed,  and  the  interlocutors  complained  of  be 
tffirm^. 

No.  57.        [2317]  James  Fairservice  v.  James  Whyte.    June  17,  1789. 

Destination  of  lands  in  a  marriage-contract  to  heirs  and  bairns,  was  interpreted  to 
belong  to  the  eldest  son  only. 

The  father  of  James  Fairservice,  in  his  marriage-articles,  disponed  some  lands 
of  small  value  belonging  to  him,  to  the  heirs  and  bairns  of  the  marriage.  The  obliga- 

tion to  infeft,  the  precept  of  sasine,  and  the  assignation  to  the  writs,  as  well  as  a  clause 
respecting  the  conquest,  were  in  favour  of  the  children  of  the  marriage. 

Of  this  marriage  there  existed  several  children.  James  Fairservice,  the  eldest, 

after  his  father's  death,  obtained,  from  the  superior  of  the  lands,  a  charter,  confirming 
the  disposition  from  his  father,  and  also  containing  a  precept  of  dare  constat ,  wherein, 
on  the  narrative  of  its  being  shown  by  authentic  documents,  and  by  the  charter  of 
confirmation,  that  the  bearer  thereof  was  nearest  and  lawful  heir  of  the  deceased, 
lie  granted  warrant  for  infeftment,  kc. 

James  Fairservice  being  infeft  in  virtue  of  this  warrant,  sold  the  lands  to  James 
White ;  who  being  charged  for  payment  of  the  price,  preferred  a  bill  of  suspension, 

in  which  he  contended,  That  the  devise  being  to  '*  heirs  and  bairns  of  the  marriage," 
while  all  the  subsequent  clauses  were  in  favour  of  the  '*  children  of  the  marriage." 
the  lands  sold  to  him  did  not  belong  to  James  Fairservice,  but  to  the  whole  issue  of 
the  marriage  equally  ;   and 

Pleaded,  Notwithstanding  the  favour  which  our  law  has  shown  to  priority  of 

birth,  by  interpreting  the  word  "  heirs,"  occurring  in  a  settlement  of  land  rights, 
as  eomprehending  those  persons,  in  their  order,  who  are  called  to  the  intestate  suc- 

cession, yet  where  a  testator  has  at  the  same  time  added  other  words  which  do  not 
readily  admit  of  such  a  construction,  it  has  given  way  to  a  different  rule.  Thus, 

where  the  expression  of  '^  heirs  and  bairns  of  a  marriage  "  has  been  employed,  the 
practice  has  been,  not  only  in  the  case  of  feuda  pecunice  and  in  that  of  burgage  tene- 

ments, hut  also  in  the  settlement  of  land  estates,  to  admit,  without  distinction,  all 
the  children  of  the  marriage.  In  circumstances  like  the  present,  such  an  interpreta- 

tion seems  peculiarly  proper,  the  whole  relative  clauses  respecting  this  insignificant 
piece  of  land,  which  the  proprietor  could  have  no  intention  of  perpetuating  in  his 

family,  being  in  favour  of  "  the  children  of  the  marriage,"  which  cannot  be  under- 
stood to  give  any  more  right  to  the  eldest  son  than  to  his  younger  brothers  and  sisters. 

And,  in  another  clause,  that  respecting  the  conquest,  it  will  not  be  disputed,  that 
the  whole  children  of  the  marriage  were  meant,  this  having  been  determined  in  many 
instances,  Dirleton,  voce  Heirs  of  Provision  and  SuBSTrruxioN  ;  Stair,  b.  3,  tit.  5, 
1 52 ;  Diet,  voce  Provisions  to  Heirs  and  Children  ;  17th  February  1736,  Rankine 
wntra  Rankines,  C.  Home,  p.  39,  voce  Succession  ;  13th  June  1760,  Scott  contra 
ScottB,  No.  100,  p.  985. 

Answered,  Where,  in  marriage-settlements,  sums  of  money  are  provided,  it  has 
been  justly  held,  that  if  the  destination  is  to  the  heirs  and  bairns  of  the  marriage, 
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the  children  will  succeed  j)er  capita,  because  this  would  be  the  rule  of  distiibi 
if  no  settlement  had  been  made.     And  the  same  thing  is  observ-[2318]'ed  in 
effect  to  clauses  of  conquest,  because  thoush  the  subjects  acquired  may  co: 
land,  still  these  must  have  been  purchased  with  money,  which,  as  a  moveable  subj^ 
descends  to  executors.     From  some  peculiar  ideas  too  respecting  burgage-tenemenli 
it  seems  to  be  established  in  practice,  that  after  conveying  subjects  of  this  sort** 
favour  of  the  heirs  and  bairns,  or  heirs  and  children,  of  the  marriage,  the  whole  sli 
not  belong  to  the  eldest  son,  but  shall  be  divided  equally.    But  in  the  case  of  landfl 
property,  as  the  right  of  primogeniture  has  ever  been  firmly  settled,  so  in  mania^ 

settlements  respecting  it,  it  seems  reasonable,  that  under  the  word  '^  heirs,"^ eldest  son  should  have  a  preference,  even  although  it  should  be  coupled  with  ot 
of  a  more  doubtful  signification.     Accordingly,  although  some  deciaions,  chiefly 
an  ancient  date,  may  be  referred  to,  which  appear  to  have  deviated  from  the  principki 
just  now  stated,  the  more  recent  ones,  without  any  regard  to  the  value  of  the  subjed^ 
which  would  afford  a  very  uncertain  rule,  seem  to  have  uniformly  given  a  differcit 
effect  to  settlements  of  this  sort.  Sir  James  Steuart,  voce  Heirs  of  Provisioh  ;  A 
voce  Provision  in  Favour  of  Bairns  ;  Bankt.  b.  3,  tit.  5,  §  48  ;  13th  February  17(X^! 
Kempt  contra  Russel ;   23d  November  1773,  Home  and  Scott  contra  Murdoch  aoi 
Miller;    18th  November  1788,  Jacobina  Reid  contra  Catharine,  &c.,  Woods,  vooi: 
Service  of  Heirs. 

The  Lords  found.  That  James  Fairservice,  the  eldest  son  of  the  marriage,  wu 
entitled  to  succeed  to  the  lands  in  question. 

Lord  Reporter,  Justice-Clerk. — Act.  Cha.  Brown. — Alt.  Geo.  Ferqusson.— 
Clerk,  Sinclair. 

Fol.  Die.  V.  3,  p.  124.    Fac.  Col.  No.  69,  p.  125. 

No.  58.     The  Trustees  of  John  Brown  v.  His  Relations.    August  3, 1762. 

The  trustees  named  by  a  defunct  for  managing  his  affairs,  and  paying  off  his  legacie8> 
&c.,  found  to  have  a  discretionary  power  of  distributing  a  legacy,  left  to  the 
testator's  poorest  friends  and  relations. 

John  Brown,  feuer  in  Laswade,  having  no  near  relations,  executed  a  settlement 
of  his  affairs  in  the  form  of  a  trust-disposition,  whereby  he  vested  his  whole  estate, 
real  and  personal,  in  certain  trustees,  with  directions  to  dispose  of  his  heritable  estate, 
in  the  event  of  his  death,  in  manner  therein  mentioned,  and  to  make  payment  of 
a  variety  of  legacies  specially  bequeathed ;  after  which  fol-[2319]-lowB  a  geneial 
clause,  in  these  words  :  *''  And  the  remainder  of  the  proceeds  of  my  said  means  and 
estate,  after  payment  of  the  several  legacies  already  bequeathed,  or  to  be  bequeathed 
by  me  at  any  time  of  my  life,  in  maimer  foresaid,  and  of  the  payment  of  the  ezpenBes 
of  executing  this  trust  right,  to  be  divided  amongst  my  poorest  friends  and  relatioDS, 
whom  I  may  have  forgot  herein,  or  in  any  other  deed  to  be  made  by  me,  in  relatioa 

hereto,  at  any  time  during  my  life." 
Upon  John  Brown's  death,  the  trustees  entered  upon  the  management  of  his 

affairs,  and  paid  off  the  special  legacies  and  donations ;  but  the  residue  which  re- 
mained to  be  divided,  in  terms  of  the  above  general  clause,  having  turned  out  pret^ 

considerable,  they  could  not  agree  with  the  relations  about  the  manner  of  distri- 
buting it ;  some  of  them  insisting  that  this  money  should  be  divided  equally  amoM 

all  who  could  prove  propinquity  to  the  defunct,  thou^  in  the  remotest  degree,  And 
though  in  the  most  opulent  circumstances ;  others  laying  claim  to  the  whole  residtte 
as  nearest  of  kin  to  the  defunct ;  and  some  few  preten<ung  an  exclusive  right  to  it 
as  the  poorest  relations. 

In  these  circumstances,  the  trustees  brought  a  process  of  multiplepoinding  against 
the  whole  of  the  claimants,  containing  likewise  a  declaratory  conclusion,  for  havipg 
it  found  and  declared,  That  a  discretionary  power  was  lodged  in  the  trustees  of  dis- 

tributing this  residue  among  such  of  the  relations,  and  in  such  proportions  as  thej 
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kould  judge  proper.  In  which  process,  compearance  was  made  for  two  different 

0tB  of  claimants,  viz.  Imo,  The  nearest  of  kin  upon  the  father's  side,  who  insisted 
bat  they  alone  were  entitled  to  the  whole  residue,  and,  2do,  A  number  of  the  relations 

A  the  mother's  side,  who  thought  it  for  their  interest  to  apply  for  an  equal  division 
i  the  money  among  all  who  were  in  the  field,  and  could  prove  any  degree  of  pro- 
jinquity.  Besides  these  two  sets  of  kindred,  there  were  a  number  of  others  who 
lad  been  called  in  the  mxdtiplepoinding,  but  for  whom  no  compearance  was  made, 
Bost  of  them  being  extremely  poor,  and  some  of  them  out  of  the  country. 

Pleaded  for  those  relations  who  claimed  the  equal  division :  The  testator  plainly 
■tended  that  this  residue  should  be  divided  among  his  relations,  of  whatever  degree, 
vkom  he  had  not  otherwise  taken  care  of  ;  and  his  meaning  was,  that  it  should  be 
l^ually  divided.  The  clause  will  not  bear  any  other  interpretation  ;  for  the  word 
favide  alwajTS  means  a  separation  into  equal  parts,  when  nothing  is  added  to  signify 
I  contrary  intention.  At  any  rate,  the  clause  can  never  import,  that  these  trustees 
Here  vested  by  the  testator  with  a  discretionary  power  of  distributing  according 
ko  their  pleasure ;  nor  does  it  appear  proper  or  reasonable  that  they  should  have 
inch  a  power,  as  the  legacy  might  be  thereby  entirely  frustrated  ;  for,  if  they  are 
at  Hberty  to  give  each  relation  what  share  they  think  proper,  it  is  obvious  that, 
sopponng  they  should  give  each  of  them  a  sixpence  and  no  more,  the  relations  must 
rest  satisfied,  and  could  have  no  redress. 

[2320]  Pleaded  for  the  nearest  of  kin :  Imo,  The  whole  clause  is  inexplicable, 
snd  ought  to  be  held  j>ro  non  scripto.  The  words  poorest  friends  and  relations  are 
ttnintelhgible  ;  for  either  the  particle  and  must  be  taken  in  a  conjunctive  sense, 
in  which  case  it  is  only  the  poorest  relations,  who  are  likewise  friends,  that  are  entitled 
to  the  residue  ;  or  it  must  be  considered  as  disjunctive,  in  which  case  his  poorest 
itiends,  as  well  as  his  poorest  relations,  must  come  in  for  a  share.  In  either  case, 
the  division  could  not  be  made  without  a  proof  of  the  propinquity,  friendship,  and 
ciicomstances  of  each  claimant,  which  would  be  endless  and  inextricable.  The 
cUnse,  therefore,  being  altogether  perplexed,  the  rule  in  the  civil  law  ought  to  take 
place,  and  the  legacy  held  pro  non  scripto  ;  the  consequence  of  which  is,  that  it  must 
fall  to  the  nearest  of  kin  of  the  testator,  who  would  have  been  entitled  to  take  it 
^ifUegUtto. 

2do,  Supposing  this  clause  were  to  have  effect,  still  the  remote  relations  could 
not  profit  by  it ;  for  the  word  relations,  in  a  legal  sense,  means  only  the  nearest  of 
kin ;  and  therefore,  the  residue  must  be  divided  among  such  of  the  nearest  of  kin 
M  the  testator  had  not  otherwise  provided,  by  any  special  legacy  or  donation.  The 
commentators  on  the  civil  law  lay  it  down  as  a  rule,  that,  where  a  testator  calls  in 
general  eonsanguineos  suoSy  or  Mam  agnationem  suam,  those  only  are  supposed  to 
be  called  who  would  have  succeeded  ab  iniestato  ;  Voet.  tit,  de  hcered.  instil.  §  19  and 

20.  The  same  is  the  rule  in  the  English  law ;  as  appears  from  Peere  Williams^s 
Reports,  vol.  1,  p.  327,  where  it  is  mentioned  as  a  settled  point,  "  That,  when  one 
devises  the  rent  of  his  personal  estate  among  his  relations,  without  saying  what 
Tehliong  it  shall  go  among,  all  such  relations  as  are  capable  of  taking  within  the 
statnte  of  distributions  ;  else  it  would  be  uncertain ;  for  the  relation  may  be  infinite." 
And  thus  it  was  decided  in  chancery,  in  the  case  of  a  legacy  left  by  a  person  among 
his  kindred,  according  to  their  most  need,  30  Car.  II.  2  Chanc.  Rep.  p.  146. 

Answered  for  the  pursuers,  to  both  sets  of  defenders  :  In  claiming  this  power 
of  distribution,  the  sole  view  of  the  trustees  is  to  fulfil  the  will  of  the  defunct,  and 
do  equal  and  impartial  justice  to  all  concerned.  This  power  they  apprehend  to 
be  vested  in  them  by  the  will  of  the  defunct,  and  from  the  nature  of  the  thing.  The 
whole  effects  are  vested  in  them,  in  the  first  place  ;  and  they  are  appointed  to  divide 
the  residue  among  the  poorest  friends  and  relations ;  they  are  therefore  plainly 
intnisted  by  the  defunct  with  this  distribution.  It  could  never  be  his  intention, 
that  an  equal  division  should  be  made  among  all  who  could  claim  kindred  or  friend- 
sWp  to  him,  though  ever  so  remote,  and  though  in  the  most  opulent  circumstances  ; 
and  nothing  can  be  more  rational,  than  to  suppose,  that  he  intended  his  trustees, 
whom  he  vested  in  the  management  and  direction  of  his  whole  afiairs  after  his  death, 
shonH  be  at  the  trouble  of  making  inquiry  into  this  matter,  and  of  determining 
according  to  circumstances  the  particular  share  that  each  should  receive.  The 
trustees  are  far  from  meaning,  that  they  have  thereby  a  power  of  acting  arbitrarily, 
w  of  favouring  any  person  improperly,  or  contrary  to  the  intention  of  the  defunct ; 
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the  word  [2321J  friends,  they  apprehend,  in  this  case,  to  be  synonimous  with 
tions  ;  and  their  design  is,  to  make  a  distribution  of  the  money  among  such  of 
relations  as  have  been  forgot  by  the  testator,  by  giving  some  more  and  some  1 
according  to  the  necessities  of  each,  and  the  degree  of  relation  in  which  they  st 
to  the  defunct.  It  is  understood,  that  they  must  execute  this  trust  secundum  cirbUrim 
boni  viri ;  and,  if  they  are  guilty  of  any  abuse,  or  any  improper  partiality,  tlufl 
will  be  subject  to  correction,  by  an  action  at  the  instance  of  those  who  are  frauduieiiti 
disappointed. 

With  regard  to  the  claim  of  the  nearest  of  Idn,  it  is  plainly  adverse  to  the  intentki 
of  the  testator  :  Nothing  is  more  obvious,  than  that  the  defunct  meant,  that 
residue  should  be  distributed  among  his  poor  relations  in  general;  and,  as  the  intentMMi 
was  most  laudable,  there  is  no  reason  why  it  should  not  have  efiect.  The  clauaB  i$ 
abundantly  intelligible,  and  can  be  extremely  well  carried  into  execution,  by  sapi 
posing  a  discretionary  power  to  be  vested  in  the  trustees.  As  to  the  authontifl|| 
which  were  adduced  from  the  civil  and  the  English  laws,  to  prove,  that  by  relatioui 
in  general  are  meant,  those  who  succeed  ab  intestato ;  in  the  first  place,  the  Coiol 

of  Session  gave  a  contrary  judgment  in  the  late  case  of  Edward  Whary's  settlement 
16th  July  1760.*  2dly,  Whatever  may  be  the  law  where  a  legacy  is  left  to  relationi: 
or  kindred,  without  any  addition,  which  may  denote  what  relation  or  kindred  d*; 
testator  meant,  the  present  case  is  very  different ;  for  the  testator  has  expreeaai! 

himself  in  terms  which  plainly  comprehend  all  the  relations  :  The  words  of  the  claii9e» ' 
when  taken  together,  plainly  indicate  an  anxiety,  that  none  of  his  relations,  wke  < 
stood  in  need  of  any  assistance,  should  be  omitted ;  it  cannot  therefore  be  main* 
tained,  that  he  meant  to  confine  his  bounty  to  any  particular  set  of  relations,  far 
less  to  those  who  happened  to  be  his  heirs  at  law. 

"  The  Lords  found,  that,  by  the  trust-disposition  executed  by  the  deceased  John 
Brown,  his  trustees  are  vested  with  a  discretionary  power  to  divide  among  the  poomt 
friends  and  relations  of  the  said  John  Brown,  the  remainder  of  his  estate,  after  pay- 

ment of  his  debts  and  legacies,  and  the  expenses  of  executing  the  trust,  and  that 

without  distinction,  whether  the  said  relations  are  connected  by  the  father's  or  by 
the  mother's  side,  and  also  without  distinction  of  degree.  Aid  they  ordain  tt 
said  trustees,  betwixt  and  the  1 6th  of  November  next,  to  give  into  process  a  con-  | 
descendence  of  the  names  of  the  persons  among  whom,  and  the  proportions  according 
to  which,  they  propose  that  the  said  division  should  be  made ;  and  remit  to  tfc« 

Lord  Ordinary  to  proceed  accordingly." 

For  the  Pursuers,  Ilay  Campbell  et  Dean  of  Faculty. — For  the  Nearest  of  Kin, 
Dewar  et  Rae. — For  the  other  Relations,  Wight. 

Fd.  Die,  v.  3,  p.  125.     Fac.  Col.  No.  95,  p.  213. 

No.  66.     [2333]  James  Bruce-Carstairs  of  Kinross  v,  Robert  Greig  and  Others, 
his  Vassals,  in  the  Parish  of  Kinross.     January  23,  1773. 

A  clause  in  a  feu-right,  relieving  from  public  burdens,  found  not  to  free  the  vassals, 
from  paying  their  proportions  of  the  expense  of  a  manse  and  offices  for  the  minister 
of  the  parish. 

The  estate  of  Kinross,  situated  in  the  parishes  of  Kinross,  Portmoag,  and  OrweB, 
had  been  mostly  feued  out  many  years  ago  ;  and,  in  particular,  parts  [2334]  thereof 
to  the  defenders  predecessors,  about  the  middle  of  the  last  century,  by  tenures  after 
expressed  ;  and  but  an  inconsiderable  part  of  the  property-lands  remained  with  the family. 

A  new  manse  having  been  lately  built  for  the  minister  of  Kinross,  a  demand  was 
made  upon  the  defenders  for  payment  of  certain  proportions  of  the  expense  thereof, 
according  to  the  valuation  of  their  respective  lands ;  wherewith  they  meanwhile 
complied,  and  paid  the  money  :  And  having  been  sued  in  the  SherifF-court  for  arrears 

*  Voce  Implied  Will. 
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E  the  feu-duty,  they  pleaded  compensation  of  their  feu-duties  to  the  amount  of 
hat  they  had  paid  towards  building  the  minister's  manse  of  Kinross  ;  for  that  the 
»paration  of  the  minister's  manse  was  a  public  burden,  of  which,  by  their  charters, 
l»y  were  entitled  to  be  relieved,  in  whole  or  in  part. 
The  Sheriff  having  given  a  decree  against  them  for  the  sums  sued  for,  reserving 

Btion  to  them  against  the  pursuer  with  respect  to  the  compensation  pleaded  by  them 
1  their  defences,  they  removed  this  action  from  the  Sheriff  by  a  bill  of  advocation, 
nd  also  brought  an  action  of  repetition  of  the  sums  paid  by  them.  These  two  actions 
aving  been  conjoined,  and  the  feu-rights  of  the  defenders  produced,  they  were  con- eived  as  follows  : 

Robert  Greig  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services ; 
'  and  that  for  all  other  burden  or  exaction  that  may  be  required  ;  "  and  the  superior 
ftnds  himself,  and  his  successors,  "  to  relieve  the  said  Robert  Greig,  and  his  above 
mtten,  of  all  cess,  and  public  burdens,  minister's  stipend  and  schoolmaster's-fees, 
Mtyable  forth  of  the  lands  in  all  time  coming." 

John  Dempster  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services  ; 

*  and  besides,  to  pay  the  third  of  all  taxations  and  public  burdens  whatsoever,  im- 
posed, or  to  be  imposed,  on  the  said  lands  ;  and  that  for  all  other  burden,  exaction, 

qpiestion,  demand,  or  secular  service,  that  can  anywise  be  exacted  or  demanded  forth 

if  the  said  lands,  "  for  whatever  occasion,"  or  any  other  manner  of  way  whatsoever. 
James  Beveridge  is  bound  to  pay  a  certain  feu-duty,  and  to  perform  certain  ser- 

Wces ;  "  and  besides,  to  pay  the  third  part  of  all  taxations  and  public  burdens  what- 
Boever,  imposed,  or  to  be  imposed,  upon  the  said  lands  ;  and  that  for  all  other  burden, 
exaction,  question,  demand,  or  secular  service,  that  can  be  anywise  exacted  or  required 
forth  of  the  said  third  part  of  the  said  town  and  lands  of  Easter  Tillochie,  with  the 

peitinenta." The  charter  of  James  Belfrage  runs  in  the  same  style  with  that  last  mentioned. 
James  Stocks  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services ; 

"and,  in  like  manner,  paying  two  parts  of  all  taxations,  public  burdens,  and  imposi- 
tions, imposed,  or  to  be  imposed,  upon  the  said  lands,  and  paying  the  schoolmaster's 

stipend  of  Kinross,  upon  their  own  proper  expenses,  and  reporting  acquittances 
thereof  yearly ;  and  also,  paying  all  their  duties  willingly,  without  any  process  of 
Uvr,  and  observing  good  neighbourhood,  as  becomes  an  honest  man,  for  all  other 
burden,  exaction,  question,  demand,  or  [2335]  secular  service,  which  can  anywise  be 

exacted  or  required  forth  of  the  said  lands,  by  any  person  whatsoever." 
Michael  Henderson  is  bound  to  pay  a  certain  feu-duty,  and  two  sheep  and  two 

lambs  yearly,  for  said  lands  of  Turf-hills  ;  **  and  relieving  me  and  my  foresaids  of 
the  two  parts  of  all  public  burdens,  imposed,  or  to  be  imposed,  upon  the  said  lands  ;  " 
aod  for  some  other  lands  mentioned  in  his  writs,  he  is  bound  to  pay  a  certain  feu- 

duty,  and*  perform  certain  services ;  '*  and  sicklike,  to  pay  two  parts  of  all  public 
burdens,  imposed,  or  to  be  imposed,  upon  the  said  lands  of  Bouton  and  Westmost- 
acre ;  and  relieving  me  and  my  foresaids  of  the  two  parts  of  all  pubUc  burdens,  im- 

posed, or  to  be  imposed,  on  the  saids  lands  of  Turf -hills ;  and  that  for  all  other  burden, 
exaction,  or  demand,  which  can  be  lawfully  required  forth  of  the  said  lands  in  time 
coming." 

Robert  Marshall  is  bound  to  pay  a  certain  feu-duty,  and  perform  certain  services  ; 

*'  and  these  for  aU  other  burdens,  exactions,  questions,  demands,  or  secular  services, 
which  can  be  anywise  exacted  or  demanded  forth  of  the  said  lands,  with  the  pertinents, 
in  time  coming." 

Although  the  expense  of  rebuilding  the  manse  and  offices  was  the  only  article 
presently  in  dispute,  as  the  judgment  of  law  behoved  to  be  the  same  with  respect 
to  the  expenses  of  rebuilding  or  repairing  the  church,  it  was  understood,  in  the  argu- 

ment before  the  Lord  Ordinary,  that  one  determination  should  be  given  upon  the  whole ; 
his  Lordship  pronounced  this  interlocutor  :  **  Finds,  that  the  defenders,  in  consequence 
of  their  rights,  have  no  claim  of  relief  for  any  part  of  the  expenses  laid  out  by  them 
JD  either  rebuilding  or  repairing  the  church,  manse,  and  office-houses  belonging  to  the 
parish  of  Kinross  ;   therefore  repels  the  defence  founded  on  that  claim." 

Upon  two  successive  reclaiming  petitions  and  answers,  "  the  Lords  adhered  to  the 
A^rd  Ordinary's  interlocutors  "  ;  not  singly  upon  the  import  of  the  rights,  but  in 
respect  of  the  instances  that  were  given  of  the  practice  in  the  three  several  parishes 
over  which  the  pursuer's  right  of  vassalage  extended,  downward  from  the  1729,  of 
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the  vassals  contributing  their  proportion  of  the  expenses  in  question  ;    which 
Court  held  to  be  explanatory  of  the  meaning  of  parties  in  a  doubtful  contract,  wl 
several  of  the  Judges  thought  this  was ;  and  that,  in  any  recent  question  apon  j 
the  construction  would  rather  have  been  with  the  defenders. 

Act.  Dean  of  Faculty.— Alt.  M*Laurin. — Clerk,  Gibson. 

Fd.  Die,  V.  3,  p.  130.     Fac.  CoL.  No.  50,  p.  131. 

*^*  This  cause  was  appealed : 

November  24,  1775. — The  House  of  Lords  Ordered  and  Adjudged,  That 
interlocutors  complained  of  be  affirmed. 

No.  69.     [2340]  Ninian  Jafpray  and  Others  v.  The  Duke  of  Roxburgh. 
February  18,  1755. 

A  village  was  erected  by  a  charter  into  a  burgh  of  barony,  with  power  to  the  baro 
to  levy  certain  tolls,  and  apply  them  to  the  uses  of  the  burgh.  The  tolls  haviif  i 
been  constantly  levied,  this  was  found  to  import  an  obligation  to  apply  them;f 

although  the  clause  had  been  omitted  in  the  baron's  charter  for  more  than  a  | century  past.    Reversed  on  appeal. 

In  the  1614,  the  Crown  granted  a  charter  of  the  barony  of  Halydean,  comprehend- 
ing the  town  of  Kelso,  to  Robert  Lord  Roxburgh  in  liferent,  and  to  William  Kcr  his- son  in  fee. 

This  charter  erects  the  town  of  Kelso  into  a  burgh  of  barony  ;  and  contains  the- 
following  clause  :  "  Cum  plena  potestate  Willielmo  Ker  forum  publicum  hebdomad 
datim  tenendi,  et  annuatim  duas  liberas  nundinas,  infra  dictum  burgum  celebrandi« 
custumas  et  divorias  earundem  recipiendi  et  levandi,  ac  easdem  ad  commune  bonnm 

dicti  burgi  applicandi." 
In  the  1634,  the  Crown  granted  a  new  charter  to  the  same  Robert  Lord  Roxburgh, 

wherein  the  clause  aforesaid  is  repeated  ;  but,  in  a  charter  granted  to  him  in  the 
1647,  the  customs  are  simply  and  absolutely  granted  ;  and  all  the  subsequent  righti 
of  the  family  of  Roxburgh  have  been  taken  in  therms  of  the  charter  1647. 

Jaffray  and  others,  feuers  and  inhabitants  of  Kelso,  raised  a  process  of  declarator 
against  the  Duke  of  Roxburgh ;  concluding,  that  his  Grace  should,  in  terms  of  the 
charters  1614  and  1634,  granted  to  his  predecessors,  apply  the  customs  aforesaid  foe 
the  common  good  of  the  burgh. 

Objected  for  the  Duke  of  Roxburgh ;  Imo,  The  pursuers  could,  at  most,  haw 
had  only  a  personal  right  of  action  on  the  charters  1614  and  1634  :  now  these  chart«$ 
have  never,  since  the  1647,  been  a  title  of  possession;  and,  of  consequence,  no  action 
can  lie  on  them.  Further,  the  family  of  Roxburgh  has,  by  the  positive  prescriptioBt 
acquired  an  absolute  right  to  the  customs  under  the  charter  1647,  and  the  subsequent 
charters  and  infeftments ;  2do,  The  terms  of  the  charters  1614  and  1634,  suppoamg 
them  to  be  still  in  force,  import  not  an  obligation  to  apply,  but  only  a  faculty  of  apply* 
ing  ;  and  so  have  they  been  ex-[2341]-plained  by  immemorial  possession  ;  for  thai 
the  family  of  Roxburgh  has  been  in  the  constant  use  of  levying  these  customs,  without 
rendering  any  account  to  the  burgh  of  Kelso. 

Answered  for  the  Pursuers ;  Imo,  The  customs  were,  by  the  original  grants, 
appropriated  to  the  town  of  Kelso  ;  Lord  Roxburgh,  and  his  Representatives,  were 
named  by  the  Crown  trustees  for  these  uses ;  the  right  of  levying  the  customs  was 
granted  to  them  in  that  capacity,  and  every  subsequent  right  must  be  deemed  granted 
under  the  same  condition  ;  as  the  customs  have  been  levied  by  the  family  of  Roxburgh 
in  trust  for  the  town  of  Kelso,  possession  by  the  family  of  Roxburgh  must  be  h^ 
to  be  possession  by  the  town  of  Kelso ;  and  therefore  no  prescription  can  be  here 
pleaded  ;  2do,  Power  granted  hj  charter  to  do  a  thing  for  the  use  of  a  third  party, 
or  for  the  benefit  of  the  public,  miports  an  obligation  to  do  it ;  and,  as  the  Duke  of 
Roxburgh  has  levied  the  customer  he  must  also  apply  them  in  terms  of  the  grant. 
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"  The  Lords  repelled  the  whole  defences  ofEered  for  the  Duke." 
The  puisaera  sAao  set  forth,  That  the  burgesses  and  inhabitants  of  Kelso  have 

leen  immemorially  accustomed  to  wash  and  dry  their  linen  on  an  island  situated 
n  the  Tweed  ;  and  they  concluded,  that  their  right  of  continuing  in  possession  of 
his  island,  for  the  purposes  aforesaid,  should  be  declared. 

The  defender  objected,  That  he  is  proprietor  of  the  ground  on  both  sides  of  the 
iver,  and  must  therefore  be  held,  in  law,  proprietor  of  the  island  also,  unless  the 
^ursEuers  bring  evidence  that  they  have  acquired  right  to  it,  either  by  grant  or  pre- 
cription.  No  servitude  can,  in  this  case,  be  pleaded ;  for  that  there  are  no  lands 
(ranted  to  the  incorporations,  to  which,  as  a  prcsdium  daminatut,  the  servitude  could 
lelong. 

Answered  for  the  pursuers ;  The  charter,  erecting  Kelso  into  a  burgh  of  barony, 

lears,  '^  Cum  omnibus  et  singulis  terris,  et  singulis  suis  pertinentiis  "  :  as  the  burgesses 
uid  inhabitants  of  Kelso  have  immemorially  possessed  the  island,  the  presumption 
in  law  is,  that  it  was  included  in  the  charter. 

^'  The  Lords  found  it  proven,  That  the  burgesses,  inhabitants  of  the  burgh  of 
HlcIso,  have  been  immemorially  in  the  constant  uninterrupted  possession  of  whitening 
fend  drying  their  Unen  upon  the  island  ;  and  therefore  find  them  entitled  to  continue 

their  said  possession  of  whitening  and  drying  their  linen  there  as  formerly." 

Act.  Ferguson,  A.  Prinole. — Alt.  Binning,  Lockhart. — Clerk,  Murray. 

Fol.  Die.  V.  3,  p.  132.    Fac,  Cd,  No.  138,  p.  207. 

*^*  This  cause  was  appealed : 

The  House  of  Lords  ordered  that  the  defence  offered  for  the  appellant,  with 
tespect  to  the  customs  and  duties,  and  the  little  island  called  Ana,  or  the  Sand- 
bed,  be  sustained ;  and  that,  as  to  the  said  customs  and  duties,  and  the  said  little 
island,  the  appellant  be  assoilzied. 

No.  70.    02342]  Sir  William  Stirling  v,  Thomas  Johnston.    January  4,  1757. 

A  clause  of  pre-emption  without  an  irritancy,  in  a  vassal's  charter,  found  to  be 
ineffectual  against  a  purchaser. 

Linton  feued  to  Miller  a  small  tenement  of  £40  Scots  of  yearly  rent.  The  charter 

contains  a  clause,  '*  declaring.  That  it  shall  not  be  lawful  to  Miller  to  sell  or  dispone 
the  said  lands,  without  first  making  an  olSer  of  them  to  Linton  at  the  price  originally 
paid  for  them,  and  the  value  of  improvements,  &c. ;  and  if  he  do  in  the  contrary, 

sQch  conveyances  are  declared  to  be  nuU." 
Linton  conveyed  his  right  of  superiority  to  Sir  William  Stirling ;  and  Miller  after- 

wards disponed  the  property  to  Johnston.  This  disposition  was  sought  to  be  reduced 
bv  Sir  William,  as  having  been  executed  without  any  ofier  made  to  him,  in  terms  of 
the  clause  of  pre-emption. 

Pleaded  for  Johnston,  The  clause  in  this  feu-charter  contains  no  irritancy  of  the 
vanars  right.  The  right  of  the  feu  must  still  remain  with  Miller  the  vassal ;  and  it 
is  inconsistent  with  the  law  of  Scotland,  and  the  nature  of  property,  that  while  he 
remains  proprietor  of  the  lands,  they  should  not  be  afiectable  by  his  debts  or  alienable 
by  his  deeds.  The  essence  of  property  consists  in  the  power  of  alienation,  which 
cannot  be  taken  from  the  proprietor  but  by  divesting  him  of  the  property,  and  vesting 
it  in  the  party  to  whose  prejudice  the  alienation  is  made.  This  was  the  chief  difficulty 
that  occurred  in  the  introduction  of  tailzies  into  this  country  ;  and  the  only  remedy 
that  could  be  devised  to  take  it  ofi  was,  to  insert  clauses  forfeiting  the  heir's  right  in 
iavour  of  the  next  substitute ;  and  consequently  nothing  could  be  carried  by  his 
deeds,  when  he  is  divested  of  the  property  by  the  condition  of  his  right :  but  if  such 
irritating  clause  is  omitted,  debts  and  deeds  are  efiectual,  notwithstanding  the  strongest 
prohibitions.  See  March  11,  1707,  Lady  Redheugh,  voce  Tailzie  ;  13th  June  1712, 
Creditors  of  Riccartoun,  Ibidem. 
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Answered,  Bargains  may  be  made  tinder  any  conditions.  Where  it  is  expr« 
stipulated,  that  the  superior  shall  have  a  right  of  pre-emption,  there  can  be  no  leaa 
why  such  condition  should  not  be  effectual.  The  superior  may  reduce  the  s&k,! 

make  his  own  right  of  pre-emption  effectual,  though  the  vassal's  feu  was  not  foiMi 
In  the  case  of  tacks  secluding  the  assignees,  the  assignation  is  void  ;  but  it  vill  i 
irritate  the  right  of  the  cedent.  And  no  argument  can  be  drawn  from  tailzies,  wki 
derive  their  being  from  a  statute,  and  can  have  no  effect  if  the  statute  is  not  liteia 
complied  with,  and  unless  the  provision  of  the  statute  be  strictly  obeyed. 

Replied,  Tacks  are  merely  personal,  founded  on  an  dectio  fersoncB,  and  exda 
assignees,  without  any  clause  for  that  purpose ;  there  needs  therefore  no  foHoti 
of  the  tack,  in  order  to  bar  the  power  of  assigning  ;  because  it  is  excluded  from  t 
nature  of  a  tack  :  But,  in  a  right  of  property,  the  principles  are  entirely  difiem 
The  power  of  alienation  is  essentially  inherent  in  it,  and  cannot  be  barred  any  ctii 
way  than  by  divesting  the  disponer  of  his  property. 

[2343]  "  l^e  Lords  found,  That  the  disposition  by  John  Miller  to  Thomas  Johnsti 
was  a  vahd  and  sufficient  right,  notwithstanding  the  prohibitory  clause  in  the  iet 

contract  and  charter." 

Act.  Q.  Bbown. — Alt.  Johnstone,  Ferguson. — Glerk,  Kirkpatkick.       j 

Fd,  Die.  V.  3,  p.  131.    Fac,  Col.  No.  4,  p.  6. 

No.  4.  [11]  Stewart  v,  Stewarts.    May  21,  1802. 

What  is  to  be  understood  by  the  term  "  personal  representatives  "  in  the  claiwe  of a  settlement  ? 

John  Stewart,  victualler  in  London,  in  the  year  1769,  executed  a  settlement,! 
leaving  his  effects  in  the  first  instance  to  his  son ;  faiUng  whom,  one  half  [12]  t»i 
be  given  to  his  wife  and  her  relations,  and  the  other  to  his  brother  James,  or,  in  thej 

event  of  his  death,  to  his  personal  representatives.  ' 
John  Stewart  died  about  the  year  1776,  leaving  a  widow  and  one  son.  ffi» 

brother  James  next  died ;  thereafter  John's  son,  without  issue ;  and,  last  of  all 
his  widow ;  so  that  the  succession  to  one-half  of  his  effects  opened  to  the  personal 
representatives  of  his  brother  James,  by  the  terms  of  the  settlement. 

In  the  year  1795,  about  four  years  previous  to  his  death,  James  Stewart  executed 
a  testament,  hy  which,  upon  a  narrative  of  his  resolution  "  to  settle  his  worldly  afeia 
in  his  own  lifetime,  so  as  that  all  difference  among  his  children,  anent  the  successkm ; 
to  him  in  his  means  and  effects,  after  his  death,  might  be  prevented,  he  nominated 
and  appointed  John  Stewart,  his  eldest  lawful  son,  to  be  his  sole  executor,  and 
universal  intromitter  with  his  whole  goods  and  gear,  debts,  sums  of  money,  houadiold 
furniture,  and  other  moveables  whatever,  that  might  pertain  or  be  owing  to  bin 
at  the  time  of  his  decease,  in  virtue  of  bonds,  bills,  or  any  other  manner  of  way; 

together  with  the  vouchers  and  instructions  of  the  said  debts,"  &c.,  "all  which tw 
testator  thereby  left  and  bequeathed  to  his  son  John,  with  power  to  give  up  inventoiyt 
confirm  testament,  and  do  every  thing  thereanent  that  any  other  executor  can,  oi 
may  do,  by  law  ;  with  and  under  the  burdens,  legacies,  provisions,  and  reservstioBi 
therein  mentioned." 

John  Stewart,  tenant  in  Fianich,  the  eldest  son  of  James  Stewart,  conceiviDg 

himself  to  be  the  sole  personal  representative  of  his  father,  proceeded  to  take  posses- 
sion of  the  succession,  devolving  upon  the  family  by  his  uncle's  settlement.  B«t 

doubts  having  arisen  whether  this  succession  belonged  to  him  exclusively,  or  ib 
common  with  his  brothers  and  sisters,  a  process  of  multiplepoinding  was  hrought, 
in  which  the  elder  brother  pleaded  : 

By  the  term  Personal  Representatives,  according  to  the  law  of  England,  whew 
this  settlement  was  framed,  is  to  be  understood  those  who  represent  a  man  after 
his  death,  or,  in  other  words,  those  who  succeed  to  his  personal  estate,  either  in  tentf 
of  his  latter  will,  or  by  law,  if  he  should  die  intestate ;    Jacob's  Law  Dictionary, 
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mbvs  Personal  Representation.  Execators  are  therefore  sjrnonymous  with 

mooal  representatives  ;  and  as  John  Stewart  was  appointed  by  his  father's  settle- 
IBQt  hia  sole  executor,  he  is  entitled*  to  any  legacy  devised  to  his  personal  repre- Atatives. 
Answered  :  The  term  personal  Representativeff,  includes  the  whole  children  of 

imes  Stewart,  who  by  law  become  successors  to  him  in  his  moveable  estate. 
An  executor  is  quite  different  from  a  representative,  being  a  trustee  for  the  manage- 

lent  of  the  moveable  estate  of  a  person  deceased,  accountable  to  the  creditors, 
[gatees,  and  representatives  of  the  testator  ;  Act  (preamble)  1617,  c.  14  ;  Gordon 
i  the  Laird  of  Drum,  Dec.  21,  1671,  No.  86,  p.  3894;  Campbell  v.  Burden, 
toe.  1,  1791  (not  reported).  By  the  law  of  England,  likewise,  as  illustrated  by 
imerous  decisions,  representatives  are  clearly  distinguished  from  executors  ;  3 

raiiams's  Reports,  40  ;  Godolphin  Orph.  [13]  Leg.  259  ;  Act  22  et  23  Car.  II.  c.  10  ; 
Jac.  II.  c.  17,  §  7  ;  Green  versus  Howard,  Hilary  Term,  1779  ;  Pickering  versus 

Itamford,  August  2, 1797,  Vesey  Junior  Reports.  Farther,  the  settlement  of  James 
Itewart  can  only  be  understood  to  dispose  of  what  was  his  own  property  ;  but  the 
Buds  here  in  medio  never  were  vested  in  him,  and  did  not  devolve  upon  his  family 
01  many  years  after  his  death.  The  terms  of  his  will  likewise  shew,  that  he  was 
Ssposing  merely  of  his  own  effects,  and  had  no  contemplation  of  this  eventual  legacy, 
lee  Pbovision  to  Heirs  and  Children,  Sect.  5,  et  seq. 

The  Lord  Ordinary  reported  the  cause,  and  the  Court  unanimously  sustained 
ht  claim  of  the  younger  children. 

Lord  Ordinary,  Methven. — For  Eldest  Son,  Connell. — Agent,  Ja.  Robertson, 
W.S. — Alt.  Williamson. — Agent,  Geo.  Andrew. — Clerk,  Gordon. 

/.  Fac.  Cd.  No.  42,  p.  86. 

No.  2.  [2349]  Wallace  v.  Cunningham.    Feburary  4,  1708. 

Found  that  a  master,  who  had  given  up  working  his  coal,  might  reclaim  his  coaliers, 
when  he  began  to  work  again  after  several  years  ;  they  having  left  his  service 
without  a  testimonial  in  terms  of  the  act  1606. 

Sir  Thomas  Wallace  of  Graigie,  advocate,  pursues  William  Cunningham  of  Brown- 
hill,  on  the  11th  act  1606,  and  56th  act  1661,  for  seducing  and  detaining  eight  or 
nine  of  his  coaliers,  that  were  bom  in  his  ground,  and  had  wrought  in  his  coal-heughs 
aome  years  ago,  and  whom  he  had  required  from  him  by  way  of  instrument ;  and 
he  having  refused  to  dismiss  them,  he  claimed  the  penalty  of  the  act  of  Parliament, 
being  £1C0  Scots  for  every  man  so  detained.  Alleged,  This  was  the  only  remaining 
vestige  of  slavery  amongst  us,  and  liberty  being  juris  naturalis,  it  is  as  little  to  be 
incioached  upon  as  may  be  ;  and  the  pursuer  is  noways  within  the  case  of  the  acts 
of  ParUament  cited,  which  are  in  favours  of  those  who  have  a  going  coal- work,  which 
Sir  Thomas  has  not  had  these  seven  or  eight  years  past ;  and  so  having  no  employ- 

ment for  them,  it  was  insnaring  and  invidious  to  require  them  back.  2do,  The  act 
luw  an  exception,  unless  they  hid  been  year  and  day  out  of  their  master's  service  ; 
foi  then  law  presumes  he  has  derelinquished  his  right,  by  his  supine  negUgence,  in 
suffering  another  man  to  possess  them  for  year  and  day  ;  and  Sir  Thomas  can  pretend 
no  damage,  seeing  he  had  no  use  for  them  all  that  time  ;  and  though  of  late  he  has 
put  down  a  coal-sink,  yet  not  having  required  them  back  within  year  and  day  of 
their  deeerting  his  service,  and  of  their  working  at  his  coal-heugh,  he  cannot  claim 
them  now.  Answered,  Liberty  is  indeed  favourable  ;  but  what  is  the  odds,  whether 
they  be  slaves  to  Cunningham  or  him  ?  yea,  he  has  the  better  claim,  being  originally 
m  his  ground,  and  continue  thbre  still,  not  only  ratione  nativitatisy  but  domicilii ; 
»nd  though  he  had  no  work  for  them  for  some  [2360]  years  past,  yet  by  law,  he  was 
empowered  to  lend  them,  or  sell  them  ;  and  this  property  is  founded  on  good  reason, 
for  coal  being  a  great  casuality  in  Scotland,  our  law  wisely  considered  that  rent  could 
never  be  secured  without  such  a  severity  ;   none  being  capable  of  learning  that  art, 
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but  such  as  are  trained  up  to  it  from  their  infancy ;  and  the  act  of  Parliamc 
perverted,  when  it  is  interpreted,  that  the  requisition  must  be  within  year  and  < 
from  their  leaving  of  my  work,  and  their  being  in  my  actual  possession  and  i 
for  then  it  were  easy  for  coaliers  to  shake  themselves  loose  of  their  true  masteiB  \ 
owners,  by  absconding  for  a  year,  and  running  to  the  Newcastle  coal-works, 
then  returning  from  the  Keels  after  the  year  is  run  out ;  but  the  law  has  bettar  i 
vided,  that  I  must  require  them  before  you  have  prescribed  a  right  to  them,  hj  ̂ 

annual  possession  without  interruption ;  but  ita  est,  I  required  them  long  ~ they  had  been  a  year  in  your  service,  which  is  all  the  act  requires.  The  Lordfl  fc 
That  coaliers  could  not  be  hired  without  a  testimonial  from  their  former  ma 
and  that  Sir  Thomas  having  now  a  going  coal,  he  might  very  well  require  them  ] 
to  his  service  ;  and  though  they  were  several  years  away  from  him,  yet  they  \ 

having  been  a  year  in  Brownhill's  work,  the  requisition  was  good,  and  he  must  i them. 
By  this  instance,  and  some  others  that  have  occurred  this  session,  such  i 

expounding  our  laws  anent  winter  herding,  cautioners  being  free  after  seven 
butchers  not  being  grasiers,  &c.,  it  appears,  what  latitude  Judges  have  in  the  i 
pretation  of  laws,  sometimes  by  an  extensive  interpretation,  ampliating  them  I 
what  the  words  carry ;    and  at  other  times,  by  a  restrictive  sense,  limiting 

from  equity  and  circumstances  appended  thereto.    So  the  Orator's  opinion 
observe  was  true,  that  laws  in  process  of  time  8%ib  judicum  potestate  cadunt  by  i 
several  ways  of  expounding  and  applying  them.     See  p.  2020. 

Fol.  Dic.y,ly  p.  148.    Fountainhall,  v.  2,  p.  426. 

No.  4.    [2351]  Anderson  and  Others,  Suspenders  v.  Sir  James  Wemyss  of  Bogky 
Charger.     June  22, 1743. 

It  was  the  opinion  of  the  Court  at  passing  a  bill  of  suspension,  That  where  a  ood 
fails,  the  coaliers  are  not  cessible  to  another  coal-master :  And  the  like  was  [2358]  ̂ ^ 
to  have  been  found  some  years  ago  between  Mr.  James  Smith  and  certain  coaliesr 

ordered  by  the  Laird  of  Arnot  to  work  at  Mr.  Smith's  coal. 

KUkerran  (Coaliers),  No.  1,  p.  122. 

No.  5.    The  Burgesses  of  Rutherglen  v.  Andrew  Leitch,  Provost.    Januarv  16, 
1747. 

Coaliers  found  capable  of  voting  at  an  election  in  a  burgh. 

A  number  of  coaliers  belonging  to  a  coaliery  in  the  neighbourhood  of  the  town  of 
Rutherglen,  whereof  Provost  Leitch  was  tacksman,  having  been  admitted  burgessei^ 
the  incorporated  burgesses,  who  looked  on  this  as  an  indignity  to  the  town,  and  a 
project  to  carry  an  approaching  election  of  Magistrates,  procured  a  suspension  againit 
the  coaliers,  who,  notwithstanding,  voted  at  the  leeting  of  the  eight  unincorpoialii 
burgesses,  out  of  whom,  by  the  set  of  the  burgh,  four  counsellors  are  chosen  by  thi  \ 
Provost  and  Bailies. 

The  election  of  the  said  four  counsellors  being  challenged  by  summary  complaiiil^ 
the  grounds  the  complainers  insisted  on  were.  That  coaliers  were  incapable  to  vote; . 

that  as  they  were  by  statute  bound  to  work  six  days  in  the  week,  it  therefore  depended.'. on  their  masters,  whether  they  should  be  permitted  to  attend  the  meeting  or  not ;  aol  j 
if  so,  it  no  less  depended  on  him  for  whom  they  should  vote,  and  it  was  inconsistal  -. 
that  any  one  should  have  a  right  to  vote  who  had  not  his  personal  liberty  :  Tke  caaeet  ̂ 
town -pensioners  and  beedmen  was  also  appealed  to,  who  were  not  allowed  to  vote; 
and  the  objection  to  coaliers  was  said  to  be  stronger. 

It  was  answered,  That  where  one  has  a  right  to  vote  as  a  burgess,  or  any  oth» 
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rightyit  did  not  appear  why  he  should  forfeit  that  right  by  becoming  a  coalier,  more  than 
by  becoming  a  soldier,  who  is  as  much  bound  to  obey  the  command  of  his  superior 

officer,  as  a  coalier  is  bound  to  obey  his  master  ;  and  men's  natural  rights  are  not  to  be 
taken  from  them,  because  of  the  possibility  that  another  may  abuse  his  power  and 
influence  over  them.    . 

The  Lords  found,  "  That  coaliers  who  are  burgesses  were  not  to  be  debarred  from 
voting  at  the  leeting  of  the  unincorporated  burgesses." 

On  occasion  of  this  suspension,  an  incidental  complaint  was  given  in  by  Andrew 
Leitch  V.  Robert  Hall,  notary,  one  of  the  unincorporated  burgesses,  setting  furth.  That 
he,  as  a  writer,  being  employed  to  send  for  the  said  suspension,  had,  after  the  past  bill, 
with  a  sist  upon  it,  was  returned  to  Rutherglen,  containmg  the  names  of  fifteen  coaliers, 
with  liifl  own  hand  added  the  names  of  other  three.  In  his  answer,  he  admitted  the 
fact,  but  excused  himself  on  pretence  of  a  mere  error  in  judgment,  as  the  three  were 
in  the  same  case  with  the  others,  and  only  not  contained  in  the  bill  when  it  passed  the 

Ordinary's  hand,  from  the  writer's  not  knowing  their  names,  and  that  he  had  not  done 
the  thing  in  a  hidden  way,  but  openly,  believing  no  harm  in  it,  and  by  advice  from  the 
[2353]  writer,  who  raised  the  suspension,  as  a  thing  usually  practised  :  And  further 
pleaded,  that  as  these  three,  as  well  as  all  the  others,  had  voted,  notwithstanding  the 
passed  bill,  no  damage  was  sustained  against  them :  And  lastly,  that  as  the  three 
coaliers  themselves  were  not  complaining,  it  was  not  competent  for  any  other  to 
complain. 

The  Lords  had  no  regard  to  these  answers,  and  found,  '*  That  the  filling  up  the 
names  of  three  persons  more  than  were  contained  in  the  bill,  was  a  practice  illegal  and 
unwarrantable,  and  highly  dangerous  to  the  public ;  and  therefore  found  him  incapable 
of  exercising  the  office  of  a  notary-public,  deprived  him  of  the  said  office,  ordered  the 
clerk  to  the  admission  of  notaries  to  call  in  his  protocol,  and  decerned  him  in  the 
expenses  of  the  complaint,  and  in  forty  shillings  to  the  poor ;  and  granted  warrant  to 
macers  and  messengers  to  apprehend  and  imprison  him,  ay  and  while  he  should  pay  the 

above  sums."    See  No.  7,  p.  1841.    See  Public  Officer. 

KUJcerran  (Coaliers),  No.  2,  p.  123. 

No.  7.        [2365]  Thomas  Dundas,  Esquire  r.  Mr.  John  Macleod,  Advocate. 
November  19, 1754. 

The  proprietor  of  a  coalier  had  a  rei  vindicatio  at  common  law,  though  more  than  year 
and  day  had  elapsed,  since  the  coalier  had  left  his  service. 

Robert  Simpson,  a  collier,  belonging  to  the  coal-work  of  Quarrel,  having  differed 
with  the  tacksman  of  the  coal,  deserted  the  work  in  the  year  1737,  and  went  to  Mr. 
John  Macleod's  coal- work  at  Bowhouse. 

Mr.  Dundas  afterwards  purchased  the  lands  and  coal  of  Quarrel,  and  got  an  assigna- 
tion to  the  coaliers,  and,  among  others,  to  Robert  Simpson  ;  whereupon  he  brought  a 

process  against  Mr.  Macleod,  concluding  for  the  delivery  of  the  said  Robert  Simpson. 
Pleaded  for  the  defender ;  That  Robert  Simpson  had  been  away  several  years 

from  the  coal-work  of  Quarrel,  and  had  been  several  years  at  the  defender's  coal-works 
without  interruption,  and  without  being  redemanded  by  his  former  master ;  and 

therefore  the  defender  was  not  obliged  to  restore  him  ;  for,  by  a  coaUer's  being  absent 
above  the  space  of  one  year  from  his  master,  the  master  losses  his  property  in  him ;  and 
if  the  coalier  has  wrought  during  the  space  of  one  year  at  another  work,  he  becomes  a 
bound  coalier  to  that  work.  And  that  such  is  the  common  law  with  respect  to  coaliers, 

appears  from  the  11th  act  of  parliament  1606  ;  whereby  it  is  enacted,  "  That  in  case 
any  receive  or  entertain  coaliers,  salters,  or  coal-bearers,  without  a  sufficient  testi- 

monial of  their  master  whom  they  last  served,  the  master  from  whom  they  came, 
challenging  their  servants  within  year  and  day,  that  the  party  whom  frae  they  are 
challenged,  shall  deliver  them  back  again  within  twenty-four  hours,  under  the  pain  of 

one  hundred  pound  Scots,  to  be  paid  to  the  persons  whom  frae  they  passed." From  which  act,  it  is  to  be  observed,  Imo,  That  possession  gives  the  right  to  the 
MOB.  I.  10 
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coaliers ;  for  they  are  to  be  restored  to  the  master  whom  they  last  served,  and  not  to 
to  whom  they  first  belonged  ;  2do,  That  their  former  master  loses  his  right  to  theni, 
he  do  not  redemand  them  within  year  and  day  after  their  leaving  his  service ; 
the  order  for  restoring  them  is  only  in  case  requisition  be  made  within  year  and 
of  their  leaving  their  service.  It  cannot  be  alleged,  That  the  statute  only  meant 
the  penalty  of  £100  Scots  could  not  be  claimed,  if  requisition  be  not  made  within 

and  day ;  for  the  statute  has  made  no  provision  for  restoring  coaliers  after  their  ~ year  and  day  absent  from  their  former  master  ;  which  it  surely  would  have  done,  if  tl 
property  of  them  remained  with  him  after  the  year. 

Answered  for  the  pursuer;  That  no  law  has  introduced  so  short  a  negative  orpofiitii 
prescription  of  the  right  to  coaliers  as  is  contended  for  by  the  defender  ;  and  no 
prescriptions  are  either  enacted,  or  supposed,  by  the  statute  1606.  That  act  hi 
declared  it  to  be  unlawful  to  receive  or  entertain  another  man's  coaliers,  without 
testimonial  from  the  master  whom  they  last  served,  or  at  least  an  attestation  of 
reasonable  cause  of  their  removing,  subscribed  by  a  [2356]  magistrate ;  and  a 
master  receiving  a  coalier  without  such  testimonial  or  attestation,  is  guilty  of  a 
transgression  of  the  law ;  and  therefore  a  possession  so  unlawfully  attained  can  nefl 
entitle  the  offender  to  the  property  of  the  coaUer. 

The  remedy  introduced  by  the  statute  is  a  summary  and  possessory  one,  in  &tv( 
of  him  who  had  the  recent  possession  of  the  coalier,  against  the  unlawful  receiver  i 
detainer,  in  case  requisition  be  made  within  year  and  day  ;  but  if  requisition  be 
made  within  that  space,  the  master  does  not  thereby  lose  his  property  in  the 
but  may  recover  him  by  an  action  at  common  law.     Thus,  though  the  action 
spuilzie  be  Umited  by  statute  to  three  years,  yet  this  prescription  of  the  summary  a 
penal  remedy  does  not  give  the  spoliator  a  right  of  property  in  the  goods  spuibded  afll 
the  three  years  ;  but  an  action  for  restitution  and  damages  is  competent  against 
at  any  time  within  forty  years. 

"  The  Lords  found.  That  the  pursuer  had  right  to  the  property  of  the  coalier." 

Reporter,  Drummore. — Act.  Lockhart  et  Bruce. — Alt.  Tho.  Hay  et  A.  Prtkgle.— 
Clerk,  Forbes. 

Fd.  Die,  V.  3,  p.  136.    Fac,  Col.  No.  117.  p.  174. 

No.  9.        [2359]  Thomas  Ddndas  of  Quarrole,  Esq.  v.  John  Kirk,  Overseer  of  tki 
Coal-works  at  Grange.    January  22,  1761. 

The  proprietor  of  a  coal-work,  in  possession  of  a  coalier  for  year  and  day,  could  w 
claim  such  coaUer,  and  recover  the  penalty  of  the  statute  1606  from  any  thiid 
party,  to  whose  coal-work  he  had  betaken  himself. 

Mr.  Dundas,  in  the  beginning  of  1760,  brought  an  action  against  John  Eirk  upoi 
the  statute  1606,  for  the  re-delivery  of  some  coaliers,  who,  he  alleged,  had  been  entiod 
away  from  his  coal-works,  at  Quarrole,  by  the  defender ;  as  also,  for  the  statutoij 
penalty  of  £100  Scots,  for  having  detained  each  of  the  said  coaliers,  after  having 
been  legally  required  by  the  pursuer  to  deliver  them  up.  | 

James  Brown,  one  of  these  coaliers,  had  worked  in  the  Grange  coaliery  from  i 
September  1756,  to  October  1757  ;  and,  in  November  1757,  he  began  to  work  ii  I 
Quarrole  coal-work,  belonging  to  Mr.  Dundas,  and  continued  to  work  there  pretty  | 
regularly  till  the  end  of  March  1759,  when  he  returned  to  Grange  works. 

[^2360]  Henry  Love  had  been  employed  in  Quarrole  coaliery  from  Ausust  1755  to  I 
April  1758  ;  but  from  that  period,  till  February  1759,  he  had  not  worked  in  Quarrok 
coaUery  ;  and,  before  the  end  of  the  year  1759,  he  went  to  work  at  the  Grange  coalieij* 

David  Frew  had  never  worked  a  year  at  Quarrole  coal. 
Observed  from  the  Bench  ;  That  where  the  proprietor  of  a  coal-work  had  been 

in  possession  of  a  coalier  for  year  and  day,  it  gave  lum  such  a  right,  as  entitled  bim 
to  reclaim  the  coalier  from  any  third  party,  to  whose  work  he  had  betaken  himself. 

The  Lords  found,  ''  That  James  Brown  had  been  year  and  day  in  the  possession 
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I  Mr  Dnndas,  and  that  the  defender  was  liable  to  the  pursuer. in  the  penalty  of 
100  Scots ;  but,  in  respect  the  pursuer  had  not  proved  that  Henry  Love  and  David 
pew  had  been  year  and  day  in  his  possession,  they  assoilzied  the  defender  from  the 

ocess,  so  far  as  concerned  them." 

Act.  Garden.— Alt.  Lockhart. 

J.M.  »    .  Fd.  Die.  V.  3,  p.  136.    Fac.  Cot,  No.  9,  p.  16. 

16. 10.    RoBEBT  Spence  of  Stonelaw  v,  James  Scott  Weaver,  in  Rutherglen. 
January  24,  1764. 

joalieTB,  working  at  a  coal  during  a  lease,  became  bound  to  the  coal,  not  to  the  lessee. 

In  1739,  coal  having  been  discovered  in  some  groimds  belonging  to  the  town  of 
totherglen,  and  Robert  Spence ;  James  Scott  obtained  leases  from  the  town  and 
fr.  Spence,  and  began  a  coal- work,  which  he  continued  till  1755,  when  he  gave  it  up, 
md  wrought  a  coal,  in  the  lands  of  Corsehill,  which  he  had  purchased. 

James  Scott,  during  his  lease,  engaged  a  number  of  grown-up  coaliers,  and  trained 
1^  severals  from  their  infancy.  He  wrought  the  coal  in  the  lands  belonging  to  the 
lown  of  Rutherglen,  as  well  as  in  those  belonging  to  Mr.  Spence,  but  chiefly  that  in 
the  latter. 

In  1760,  Mr.  Spence  having  resolved  to  carry  on  the  coal-work  at  Rutherglen, 
which  James  Scott  had  left,  insisted  that  he  had  right  to  all  the  coaliers  that  had 

tnought  at  the  coal  in  his  grounds  during  James  Scott's  lease. 
This  gave  rise  to  mutual  processes  between  him  and  Scott,  concerning  13  coaliers, 

More  the  Sheriff  of  Lanarkshire.  Scott  claimed  from  Spence  some  coahers  that  had 
fone  back  from  his  coal  at  Corsehill  to  the  Rutherglen  coal ;  and  Spence  claimed 
from  Scott  some  coaliers,  whom,  though  acquired  by  him  during  his  lease,  he  still 
detuned  at  Corsehill.  The  town  of  Rutherglen  did  not  claim  any  of  these  coaliers  ; 
Dor  did  any  of  them  assert  their  freedom. 

The  Sheriff,  after  a  proof  had  been  led  in  Mr.  Spence's  process  against  Scott,  found 
it  proved,  "  That  William  Love,  &c.,  did  work  as  coaliers  at  the  pursuer's 
(23611  ̂ 0*1  o*  Stonelaw,  which  is  his  property,  before  they  wrought  at  the  defender's 
coal  of  CorsehiU ;  and,  therefore,  that  they  belonged  to  the  pursuer  Spence,  in  pro- 

perty; and  ordains  the  defender,  James  Scott,  to  deliver  up  the  foresaid  coaliers." 
And,  upon  advising  the  counter  process  at  James  Scott's  instance  against  Spence,  the 
Sheriff  assoilzied  the  defender,  in  respect  that  the  pursuer  was  only  tacksman  of 

the  Rutherglen  and  Spence's  coals,  which  can  give  him  no  right  to  the  coaliers  ;  and 
in  respect  it  appears  from  the  evidence,  that  the  coaliers  so  acclaimed  by  him,  and 
that  wrought  at  his  property-coal  of  Corsehill,  had,  before  that  time,  been  working 
eoaliers,  bearers,  and  gatesmen,  or  winsmen,  in  the  coal  which  was  the  property  of 
the  defender,  Spence,  or  his  predecessors." 

Scott  having  brought  the  cause,  by  advocation,  before  the  Court  of  Session,  the 
Lord  Ordinary  took  it  to  report. 

Pleaded  for  Spence ;  That,  by  the  law  of  this  country,  a  coalier  is  not  bound 
to  a  person,  but  to  a  coal,  being  quasi  adacriftus  glebcB,  by  the  act  of  the  law,  for  the 
»kc  of  public  utility ;  consequently,  a  lessee  can  have  no  right  to  him  after  his  lease 
expires. 

If  a  lessee  could  transport  a  coalier  from  one  coal  to  another,  that  might  be  hard 
upon  the  coalier,  as  some  coals  are  more  easily  and  profitably  wrought  than  others  ; 
and  it  would  be  hard  upon  the  coal-master,  as  a  coal- work  might  be  ruined  by  having 
the  coaliers  suddenly  withdrawn  from  it,  which  was  the  very  thing  the  law  meant 
to  prevent,  by  introducing  the  bondage  of  coaliers. 

Pleaded  for  Scott ;  CoaUers  are  not  adscripti  glebcB,  or  slaves,  but  servants,  bound 
to  serve  their  master  as  long  as  he  has  work  at  coal  to  give  them  :  There  was  neither 
coal-work  nor  coalier  in  Mr.  Spence's  ground  in  1739.    The  coaliers  were  all  acquired 
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daring  Scott's  lease  ;  and  he  has  as  good  right  to  them  as  to  the  engines  he 
or  instruments  he  provided. 

The  interlocutor  of  the  Lords  was, ''  Conjoin  the  two  processes,  and  find  the  coaBj 
not  bound  to  the  tacksman,  but  to  the  coal  in  which  they  wrought  daring  the 

rency  of  the  tack  ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

,  For  Spence,  Montgomery.— -Alt.  Lockhaet.— Clerk,  Oibbok. 

/  Fd.  Die.  V.  3,  p.  135.    Fac,  Cd.  No.  128,  p.  301 

No.  11.         Sir  James  Clark  v.  Eer  and  Penman.    December  5,  1764. 

What  made  a  coalier  a  bondsman. 

A  boy  who  enters  into  a  coal-work  where  his  father  is  a  bondsman,  beoomflf' 
slave,  not  by  consent,  but  from  the  nature  of  the  slavery,  which  extends  from  faiki 

to  son ;  and  from  which  rule  practice  has  introduced  an  exception  with  respect  ~ children  that  abstain  from  working. 
[2362]  ̂ ^6  coal- work  to  which  Eer  and  Penman,  two  lads  under  age,  were  boi 

with  their  fathers,  being  wrought  out,  these  lads  took  employment  in  a  neighboo] 
coal-work  belonging  to  Sir  James  Clark,  but  without  binding  themselves  as  sla^ 
Having  afterwards  left  the  work.  Sir  James  claimed  them  in  a  process  as  his  bo: 
men ;  and  they  were  assoilzied  upon  the  following  medium,  that  if  a  man  of 
age,  whether  a  freeman,  or  bound  to  another  coal,  enter  into  a  coal-work  withint 
any  paction  of  slavery,  his  working  for  whatever  time  will  not  make  him  a  bondsman ; 
and  that  the  argument  concludes  a  fortiori  in  favour  of  the  defenders,  who  are  undtf 
age.  Sd.  Dec.  No.  227,  p.  297. 

No.  12.  Clark  and  Others  v,  Hope.    February  11,  1769. 

Coaliers  might  be  employed  at  any  coal  possessed  by  their  master. 

Mr.  Archibald  Hope,  proprietor  of  the  coal  of  Harrylaw,  was  lessee  of  the  oodi; 
of  Edmonstone,  Monkton,  and  Woolmet,  all  belonging  to  different  proprietors.  AM 
tbe  question  came  to  trial,  in  an  action  at  the  instance  of  some  of  the  coaliers  bonai 
to  these  coals,  whether  they  could  be  compelled  to  work  at  a  coal  different  from  titfi 
to  which  they  were  respectively  bound  ?  Or  if,  upon  the  work  being  stopped,  ttajP 
were  entitled  to  an  attestation  of  a  reasonable  cause  of  removing,  in  terms  of  tlife 
act  1606,  c.  11  « 

Pleaded  for  the  pursuer ;  CoaUers  are  adscriptitii  gUbcB,  bound  to  a  particukr 
coal ;  and,  therefore,  not  transferable  to  another.  So  they  are  considered  by  Sr 
George  Mackenzie,  Obs.  1606,  c.  11,  and  bv  Bankton,  1.  2,  82.  When  a  coalier  com 
sents  to  become  bound  to  a  particular  coal,  he  considers  the  circumstances  of  it»  ill 
situation,  its  air,  its  easiness  in  working ;  and  he  cannot,  without  injustice,  be  caniad 
from  a  coal  where  he  can  earn  large  wages,  with  ease  to  himself,  and  safety  to  lui 
health,  to  another  coal,  where  less  is  to  be  earned,  where,  perhaps,  there  ia  scaioe 
room  to  work,  or  where  the  air  is  pestilential  and  noxious. 

When  the  coal  is  wrought  out,  the  coalier  is  free  ;  but,  if  he  can  be  carried  to  « 
different  coal,  though  belonging  to  a  different  proprietor,  his  bondage  must  be  perpetual 
And  it  makes  no  difference  that  Mr.  Hope  is  lessee  of  all  these  coals.  With  respect  to 
each  of  them,  he  must  be  considered  as  in  the  place  of  the  different  proprietors ;  anl, 
as  the  proprietor  of  Edmonstone  could  not  send  one  of  his  coaliers  to  work  at  tk 
coal  of  Woolmet,  so  neither  can  the  tacksman  of  both  carry  the  coaliers  of  the  ose 
to  the  coal  of  the  other. 

Answered  ;  The  situation  of  coaliers  is  not  to  be  determined  by  the  strict  princqte 
which  apply  to  the  adscriptitii  glebw  of  the  Romans,  or  homit^es  proprii  of  GermttJ* 
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nailers  are  bound  to  their  master,  and  so  they  are  considered  in  the  statutes  1606, 
11,  and  1661,  c.  56.    They  are  obliged  to  serve  him  [2363]  ̂ ^  ̂ ^^  work  of  coal, 
desa  they  can  obtain  a  testimonial  from  him,  or  an  attestation  from  a  magistrate, 
lat  he  has  no  work  to  give  them. 
The  doctrine  pleaded  for  the  pursuers  would  go  so  far  as  to  prove,  that  coaliers 

>uld  only  be  employed  at  the  individual  coal  to  which  they  entered ;  that  they 
>ald  not  be  carried  to  a  different  coal  in  the  same  estate  ;  nay,  that  they  could  not 
ren  be  carried  to  a  different  seam,  in  an  edge  coal,  where  there  are  great  variations 
i  the  space  of  a  few  yards. 

But  this  doctrine  has  not  been  received  by  the  Court.  On  the  contrary,  in  February 
K2,  the  Marquis  of  Lothian,  having  purchased  a  coal,  was  found  entitled  to  carry 
be  coaliers  upon  it  to  another  coal  belonging  to  him,  at  the  distance  of  two  miles. 
knd  a  similar  judgment  was  pronounced  in  1763,  in  a  question  between  Wemyss  of 
inttlehill,  and  some  of  his  coaUers. 

As,  therefore,  the  proprietor  of  a  coal  is  entitled  to  remove  his  coaliers  to  any 
oal  where  he  has  work  for  them,  the  tacksman  must  be  in  the  same  situation  ;  and, 
hiring  the  course  of  his  tack,  have  the  same  power  over  the  coaliers  as  the  proprietor 
Kmld  have  had,  if  he  had  kept  the  coal  in  h^  natural  possession, 

i    ̂  The  Lords  sustained  the  defences,  and  assoilzied. 

Reporter,  Pitfour. — Act.  Maclaubin. — Alt.  Solicitor  Dundas. 

6.  Ferguson.  Id.  Die.  v.  3,  p.  135.    Fac.  Col.  No.  86,  p.  337. 

Ho.  1.  [2365]  Andrew  Law  v.  Alexander  Law.    July  13,  1553. 

The  heir  can  have  no  part  of  the  moveables  (excepting  heirship),  unless  he  be  wilhng 
to  collate. 

Anent  the  action  pursued  be  A.  v.  R.  Law,  his  brother  and  his  airs  for  intromitting 
ind  taking  ane  baimes  part  of  gear  in  hurt  of  the  rest  of  the  baimes,  he  beand  air 

and  receivand  his  father's  heritage,  together  with  airship,  without  he  had  casten  in 
Us  airship,  with  the  rest  of  the  bairnes'  guids  to  be  parted  equally  betwixt  the  bairnes. 
It  was  excepted  be  the  said  Robert,  that  he  might  justly  have  his  baimes  part  of 
gaidB,  notwithstanding  his  airship  ;  because,  after  his  father's  decease,  there  was  an 
dder  brother  than  he  who  was  air  to  his  father,  and  sua  he  fell  his  bairnes  part  of  the 
j^oids  be  that  reason.  It  was  replyt  againe  be  the  said  Alexander,  That  the  elder 
brother  died  soon  after  his  father's  deceise,  and  was  never  servit  nor  enterit  air  to 
Ills  father,  nor  never  gat  sasine  of  his  lands  nor  receivit  no  airship,  but  died  before 
ever  the  guids  were  divydit,  and  sua  the  said  Robert  was  heir  to  his  father  and  re- 

ceived his  airship  ;  whilk  reply  was  admittit  and  given  to  the  said  Alexander's  proof  e, 
notwithstanding  the  said  Robert  his  allegeance. 

April  24,  1554.  —  Ane  burgess  dieand  and  leivand  behinde  him  sundrie  sones, 
the  eldest  dieand  unentered  to  his  father's  lands,  the  nixt  sone  entrand  as  air  to  his 
&ther  shall  have  no  bairns  part  of  goods  and  his  father's  lands  baith,  notwithstanding 
k  hade  ane  elder  brother  the  time  of  his  father's  decease,  whilk  died  non  enterit  as 
^  is,  whilk  was  practised  betwixt  Alexander  Law  and  Robert  Law. 

MaiOand,  MS.  pp.  16,  17. 

%♦  Balfour  reports  the  same  case : 

Na  persoun  succeidand  as  air  to  his  father  or  predecessouris  landis  and  airschip 
godis,  aucht  and  sould  have  ony  part  of  ony  remanent  movabill  gudis  or  geir  quhilk 
pertenit  to  his  father,  or  predecessour,  the  time  of  his  deceis,  except  he  wald  cast  in 
and  confer  his  haill  airschip  gudis,  with  the  rest  of  the  said  haill  movabill  gudis  and 
geir  ahogidder,  that  equal  partage  might  be  maid  thairof ,  betwix  him  and  the  rest  of 
thebaiinis.  Fol.  Die.  v.  1,  p.  149.    Balfour  (Air),  p.  233, 
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No.  2.  [2366]  Ross  v.  Kellie.    February  27,  1627.  T 

Collation  takes  place  only  among  brothers  and  sisters,  and  not  when  they 
with  the  relict. 

Janet  Boss,  daughter  to  Archibald  Ross,  baxter  in  Edinburgh,  pursues 
Kelly,  relict  of  the  said  Archibald,  as  executrix  and  universal  legatrix  left  by 
to  make  payment  to  him  of  her  baims-part  of  gear,  viz.  the  third  of  the  whole  _ 

contained  in  the  defunct's  testament  confirmed,  seeing  she  was  the  only  baira^ 

the  said  umquhile  Archibald  her  father ;  in  this  process  the  Lords  sustained  ' 
pursuer's  action,  for  her  third  part  of  the  saids  goods  confirmed,  albeit  the  defr 
had  confirmed  the  testament  wherein  the  goods  was  parted,  only  by  a  twofold 

sion,  viz.  betwixt  the  relict  for  her  own  half,  and  the  defunct's  half  ;  and  found, 
albeit  this  testament  so  authorized,  with  this  division  done  by  a  Judge,  was  a  d< 
which  was  alleged  could  not  be  taken  away  by  this  manner  of  process  without 
tion,  yet  that  the  pursuer  needed  not  to  reduce,  but  the  pursuit  might  come  in 
ordine  without  reduction,  seeing  she  was  not  called  to  the  confirmation ;  and 
found,  that  albeit  the  pursuer  was  married  by  the  defunct  her  father,  in  his  own 
and  tochered  by  him,  yet  thereby  she  was  not  secluded  from  the  legitim  poi 

which  fell  to  her  by  her  father's  decease,  the  same  not  being  discharged  the  time 
her  contract  and  tochering  ;  for  albeit  that  might  have  been  a  cause  to  have  del 
her  from  her  legitim  as  thereby  being  forisfamiliate,  if  there  had  been  any  more  h 
unprovided,  yet  there  being  no  bairns  but  herself,  it  was  foimd  no  cause  to  excl 
her  from  that  portion  against  the  relict,  but  that  the  testament  ought  to  have  a 
fold  division  ;  neither  was  it  found,  that  the  pursuer  ought  to  ofier,  and  give  in 
tocher  received,  with  the  rest  of  the  goods  confirmed,  to  be  divided  therevrith ; 
it  being  alleged,  that  the  coods  confirmed  were  exhausted  by  decreets,  obtained  }sf 

the  dehmct's  creditors.  This  allegeance  was  sustained,  to  exclude  the  third,  so  kt 
as  the  debts  should  defaljc ;  but  it  is  here  to  be  considered,  that  the  special  reaan 

of  this  division  was,  because  the  pursuer's  contract  of  marriage,  whereby  the  fatbtt 
had  given  her  a  tocher,  bore,  *^  That  the  father  gave  that  sum  to  her,  for  satisfyiBg 
her  of  her  right,  which  she  had  to  her  mother's  goods,  the  first  wife  of  her  father,  tt 
whom  he  acbiowl^ged,  that  she  was  executrix  "  :  And  so  the  tocher  was  not  gines 
ex  patrimonio  patris, 

I  Act.  NicoLSON  &  Lawtie. — Alt.  Stuart  &  Mowat.— -Clerk,  Hay. 

Dtirie,  p.  281 
%♦  Spottiswood  reports  the  same  case  : 

In  the  action  betwixt  Ross  and  Lilly,  the  one  being  her  father's  only  child,  punnei 
the  other  that  was  reUct  for  the  dead's  third,  and  her  own  Ukewise.  Alleged,  Tfci 
testament  was  divided  only  in  two  parts,  likeas  it  could  not  be  otherwise,  becaiM 

the  pursuer  was  tochered  in  her  father's  time,  and  so  forisfamiliate.  It  was  found. 
That  notwithstanding  of  the  tochering,  she  had  not  [2367]  renounced  the  benefit  d 

her  legitim,  which  was  due  unto  her  after  her  father's  decease,  especially  there  beiii| 
no  other  child.  And  where  it  was  alleged,  that  she  behoved  then  to  confer,  it  mi 
thought  that  collation  should  only  be  among  brethren  or  sisters,  and  not  betwixt 
these  parties.  Fd.  Die,  v.  1,  p.  149.    SpoUiatoood,  p.  133. 
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lo.  4.  CoRSAN  V,  CoRSAN.    February  19,  1631. 

Irilation  takes  no  place  where  it  is  prohibited  ;  as,  for  example,  where  a  father,  in 

his  daughter's  contract  of  marriage,  besides  her  tocher,  made  this  provision, 
"  that  she  should  have  an  equal  proportion  of  his  goods  at  his  death  with  his 
other  children." 

^  This  cause  being  mentioned  the  9th  of  February  1631,*  and  it  being  further  alleged 
iy  the  defender.  That  the  pursuer,  by  virtue  of  the  clause  libelled  in  the  contract,t 

iooUd  have  right  to  no  more,  but  to  her  part  of  the  dead's  part  of  his  goods  and  gear, 
Ittd  could  not  acclaim  a  portion  natural  thereof,  with  these  two  daughters  defenders  ; 
iir  albeit  by  that  contract,  she  might  have  right  to  her  equal  part  of  all,  both  for 

Wnis-part,  and  for  the  dead's  part,  with  her  two  sisters  named  in  that  contract, 
low  deceased,  yet  that  might  lawfully  have  holden,  where  both  she  and  these  two 
irters  were  all  forisfamiliate,  before  this  contract ;  but  it  is  not  alike,  for  these  two 

pfifenders  who  are  begotten  since,  and  have  received  no  part  of  their  father's  goods, 
Ifid  who  want  their  portion  natural,  so  that  of  reason  they  ought  to  have  their  portion 
^toral,  as  the  pursuer  got,  and  as  the  two  defunct  sisters  got ;  and  after  that,  the 
Ipmner  might  be  partner  of  the  rest ;  otherwise  if  she  acclaimed  to  be  portioner  of 
bU  the  defimct's  goods,  she  ought  to  confer  with  the  defenders,  that  portion  she  got 
irom  her  father  before.  This  allegeance  was  repelled,  and  the  Lords  found,  that  the 

{orsaer  ought  to  have  her  equal  part  of  the  defunct's  goods,  with  these  defenders, 
iritbont  any  collation  of  that  which  she  received  before,  to  which  the  Lords  found, 
%t  she  could  not  be  compelled.  Fol.  Die.  v.  1,  p.  149.    Durie,  p.  573. 

Ho.  5.        DuMBAB  of  Hemprigs  v.  Lady  Frazbr.    February  18,  1663. 

An  only  child  being  forisfamiliate  by  marriage,  and  having  got  a  tocher,  but  not 

bearing  "  in  satisfaction  of  children's  part,"  was  found  notwithstanding  obliced 
to  collate  that  tocher  with  the  relict,  before  she  could  have  access  to  draw  her 
third  share  of  the  defunct's  moveables. 

My  Lady  Frazer,  being  first  married  to  Sir  John  Sinclair  of  Dumbeath,  next  to 
the  Lord  Arbuthnot,  and  last  to  the  Lord  Frazer,  Dumbar  of  Hemprigs,  as  executor 
confirmed  to  Dumbeath,  pursues  her,  and  the  Lord  Frazer  her  husband,  for  his  interest, 
for  delivery,  or  payment  of  the  moveables  of  Dumbeath,  intr omitted  with  by  her. 
It  was  answered,  That  she  had  right  to  the  half  of  Dumbeath's  moveables,  as  his 
icSct,  and  her  intromission  was  within  that  half.  It  was  replied.  That  she  had  only 
r^ht  to  a  third  ;  because  Dumbeath  had  a  bairn  of  the  former  marriage,  who  survived 
hnn,  and  so  the  executry  must  be  imparted.  It  [2368]  was  duplied.  That  that  bairn 
waB  forisfamiliate,  married,  and  provided  before  her  father's  death,  and  so  was  not 
in  familia  ;  and  albeit,  if  there  had  been  any  other  bairns  in  the  family,  that  bairn's 
part  would  have  accresced  to  them ;  yet  being  no  other,  it  accresced  to  the  man 
and  wife ;  and  the  executry  is  bipartite. 

The  Lords  found  the  defence  and  duply  relevant,  albeit  it  was  not  alleged,  that 

the  tocher  was  accepted  in  satisfaction  of  the  bairn's  part  of  gear  ;  unless  those  who 
have  right  would  offer  to  confer,  and  bring  m  the  tocher  received  ;  in  which  case, 
they  might  crave  a  third,  if  the  same  were  not  renounced,  or  the  tocher  accepted 
MMtead  thereof. 

It  was  further  alleged  for  the  Lord  Frazer,  That  he  could  not  be  liable  as  husband  ; 
because  his  Lady  being  formerly  married  to  the  Lord  Arbuthnot,  he  got  the  move- 
aUea,  and  his  successors  should  be  liable,  at  least  in  the  first  place. 

*  The  case  alluded  to  is,  M'Millan,  &c.  v.  Corsans,  Durie,  p.  666,  voce  Provisions to  Heirs  and  Children. 
t  The  terms  of  the  contract  are  stated  on  the  margin  above. 
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The  Lords  repelled  the  allegeance,  but  prejudice  to  the  Lord  Frazer  to  pu 
the  successors  of  the  former  husband,  for  repetition  as  accords. 

Fd.  Die.  V.  1,  p.  149.    Stair,  v.  1,  p.  18LI 

No.  6.  Jack  v.  Jacks.    December  20, 1673. 

There  is  no  collation  in  our  law  but  in  the  case  of  succession  in  moveables,  and  the 
not  among  heirs  portioners,  whatever  separate  provisions  any  of  them  maj  1 
got,  by  contract  of  marriage  or  otherwise. 

Patrick  Jack  did,  by  contract  of  marriage  betwixt  John  Douglas  and 
Jack  his  daughter,  dispone  in  name  of  tocher,  a  fishing  and  some  tenements, : 
thereafter  having  left  three  other  daughters,  there  was  a  decreet  arbitral  amongst  V 

for  division  of  their  father's  estate,  which  being  under  reduction  upon  lesion, 
auditor  appointed  to  state  the  interest  of  the  parties,  and  what  the  defunct's  estat 
before  the  arbitriment ;  this  question  occurred  before  the  auditor,  whether  the  i 

Margaret  Jack,  to  whom  a  part  of  her  father's  estate  was  disponed  by  her  cont 
of  marriage,  would  fall  an  equal  share  in  the  rest  of  his  heritage,  as  heir  portioner  \ 
the  rest  of  the  daughters,  unless  she  would  confer  and  bring  in  what  she  had  : 
before  by  her  contract  per  collationem  bonorum. 

The  Lords  found  that  there  was  no  collation  to  be  made  by  the  law  of  Scot 
but  only  in  the  case  of  moveables,  and  not  amongst  heirs  portioners. 

Fol.  Die.  V.  1,  p.  148.    Stair,  v.  2,  p.  244.. 

♦^*  Gosford  reports  the  same  case  : 

In  the  reduction  of  a  contract  of  division  betwixt  the  said  sisters,  there  faenj^ 
count  and  reckoning  ordained,  to  the  effect  it  might  be  known  how  far  any  of  the  sistco^ 

as  creditors,  might  charge  their  father's  estate,  and  [2369]  ̂ &ve  satisfaction  out  of  tit 
whole  before  any  division  betwixt  them,  as  heirs  or  portioners  to  their  father.  It 
alleged  for  the  said  Margaret,  That  by  her  contract  of  marriage,  her  father  beiqg 
obliged  to  dispone  to  her,  and  her  heirs,  the  half  of  his  salmon  fishing  upon  the  wiM 
of  Dae,  with  the  sum  of  2000  merks  to  be  paid  after  his  decease,  she  ought  to  be  fiflt 
satisfied  of  that  debt,  and  have  a  right  made  to  her  by  her  two  sisters,  in  so  far  as  ski 
might  be  secured  in  the  half  of  the  salmon  fishing  ;  and,  thereafter,  have  the  just  thai 
part  of  the  whole  remainder  of  the  estate,  as  one  of  the  three  heirs  portioners  wHk 
them.  It  was  answered,  That  the  said  Margaret  being  provided  and  forisfamiliate 

ought  to  have  no  share  of  the  remainder  of  their  father's  estate,  unless  she  were  williif 
to  collate  and  bring  in  what  she  was  provided  to  by  her  contract ;  as  was  clear  what 

heirs-female,  being  provided  and  forisfamiliate,  could  crave  no  part  of  the  moveabk 
estate  belonging  to  their  father,  unless  they  would  collate  with  their  sisters,  wiM> 
remained  in  famUia;  especially  there  being  no  provision  in  the  contract,  whereby  she 
was  to  come  in  and  have  an  equal  share  of  the  remainder  of  the  estate  beside  the  tochet 
The  Lords  did  find,  that  the  eldest  sister,  besides  the  provision  in  her  contract  d 
marriage,  ought  to  have  an  equal  share  with  her  two  sisters,  who  were  not  fom- 
familiate  as  to  all  lands  and  heritages ;  and  that  there  was  not,by  our  law,  any neceaai^ 
to  offer  to  collate,  as  in  succession  to  moveables,  the  elder  sister  not  being  secloded. 
nor  her  tocher  declared  to  be  in  full  satisfaction  of  all  that  she  could  ask  or  claim ;  tnl 
that  notwithstanding  that  reason  seems  alike  in  both,  and  that  there  hath  been  no 
practique  in  the  contrary.  But  it  being  looked  upon  as  a  constitute  custom,  withotl 
all  controversy  or  debate,  they  did  decern  as  said  is.        Gosford,  MS.  No.  656,  p.  384. 
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No.  8.    Duke  and  Duchess  of  Bucclbugh  v.  The  Earl  of  Tweeddale.    February  14, 
1677. 

A  second  son  insisting  for  his  legitim,  was  not  obliged  to  collate  a  provision  of  land 
which  he  got  from  his  father  ;  for  collation  is  introduced  to  keep  equality  among 
the  children,  only  as  to  the  moveables  ;  and  since  the  moveables  suffered  no 
diminution,  by  giving  a  provision  of  land  to  the  second  son,  there  could  be  no 
reason  for  the  collation. 

There  was  an  agreement  betwixt  the  Duke  and  Dutchess  of  Buccleugh  and  the  Earl 

of  Tweeddale,  by  interposition  of  the  King,  whereby  the  Duke  and  Dutchess  "  re- 
nounced to  the  Earl  a  wadset  of  his  lands  for  £44,000,  and  certain  bygone  annualrents, 

and  the  Earl  gave  a  bond  to  them  of  £15,000,  and  discharged  all  right  his  Lady  had  as 
executrix  to  David  her  brother,  who  was  one  of  the  four  children  of  Buccleugh,  beside 
the  Jieir  ;  the  inventory  of  the  testament  being  £188,000  ;  and  did  likewise  dispone  the 
right  of  Bassenden,  unto  which  he  had  an  ancient  claim  reserved  by  interruptions, 

being  worth  3000  merks  yearly,  and  the  expence  of  reducing  the  Dutchess's  eldest 
sister's  contract  of  marriage  with  the  E.  of  Tarras,  and  two  London  voyages."  This 
agreement  was  made  in  the  Duke  and  Dutchess's  minority,'and  the  King  took  burden 
to  cause  them  ratify ;  but  the  Duke  and  Dutchess  do  now  pursue  reduction  of  this 
agreement  upon  minority  and  lesion  ;  and  condescend,  that  the  [2370]  pursuers  having 
renounced  a  clear  liquid  and  established  right  of  wadset,  cled  with  possession,  for 
illiquid  and  uncertain  pretences,  which  had  never  been  claimed  for  20  years  and 
above. — It  was  answered,  That  it  is  not  every  lesion  that  is  sufficient  to  reduce  an 
agreement  or  contract  engaged  in  by  minors,  but  it  must  be  enorm,  and  exorbitant 
lesion  ;  and  therefore  quitting  a  decreet,  or  bond  having  ready  execution  for  a  clear 
sum,  for  a  debt  due  to  a  defunct,  upon  which  no  decreet  followed,  or  of  intromissions 
with  rents,  sums,  or  goods,  if  the  matter  could  be  instructed  to  be  proportionable 
without  enorm  lesion,  was  never,  nor  can  be  sustained,  as  a  cause  of  reduction,  much 
less  so  solemn  a  transaction  as  this  by  arbitriment,  the  King  having  interposed,  and 

become  obUged  for  the  minors'  performance.  —  The  Lords  found  the  reasons  of 
reduction,  as  thus  qualified,  not  relevant,  if  by  the  event  of  this  process,  the  ri^ht 
communicated  by  the  defenders,  were  now  liquidated,  and  imported  not  enorm  lesion 
in  the  matter. — The  pursuers  then  insisted,  That  there  was  enorm  lesion  in  the  matter, 
because  all  that  was  given  to  the  pursuer  for  so  considerable  a  right  of  wadset,  was  but 
the  Countess  of  Tweeddale's  interest  in  her  brother  David's  share  of  his  father's 
executry,  as  being  the  fourth  bairn,  beside  the  heir,  and  as  having  a  fourth  part  of  his 

sister  Lady  Mary's  fourth  part,  who  died  unmarried,  and  the  right  of  Bassenden,  which 
were  all  of  no  moment ;  for  as  for  David's  share  of  his  father's  executry,  he  could 
pretend  nothing  either  for  his  portion  natural,  as  being  his  share  of  dead's  part,  or  for 
his  bairn's  part,  because  the  defunct  did  infeft  David  in  fee  in  the  lands  of  Cannobie, 
worth  £5  or  £6000  a-year,  which  was  a  competent  provision  ;  and  though  it  bore,  "  not 
to  be  a  portion  natural,  or  provision,  or  in  satisfaction  of  the  bairn's  part,"  yet  being 
so  considerable,  it  must  be  presumed  to  have  been  given  in  satisfaction.  2do,  David 
in  his  life  never  claimed  any  part  of  the  executry,  nor  would  he  have  obtained  any 
share  of  it,  nisi  per  coUalionem,  by  conferring  and  communicating  the  right  of  the  lands 
he  had  gotten  from  his  father,  to  the  rest  of  the  bairns,  that  so  they  might  all  be  equal, 
which  is  ever  presumed  to  be  the  mind  of  the  father,  unless  the  contrary  appear  by  his 
express  deed  ;  and  by  our  known  custom,  bairns  married,  and  provided  with  portions, 

if  it  be  not  expressly  in  satisfaction  of  their  portion  natural,  and  bairn's  part,  they  may 
claim  a  share,  ad  supj^ementum  legUimcBy  to  make  up  what  they  had  received  already, 

equivalent  to  the  rest  of  the  children  un-forisfamiliate  ;  but  here  David's  provision  is 
much  more  considerable  than  any  the  rest  of  the  children. — It  was  answered,  That 
David  was  never  forisfamiliate,  or  married,  but  remained  as  a  bairn  of  the  family  till 

his  father's  death  ;  and  if  there  had  been  no  more  bairns,  he  would  have  had  right  to 
the  whole  bairn's  part ;  neither  was  he,  nor  any  representing  him,  obliged  to  confer 
the  lands  his  father  infeft  him  in,  because,  whatever  was  the  course  of  the  Roman  law, 
where  there  was  no  distinction  of  heritable  and  moveable  rights,  the  feudal  law,  and  our 
customs,  have  differenced  the  succession  of  moveables  and  heritables  altogether  ;  and 
though  our  custom  allows  collation,  or  imputation  of  bonds  of  provision,  or  tochers 

MOR.  I,  10* 
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granted  to  bairns,  as  a  part  of  their  [2371]  share  ;  yet  lands  were  never,  by  our  cufii 
brought  in  by  collation,  but  only  sums  of  money,  as  having  been  employed  out  of 
moveable  estate,  and  so  did  diminish  the  same,  and  therefore  ought  to  be  accoui 
in  the  division  thereof. — It  was  replied,  That  it  is  beyond  question,  that  though  by 
law  the  heir  hath  no  share  of  the  moveables,  yet,  if  he  pleases  to  communicate 
heritable  rights  of  lands,  or  others,  with  the  other  children,  they  will  all  get  equal  bI 
and  therefore,  a  pari,  if  a  brother  provided  to  land  craved  a  share  of  the  move 
with  the  rest  of  the  bairns,  he  behoved  to  communicate  the  right  of  these  lands,  that 
might  be  equal ;  which  David  did  not,  and  the  Dutchess,  who  is  his  heir,  will  not. 

The  Lords  found,  That  the  lands  provided  to  David,  not  bearing  "  to  be  for 
portion  or  provision,  or  in  satisfaction  thereof  ;  "  did  not  exclude  him  from  his 
of  the  moveables,  and  that  he  had  no  necessity  to  confer  or  communicate  the 
of  (the    lands;    and   that   the   Countess   of    Tweeddale,    as   executor    to    Dm^ 

had  right  to  his  share  of  his  father's  moveables. 
The  pursuer  further  alleged.  That  my  Lady  Tweeddale,  as  executrix  to  Davi^ 

had  no  right  to  any  part  of  Lady  Mary's  share,  because  there  is  no  testament  of  La^ 
Mary  confirmed,  wluch  is  the  only  way  to  establish  what  right  was  in  her  persoB] 
for  her  share  by  her  death  could  not  accresce  to  the  remanent  children,  seeing  ther^ 
they  would  not  represent  her  passive  in  her  debts,  and  therefore  her  goods  could  only 
belong  to  an  executor,  that  represented  her  both  active  and  passive  ;  for  it  is  a  commoi 
rule  in  law,  hcsreditas  non  addita  non  transmittitur  ;  and  therefore  in  heritage,  thai 
must  be  a  service,  which,  if  omitted,  the  apparent  heir  hath  no  right,  and  his  creditiffi 
will  have  no  access  against  the  estate  ;  but  there  is  place  for  the  next  apparent  hclq 
passing  by  the  former ;  and  the  like  must  be  in  succession  of  moveables,  for  til 
executor  is  hceres  in  mobilibus,  and  for  the  most  part,  is  htsres  fidei-commissairvt^ 
who,  whether  he  be  executor  nominate  or  dative,  he  is  obliged  to  restore  to  the  will 
her  part,  to  the  bairns  their  part,  and  to  the  nearest  of  kin  their  part ;  and  any  tf 
all  these  have  interest  to  procure  an  executor  dative  confirmed,  which  is  addilio  har^ 
ditatis  mobUium  for  them  all,  which  is  suitable  to  the  act  of  ParUament  1617,  makitf , 
executors  comptable  for  the  nearest  of  kin  ;  so  that  if  there  be  no  executor  confimMi 
the  nearest  of  kin  have  no  interest,  and  such  nearest  of  kin  have  only  interest,  ̂ *i 
are  alive  the  time  of  the  confirmation,  and  for  whom  hcBrediias  est  addita  by  the  executor 

It  is  true,  the  right  of  the  relict,  and  the  bairn's  part,  are  rather  rights  of  division  fWl 
jtroprio,  than  of  succession  ;  and  therefore,  though  a  bairn  die  before  confirmatioii 

the  bairn's  part  is  transmitted  ;  but  the  jus  agnationis  of  the  nearest  of  kin,  is  merely 
a  succession,  quce  non  addita  non  transfertur,  and  belongs  only  to  the  nearest  of  kit 
who  are  in  being  the  time  of  the  confirmation.  This  does  also  agree  with  the  decisiiM 
of  the  Lords  in  the  case  of  Bell  and  Wilkie,*  where  the  three  sisters  of  Patrick  Bel 
being  confirmed  executors  to  their  brother,  one  of  them  dying  before  the  execution  of 
the  testament,  the  other  two  were  found  comptable  for  her  share  to  her  childrai« 
[2372]  as  executors  confirmed  to  her. — It  was  answered,  That  the  right  of  blood 
ought  not  to  be  diminished  by  forms,  and  the  act  of  Parliament  bears  ezpresBly. 
That  it  is  against  law,  equity,  and  conscience,  to  exclude  the  nearest  of  kin  from 
their  share  ;  and  therefore,  if  any  of  the  nearest  of  kin  should  die  before  they  can 
confirm,  there  were  no  reason  to  exclude  their  children. — It  was  replied.  That  tl* 
nearest  of  kin  can  never  suffer  but  by  their  own  negligence  ;  for  they  may,  immedi- 

ately after  the  defunct's  death,  publish  edicts,  and  obtain  confirmation,  and  the  law 
never  provideth  for  such  extraordinary  cases,  such  as  the  dying  before  confiimatiot 
can  bo  ;  for  seeing  the  nearest  of  kin  transmit  their  share  by  naked  confiimatioB, 
there  is  no  necessity  of  executing  the  testament,  as  some  time  the  custom  was,  which 
required  a  very  long  time. 

The  Lords  found.  That  David  having  died  before  Lady  Mary's  testament  wi» 
confirmed,  no  part  of  her  share  did  accresce  to  him,  nor  did  belong  to  the  Countew, 
as  executrix ;  and  if  she  should  enter  executrix  to  Lady  Mary,  she  is  excluded  by 

her  contract  of  marriage,  "  renouncing  all  right  she  can  have  to  Lady  Mary's  share. ' 
— The  defender  further  alleged,  That  the  pursuers  had  homologated  this  transaction, 
by  requiring  their  commissioners  to  call  for  payment  of  the  £15,000  bond,  which 

was  a  part  of  the  defender's  obligement  by  the  transaction  ;  and  likewise,  that  Uie 
Duke's  commissioners  had  demanded  the  money  from  the  defender  :   2do,  In  a  p1I^ 

*  Stair,  V.  1,  p.  96,  12th  February  1662,  voce  Nearest  of  Kin. 
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lit  against  the  Dutchess,  at  the  instance  of  Scott  of  Bassenden,  to  denude  herself 

I  these  lands  in  favour  of  him,  conform  to  a  back-bond  granted  by  the  Dutchess's 
redecessor,  a  defence  was  proponed  after  minority  upon  Tweeddale's  right  to  Bassen- 
m,  as  belonging  to  the  Dutchess,  which  was  a  part  of  the  said  transaction. — It  was 
iswered.  That  the  calling  for  the  money,  non  rdevaty  because  they  might,  and  did 

lose  re  inlegray  before  it  was  received  ;  and  as  to  the  proponing  upon  Tweeddale's 
^t  of  Bassenden,  it  was  but  of  course,  by  a  procurator,  without  special  mandate. 
Did  was  not  sustained,  nor  did  the  pursuers  obtain  any  benefit  thereby. — The  Lords 
lulled  both  these  defences.    See  Nearest  of  Kin. — Presumption. 

Fol.  Die.  V.  1,  p.  148.    Stair,  v.  2,  p.  504. 

fo.  9.  Murray  v,  Murray.    July  16,  1678. 

The  heir  collating  his  heritage,  has  a  title  to  a  share  of  the  children's  part. 

Umquhile  Thomas  Murray,  baiUe  of  Edinburgh,  having  children  of  two  marriages, 
Ed  marry  aU  the  children  of  the  first  marriage,  and  gave  them  tochers,  in  full  satis- 

faction of  their  portions-natural,  and  bairns  part ;  he  did  also  give  bonds  of  provision 
Id  the  bairns  of  the  second  marriage,  wherein  the  sums  were  all  equal,  bearing  ''  to 
be  lor  their  better  provision  " :  And  at  last,  by  his  testament,  has  appointed,  *  That 
after  payment  of  his  debts,  and  bonds  of  provision  to  his  bairns,  that  all  his  bairns, 

of  the  first  and  second  marriage,  should  have  equal  share  of  his  goods  and  gear  ;  " 
and,  in  an  account  amongst  the  bairns,  those  of  the  second  marriage  craved  their 
bonds  of  provision  as  debt,  which  [2373]  affect  the  whole  executry,  before  any  divi- 
BOQ ;  and  that  what  were  free,  over  and  above  the  bonds  of  provision  and  debts, 

should  be  divided  in  two,  the  one  half  falling  to  them  as  bairns  un-forisfamiliate, 
and  the  other  half  being  as  dead's  part,  by  his  universal  legacy,  should  be  divided 
equally  amongst  all  his  bairns  of  the  first  and  second  marriage.     It  was  alleged  for 
die  bairns  of  the  first  marriage,  that  the  bairns  of  the  second  marriage  could  not  both 
bsTe  their  bonds  of  provision,  and  also  their  bairns  part,  unless  their  father,  by  their 

bonds  of  provision,  had  declared,  "  that  these  bonds  should  be  but  prejudice  of  their 
bwmapart,"  which  he  doth  not.     But,  on  the  contrary,  the  bonds  bear,  "  To  be  for 
their  better  provision  "  ;  and  such  bonds  neither  bearing  in  satisfaction  of  their  por- 

tion-natural, nor  by  and  attour  the  same,  the  intent  thereof  has  ever  been  sustained, 
that  the  father  would  secure  these  bairns  in  these  provisions  in  omnem  everUutn,  but 
not  that  he  should  give  them  their  provisions  and  bairns  part  also,  and  thereby  restrict 
his  own  power  of  legating,  which  cannot  reach  the  bairns  part ;  so  that  the  children, 
80  provided,  may  either  hold  to  their  bonds  of  provision  as  creditors,  or  may  reject 
them,  and  take  their  share  of  the  bairns  part,  if  it  be  better ;  in  which  case,  the 

executry  will  be  the  greater,  and  the  wife  will  have  the  larger  share,  and  the  dead's  part, 
Asposed  of  by  legacies,  will  be  the  larger.     Likeas,  by  the  ancient  Roman  law,  which 
onr  customs  follow,  all  tochers,  and  other  donations  to  children,  were  accounted  as 
parts  of  their  legitim,  and  if  they  had  received  the  same,  they  behoved  to  confer  and 
bring  it  back  to  the  heritage  ;  and  if  it  were  resting,  it  behoved  to  be  imputed  a  part 
of  thcb  legitim,  and  that  such  collations  were  not  to  the  children  only,  to  make  them 
equal  in  their  legitim,  but  to  their  whole  succession  ;  and  therefore  the  Lords,  in  the 
case  of  the  Lady  Dunbeath,  18th  February  1663,  No.  5,  p.  2367,  where  Dunbeath 
having  one  daughter  married  and  tochered,  but  not  in  satisfaction  of  her  bairns  part, 
she  was  admitt^  to  the  third  of  the  executry  as  her  bairns  part,  she  always  collating 
her  tocher,  whereof  a  third  accresced  to  the  wife,  and  a  third  to  the  dead's  part ; 
wd  therefore  such  collations  are  not  only  to  equahze  the  bairns  part,  their  being  no 
™"rns  in  that  family  but  one.     It  was  answered,  That  bonds  of  provision  to  children, 
Diade  and  dehvered  in  liege  poustiey  have  all  the  effects  of  other  debts,  and  come  off 
the  executry  before  any  division,  and  yet  do  not  exclude  the  bairns  from  their  bairns 
parts  of  what  is  free,  debts  deducted,  and  in  that  they  differ  from  bonds  granted  on 
ueathbed,  which  affect  only  the  dead's  part  as  legacies.     It  is  true,  that  when  the 
baims  part  comes  to  be  divided,  or  even  the  dead's  part,  if  not  exhausted  by  legacies, 
that  the  parity  of  natural  affection  hath  made  both  the  Roman  law  and  ours  to  equalize 
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the  children,  so  that  as  much  must  be  laid  by  to  the  rest  as  to  make  them  equal 
the  bonds  of  provision  ;   but  then,  what  is  over,  is  equally  divided  amongst 
all,  in  case  some  of  the  bairns  have  greater  provisions  than  others,  whick  takes 

place  here,  because  all  the  bonds  of  provision  are  equal.     It  is  true,  that  if  there  be ' one  bairn,  the  bond  of  provision,  or  tocher  thereof,  must  be  collated  or  impi 

whereby  the  wife's  part,  and  dead's  part,  would  be  increased,  [2374]  because  in 
case  there  are  no  more  children  to  whom  it  might  accresce  ;  and  therefore  it  accr^ 
to  the  whole  executry  ;  but  if  there  were  more  children,  it  would  accresce  to  tiiem. 

The  Lords  found,  that  the  bonds  of  provision  to  the  children  of  the  second  ma: 
not  bearing  in  satisfaction  of  their  bairns  part,  were  to  be  taken  off  the  whole  execntrf, 
before  the  division,  and  that  the  half  of  the  free  gear,  after  deduction  of  these  a^ 
other  debts,  did  belong  to  the  bairns  of  the  second  marriage  only,  and  that  the  haim 
of  the  first  marriage  were  excluded  by  their  contracts  of  marriage  ;  but  found  dui 

the  other  half,  by  the  father's  legacy,  belongs  to  bairns  of  both  marriages  equally. 
In  this  process  the  heir  offered  to  confer  his  heritage,  and  craved  a  share  in  tb 

bairns  part,  because  the  only  reason  the  heir  is  excluded  to  share  in  mcbilibus,  k 
because  he  has  the  sole  succession  and  heritable  rights,  which  is  ordinarily  better 
than  his  share  in  the  moveables ;  but  if  he  will  collate  his  heritage,  he  is  alvaji 
admitted  to  share  in  the  moveables. 

The  Lords  admitted  the  heir  collating  the  heritage,  and  all  to  be  equal  sharers  m 
the  whole  bairns  part,  with  the  succession  of  the  heritage. 

Fd,  Die.  V.  1,  p.  149.    Stair,  v.  2,  p.  635. 

No.  10.  Murray  v,  Murray.    July  23,  1678. 

The  heir  collating  his  heritage,  has  a  title  to  a  share  of  the  children's  part,but  is  obliged 
to  collate  whatever  is  derived  to  him  from  his  father,  whether  by  disposition  or 
representation. 

In  the  count  and  reckoning  of  the  executry  of  Bailie  Murray,  decided  the  16tl, 
the  eldest  son,  as  heir,  offered  to  communicate  the  heritage  to  which  he  should 
succeed,  and  desired  to  be  sharer  with  the  bairns,  who  alleged,  that  the  heir  behoved 
not  only  to  communicate  what  he  should  succeed  to,  but  a  tenement  disponed  to  him 
by  his  father,  which  communication  ought  to  be  in  and  to  the  whole  moveable  heritage, 
whereby  the  legatars  would  have  a  share,  as  well  as  the  bairns.  It  was  answered, 
That  the  heir  had  unquestionable  right  to  come  in  with  other  children,  either  in  case 
there  were  no  heritable  right,  but  all  the  succession  were  moveable,  or  in  case  he 
would  communicate  the  heritable  succession  falling  to  him ;  but  there  was  neither 
law  nor  custom  for  communicating  what  he  got  from  his  father  by  donation.  Aad 
it  was  found,  in  the  case  Dutchess  of  Buccleugh  and  Earl  of  Tweeddale,  No.  8,  p.  2369, 

that  David  Scot  had  a  share  of  the  bairns  part  of  his  father's  gear,  without  communicat- 
ing the  right  of  a  considerable  estate  of  land  which  he  had  from  his  father  by  disposi- 

tion. It  was  answered,  That  the  cases  were  not  alike,  for  David  Scot  was  a  bairn  in 
the  family,  et  proprio  jure  had  a  share  in  the  bairns  part,  without  communicating  of 
what  land  he  had  got,  that  having  done  no  prejudice  to  the  bairns,  nor  abated  any 
part  of  the  moveable  estate  ;  but  the  only  ground  of  the  heirs  being  admitted  to  a 
share  of  the  moveable  estate,  is,  that  law  allows  him  to  be  in  no  worse  condition  than 
other  children  ;  so  that,  if  either  by  succession  or  [2375]  disposition,  he  be  as  well 
as  they,  that  ground  ceaseth  ;  and,  therefore,  he  must  communicate  both,  if  he  crave 

a  share  in  the  moveable  estate  ;  for  it  is  ordinary  for  fathers,  in  their  sons'  contract 
of  marriage,  to  infeft  them  in  their  whole  heritable  estate,  whereby  there  remained 
no  heritable  succession,  and  yet  they  were  never  admitted  to  partake  of  the  move- 

ables, but  were  excluded  as  heirs  per  perceptumem  hcBrediUUis  ;  and  there  is  no  reason 
that  an  inconsiderable  remnant  of  an  heritage  should,  by  communication  thereof, 
admit  heirs  to  the  moveables,  when  perhaps  the  far  greater  part  were  enjoyed  by 

them,  by  their  father's  disposition. 
The  Lords  admitted  the  heir  to  a  share  with  the  other  bairns,  providing  that 



RHL  »96.  COLLATION  801 

le  commiinicate  all  that  be  had  of  the  heritable  estate,  by  dispoBition  or  succession, 
ly  being  inf eft  as  heir,  and  disponing  to  the  children  an  equal  share  with  himself  of 
i»  said  heritable  estate,  with  the  burden  of  an  equal  share  of  the  heritable  debt. 
But  the  Lords  did  not  determine,  whether  the  communication  should  be  only  to  the 

bairns  part,  or  also  to  the  dead's  part,  but  were  clear  that  he  was  not  to  communicate 
k>  the  relict's  part,  seeing  there  were  other  bairns  in  the  family,  and  the  relict  would 
Beither  have  benefit  nor  loss  by  any  thing  the  husband,  nor  any,  could  do,  as  to  her 
ihare.  Fol.  Die.  v.  1,  p.  149.    Stair,  v.  2,  p.  640. 

No.  11.       James  Brown  v.  His  Mother  and  Tutors.    July  21,  1680. 

By  contract  of  marriage,  the  lands  being  provided  to  the  heir  by  the  first  clause, 
and  the  concjaest  to  the  bairns  in  a  subsequent  clause ;  The  Lords  found  the  heir 
had  a  share  in  the  conquest  (though  it  was  most  part  executry),  without  collation, 
because  he  was  also  a  bairn.  Fol.  Die.  v.  1,  p.  148.    Fountainhall,  MS. 

No.  12.  Trotter  v.  Rochead.    January  12,  1681. 

There  being  only  one  child,  who  was  both  heir  and  executor,  he  was  found  to  have 

the  whole  children's  part,  without  collating  the  heritage  with  the  relict. 

In  an  action  of  count  and  reckoning  between  Catharine  Trotter,  Lady  Craigleith, 
and  Rochead,  Lady  Prestongrange,  younger,  her  daughter ;  the  auditor  reported 
the  points  following  ;   ImprimiSy  The  Lady  Craigleith,  by  her  contract  of  marriage, 
is  provided  to   chalders  of  victual  yearly,  out  of  the  lands  of  Craigleith,  to  be 
uplifted  yearly  between  Yule  and  Candlemas  ;   and  her  husband  having  died  after 

Martinmas,  but  before  Candlemas,  she  claims  that  year's  annuity. — It  was  alleged 
for  the  heir  her  daughter.  That  she  being  both  heir  and  executor,  the  whole  year  in 
vhich  her  father  died  belongs  to  her,  as  executrix,  according  to  the  known  custom 
between  executors  and  liferenters  or  heirs,  wherein  the  legal  terms  of  Whitsunday 
and  Martinmas  are  only  respected  as  the  rule  for  division  ;  so  that  if  the  defunct  die 
after  Whitsunday,  his  executor  hath  the  [2376]  balf  of  the  crop  that  is  payable  at 
Candlemas  thereafter ;    and  if  he  die  after  Martinmas,  though  befote  Candlemas, 
the  executor  is  to  have  that  whole  crop. — It  was  answered,  That  though  this  hold 
in  infeftments  of  property,  or  in  annualrents  payable  at  Whitsunday  and  Martinmas, 
yet  this  annualrent  is  only  payable  once  in  the  year,  at  Candlemas. — It  was  replied. 
That  whatever  might  have  been  pretended,  if  this  annualrent  had  been  constituted 
to  he  payable  at  two  precise  terms,  Candlemas  and  Lammas  ;  yet  here  it  being  con- 

stituted payable  between  Yule  and  Candlemas,  the  ordinary  time  of  payment  of 

farms,  the  division  with  the  defunct's  executor  must  be  according  to  the  division  of 
fanns.— The  Lords  found,  That  the  executor  had  right  to  the  whole  year's  farm,  her 
father  having  died  after  Martinmas,  albeit  before  Candlemas,  and  that  the  liferenter 

had  right  to  no  part  thereof. — The  relict  did  also  insist  for  the  half  of  her  husband's 
moveables,  there  being  no  children  but  one,  who  is  heir,  who  cannot  crave  a  bairn's 
part,  unless  she  would  confer  the  benefit  of  the  heritage. — It  was  answered,  That  the 
heir  is  excluded  from  a  share  of  the  bairn's  part,  unless  the  heir  confer  ;   but  this 
confers  nothing  to  the  relict's  part,  who  can  have  only  a  third,  if  there  be  bairns  one 
or  more ;   and  the  one  bairn  will  be  both  heir  and  executor,  and  have  the  bairn's 
part  without  collation.— The  Lords  found,  That  the  heir  had  the  whole  bairn's  part, 
without  collation,  there  being  no  more  bairns,  and  that  she  was  not  obliged  to  confer 
to  increase  the  relict's  share. — The  relict  did  also  insist  for  a  legacy  of  6000  merks, 
left  her  by  the  defunct. — It  was  answered,  That  she  cannot  both  claim  the  legacy 
and  her  third,  because  debitor  non  prcBSumitur  donare ;    and  legacies  are  ordinarily 

understood  to  be  in  satisfaction  of  the  legatar's  interest,  as  where  the  law  provides 
the  executor  to  a  third  part  of  the  dead's  part  for  executing  the  testament ;   yet  if 
there  be  a  legacy,  the  executor  cannot  claim  both  ;  and  here  the  legacy  is  left  with- 
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out  prejudice  of  her  contract,  but  doth  not  bear  '^  without  prejudice  of  her  third" 
and  therefore  the  defunct's  mind  hath  been  to  give  her  this  legacy  in  place  of  k 
third. — It  was  answered,  That  legacies  in  our  law  is  ever  understood  to  be  out  ( 

the  dead's  part ;  and  albeit  where  the  law  gives  a  third  to  strangers  executors,  hsTi' no  obligement  to  execute  the  testament,  wherein  legacies  left  to  the  executors  i 
accounted  in  satisfaction,  that  is  by  an  express  provision  in  the  statute,  and  cam 
be  drawn  to  this  case,  but  the  defunct  must  be  understood  to  leave  out  of  his  oi 
share  6000  merks  to  his  relict ;  for  if  he  had  only  intended  to  make  up  her  third  I 
merks,  it  had  been  easily  so  exprest. 

The  Lords  found  the  legacy  due  out  of  the  dead's  part,  and  no  part  of  it  out  i 
her  own  third,  but  that  she  had  right  both  to  it  and  the  legacy. 

Fol.  Die,  V.  1,  p.  149.     Stair,  v.  2,  p.  83L 

No.  15.  [2378]  RiccART  t;.  Riccarts.    November  19, 1720. 

In  drawing  a  share  of  the  moveables,  an  heir  portioner  is  not  bound  to  collate  with  her 
sisters,  an  estate  disponed  to  her  by  her  father. 

Riccart  having  tailzied  the  far  greatest  part  of  his  estate,  in  favours  of  himself  a&j 
the  heirs  of  his  body,  which  failing,  to  the  eldest  heir-female  without  division ;  and 
having  only  three  daughters,  the  eldest  daughter  and  her  husband  pursue  a  declaiatof 
against  her  two  sisters,  That  she  had  right  not  only  to  the  tailzied  estate,  but  likewiM 
to  a  third  share  of  an  untailzied  heritable  estate,  as  heir  portioner  with  the  defenden; 

as  likewise,  that  she  had  an  equal  interest  in  her  father's  moveables,  as  one  of  hii nearest  of  kin. 

The  Lords  made  no  difficulty  as  to  the  pursuer's  equal  share  in  the  untailaed estate  :  But  as  to  the  executry, 

It  was  alleged,  That  the  pursuer  being  heir  of  tailzie,  had  no  interest  in  the  move- 
ables, from  which  the  heir  is  always  excluded,  unless  he  collate ;  and  albeit  in  this  case 

there  be  an  untailzied  estate  of  small  value,  yet  the  bulk  of  the  estate  being  tailzied* 

the  pursuer's  interest  in  the  moveables  is  in  point  of  law  the  same,  as  if  there  had  been 
no  untailzied  estate  ;  in  which  case,  the  succession  of  moveables  would  belong  to  the 
younger  sisters,  excluding  the  eldest  as  heir  of  tailzie  ;  otherwise  there  would  be  a  veiy 
notable  disproportion  betwixt  the  succession  of  the  pursuer  and  defenders,  whoee 
relations  to  the  defunct  are  equal :  And  in  this  case,  the  value  of  the  tailzied  estate  ii 
so  great,  that  she  would  not  collate,  nor  could  she  by  the  quality  of  the  tailzie. 

It  was  answered.  That  the  succession  to  heritage  and  moveables  generally  descende 
in  di£Eerent  channels :  The  law  prefers  a  son  or  heir-male  to  females  in  the  same  degree 
of  relation,  in  the  succession  of  heritage,  and  prefers  the  younger  sons  and  daughten 
equally  to  moveables  and  executry ;  which  are  not  presumed  to  be  so  valuable  as 
heritage :  But  when  it  happens  otherwise,  that  the  heir  reckons  his  share  of  the 
moveables  better,  he  has  access  to  a  share  of  the  executry,  on  condition  that  he  collate 
his  heritage  with  the  executors.  But  in  this  case,  where  the  nearest  degree  are  all 
females,  there  is  no  preference,but  the  law  brings  them  all  in  equally,both  as  to  heritage 
and  moveables  ab  intestato ;  but  in  so  far  as  the  father,  by  a  tailzie,  has  preferred  one 
of  the  daughters,  she  succeeds  in  that  estate  by  the  will  of  the  father,  who  was  pleased 
to  exclude  heirs  portioners  ;  and  as  to  the  rest  of  his  estate,  it  descends  tanqiiam  eb 
intestato,  and  is  devolved  equally  to  all  the  daughters  ;  and  there  is  no  different  channel 
of  succession  among  daughters,  either  as  to  heritage  or  moveables,  and  consequently 
no  seclusion  of  an  heir,  because  there  is  no  privilege  to  elder  or  younger  daughters  as 
to  heritage ;  and  the  seclusion  of  the  heir  from  the  move-[2379]"able8  is  properly  ab 
intestato,  where  the  heir-male  is  preferred  in  the  heritage  to  the  younger  sons  or 
daughters.  It  is  true,  if  a  tailzie  were  made  in  favours  of  the  heirs-male,  who  would 
have  the  preference  ab  intestato, the  express  will  of  the  f atherwould  not  alter  the  destin- 

ation of  law  as  to  the  moveables,  which  was  left  to  the  legal  succession :  But  suppose 
a  father  should  tailzie  his  heritable  estate  to  a  second  or  third  son  not  alioqui  successunu, 
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Jttch  au  heir  of  tailzie,  would  not  be  excluded  from  his  share  of  the  moveables,  as 
learest  of  kin. 

"  The  Lords  found,  That  the  pursuer  and  defenders  being  equally  entitled  to  the 
nccession  of  heritage  and  moveables  ab  intestato,  the  tailzie  did  not  exclude  the  pursuer 

!fom  her  legal  claim  to  the  executry." 
Fd,  Die,  V.  1,  p.  149.    Rem.  Bee.  v.  1,  No.  20,  p.  42. 

Ro.  19.  [2383]  James  Drew  M*Caw  v.  Mary  and  Anne  M'Caws. November  28,  1787. 

An  heir  cannot  insist  for  collation,if  he  be  not  at  the  same  time  one  of  the  nearest  in  kin. 

After  the  death  of  David  M'Caw,  his  heritage,  consisting  of  a  small  house,  descended 
to  James  Drew  M'Caw,  his  nephew  by  a  brother  deceased  ;  while  his  executry,  or 
moveable  estate,  which  was  of  much  greater  value,  devolved  to  Mary  and  Anne  M*Caws, his  sisters  and  nearest  in  kin. 

James  Drew  M'Caw,  the  heir,  insisted  in  an  action  for  having  it  found,  that  he  was 
cntitlwi,  upon  collating  the  heritage,  to  draw  a  rateable  proportion  of  the  whole  effects 
which  had  belonged  to  the  deceased.     In  support  of  this  action,  he 

Pleaded,  The  right  of  collation  is  inseparable  from  the  character  of  heir.  Whenever 
the  person  on  whom,  as  the  persona  predilecta,  our  law  has  conferred  the  right  of 
succeeding  to  the  heritage,  finds  it  more  advantageous  to  claim  a  share  of  the  moveable 
effects,  he  is  at  liberty  to  do  so.  This  is  the  opinion  of  Mr.  Erskine  ;  and  it  seems  to 
have  met  with  the  approbation  of  the  Court,  in  a  case  collected  by  Lord  Fountainhall ; 
although  there,  on  account  of  specialties,  the  right  of  the  heir  was  held  to  be  barred. 
Other  lawyers  of  eminence,  it  is  true,  have  adopted  a  different  sentiment.  But  this 
apparent  inconsistency  may  be  easily  removed,  by  confining  the  doctrine  last  stated  to 
another  case  of  collation,  occurring  between  children  laying  claim  to  the  legitim,  which 
stands  on  a  footing  altogether  different  from  that  of  which  we  are  now  speaking  ;  the 
legitim  being  due  to  descendants,  and  those  in  the  first  degree  only,  and  the  right  to 
collate,  as  applicable  to  it,  suffering  a  corresponding  limitation ;  Erskine,  b.  3,  tit.  9, 
|3 ;  Fountainhall,  v.  1,  p.  825, 16th  February  1698,  Dick  of  Grange  contra  Dicks,  voce Succession. 

E^4]  Answered  ;  It  has  been  established  in  Scotland,  as  well  as  in  other  countries 
in  which  the  feudal  system  prevails,  that  where  there  are  two  or  more  in  the  same  degree 
of  propinquity  to  a  person  deceased,  the  landed  property,  or  those  effects  which  are 
held  to  be  of  an  analogous  nature,  descend  in  succession  to  men  in  preference  to 
women ;  and  to  the  eldest  among  the  males  in  exclusion  of  the  younger  male  relations. 
In  order,  likewise,  that  this  privilege  may  not,  in  any  instance,  prove  hurtful  to  the 
person  in  whose  favour  it  was  introduced,  it  has  been  farther  established,  that  he  may 
renounce  the  exclusive  character  of  heir,  and,  betaking  himself  to  the  common  one  of 
nearest  in  kin,  receive  an  equal  proportion  of  the  whole  funds.  But  for  entitling  any 
person  to  the  benefit  of  this  alternative,  it  is  not  enough  that  he  is  called  to  the  succes- 

sion as  heir.  He  must  also,  on  renouncing  this  succession,  be  in  such  a  situation  as 
enables  him  to  claim,  as  executor,  or  nearest  in  kin,  to  a  share  of  the  moveable  effects 
which  belonged  to  the  ancestor.  This  is  laid  down  by  all  our  lawyers,  Mr.  Erskine 
alone  excepted,  who  rather  delivers  what  he  says  in  the  way  of  doubt  than  as  his 
fixed  opinion.  The  decision  observed  by  Lord  Fountainhall  does  not  support  the 
contrary  argument.  The  question  which  occurs,  was  indeed  agitated  ;  but,  as  on  the 
opening  of  the  succession,  the  heir,  who  was  also  one  of  the  nearest  in  kin,  had  been 
required  to^  collate,  it  was  most  justly  found,  that  whether  such  a  privilege  existed 
wnot,  hia  son,  afterwards  succeeding,  could  not  lay  claim  to  it ;  Balfour's  Practics,  voce 
^iBs  AND  Successors,  p.  233  ;  Stair,  b.  3,  tit.  8,  §  26,  43  ;  Bankton,  b.  2,  tit.  3,  §  28, 
16th  July  1678,  Murray,  No.  9,  p.  2372. 
^    The  Lords,  "  unanimously  assoilzied  the  defenders,  and  found  the  pursuer  liable 
Mi  expenses." 

^porter,  LoBD  Hbnderland. — Act.  Geo.  Ferguson.— Alt.  Lord   \dvocate. — 
Clerk,  Orme. 

^-  Jf^o/.  Z>ic.  V.  3,  p.  134.    Fac.Co    No.  7,  p.  12. 
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No.  20.    Mrs.  Rae  Crawfurd  ii.  Sir  John  Stewart  and  Mrs.  Stirling. 
December  3,  1794. 

An  heir  of  entail  who  is  one  of  the  nearest  in  kin,  and  not  the  heir  alioqui  i 
is  entitled  to  a  share  of  the  moveable  succession  without  collating. 

Francis  Stewart  Crawfurd  died  intestate  and  a  batchelor. 
Sir  John  Stewart,  his  only  brother,  was  his  heir  at  law,  and  his  two  sisteis, 

Rae  Crawfurd  and  Mrs.  Stirling,  his  executors. 
The  property  of  Mr.  Crawfurd  at  his  death,  consisted,  Imo,  Of  some  heritage 

little  value  descendible  to  the  heir  of  line  ;  2do,  Of  Milton,  an  estate  of  oonaid     ' 
value  which  he  held  under  a  strict  entail,  and  to  which  his  eldest  sister  Mrs.  Rae 
f  urd  succeeded  as  nearest  substitute ;  3tio,  Of  arrears  of  rent  and  other  moveabki^j 
worth  above  £1200  Sterling. 

Sir  John  Stewart  having  found  it  for  his  interest  to  collate,  he  and  his  youngest 
sister,  Mrs.  Stirling,  claimed  the  whole  unentailed  succession,  to  the  exclusion  of  Ma 
Rae  Crawfurd,  unless  she  would  collate  the  estate  of  Milton,  while  she,  [2385]  on  tte 
other  hand,  contended,  that  this  was  rendered  impracticable  by  the  entail,  but  that  she 
was  nevertheless  entitled  to  a  share  of  the  moveable  succession,  as  one  of  the  nearest 
in  kin. 

In  order  to  try  the  question,  a  multiplepoinding  was  brought,  in  name  of  tiie 
tenants  and  others,  who  held  moveable  funds  belonging  to  Mr.  Crawfurd,  in  then 
hands  ;  and,  in  support  of  the  claim  of  Mrs.  Rae  Crawfurd,  it  was 

Pleaded ;  Irao,  The  law  of  collation  applies  only  to  the  heir  of  line,  and 

not  to  heirs  of  entail,  or  of  provision ;  Balfour's  Practics,  p.  233 ;  Stair,  b.  3, 
tit.  8,  §  48  ;  Dirleton,  voce  Heirs  of  Tailzie  ;  Macdowall,  vol.  2,  p.  385  ;  Erskine,  b.  3, 
tit.  9,  §  3  ;  19th  November  1720,  Riccarts  v.  Riccarts,  No.  15,  p.  2378.  Indeed,  if  the 
latter  were  bound  to  collate,  a  double  collation  would  frequently  take  place  ;  a  thing 
never  supposed  by  our  lawyers,  who  speak  of  the  privilege  of  the  heir  in  this  caae^ 

thereby  meaning  the  heir  of  Une,  in  contradistinction  to  successors  by  tailzie  and' provision,  who,  in  comparison  with  him,  are  considered  as  strangers ;  Craig,  lib.  2, 
dieg.  17,  §  19  ;  Dirleton,  voce  Heirs  of  Tailzie  ;  Stair,  b.  3,  tit.  5,  §  8. 

Collation  is  a  privilege  competent  to  the  heir  at  law,  whereby  the  general  rub 
excluding  him  from  the  whole  intestate  moveable  succession,  is  Umited,  and  himself 
admitted  to  a  share,  upon  his  collating  the  heritage  and  heirship  moveables.  As, 
however,  it  is  only  to  a  share  of  the  moveable  intestate  succession  to  which  he  is 
admitted,  there  is  no  reason  why  he  should  contribute  the  heritage  he  takes  by  deed. 
To  be  admitted  to  the  legal  succession  of  one  kind,  it  is  enough  that  he  renounces  the 
legal  succession  of  another. 

2do,  The  limitations  in  the  entail  render  it  impossible  for  Mrs.  Rae  Crawfurd  to 
collate  ;  and  it  would  be  repugnant  to  the  idea  of  coUation  that  she  should  on  that 
account  be  excluded,  as  it  always  supposes  an  option  in  the  heir  to  use  his  privilege 
or  not,  as  he  shall  think  best.  Such  exclusion  would  also  be  attended  with  obvious 
injustice,  wherever  the  entailed  property  was  of  small  value,  in  proportion  to  the 
moveable  succession. 

Answered  ;  In  all  cases  where  the  law  either  grants  any  privilege  to  heirs,  or  imposes 
any  obligation  on  them,  heirs  of  provision,  if  not  specially  excepted,  are  understood 
to  be  precisely  in  pari  casu  with  the  heir  of  line.  As  to  collation  m  particular,  there  is 
no  reason  why  the  former  should  be  more  favoured  than  the  latter ;  for  although  a 
person  may  chuse  to  regulate  his  succession  by  settlements,  it  does  not  follow,  that  he 
means  in  other  respects  to  dispense  with  the  reciprocal  obligations  thence  arising  in  the 
ordinary  course  of  law  between  heir  and  executor  ;  Macdowall,  b.  3,  tit.  8,  §  100 ;  15th 
November  1787,  Balfour  and  others  v,  Scott,  No.  18,  p.  2379. 

2do,  If  it  be  impossible  for  an  heir  of  entail  to  collate,  it  must  be  equally  impossible 
for  him  to  take  any  share  of  the  moveables ;  for  no  person  can  claim  a  privilege,  without 
fulfilling  the  condition  on  which  it  is  granted.  But  it  is  a  mistake  to  suppose,  that 
heirs,  under  the  strictest  entail,  cannot  collate  ;  they  may  [2386]  at  least  collate  tiie 
rents  and  profits  of  the  estate  during  their  lives,  and  even  the  estimated  value  of 
the  fee. 

The  Lord  Ordinary,  "  in  respect  that  Mrs.  Rae  Crawfurd  was  not  heir  of  line,  but 
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Illy  heir  of  proviflion  in  a  particular  estate,  which  she  takes  under  a  deed  of  entail, 
ound  that  she  is  entitled  to  take  a  share  of  the  executry  alongst  with  her  brother  and 

istcr,  without  collating  the  tailzied  estate." 
On  advising  a  reclaiming  petition  and  answers,  it  was 

Observed  on  the  Bench,  Mrs.  Kae  Orawfurd  is  a  stranger  to  her  brother's  heritable 
uccession,  being  neither  his  heir-at-law,  nor  taking  any  thing  under  any  deed  of  his, 
md  therefore  the  law  of  collation  cannot  in  any  shape  apply  to  her ;  she  succeeds  to  the 
sBtate  of  Milton  under  a  strict  entail,  executed  by  their  common  ancestor,  and  not  as 
^presenting  her  deceased  brother,  who  himself  was  only  an  heir  of  entail :  And  it  is 
10  reason  for  excluding  her  from  a  share  of  his  moveables,  that  she  takes  an  estate  to 
lAich,  in  consequence  of  the  destination  of  the  tailzie,  he  was  a  prior  substitute  to 
br. 

The  Court,  with  only  one  dissenting  voice,  "  adhered." 

[K)rd  Ordinary,  Justice-Clerk. — For  Mrs.  Kae  Crawf  urd,  M.  Boss. — Alt.  C.  Hope. — 
Clerk,  Home. 

«.  D.  Fol,  Die.  V.  3,  p.  134.    Fac,  Cd.  No.  138,  p.  314. 

No.  8.    [2402]  College  of  Justice  v.  The  Town  of  Edinburgh.    February  1687. 

Declarator  of  the  privileges  of  the  College  of  Justice ;   of  which  see  an  abstract  in 
the  Synopsis. 

The  Town  of  Edinburgh  having  charged  and  poinded  several  of  the  members  of 

the  College  of  Justice,  for  an  annuity  of  six  of  the  hundred  of  their  houses'  rents, 
POBsest  by  them  within  the  town  of  Edinburgh,  more  than  the  rent  they  pay  to  the 
heritors  of  the  houses ;   and  likeways,  they  being  troubled  and  molested  in  several 
other  of  their  privileges,  the  College  of  Justice  did  raise  a  suspension  of  the  annuity, 
and  declarator,  for  declaring,  not  only  that  they  should  be  free  of  their  annuity,  but 
for  declaring  all  their  other  privileges  and  immunities,  and  particularly,  that  they 
may  be  free  of  watching  and  warding,  and  of  all  the  town's  impositions ;  and  that 
they  may  employ  unfreemen  within  the  town  to  work  to  them  any  work  they  have 
to  do ;  and  that  they  might  be  exeemed  from  the  jurisdiction  of  the  Magistrates  of 
Edinburgh,  both  civil  and  criminal,  to  work  in  their  own  houses.     And  the  declarator 
was  founded  upon  the  common  law,  and  particularly,  Cod.  Lib.  2,  tit.  8,  De  Advocatis 
diverfiorum  judicum  ;   and  the  laws  and  customs  of  all  other  nations,  by  which  the 
Judges,  Advocates,  and  others  that  attend  upon  the  courts  of  justice,  are  free  of  all 
taxations  and  impositions,  and  enj oy  many  other  great  privileges.     And  by  the  founda- 

tion of  the  College  of  Justice,  by  King  James  the  V.  and  confirmed  by  the  Pope's 
Bull  in  the  year  1534,  the  members  thereof  are  declared  to  be  free  and  exeemed  from 
aU  ordinary  jurisdiction,  contribution  of  teinds,  charitable  subsidies,  ordinary  or 

extraordinary,  albeit  imposed  by  the  apostolic  authority,  or  at  the  King's  instance, 
or  for  any  war  against  the  Turk  or  infidels,  or  for  whatsomever  cause  imposed,  or  to 
be  imposed.     And  the  Pope  receives  into  his  protection  all  the  advocates,  clerks, 
and  scribes  appointed  for  the  said  exercise,  .and  all  the  remanent  members  for  the 
aaid  Senate  and  officials  ;  which  Bull  is  recorded  by  Serholme,  General  Auditor  and 
Jud^e  of  the  Apostohc  Chamber  at  Rome,  and  recorded  in  the  books  of  Sederunt  of 
SwBion  m  the  year  1537,  and  ratified  by  the  1st  act,  Parliament  7th,  James  V.,  and 
by  an  act  of  Sederunt  in  the  year  1543.    The  privilege  of  the  Lords  of  Session  being 
free  of  all  taxes,  and  impositions,  and  contributions,  is  extended  to  advocates'  clerks, 
and  renaanent  members  of  the  College  of  Justice  ;  and  by  the  only  act  of  Queen  Mary, 
2d  Parliament,  holden  in  the  year  1543,  the  institution  of  the  College  of  Justice,  m 
all  the  privileges,  freedoms,  and  liberties,  ̂ iven  and  granted  to  the  same,  are  ratified. 
And  by  the  174th  act,  13th  Ja.  VI.,  the  privileges  granted  to  the  Senators  of  the  College 
of  Justice,  and  members  thereof,  are  ratified,  notwithstanding  of  any  act  or  statute, 
special  or  general  on  the  contrary.     And  the  privileges  are  further  ratified,  act  211th, 
Parliament  14th ;  act  279th,  Parliament  15th,  James  VI. ;  and  the  hail  members  of 
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the  College  of  Justice  are  exeemed  from  the  taxations  imposed  for  his  Majesty ; 
that  expressly,  in  regard  of  their  privileges,  whereunto  the  King  and  [2403]  ParliaoMl 
declare  they  will  in  noways  derogate  in  any  thing.    And  by  the  155th  act,  Parliami 

12th,  and  279th  act,  Parliament  15th,  James  YI.,  the  burghs  are  empowered  to  * taxes,  stents,  and  taxations  upon  the  inhabitants,  and  to  cause  them  watch  and  wi 
and  to  contribute  for  the  poor ;   and  to  burden  all  indwellers,  with  the  rest  of 

inhabitants,  for  the  advancement  of  the  glory  of  God,  His  Majesty's  service,  and 
weil  of  the  burghs,  without  respect  to  any  privilege,  discharge,  or  exception,  grani 
or  to  be  granted,  to  the  King,  or  his  successors,  to  whatsomever  person,  or  for 
somever  cause  ;  providing  always,  that  the  said  act  should  not  be  prejudicial  to  t 
members  of  the  College  of  Justice,  and  to  their  privileges  and  immunities,  nor 
extend  to  them.    And  the  111th  act.  Parliament  7th,  James  V.,  anent  conduction 

craftsmen,  which  bears,  because  it  was  heavily  murmured  that  all  craftsmen  wit' the  realm,  and  especially  within  burghs,   use  such  extortion  upon  others. 

King's  lieges,  by  reason  of  their  crafts  and  privy  acts  made  among  themselves,  contn 
to  the  common  weil,  and  in  great  hurt  and  prejudice  of  the  lieges ;   therefore  it 

statute,  that  it  shall  be  leisome  to  all  the  King's  lieges  that  has  any  biggings  or  rei 
tions  to  be  made  for  making  policy,  either  to  burgh  or  land,  to  chuse  good  craftsi 
freemen,  or  others,  as  he  thinks  expedient,  for  ordering,  bigging,  and  mending 
such  works  ;  and  that  no  impediment  be  made  to  such  craftsmen  using  their  cnJ 
as  said  is,  by  any  other  of  the  said  crafts  within  the  kingdom,  under  the  pain  of  tinidl 
of  their  freedom,  and  breaking  of  the  acts  of  Parliament ;  and  that  the  Provost  aai 
Bailies  of  all  burghs  take  inquisition  thereupon,  and  put  this  act  in  execution  in  all 
points  ;   and  which  is  ratified  and  confirmed  by  the  4th  act.  Parliament  19th,  Eiqg 
James  VI.,  ordaining  the  foresaid  act  to  have  effect  and  to  be  put  in  execution,  ns^ 
withstanding  of  whatsomever  act  or  state  made  in  the  contrair  thereof  sincesyoe* 

And  by  the  39th  act  of  Parliament  6  th  Queen  Mary,  by  the  which  the  causes  of  tht ' 
members  of  the  College  of  Justice  are  ordained  to  be  advocate  from  the  Judgi' 
Ordinary ;  so  that  they  are  not  subject  either  to  the  criminal  or  civil  jurisdiction  ciCj 
the  town.     And  act  23d,  Parliament  Charles  I.  and  act  23d,  Parliament,  1st  sesffloa, 
Charles  II.,  which  bears,  that  the  King  and  Parliament  considering  that  nothing  if 
more  necessary  and  of  more  universal  concernment,  than  the  administration  of  justice, 
and  in  order  thereto,  that  the  Judges,  Advocates,  clerks,  and  others,  members  of  die 
Supreme  Judicatory,  should  be  faithful,  able,  and  qualified  persons ;    and  for  th^ 
encouragement  for  serving  the  country  in  their  respective  stations  and  places,  and  to 
undergo  the  trouble,  toil,  and  great  expense  of  time,  and  otherways,  for  enabliitf 
them,  for  and  during  their  service  therein,  it  has  been  the  wisdom  and  practice  of  aU 

princes  and  nations,  and  in  special  of  his  Majesty's  Royal  Progenitors,  to  grant  them  | 
diverse  liberties  and  privileges,  as  is  evident  by  many  acts  of  Parliament,  concerning  ! 
the  privileges  and  immunities  of  the  College  of  Justice,  and  members  thereof,  granted, 
renewed,  and  ratified,  from  time  to  time ;   therefore  the  King  and  Estates  of  Pa^ 
[2404]-liament  ratify  and  approve  all,  and  whatsomever  privileges  and  immunities, 
granted  by  his  Majesty's  Royal  Predecessors,  to  and  in  favours  of  the  College  of 
Justice,  and  of  the  Senators,  Advocates,  Writers  to  the  Signet,  and  remanent  membcn 
of  the  same,  or  whereof  they  have  been  in  use  and  possession  in  any  time  bygone, 
together  with  all  laws,  acts  of  Parliament,  statutes  and  constitutions,  made  and  con- 

ceived in  their  favours  ;   and  declares  the  whole  privileges,  liberties,  and  immunities 
foresaid,  granted  and  belonging  to  the  ordinary  Lords  and  Senators  of  the  College  of 
Justice,  shall  be  extended,  belong,  and  appertain  to,  and  enjoyed  by  the  Advocates, 
Clerks,  and  Writers  to  the  Signet,  and  remanent  members  of  the  College  of  Justice 
in  all  time  coming,  notwithstanding  of  whatsomever  act,  custom,  or  practice  to  the 
contrair. 

As  also,  such  of  the  College  of  Justice  as  are  heritors  within  the  town,  being  char^ 

for  payment  of  their  proportion  of  the  King's  cess,  they  gave  in  a  bill  of  suspension 
upon  these  reasons,  That  there  was  a  greater  cess  imposed  upon  the  town  of  Edin- 

burgh, than  was  allowed  by  the  act  of  Parliament,  and  consequently  there  was  a 
greater  proportion  imposed  upon  the  suspenders,  than  in  law  they  were  obliged  to 

pay,  in  so  far  as  the  Town  of  Edinburgh's  proportion  of  the  eight  months'  cess  yearly, 
being  £32,000,  the  Canongate  and  suburbs  of  Leith  pays  a  third  part  thereof  ;  and 
yet  the  whole  £32,000  is  imposed  upon  the  Town  alone,  so  that  there  being  a  third 
part  more  imposed  on  the  Town,  their  proportion  of  the  cess  is  consequently  an  third 
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mt  more  on  the  suspenders  than  is  allowed  by  law  ;  and,  as  there  is  a  greater  pro- 
^rtion  imposed  as  to  the  quota,  so  there  are  many  persons  whose  trade  and  land  is 
Igceemed  m>in  payment,  who  ought  to  be  liable  for  their  proportions,  which  makes 
in  greater  burden  to  be  laid  upon  the  suspenders,  in  so  far  as  the  present  Magistrates 
Ifod  old  Magistrates,  the  stent-masters  both  of  Leith  and  Edinburgh,  and  lands  be- 
nnging  to  the  Town  in  property,  which  are  all  free  of  the  cess  and  not  stented,  whereas 
liey  should  bear  an  equal  proportion  of  burden  with  the  rest  of  the  lands  in  the  Town, 
^d  most  of  all  the  heritors  of  the  burgh  except  those  of  the  College  of  Justice,  have 
peat  ease  and  abatement  of  their  rents  in  the  stent,  some  a  fourth  and  some  a  third 
^art,  some  more  and  some  less  ;  and  yet,  such  of  the  College  of  Justice  as  are  heritors 
Irithin  the  burgh,  are  stented  to  the  full,  without  any  ease  or  abatement,  so  that  the 
Itent,  as  to  them,  is  most  unequal ;  as  also,  by  an  act  of  the  Town  Council  in  May 
|674y  which  is  ratified  by  act  of  Privy  Council,  it  is  declared,  that  any  heritor  within 
jiie  burgh  that  shall  build  and  repair  their  houses  with  stone  and  lime,  that  was  f or- 
toecly  built  with  timber,  shall  be  free  of  all  stents,  taxations,  and  public  burdens, 
ichereunto  the  heritors  or  tenants  within  burgh  are  liable,  and  that  for  the  space  of 
bventeeu  years  after  building  and  repairing  of  the  same  ;  and  albeit,  several  of  the 
iCbllege  of  Justice  that  are  heritors  within  the  burgh,  have  built  and  repaired  their 
louses  with  stone  and  lime,  upon  the  faith  of  the  said  act ;   yet  notwithstanding, 
tliey  are  stented  to  the  full,  without  regard  thereto.     [2405]  Answered  for  the  Town, 
That  the  College  of  Justice  ought  to  be  liable  for  the  annuity,  because  the  Town 
^ving  given  in  an  draught  of  an  act  to  have  been  passed  in  the  Parliament  1633, 
for  laidng  on  12,000  merks  upon  the  inhabitants  of  the  burgh,  according  to  the  pro- 

portion of  the  house-mails  they  pay,  for  maintaining  six  ministers,  the  Parliament 
remitted  the  consideration  of  the  said  act  to  the  Privy  Council,  to  do  therein  as  they 

should  think  fit,  and  ordained  the  Council's  determination  to  have  the  strength  of  an 
act  of  Parliament ;   and  the  Council,  by  an  act  in  March  1634,  did  approve  of  the 
foresaid  act,  given  in  to  the  Parliament  by  the  Town,  appointing  all  the  inhabitants 
to  pay  annuity,  except  the  Lords  of  Privy  Council  and  Session  ;  and  the  advocates, 
clerks,  and  writers  to  the  signet,  did  homologate  the  act  and  consented  thereto,  in  so 
far  as  it  appears  by  an  act  of  sederunt  in  the  session  in  July  1637,  relative  to  said  act 
of  Privy  Council,  that  they  compeared  before  the  Lords  and  offered  them,  and  their 
successors  to  them  in  their  places  and  office,  to  pay  for  the  maintenance  of  six  ministers, 
eleven  pennies  for  every  twenty  shillings  of  mail  which  should  be  paid  by  them  for 
their  houses,  and  were  content  that  an  act  of  sederunt  should  be  made  thereupon, 
binding  them  and  their  successors  for  payment  thereof,  and  that  horning,  poinding, 
and  warding  should  follow  thereupon  without  suspension ;    and,  that  none  should 
thereafter  be  admitted  or  reputed  members  of  the  College  of  Justice,  but  such  as 
should  ratify  and  approve  the  said  act  and  give  obedience  thereto  ;  and,  by  the  10th 
act  of  the  Parliament  in  the  year  1649,  an  annuity  of  six  merks  is  imposed  upon  every 
100  merks  of  the  hail  mails  of  the  houses  of  Edinburgh,  for  the  maintenance  of  the 
miiusters,  without  any  exception  of  any  person  of  whatsomever  quality,  degree,  or 
place,  upon  any  privilege  or  pretence  whatsomever,  so  that  the  hail  members  of  the 
College  of  Justice  by  that  act  are  hable  for  the  annuity  ;  and  the  Town,  in  the  year 
1661,  obtained  a  new  act  of  Parliament  for  the  said  annuity  to  be  paid  by  all  the 
inhabitants  without  exception  or  privilege,  and  since  that  time,  the  members  of  the 
College  of  Justice  have  homologated  the  said  acts,  by  their  ac(^uiescence,  and  making 
payment  conform  thereunto.     And  the  said  annuity  being  destmate  for  the  provisions 
of  the  six  ministers,  there  was  compearance  made  for  the  ministers.     For  them  it 
was  alleged,  That  it  is  a  principle  in  the  common  law,  that  decimalis  et  irienalis  pos- 
9essio  in  ecdesiasticis  habetur  fro  tUulo.     And  they  and  their  predecessors  have  not 
only  been  in  possession  of  the  said  annuities  these  thirteen  years,  but  above  forty 
years,  and  particularly  the  annuity  has  been  uplifted  from  several  members  of  the 

College  of  Justice  ;  and  albeit  the  ministers'  possession  for  so  long  a  time,  is  sufficient 
to  give  them  a  right,  much  more  where  they  not  only  have  possession,  but  instruct 
their  right ;   and,  seeing  several  members  of  the  College  of  Justice  have  purchased 
good  fortunes  within  the  Town,  it  is  just  and  reasonable  that  they  should  help  and 
assist  the  Town  in  their  burdens,  and  particularly  in  so  good  a  work  as  the  payment 
of  the  ministers'  stipend.    And  albeit  of  old,  the  advocates  and  other  members  of  the 
College  of  Justice,  were  free  [2406]  of  public  burdens  and  impositions  within  the 
Town,  when  they  were  but  few,  and  their  proportion  would  have  been  but  incon- 
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siderable  ;  but  now,  when  they  are  grown  so  numerous,  and  upon  that  considera^ 

are  found  liable  to  pay  the  King's  cess,  they  ought  likewise  to  bear  a  proportiofn 
the  burdens  and  impositions,  that  properly  belong  to  the  Town  ;  and  all  the  acts 
Parliament  and  acts  of  sederunt  by  which  the  members  of  the  College  of  Justice  wi 

declared  free,  are  abrogate  by  the  foresaid  posterior  laws  ;  and  the  College  of  ~ especially  the  advocates,  writers,  and  other  members,  ought  not  to  be  exeemed 
the  jurisdiction  of  the  Town,  neither  civil  nor  criminal ;  because  they,  by  their  chail 
of  erection,  have  power  of  jurisdiction,  as  also  being  Justices  of  Peace  within 
selves,  all  persons  dwelling  within  their  liberties  and  privileges,  ought  to  be  lii 
to  their  jurisdiction,  and  there  is  no  law  exeeming  the  College  of  Justice  from  tl 
jurisdiction  ;  and  albeit  any  member  of  the  College  of  Justice  may  raise  an  advocal 

upon  their  privileges,  yet  that  does  not  exeem  them  from  the  Town's  junsdictkl 
but  their  magistrates  may  proceed  to  judge  in  all  causes  concerning  the  memF 
of  the  College  of  Justice,  unless  there  be  advocation  raised  and  produced,  and  the  i 
of  Parliament  of  Queen  Mary,  allowing  members  of  the  College  of  Justice  to  nu 
advocation  upon  their  privileges,  can  only  be  understood  of  civil  causes,  but  not 
the  criminal  jurisdiction,  to  cognosce  of  riots  and  other  crimes,  to  which  the  Tow^ 
by  the  law,  are  judges  competent,  and  are  summarily  in  use  to  proceed  for  punishivj 
of  delinquents  and  securing  the  peace  of  the  burgh  ;  and  the  members  of  the  Colle|i| 
of  Justice  ought  not  to  have  the  liberty  to  employ  unfreemen  to  work  in  their  houM%. 
because  that  is  contrary  to  the  privileges  of  the  several  trades  and  their  seals  of  c4lim^ 
which  are  ratified  by  several  acts  of  Parliament,  by  which  no  unfreeman  is  allow«i 
to  work  within  the  burgh.    And,  as  to  the  reasons  of  suspension  relating  to  the  ce% 
it  was  answered.  That  it  was  denied  that  there  was  a  greater  cess  imposed  upon  dit: 
Town  than  was  allowed  by  the  law,  as  will  appear  by  the  stent-books,  and  if  them 
be  any  more  than  the  quota,  it  is  only  for  clerk  and  collector's  fees  and  other  incidenl 
charges,  which  are  allowed  by  the  act  of  Parliament.    And  if  there  was  any  mcfw 
imposed,  than  the  quota  of  the  cess  appointed  by  act  of  Parliament,  it  was  for  payment 

and  defraying  the  charges  of  Captain  Graham's  company  that  guards  the  Town; 
and  there  is  no  more  imposed  upon  the  suspenders  than  their  just  proportions  with 
other  lands  within  the  burgh,  nor  were  there  any  person  free  from  payment  of  tl« 
cess,  but  only  the  present  Magistrates,  who,  by  the  sett,  are  exeemed  from  all  publie 
burdens  during  the  time  they  are  in  office,  and  the  stent-masters  are  not  liable  for 
the  cess,  because  there  are  none  in  use  to  be  appointed  stent-masters  that  are  heritors, 
and  the  trades-lands  are  not  free,  and  as  to  the  lands  belonging  to  the  Town  in  pro- 

perty, these  being  a  part  of  the  Town's  common  good,  are  not  liable  to  pay  cess  more 
than  any  other  part  of  the  common  good.    And  the  act  of  the  Town  Council  in  favours 
of  those  heritors  that  should  build  and  repair  the  fronts  [2407]  of  their  houses  with 
stone  and  lime,  was  only  as  to  the  freeing  of  them  from  the  impositions  that  properly 

concern  the  burgh,  but  not  of  the  King's  cess,  of  which  the  Town  neither  did  nor 
could  free  them.     Replied,  That  the  act  of  Privy  Council  in  the  year  1634,  being  onlr 

founded  upon  the  reference  of  Parliament  proceeding  upon  the  Town  of  Edinburgh's 
petition,  cannot  prejudge  the  members  of  the  College  of  Justice  of  their  privileges, 
because  the  act  of  Privy  Council  could  have  no  more  effect  than  if  there  had  been  an 
act  of  Parliament.     But  this  being  but  a  private  act,  obtained  parte  inaiidita,  falls 
under  the  act  scdvo  jure,  and  cannot  prejudge  private  parties  of  their  privileges,  moch 
less  the  rights  and  privileges  of  the  College  of  Justice,  which  were  granted  to  them 
by  the  foundation  of  the  Judicatory,  and  confirmed  by  many  laws  and  acts  of  Parlia- 

ment ;  and,  by  the  said  act  of  Council,  the  Lords  of  Session  are  exeemed  ;  and  the 
act  of  Parhament  in  the  year  1661,  in  favours  of  the  College  of  Justice,  all  privilega 
and  immunities  granted  to  the  Lords  of  Session  by  any  former  laws  are  extended  to 
advocates,  writers,  and  other  members  of  the  College  of  Justice,  so  that  if  they  had 
been  liable  by  the  foresaid  act  of  Privy  Council,  it  is  rescinded  and  taken  away  by  the 
act  of  Parliament  1661 ;  and  the  act  of  sederunt  in  the  year  1637,  which  is  alleged  to 
have  proceeded  upon  the  consent  of  the  College  of  Justice,  cannot  be  obligatory, 
because  it  does  not  appear  that  there  was  any  subscribed  consent,  and  the  extract 
of  an  act  proceeding  upon  a  pretended  judicial  consent,  will  not  oblige  the  party, 
unless  the  consent  which  was  the  warrand  of  the  act,  had  been  subscribed  by  the 
party,  or  by  the  Judge,  if  he  could  not  write,  as  was  decided  in  the  case  of  an  judicial 
reference,  24:th  July  1661,  Buchanan  contra  Osbume.*    And  albeit  the  consent  had 

*  Stair,  v.  1,  p.  53,  voce  Proof. 
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been  signed,  yet  it  could  only  oblige  the  subscribers,  and  no  others  ;  and,  albeit  the 
consent  had  been  subscribed  by  all  the  College  of  Justice,  yet  that  could  only  oblige 
themselves  during  their  own  lifetime,  but  cannot  oblige  their  successors  ;  and,  as 
an  evidence  that  the  College  of  Justice  did  never  consent  to  any  such  act,  the  Magis- 

trates of  Edinburgh,  in  the  year  1643,  having  given  in  a  petition  to  the  Lords  of 
Session,  founded  upon  the  said  act  of  sederunt,  for  putting  it  in  execution  ;  there  is  a 
petition  given  by  the  advocates,  writers,  and  other  members,  for  rescinding  of  the 
said  act,  as  having  been  passed  without  their  knowledge  or  consent,  and  that  it  being 
but  the  assertion  of  their  clerk,  bearing  them  to  be  compearing,  and  consenting  to 
the  payment  of  the  annuities,  it  could  not  oblige  them,  unless  their  consent  had  been 
subscribed  ;  which  petition  being  given  up  to  the  Town  to  see,  and  in  answer  thereto, 
the  Town  gave  in  an  act  of  the  Town  Council,  restricting  the  endurance  of  the  annuity 
for  seven  years,  and  that  thereafter  it  should  cease  and  expire  in  all  time  coming ; 
and  albeit,  the  foresaid  act  was  obligatory,  as  it  is  not,  it  is  taken  away  by  the  act  of 
Parliament  in  favours  of  the  College  of  Justice  in  the  year  1661 ;  and  the  act  of  Parlia- 

ment in  the  year  1649,  is  of  no  effect,  because  all  the  acts  of  that  Parliament  are 
rescinded  ;  and  the  act  in  favours  of  the  town  in  the  year  1661,  making  all  persons 
liable  [2406]  ̂ or  the  annuity  without  exception,  being  but  a  private  and  unprinted 
act ;  caimot  prejudice  a  public  act  past  in  the  same  Parliament,  in  favours  of  the 
College  of  Justice ;  and  the  advocates  and  other  members  did  never  homologate 
any  acts  ordaining  them  to  pay  the  annuity,  nor  did  they  acquiesce  to  the  same, 
as  appears  by  the  petition  given  in  to  the  Lords,  by  the  advocates  and  other  members 
in  the  year  1643,  disclaiming  their  consent  to  the  act  of  sederunt  in  the  1637,  and 
craving  that  it  might  be  rescinded ;  and,  by  several  acts  of  the  Town  Coimcil  of 
Edinburgh,  and  particularly  5th  April  1637,  the  8th  April  1642,  the  20th  October 
1648,  and  the  10th  August  1649,  which  bear,  that  notwithstanding  of  all  the  endea- 

vours the  town  had  taken  to  draw  the  College  of  Justice  to  have  paid  the  annuities, 
yet  the  town  could  afiect  nothing,  and  any  payment  made  by  any  of  the  members  of 
the  annuity,  was  upon  distress  by  horning  and  poinding,  and  so  can  be  no  homologa- 

tion ;  and,  albeit,  any  of  them  had  made  voluntar  payment,  however  these  per- 
sons that  has  payed  it,  cannot  repeal  the  same,  yet  that  cannot  prejudge  the  College 

of  Justice  of  their  privileges,  nor  hinder  the  rest  of  the  members,  nor  the  persons 
that  has  paid  the  annuity  themselves,  from  pursuing  a  declarator,  and  to  be  free  of 
the  annuity  :  And  the  ministers  were  never  in  use  to  receive  the  annuity  themselves  ; 
but  those  that  were  liable  in  payment  thereof  paid  it  into  the  town,  and  the  town 
paid  it  to  the  ministers ;  and  albeit,  the  annuity  had  been  paid  to  the  ministers, 
and  that  they  had  been  above  13  years  in  possession  thereof,  in  the  which  case,  by 
common  law,  ecdesiastid  non  tenentur  docere  de  iitulio,  in  things  relating  to  their 
benefice,  yet  that  is  only  to  be  understood  in  causa  dvbia ;  and  the  possession 
gives  only  the  ecclesiastic  person  a  presumptive  right ;  but  that  rule  does  not  hold 

when  the  ecclesiastic  person's  title  is  condescended  upon,  and  found  to  be  null  and 
invalid  in  law,  as  was  decided,  11th  July  1676,  the  Bishop  of  Dumblane  v.  Kinloch  :  * 
And  the  number  of  advocates  and  writers,  and  other  members  of  the  College  of  Justice, 
are  not  so  numerous  as  is  pretended,  seeing  of  all,  beside  the  Lords  of  Session,  who 
never  paid  annuity,  they  will  not  be  above  200 ;  and,  the  one  half  of  these  are  but 
young  men  who  have  not  families,  so  that  the  number  of  these  who  pay  house-rent 
are  but  few,  and  their  annuities  will  be  but  inconsiderable  ;  and,  the  more  numerous 
the  College  of  Justice  are,  it  is  the  better  for  the  town  ;  and  seeing  the  town  has  so 
great  benefit  and  advantage  by  the  College  of  Justice,  which  is  the  principal  thing 
that  enriches  the  town,  and  made  it  so  considerable  as  it  now  is,  they  ought  not  to 
contravert  their  privileges ;  and  the  advocates,  writers,  and  other  members  of  the 
College  of  Justice,  being  always  obliged  to  attend  upon  the  Lords,  they  ought  not  to 
be  liable  to  the  jurisdiction  of  the  town,  neither  civil  nor  criminal ;  and  it  is  clear, 
by  the  act  of  Parliament  of  Queen  Mary,  That  the  members  of  the  College  of  Justice 
may  advocate  causes  from  all  inferior  judges ;  so  that  the  very  proponing  this 
declinator  defence,  that  they  are  members  of  the  College  of  Justice,  ought  to  liberate 

them  from  the  town's  jurisdiction,  without  putting  the  members  of  the  [2409]  College 
of  Justice  to  the  trouble  of  raising  an  advocation  ;  and  the  members  of  the  College  of 
Justice  has  always  been  in  use  to  employ  unfreemen  to  work  in  their  houses,  and 

*  Stair,  V.  2,  p.  444,  voce  Kirk  Patrimony. 
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what  privileges  they  have  been  in  the  possession  of  at  any  time,  are  confirmed  by 
act  of  Parliament  in  their  favours  in  the  year  1661  :  And  they  have  not  only  liT 
to  employ  unfreemen,  as  being  a  particular  privilege  competent  to  them,  but 

thing  competent  to  any  of  his  Majesty's  lieges  dwelling  within  burgh,  as  is  clear 
the  said  act  of  Parliament  anent  the  conduction  of  craftsmen ;  and  any  p: ' granted  to  any  trade  or  incorporation  within  burgh  by  their  seal  of  cause,  cannot 

sustained  in  prejudice  of  the  public  laws,  which  allow  his  Majesty's  lieges  to  em^ ' any  tradesman  they  please  to  work  to  them  within  burgh.  And  as  to  the  ccm, 
stent-books  are  opponed,  by  which  it  appears,  that  there  is  a  third  part,  whick 

11,500  lib.,  imposed  more  upon  the  town  and  suburbs,  than  the  quota  appointed' the  act  of  Parliament ;  and  albeit,  the  law  allows  somewhat  more  to  be  imposed 

collector's  and  clerk's  fees,  yet  it  is  but  inconsiderable,  and  will  not  extend  to  a  ' part  of  the  whole  quota  ;  and  the  town  cannot  impose  any  thing  by  way  of  cess 

payment  of  Captain  Graham's  company,  but  it  ought  to  be  paid  out  of  the  con 
good,  or  by  those  who  are  liable  for  watching  and  warding,  who  are  free  from 
trouble,  by  that  company  that  is  entertained  for  guarding  of  the  town.  But  nei 
the  members  of  the  College  of  Justice,  nor  any  other  person  that  is  not  obliged 
watching  and  warding,  can  be  liable  for  any  thing  that  is  imposed  for  the  paying 
defraying  of  the  charges  of  that  company ;  and  the  present  Magistrates  ought 
to  be  exeemed  by  virtue  of  the  sett,  because  the  sett  is  only  as  to  the  stent  and 

tributions  that  particularly  concern  Edinburgh,  and  not  as  to  the  King's  cess : 
there  was  no  cess  then  upon  the  country  when  the  sett  was  made,  so  that  the 
and  contributions  mentioned  in  the  sett,  cannot  be  extended  to  comprehend 

King's  cess ;  and  albeit  it  should,  yet  the  Magistrates  ought  not  to  be  exeemed, 
cause  it  is  expressly  provided,  by  the  act  of  ParUament  imposing  the  cess,  that  n 
should  be  exeemed  but  colleges  and  hospitals,  et  eocceptio  firmat  regulam  in  non  exceptiHt. 
And  as  the  members  of  the  College  of  Justice,  albeit  they  be  declared  free  of  all  pubSaf 
burdens  by  former  acts  of  Parliament,  yet  they  are  now  made  liable  by  the  foresail 
act  imposing  the  cess,  so,  by  the  same  reason,  the  present  Magistrate  ought  not  to  hi 
free :  And,  as  magistrates  in  the  country,  such  as  sheriffs,  baillies  of  regalities,  stewart- 
ries,  and  others  in  public  office,  are  not  exeemed  from  the  cess,  neither  ought  magb*' 
trates  of  burghs  to  be  free ;  and  albeit,  they  are  at  some  pains  in  managing  tht 
affairs  of  the  burgh  during  the  time  they  are  in  office,  yet  they  have  always 
their  own  advantages,  which  will  be  more  than  compense  their  care  I  and 
pains  in  the  burgh  affairs :  and  if  the  present  magistrates  of  burghs  were  to 
be  free,  yet  their  proportion  ought  not  to  be  laid  upon  other  heritors  and  landlordb 
within  the  town,  but  should  be  paid  out  of  the  common  good  ;  for  their  being  jut 
qucBsitum  to  every  heritor  by  the  law,  that  he  cannot  be  farther  liable  but  for  his  JDSi 

proportion,  his  neighbour's  [2410]  proportion  cannot  be  laid  upon  him ;  and  if  the 
proportion  of  cess  due  by  the  Lords  of  Session  is  not  laid  upon  the  rest  of  the  shiie 

where  they  are  heritors,  but  is  allowed,  upon  the  King's  account,  in  the  fore  end  of 
the  quota  payable  by  the  shire  ;  so,  by  that  same  reason,  and  much  more,  ought  the 
proportion  of  the  cess,  due  by  the  present  magistrates  (if  they  should  be  exeemed), 
be  paid  out  of  the  common  good,  and  not  to  be  laid  upon  the  rest  of  the  heritors  and 
landlords  of  the  burgh ;  especially  seeing  those  that  are  magistrates  have  ordinariJr 
great  rents  and  trading  in  the  town,  who  will  be  liable  for  a  great  part  of  the  cess; 
and  there  is  no  reason  that  their  proportion  should  be  laid  upon  their  neighbours: 
And,  as  to  the  stent-masters,  albeit,  ordinarily  they  are  not  heritors,  yet  they  are 
merchants  and  tradesmen,  and  so  ought  to  be  stented  according  to  their  trade,  which 
always  diminishes  the  proportion  of  the  cess  laid  upon  their  neighbours ;  and  the 
trades-lands  are  not  stented,  as  appears  by  the  stent-books,  and  the  lands  belonging 
in  property  to  the  town,  ought  to  be  stented,  as  well  as  the  lands  belonging  to  private 
persons  ;  because,  as  to  their  property,  they  are  in  the  case  of  private  persons,  and  as 
their  lands  in  the  country,  albeit,  they  be  a  part  of  the  common  good,  do  bear  a  part 
of  the  cess,  where  they  ly,  with  other  heritors ;  so,  by  that  same  reason,  the  lands 
and  others  belonging  to  them  within  burgh,  ought  to  bear  a  proportion  of  the  cess 
with  the  burgh  :  And,  also,  it  appears  by  the  stent-books,  that  there  are  a  number  of 
other  persons  free  of  the  cess,  which  bears  some  to  be  exeemed  for  reasons,  but  without 
condescending  upon  the  reasons,  and  others  are  exeemed  without  any  reasons  at  all ; 
and,  the  stent  is  unequally  laid  on,  there  being  more  imposed  upon  some  and  less  upon 
others ;  albeit,  they  have  double  their  rent,  as  appears  by  a  particular  account  and 
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ondescendence  given  in,  taken  out  of  the  stent-books ;  and  seeing  the  act  of  the  Town 
bancil,  made  for  the  encouraging  of  building,  bears  expressly,  that  those  that  shall 
inild  conform  to  the  act,  shall  be  free  and  exeemed  from  all  stents,  taxations,  and 
Uier  public  burdens,  whereunto  the  heritors  of  tenements  within  burgh  are,  or  shall 
j^  fiable,  must  be  understood  not  only  of  public  burdens  that  concern  the  burgh, 

jirt  likewa]^  of  the  King's  cess ;  and  therefore,  the  stent  ought  to  be  rectified,  both ito  the  quota  imposed,  and  inequality  of  the  same,  that  every  person  may  bear  a  just 
boportion  :  And,  for  that  effect,  that  the  Lords  may  ordain  a  new  stent  to  be  made, 
bid  appoint  new  stent-masters,  whereof  the  one  half  to  be  chosen  by  the  magistrates, 
bd  the  other  half  by  the  College  of  Justice,  for  making  up  an  exact  stent,  as  was  de- 
pded  the  day  of  December  1681,  in  the  case  of  the  Magistrates  of  Banff  contra 
Inasell ;  *  where  Russell  being  stented  by  the  Magistrates  in  a  certain  sum,  as  his 
boportion  of  the  cess,  and  he  having  suspended  upon  the  reason,  that  he  was  unjustly 
iDd  exorbitantly  stented,  the  Lords  granted  commission  to  four  men  within  the 
iNrgh,  two  to  be  chosen  by  the  Magistrates,  and  two  by  the  suspender,  to  revise  the 
Itent  and  make  report  to  the  Lords  ;  and  was  likeways  decided  in  the  case  of  Forbes 
|i9fUro  Town  of  Inverness,  No.  37,  p.  1895.    The  Lords  having  considered  the  summons 
if  declarator  raised  at  the  [2411]  instance  of  the  members  of  the  College  of  Justice, 
pi  their  privileges  against  the  Town  of  Edinburgh,  the  suspension  raised  by  them  of 
iBie  charges  given  at  the  instance  of  the  Town  for  payment  of  the  annuity  ;  and,  the 

Ul  of  suspension  given  in,  of  the  charges  for  their  proportions  of  his  Majesty's  supply, 
Ike  answers  made  thereto  for  the  Town,  and  whole  disputes  proponed  for  either  party, 
irith  the  acts  of  Parliament,  and  other  acts  and  writs  founded  on,  hinc  inde,  in  the 
^bate,  they  sustain  the  foresaid  declarator,  as  to  the  members  of  the  College  of 

fjnstice  their  immunity  and  exemption  from  payment  of  the  annuity  for  the  ministers' 
itipend ;  and  decern ;  and  declare  them  free  thereof,  both  as  to  bygones  and  in  time 

'coming,  and  suspend  the  letters  simpliciter  for  the  same  ;  and,  likeways,  sustain  the declarator,  as  to  their  immunity  from  watching  or  warding,  and  any  impositions 
I  far  the  same  ;  and,  from  payment  of  any  customs,  causey  mails,  shore  dues,  and  other 
impoffltions  laid  on  their  provisions,  of  meat  and  drink,  for  their  families,  and  their 
oAcr  goods  carried  to  or  from  the  Town,  and  collected  at  the  ports  or  other  places 
I  vithin  the  liberties  of  the  Town  :  And,  declare,  that  the  producing  a  certificate,  sub- 
leribed  by  a  member  of  the  College  of  Justice,  bearing,  that  the  provisions,  or  goods, 
do  properly  belong  to  him,  shall  be  sufficient  for  Jbreeing  them  from  paying  the  said 
customs  and  impositions,  the  certificate  being  renewed  once  in  the  half-year  at  least ; 
and  sustain  the  declarator,  as  to  the  pursuers'  exemption  from  the  civil  jurisdiction 
of  the  Magistrates  of  Edinburgh  ;  and  declare,  that  upon  their  proponing  declinator 
tkeieof,  the  Magistrates  ought  to  desist  from  any  procedure  against  them,  without 
necwsity  of  advocation  ;  and,  before  answer,  as  to  the  criminal  jurisdiction,  and  to 

that  point  of  the  declarator,  concerning  the  pursuers'  employing  unfreemen  within 
the  Town,  the  Lords  declare,  they  will  take  trial  what  has  been  the  former  custom, 
88  to  both  these  points  ;  and,  particularly  what  was  done  in  the  case  mentioned  in 
the  debate  :  And,  the  Lords  ordain,  that  where  a  taxation,  or  cess,  is  imposed  by  the 
Mts  of  Parliament,  or  convention  of  estates,  to  which  the  members  of  the  College  of 
Justice  are,  or  shall  be,  liable,  that  there  be  a  special  and  distinct  stent  made  upon 
the  Town  and  suburbs,  for  the  quota  imposed  ;  and,  so  much  more  only  as  may  deiray 
the  incident  charges  of  collecting  the  same,  wherein  no  exemption  of  the  same  shall 
he  given  to  Magistrates,  stent-masters,  or  other  persons ;  but  that  they  be  stented 
for  their  proportions  of  these  impositions,  as  weU  as  other  inhabitants  :  And,  like- 
ways,  that  the  tenements  belonging  to  trades  be  stented,  and  the  Town's  common 
(jood,  where  the  same  consist  in  land  or  feu  duties,  and  does  not  bear  burden  with  the 
shire,  hut  prejudice  to  the  Town  of  Edinburgh,  if  they  think  fit  to  lay  on  the  pro- 

portions of  those  who  have  been  in  use  to  be  exempted  upon  their  neighbours,  but 
not  upon  any  members  of  the  College  of  Justice,  and  to  the  end  these  impositions, 
wranted  by  public  authority,  may  be  equally  laid  on  ;  and  those  who  are  heritors, 
being  of  the  College  of  Justice,  not  burdened  beyond  their  just  proportions  ;  The 
lowfa  declare,  they  will,  from  time  to  time,  nominate  an  advocate  and  a  writer  to 
the  signet  for  each  [2412]  quarter  of  the  Town,  to  meet  with  the  stent-masters,  who 
shall  be  appointed  by  the  Magistrates  at  their  taking  of  the  survey,  and  valuation 

*  See  Public  Burden. 
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of  the  whole  tenements  within  the  burgh  and  suburbs,  and  of  the  trade  of  the  bi 
which  is  in  use  to  be  stented,  and  to  bear  a  part  of  the  burden  of  the  cess,  and  to 

present  at  all  their  meetings  for  imposing  of  the  stent,  and  to  see  that  the  valoal ' be  justly  and  equally  made,  and  the  stent  laid  on  accordingly.  And,  for  that 

appoint  the  Magistrates  to  make  intimation  of  the  time  of  the  master's  meeting, 
the  Lord  President  of  the  Session,  the  Dean  of  Faculty,  and  Keeper  of  the  signet, 
days  of  before  in  time  of  Session,  and  twenty  days  in  time  of  vacance  ;  and  ap| 

this  method  of  stenting  to  begin  and  take  effect  for  that  term  of  his  Majesty's  su] 
due  and  payable  at  Martinmas  next  1687  years;  but  prejudice  to  the  Town  of  Edinbi 

to  use  execution  for  that  term's  supply,  which  was  payable  at  Martinmas  last  h 
years,  and  the  Whitsunday  term  now  ensuing,  according  to  the  stent  already  im] 
for  these  two  terms  :  And  the  Lords  do  declare,  the  persons  following  to  be  mei 
of  the  College  of  Justice,  who  are  to  enjoy  the  privileges  above  mentioned  ;  viz. 

Lords  of  Session  ;  Advocates  ;  Clerks  of  Session  ;  the  Clerks  of  the  Bills  ;  the  Wi' 
to  the  Signet ;  the  Deputes  of  the  Clerks  of  Session,  who  serve  in  the  outer-h< 
and  three  substitutes  for  registrations,  being  one  in  each  clerk's  office ;  the 
Deputes  of  the  clerks  of  the  bills ;  the  Clerks  of  Exchequer ;  the  Directors  of 
Chancellory  ;  their  depute,  and  two  clerks  thereof  ;  the  Writer  to  the  privy  seal, 
his  depute ;  the  Clerks  of  the  General  Register  of  seasings  and  hornings ;  the  macen 
the  session,  the  keeper  of  the  minute  book ;  the  keeper  of  the  rolls  of  inner  and  oi 
houses.  And  the  Lords  do  extend  the  privileges  foresaid  to  the  persons  following,  vi«^ 
one  actual  servant  of  each  Lord  of  the  Session ;  one  servant  of  each  advocate ;  four  exr 

tractors  in  each  of  the  three  clerks'  offices  of  the  session  ;  two  servants  employed  Iff 
the  clerk  of  register  in  keeping  the  public  registers  ;  the  keeper  of  the  Session  house;, 

and  the  keeper  of  the  advocates'  library.  It  is  always  hereby  declared,  that  if  anjof 
these  servants,  and  others,  to  whom  the  foresaid  privileges  are  extended,  shall  keep  mer* 
chants'  shops,  taverns,  or  ale-houses,  or  exercise  any  other  trade  within  the  borgi^ 
they  shall  not  enjoy  any  of  the  privileges  above  mentioned.  And  ordain  this  act  to 
be  printed  and  recorded  in  the  books  of  sederunt. 

Fd.  Die.  V.  1,  p.  150.    Sir  Patrick  Home,  v.  2,  No.  898. 

No.  16.  [2416]  Angus  Christian  v.  John  Syme.    June  16, 1779. 

The  Lords  found,  that  a  member  of  the  College  of  Justice,  residing  in  Canongate,  wis 
not  entitled  to  an  immunity  from  payment  of  the  annuity  for  support  of  a  minister, 
on  the  score  of  the  privileges  of  the  College  of  Justice. 

The  Magistrates  of  the  Canongate  are  entitled,  by  an  act  of  Parliament  in  1663,  to 
exact  an  annuity  for  the  maintenance  of  a  minister  from  the  possessors  within  that 
burgh.  John  Syme,  writer  to  the  signet,  possessor  of  a  house  in  the  Canongate,  haviog 
refused  to  submit  to  this  exaction,  the  collector  of  the  fund  pursued  him  before  the 
Bailies  of  the  Canongate  for  payment  of  the  annuity. 

In  defence,  Mr.  Syme  contended,  That  he  was  exeemed  from  this  taxation  by  his 
privilege  as  a  member  of  the  College  of  Justice.  The  Bailie  pronounced  the  following 

interlocutor :  "  Having  considered  the  libel  and  defence,  with  the  act  of  Parliament 
inaposing  the  annuity  in  question,  in  respect  the  said  act  imposes  the  said  annuity, 
without  exception  of  any  person  or  persons,  of  whatever  degree,  quality,  or  place,  upon 

pretence  of  any  privilege  or  pretext  whatever,  repell  the  defence,  and  decern."  The 
defender  afterwards  brought  the  cause  into  this  Court  by  advocation,  and 

[2417]  Pleaded  in  support  of  his  defence,  The  act  1537,  c.  68,  gives  an  express 

exemption  to  the  Lords  of  Session  "  fra  all  paying  of  taxes,  contributions,  and  uther 
extraordinar  charges  to.be  uplifted  in  ony  time  coming."  This  privilege  T«a 
extended  to  the  whole  College  ot  Justice,  by  act  1661,  c.  23  ;  and  the  act  mentions  the 

reason  to  have  been,  "  because  the  saids  persons  must  wait  daily  upon  our  said  Session, 
except  at  feriate  times,  and  therefore  should  be  privileged." 

These  statutes  seem  to  import  an  exemption  to  the  privileged  persons  from  such 
assessments  in  every  part  of  the  kingdom.     But,  at  least,  they  give  an  exemption  from 
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the  taxes  of  the  place  where  the  Court  is  held,  and  where  the  members  daily  attending 
%  reside. 

The  Canongate  is  the  residence  of  many  of  those  members  who  attend  the  business 
If  Court.  As,  therefore,  the  inductive  cause  of  granting  the  exemption  apphes  not 
^lerely  to  Edinburgh,  but  likewise  to  the  Canongate,  those  members  of  the  Court  who 
Ivide  in  either  of  these  places,  are  equally  entitled  to  the  privilege.  Accordingly,  the 
Kagistrates  of  the  Canongate  have  never  pretended  to  exact  the  impost  exigible  on 
ivines  and  other  hquors,  from  members  of  the  College  of  Justice  residing  there. 
I  Answered  for  the  pursuer,  The  exemption  from  taxes  given  to  the  College  of  Justice, 
iie^alated,  as  to  its  extent,  by  the  immemorial  usage.  It  is  now  explained  by  that 
pactice,  to  be  nothing  more  than  an  immunity  from  all  annuities  and  taxations  due 
p  the  town  of  Edinburgh. 
I  Impost  is  not  exacted  from  the  members  of  the  Court  residing  in  the  Canongate, 
tieeause  it  is  levied  by  the  Magistrates  of  that  burgh,  not  for  their  own  use,  but  for  the 

'pm  of  the  town  of  Edinburgh,  to  the  Magistrates  of  which  they  are,  by  statute,  account- pbk.  But  the  annuity  in  question  is  levied  for  purposes  within  the  burgh  of  Canongate, 
fend  has  been  constantly  exacted  from  every  member  of  the  Court  residing  there, 
^thout  any  opposition,  till  now. 
t  At  any  rate,  whatever  interpretation  is  put  on  the  ancient  statutes  conferring  this 
jjprivilege,  the  act  1663  derogated  from  these  statutes,  and,  so  far  as  concerns  the 
imnaity  in  question,  bars  any  plea  founded  upon  them.  The  words  of  the  act  imposing 

;1fce  annuity  are  exphcit :  "  Without  exception  or  exemption  of  any  house,  of  whatso- 
0¥er  nature  or  holding  the  same  be  of,  or  of  any  person  or  persons,  of  whatsoever 

degree,  quality,  or  place,  upon  pretence  of  any  privilege  or  pretext  whatsoever." 
The  Court  "  remitted  the  cause  to  the  Bailies  simpliciter." 

Lord  Ordinary,  Stonbfield. — Act.  Rae. — Alt.  Dalziel. — Clerk,  Menzies. 

Fd.  Die.  V.  3,  p.  135.    Fac.  Col.  No.  77,  p.  149. 

No.  16.    [2418]  Sir  William  Erskine  v.  Robert  and  Henry  Drummond. 
June  28,  1787. 

In  an  action,  in  which  the  nephews  by  affinity  of  the  Lord  President  were  defenders. 
Ids  Lordship  declined  judging.  The  Court  unanimously  repelled  the  declinature, 
and  ordered  their  determination  to  be  marked  in  the  books  of  Sederunt. 

In  the  action  depending  between  these  parties,  the  Lord  President  suggested 
a  doubt,  how  far  he  was  at  liberty  to  vote,  on  account  of  his  connection  with  Mr.  Henry 

Dnunmond,  who  was  married  to  his  brother's  daughter. 
This  declinator  was  \manimously  repelled,  and  the  determination  was  ordered 

to  be  marked  in  the  books  of  Sederunt. 
The  statute  1594,  c.  212,  prohibited  judges  from  voting  where  their  father,  or 

brother,  or  son,  was  a  party.  By  act  1681,  c.  13,  this  prohibition  was  extended  to  all 
relations  in  the  first  degree,  whether  by  consanguity  or  affinity  ;  and  it  was  further 

provided,  "  That  no  judge  should  sit  or  vote  in  any  cause  where  he  is  uncle  or  nephew 
to  the  pursuer  or  defender."  But  as  the  latter  part  of  the  act  did  not,  like  the  former, 
particukrly  exclude  uncles  or  nephews  by  affinity,  it  had  been  found.  That  a  judge 
might  vote  in  the  cause  of  one  who  was  married  to  his  niece,  unless  where  the  niece  was 
the  proper  party,  and  the  husband  only  called  for  his  interest ;  3l8t  January  1712, 
GaldercOTUra  Ogilvie,  No.  12,  p.  197. 

iVoto,  About  the  same  period,  Lord  Alva  refused  to  decide  as  an  Ordinary,  in 
a  question  in  which  Mr.  Carruthers  of  Holmains  was  a  party.  This  gentleman  was 

liis  nephew  by  affinity  ;  and  his  daughter  was  married  to  his  Lordship's  son.  But  the 
Court  altered  the  judgment,  and  remitted  the  cause  to  the  Lord  Ordinary. 

C.  Fol.  Die.  V.  3,  p.  135.    Fac.  Col.  No.  337,  p.  518. 
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No.  17.  The  Lord  Provost  and  Magistrates  of  Edinburgh  v.  The  Faculty 
Advocates,  and  the  Society  of  Writers  to  the  Signet,  in  behalf  of  the  Colur 
of  Justice.    January  29, 1788. 

The  College  of  Justice  found  exempted  from  the  payment  of  poor's-money,  and  oil 
taxations  imposed  by  the  Magistrates  of  Edinburgh. 

The  College  of  Justice  was  institued  at  first  anno  1532,  in  the  minority  of  James 
and  during  the  regency  of  the  Duke  of  Albany.  For  the  purpose  of  obtaining  a  fv 
for  its  establishment,  not  less  than  from  reverence  to  the  Holy  See,  the  government 

Scotland  had  recourse  to  the  authority  of  the  Roman  PontifE ;  and  Bulls  were  issiied ' Clement  VII.  and  by  his  successor  Paul  III.  ratifying  the  institution,  and  aUoting 
its  support  a  portion  of  the  revenues  of  the  church.  An  exemption  from  taxes  i 
likewise  in  the  number  of  its  destined  advantages.  The  letters  patent  issued  by  \ 
government,  which  were  confirmed  by  the  sanction  of  the  last-mentioned  Pope,  dech 
an  immunity  '*  ab  omni  decima  contributione,  coUecta,  exactione,  oneribusque  on 
nariis  et  extraordinariis." 

[2419]  In  1537,  on  occasion  of  the  King's  majority,  an  act  of  Parliament  was 
in  ratification  and  confirmation  of  the  previous  establishment  of  the  College  of  Justae 
the  Judges  of  which  consisted  partly  of  churchmen  ;  and  it  contains  the  followii 

enactment :  "  Attour,  because  the  said  persons  maun  await  daily  upon  our  said  Seflsio 
except  at  feriate  times,  and  should  be  therefore  privileged  above  others,  herefore  i 
have  exeemed,  and  by  the  tenor  hereof  exeem  them,  and  every  one  of  them,  bo< 
spiritual  and  temporal,  from  all  pa3ang  of  taxes,  contributions,  and  other  extraordiiuu 
charges  to  be  uplifted  in  any  times  coming,  and  from  the  bearing  of  any  office  or  eha: 

within  burgh  or  outwith,  but  if  it  be  their  own  free  will  and  consent." 
In  1540,  when  the  King  had  attained  "  the  perfect  age  of  twenty-five  years 

another  statute  was  made,  ''  again  approving  and  ratifying  all  the  privileges  grantc 
to  the  College  of  Justice."  And  in  1543,  after  the  accession  of  Queen  Mary,  ' Parliament  enacted  a  similar  ratification. 

Meanwhile,  as  the  religious  houses  afforded  maintenance  to  the  poor,  every  speci 
of  taxation  for  their  support  was  unknown.  Afterwards,  when,  upon  the  Reformatio: 
the  ample  possessions  of  the  church  were  wrested  from  it,  the  reformed  clergy  remoi 
strated  against  the  now  helpless  condition  of  the  poor,  and  insisted  on  a  certain  shai 
of  the  ecclesiastical  patrimony  being  appropriated  for  their  benefit. 

These  circumstances  gave  occasion  to  the  act  of  Parliament  of  1579,  cap. 
which  still  continues  the  basis  of  the  poor-laws  of  Scotland.  This  statute  authon« 
the  Provost  and  Bailies  of  burghs,  and  in  landward  parishes,  certain  judges  appoints 

by  the  King,  '"  to  tax  and  stent  the  whole  inhabitants  within  the  parish,  accordin 
to  the  estimation  of  their  substance,  without  exception  of  persons,  to  such  wecld 
charge  and  contribution  as  shall  be  thought  expedient  and  sufficient  to  sustain  th 

said  poor  people." 
As  the  members  of  the  College  of  Justice  were  not  subject  to  be  convened  befoi 

any  inferior  jurisdiction,  it  is  remarkable  that  the  prescribed  mode  of  enforcing  thi 

act,  was  "  to  call  such  obstinate  and  wilful  persons  as  refused  to  contribute  to  th 
relief  of  the  poor,  before  the  said  Provost  and  Bailies,  and  judges  in  landward  districts.' There  exists  no  evidence  of  the  manner  or  extent  in  which  this  tax  was  levied ;  am 
of  course  none  that  the  College  of  Justice  was  subjected  to  the  payment  of  it. 

In  1592,  another  act  was  passed,  cap.  155,  "  anent  the  taxation  of  burghs,  watchinj 
and  warding,"  which  was  qualified  with  a  caveat,  ''  that  this  act  be  not  prejudicial  t< 
the  members  of  the  College  of  Justice,  and  to  their  privileges  and  immunities  giantei 

unto  them,  or  whereof  they  have  been  in  use  in  times  bygone." 
In  1593,  another  statute  again  ratified  every  prior  enactment  in  favour  of  tlu 

College  of  Justice, "  without  any  manner  of  diminution  or  derogation  of  the  [2420]  ssdm 
in  any  sort,  by  whatsomever  other  act  or  statute  that  may  or  can  be  extended  oi 

interpreted  in  the  contrary,  either  special  or  general." 
The  important  statute  of  1597,  cap.  279,  followed.  It  is  entituled,  "  Of  peisow 

dwelling  within  burgh,  Subject  to  the  help  of  the  poor,  to  watching  or  warding  " ;  aw 
after  setting  forth  that  many  of  the  inhabitants  of  burghs  of  reasonable  substance  had 
refused  to  contribute  for  the  entertainment  of  the  poor,  watching  and  warding  withia 
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Inugh,  it  enacts,  *'  That  all  Buch  as  have  their  residence  and  dwelling  within  the  said 
buighs,  and  may  spend  £100  of  yearly  rent  within  the  same,  or  stented  by  the  discreet 
neighbours  to  be  worth  2000  merks  in  free  goods,  shall  be  subject  to  be  burdened  with 

ihe  rest  of  the  inhabitants,  for  the  advancement  of  the  glory  of  Grod,  his  Majesty's 
lenrice,  and  well  of  the  burgh  where  they  dwell ;  providing  always,  that  this  act  be  no 

ray  extended  to  such  as  are  exeemed  for  his  Majesty's  service,  as  one  of  ilk  occupation 
br  that  cause ;  neither  to  any  persons  that  are  members  of  the  College  of  Justice,  and 

idmitted  by  the  Lords  of  Session." 
In  the  same  year  another  act  passed,  imposing  a  general  taxation,  and  expressly 

lanulling  all  privileges  and  immunities  tending  to  an  exemption  from  it ;  but  under  the 
exception  of  those  of  the  College  of  Justice. 

From  that  period  downward  to  the  close  of  the  following  century,  there  is  no 
evidence  of  any  assessment  having  been  laid  by  the  Magistrates  of  Edinburgh  on  the 
College  of  Justice,  for  the  maintenance  of  the  poor.  But  in  the  mean  time  their  privi- 

leges were  repeatedly  ratified  by  acts  1633,  cap.  23  ;  1661,  cap.  23  ;  1670,  cap.  8  ;  and 
1685,  cap.  19. 

Two  different  taxations  had,  in  the  interval,  been  obtained  by  the  Magistrates 
of  Edinburgh ;  one,  an  annual  assessment  for  the  provision  of  the  ministers  of  the  town, 
called  annuity,  and  the  other,  a  duty  under  the  name  of  impost  on  hquors  imported 
toto  town.  In  1678,  the  Magistrates  charged  some  of  the  members  of  the  College 
uf  Justice  for  payment  of  these  taxes,  which  produced  an  action  declaratory  of  their 

privileges,  in  which  the  Court  in  1687  gave  judgment,  "  declaring  them  free  from 
the  payment  of  these  taxes  " ;  and  this  decree  afterwards  passed  into  an  act  of  sederunt. 
But  m  this  process  nothing  was  agitated  with  respect  to  the  poors-money. 

In  1686,  an  Act  of  Parliament  passed,  authorising  the  Lords  of  Session,  with  the 

consent  of  the  Magistrates  of  Edinburgh,  '*  to  impose  such  taxes  on  all  the  inhabitants, 
as  should  be  found  necessary  for  cleaning  the  streets,  and  purging  them  of  beggars.' 
By  an  act  of  sederunt,  accordingly,  the  Court  empowered  the  Magistrates  to  levy 
£500  per  annum  for  three  years ;  and  in  this  act  it  is  specially  set  forth,  that  the 
College  of  Justice  had  voluntarily  submitted  to  this  exaction ;  to  which  is  added 

a  salvo  of  "  their  privilege  of  being  free  from  all  stents  and  impositions  within  the 
town  of  Edinburgh." 

In  1692,  the  Lords  of  Session  gave  their  authority  to  another  assessment  for  three 
years,  on  all  the  inhabitants,  including  the  College  of  Justice,  without  any  express 
salvo.    And,  in  1694,  a  similar  assessment  was  imposed. 

[2421]  In  1693,  the  Privy-council  of  King  William  issued  a  proclamation,  requiring 
all  the  Magistrates  of  the  kingdom,  particularly  those  of  Edinburgh,  "  to  execute 
efiectually  the  several  statutes  relative  to  the  poor."  On  this  occasion,  the  com- 
TOilsitory  of  poinding  was  employed  against  some  members  of  the  College  of  Justice  ; 
out  a  bill  of  suspension  being  presented,  1st  March  1695,  it  was  immediately  departed 
from.  A  few  months  afterwards,  the  statute  1695,  cap.  43,  was  passed,  "  ordaining 
tke  acts  relative  to  the  poor  to  be  jut  to  vigorous  execution  " :  But  still  the  Magis- 

trates continued  to  desist  from  their  proceedings  against  the  members  of  the  College of  Jnstice. 

In  the  beginning  of  the  following  century,  however,theMagistrates  again  attempted, 
as  before,  to  poind  the  effects  of  some  individuals  of  that  body ;  not  however,  it 
Bcemed,  so  much  imder  the  authority  of  the  proclamation  in  1693,  or  of  any  laws  or 
statutes,  as  of  the  act  of  sederunt  1687,  though  expired.  The  bill  of  suspension 
formerly  preferred  was  npw  passed  (1710) ;  but  the  question  was  not  brought  to any  decision. 

For  tie  two  years,  from  1712  to  1714,  an  assessment  was  laid  by  the  Lords  of 
Session,  in  virtue  of  the  act  1686,  on  the  members  of  the  College  of  Justice,  of  two 
per  cent,  upon  their  house  rents  ;  but  this  was  done  with  the  express  consent  of  that 

Again,  a  voluntary  contribution  took  place  for  three  years,  from  1731  to  1734. 
In  1749,  seven  years  after  the  charity  work-house  of  Edinburgh  was  established, 

a  new  scheme  being  projected  for  a  poors-rate,  the  Magistrates,  in  several  papers 
pnbliflhed  by  them  on  that  occasion,  acknowledged  the  exemption  of  the  College  of Jtatice. 

At  length,  in  1787,  a  bill  was  brought  into  Parliament,  for  the  direct  purpose 
of  subjecting  the  members  of  that  body  to  the  assessments  imposed  by  the  Magis- 
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trates.     The  bill  meeting  with  opposition  on  the  ground  of  private  right,  was 
out ;  and  the  Magistrates,  in  order  that  the  question  of  law  niight  be  brought  to 

determination,  again  employed  the  compulsitory  of  poinding,  which  was  followed  * suspensions  in  the  name  of  different  classes  of  the  members  of  the  College  of  Ji 
and  so  the  question  came  under  the  consideration  of  the  Court. 

Pleaded  for  the  suspenders ;  By  the  act  of  Parliament  in  1537,  framed  in 
formity  to  the  letters-patent,  and  the  papal  bulls,  on  which  the  constitution  of 
College  of  Justice  was  originally  founded,  there  is  an  express  exemption  in  its  fci 
of  all  taxations  whatsoever  to  be  levied  in  time  to  come  ;  an  immunity  repeaf 
re-enacted  or  confirmed  by  the  series  of  statutes  enumerated  above,  and  prior  to  If 

Until  that  year  no  tax  had  been  imposed  for  the  maintenance  of  the  poor ; 

it  is  true,  in  the  statute  that  was  then  passed,  the  general  expression ''  of  all  inhabit 
in  the  parish,  without  exception  of  persons,"  might  seem  at  first  view  to  compre 
the  members  of  the  College  of  Justice ;   but,  when  more  closely  examined,  it 
receive  an  opposite  construction.     Imo,  They  are  to  [2422]  be  understood  not 
stated  inhabitants  in  the  sense  of  the  statute,  but  as  attendants  on  the  Court, 
residence  is  in  consequence  occasional  and  transient.      2do,  Those  declared 
to  the  taxation,  were  persons  subject  to  inferior  jurisdictions,  which  they  are 
3tio,  No  privilege  or  right  once  granted,  is  to  be  resumed  without  a  special  enactmenlj 

Sveciali  non  derogatur  generalibus  ;   and  where  the  salvo  jure  is  not  expressed,  it ' always  understood.    4to,  There  is  not  any  evidence,  that  in  fact  the 
by  this  statute  was  ever  laid  on  the  members  of  the  College  of  Justice. 

Accordingly,  the  statute  of  1697,  cap.  279,  which  was  preceded  by  several  ol 
enactments,  recognising  the  immunities  of  the  College  of  Justice,  after  subjecf 
in  comprehensive  terms,  all  persons  of  a  certain  extent  of  substance,  residing  in  bu: 
to  the  support  of  the  poor,  subjoins  an  explicit  exemption  of  that  body.  In  the  fol 
ing  statutes,  down  to  the  end  of  the  last  century,  their  privileges  were  ratified 
time  to  time,  while  they  themselves  continued  free  from  the  corresponding  b 
to  which  the  other  inhabitants  were  subject. 

In  this  situation,  the  acquiescence  of  the  Magistrates  of  Edinburgh  demonstral 
their  consciousness  of  the  validity  of  those  claims  which  are  now  called  into  que 

Nor  was  their  silence  with  regard  to  the  exaction  of  poor's-money  in  that  pi 
of  declarator  which  terminated  in  1686  by  so  ample  a  recognition,  in  other  res 
of  the  privileges  of  the  College  of  Justice,  to  be  otherwise  accounted  for,  than  by 
notoriety  of  the  exemption  from  that  particular  imposition ;   for  this,  it  is  evidi 
was  at  least  as  favourable  a  claim  as  those  relative  to  impost  and  annuity,  and,  so 
as  it  was  founded  on  the  express  enactment  of  1597,  more  clearly  unexceptionable. 

Thus,  among  the  privileges  of  the  College  of  Justice,  originaUy  founded  on  specs 
statutes  coeval  with  the  constitution  of  the  Court,  and  frequently  renovated  by  b«K 

ceeding  grants,  the  exemption  from  any  poor's  rate  imposed  by  the  Magistrates  cC 
Edinburgh,  appears  supported  by  constant  immemorial  usage,  uncontiidicted  by' 
any  record  or  tradition ;  to  which  is  to  be  added,  the  explicit  acknowledgment  of  tkfr 
community  itself ;  and  all  this  even  strengthened  by  the  consideration  of  those  othtf 
immunities  being  relinquished,  or  lost  by  disuse ;  while  the  desultory  attempts  to; 
impede  that  uninterrupted  possession,  serve  only  to  show  it  was  not  from  negligenee^. 
but  conviction  of  the  right,  that  the  Magistrates  did  not  bring  the  question  to  a  final 
issue. 

Answered ;  The  statute  of  1579  formed  at  first,  as  it  still  forms,  the  basis  of  tin 

poor's  laws  of  Scotland.  In  clear  and  explicit  terms,  it  subjects,  without  ezceptioft 
of  persons,  all  inhabitants  of  parishes  to  taxation  for  the  maintenance  of  the  pooL 
To  deny  the  appellation  of  inhabitants  to  persons  inhabiting  a  town,  merely  becaui 
they  are  members  of  the  College  of  Justice,  seems  a  singular  absurdity,  and  is  in* 
consistent  with  the  salvo  in  the  acts  of  Parliament  in  1592  and  1597  now  foundel 
on  by  the  suspenders ;  because  these  plainly  suppose,  that  the  term  inhabitasll 
would  have  comprehended  them,  as  otherwise  the  exception  must  have  been  8lIpe^ 
fluous  and  nugatory.  The  same  proper  ap-[2423]-plication  of  the  term  to  the  membeif 
of  the  College  of  Justice,  occurs  in  the  statute  of  1690,  respecting  hearth-money ;  i« 
5th  Geo.  I.  or  the  riot  act ;  and  in  the  statutes  imposing  a  tax  levied  in  Edinbui^ 
for  keeping  the  highways  in  repair. 

Neither  is  the  inference  just,  that  the  suspenders  draw  from  the  clause  nomio* 
ating  a  particular  jurisdiction  for  en|orcing  the  assessment.    Wherever  a  etatutoiy 
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nisdiction  has  been  created,  the  members  of  the  College  of  Justice  are  comprehended, 
I  not  specially  excepted  ;  as,  for  example,  the  jurisdiction  conferred  on  Justices  of  the 
teace  in  offences  against  the  revenue  laws.  But  even  their  not  being  comprehended, 
^old  not  debar  the  levying  of  an  assessment  from  that  body,  to  which  the  enactment 
I  that  clause  was  not  essential ;  as  it  might  be  rendered  effectual,  like  any  other 
ivil  obligation,  by  the  Court  of  Session.  Accordingly,  no  such  plea  has  ever  been 
laintained  by  members  of  the  College  of  Justice  residing  in  other  burghs,  though 
bey  are  equally  entitled  to  decline  inferior  jurisdictions. 

With  le^^aid  to  the  idea  of  a  general  enactment  not  being  competent  to  imdo 
El  pnvilege,  it  is  contradicted  by  the  practice  of  introducing  saving  clauses  ; 

en  those  are  omitted,  the  privilege  falls.  Thus,  to  take  a  strong  example  from 
in  hand,  the  act  1537  exempted  the  Lords  of  Session  from  bearing  any  share 

b  extraordinary  supplies  imposed  by  Parliament  for  the  support  of  government ; 
pid  in  every  supply  or  land-tax  act  down  to  1670,  a  special  salvo  of  that  privilege 
ins  carefully  engrossed ;  but  at  length  the  privilege  being  to  be  discontinued,  aU 
Ittt  was  necessary  for  effecting  this,  was  to  leave  out  that  special  exception  ;  and, 
l^n  this  footing  alone  are  the  members  of  the  College  of  Justice  at  the  present  day 
bble  to  pay  land-tax. 

The  other  acts  of  Parliament,  relative  to  the  poor,  are  comparatively  of  little 
fanportance,  and  require  no  particular  observation.  With  respect  to  the  statute 

pi  1537,  which  exempts  the  College  of  Justice  '^  from  taxes,  contributions,  and  other 
ixteaordinary  charges,"  these  were  no  other  than  the  national  taxes  or  supplies, 
vUch  were  properly  termed  extraordinary  charges,  as  in  those  days  they  were  seldom 
Inposed  by  Parliament,  and  only  upon  very  urgent  occasions.  For  as  to  the  ordinary 

ertablished  revenue  of  the  Crown,  which,  besides  the  rents  of  the  King's  patrimony, 
flonsisted  chiefly  of  the  feudal  casualties  exigible  from  the  Crown  vassals,  and  of 
certain  customs  upon  goods  imported  and  exported,  it  never  was  supposed  that  any 
jnembers  of  the  College  of  Justice  were  entitled  to  an  exemption. 

Still  less  was  it  imagined,  that  the  exemption  of  this  statute  had  the  effect  to 
leEeve  that  body  in  whole  or  in  part  from  the  ordinary  burdens  imposed  upon  pro- 
petty,  either  by  the  common  or  statute  law,  for  special  purposes  ;  such  as  parochial 
MBoaaments  for  building  and  repairing  kirks,  for  estabUshing  schools,  for  keeping 
i&  repair  highways,  for  the  maintenance  of  the  poor,  or  for  other  purposes  of  a  similar 
nature.  A  proof  of  this  is  the  fact,  that  through  all  the  rest  of  Scotland,  except 
Edinburgh,  the  CoUege  of  Justice  have  uniformly  sub-[2424]-n^^ted  to  such  burdens ; 
whereas  the  exemption,  if  at  all  applicable  to  assessments  of  this  kind,  must  have  had 
an  imiversal  operation  in  every  county,  burgh,  and  parish  of  the  kingdom.  Indeed 
equity  requires,  that  the  object  of  such  exemptions  should  be  only  national  taxes, 
that  the  corresponding  increase  of  public  burdens  may  fall  equally  on  the  people 
at  large,  and  not  on  any  particular  description  of  individuals,  as  the  inhabitants 
of  a  burgh  or  of  a  parish.  The  subsequent  statutes  preceding  1579,  it  is  evident, 
though  they  ratify,  do  not  extend  the  privileges  bestowed  by  that  of  1537. 

The  statute  of  1592  relates  to  such  burdens  as  are  peculiar  to  burgesses.  As 
to  that  of  1597,  although  the  entertainment  of  the  poor  is  mentioned  in  its  preamble, 
it  couM  not  be  intended  to  establish  any  system  for  that  purpose,  which  was  already 
efectuaJly  served  by  the  statute  of  1579.  Its  object,  in  all  probability,  was,  to  subject 
the  inhabitants  described  in  it,  though  not  burgesses,  to  the  burden  of  watching 
and  warding,  which  is  expressly  mentioned  in  the  preamble  ;  and  likewise  to  those 
stents  and  assessments  which  the  Magistrates  of  royal  burghs  were  understood  to 
have  a  right  of  imposing  mrtvte  officii  for  the  utility  of  the  burgh,  of  which  an  example 
occurs  in  the  case  of  the  Town  of  Aberdeen  contra  Lesk  and  others,  No.  16,  p.  1866. 
In  this  view,  a  salvo  of  the  privileges  of  the  College  of  Justice  may  be  esteemed  very 
natural  and  pro^r.  But,  at  any  rate,  the  legal  effect  of  a  saving  clause  or  exception 
from  a  statute,  m  favour  of  any  person  or  persons,  can  go  no  farther  than  to  save 
horn  the  operation  of  that  particular  statute  alone  in  which  it  is  inserted  ;  and  the 
chargers  are  not  founding  their  claim  on  act  1597,  more  than  if  it  had  never  existed. 

With  regard  to  the  alleged  immemorial  possession,  of  this  there  is  no  evidence. 
On  the  contrary,  the  College  of  Justice  was  repeatedly  assessed  by  the  Lords  of  Session 
under  the  authority  of  act  1686  ;  and  the  salvo  inserted  on  two  of  those  occasions, 
without  creating  any  new  privileges,  could  only  preserve  such  as  already  belonged 
to  that  body. 
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In  point  of  law,  no  disuse  of  pa3rment  could  establish  an  exemption  for  tlie  1 
prescription  having  no  operation  against  any  public  burden  created  by  stati 

Though  a  particular  estate  had  been  overlooked  in  levying  the  land-tax,  or  ' been  omitted  to  collect  duties  or  customs  within  a  certain  district,  such  on 
could  never  prevent  the  due  execution  of  the  law  in  time  coming.  On  this  _ 
was  decided  a  question  respecting  the  non-payment  of  cess  for  time  immftinoii 
Fountainhall,  v.  2,  p.  590,  21st  July  1710,  Town  of  Paisley  contra  their  Vassals,  i 
Prescription. 

The  Lord  Ordinary  reported  the  cause,  when 
The  Court  unanimously  suspended  the  letters,  and  assoilzied  from  the  decL 

Reporter,  Lord  Braxfield. — For  the  Chargers,  Lord  Advocate,  Blair,  ei  AliL^ 
Alt.  Dean  of  Faculty,  et  Alii, — Clerk,  Sinclair. 

S.  Foe.  Col.  App.  No.  1,  p.  L 

[2425]  *♦*  On  an  appeal,  The  House  of  Lords,  26th  March'1790,  ordered  that appeal  be  dismissed,  and  the  interlocutors  complained  of  be  affirmed. 

No.  6.    [2448]  Lady  Margaret  Cunningham  v.  The  Lady  Cardross.     July 
1680. 

The  eldest  heir  portioner  has  the  custody  of  the  writs,  and  must  give  transumpts  I 
a  younger  sister,  upon  the  equal  expenses  of  both. 

Lady  Margaret  Cimningham,   the   only  daughter  of     Stuart,   who 
one  of  the  two  daughters  of  Stuart  of  Eirkhill,  and  sisters  to  Sir  Williain  Si 
his  son,  pursues  the  Lady  Cardross,  the  other  daughter  of  Sir  James,  and  sister 
Sir  William,  for  exhibition  and  delivery  of  the  whole  writs  and  evidents  of  the 
of  Sir  James  and  Sir  William,  both  heritable  and  moveable,  to  the  said  Mai 
Cunningham,  as  heir  portioner  served  and  retoured  to  Sir  James  and  Sir  Williao^l 
and  as  representing  the  eldest  heir  portioner,  thereby  having  the  prerogative  of 
custody  of  the  writs.  The  Lady  Cardross  compearing,  produced  several  wiiti^ 
and  alleged,  that  she  was  not  obliged  to  deUver  any  of  these  writs  to  the  pursiu^. 
she  having  equal  interest,  and  being  in  possession  of  the  writs.  "  The  Lords  repelM 
the  defence,  and  found  that  the  eldest  heir-portioner  ought  to  have  the  custody  a( 
the  writs,  and  to  give  transumpts  to  the  defender  as  younger  heir-portioner,  upot 
the  equal  expenses  of  both."  It  was  further  alleged  for  the  Lady  Cardross,  Absolvitor 
from  the  delivery  of  the  evidents  of  Kirkhill  and  Strabrock,  because  she  producelk 
a  disposition  granted  by  Sir  James  Stuart  her  father  in  favours  of  Sir  William  hm 
brother,  and  the  heirs  of  his  body ;  which  failing,  to  the  heir-male  of  his  eldest  daughta; 
which  failing,  to  the  younger  daughter,  the  Lady  Cardross,  &c. ;  upon  which  dispositioi 
Sir  William  was  infeft,  and  in  respect  there  were  no  heirs  of  his  body,  nor  heiiB-mak 
of  his  eldest  sister's,  therefore  the  Lady  Cardross  is  infeft  as  heir  of  tailzie  to  hin« 
and  so  excludes  Lady  Margaret  Cunningham  from  any  interest  in  these  writs.  It  wat 
answered  for  Lady  Margaret,  That  if  the  Lady  Cardross  accept-[2450]*^  the  dis* 
position  of  her  father  to  her  brother,  and  claimed  the  delivery  thereof,  it  ought  to 

be  with  express  declaration,  that  she  should  pay  and  satisfy  Sir  James  Stuart's  wholo 
debts,  conform  to  a  clause  in  that  disposition,  bearing,  that  Sir  William,  by  acceptanoo 

thereof,  should  be  obUged  to  pay  Sir  James's  whole  debts,  and  perform  his  whdi obliffements,contracted  or  to  be  contracted.as  if  he  were  his  heir,  or  as  Sir  James  himadi 
would  have  been  obliged  to  pay  or  perform  the  same ;  and  especially  the  Lady  Gardioflf 

ought  to  pay  and  satisfy  Sir  James's  debts  produced,  and  thereby  to  free  the  nu- 
tailzied  heritable  estate,  that  Lady  Margaret  might  enjoy  the  half  thereof  withool 

burden.  The  defender  rephed.  That  she  was  willing  to  take  up  her  father's  dispositioft 
to  her  brother  in  the  terms  it  stood,  but  it  was  not  hujus  loci  to  dispute  the  extent 
and  import  of  that  clause.  The  pursuer  duplied,  That  she  could  not  claim  the  lighti 
of  the  tailzied  estate,  but  in  the  terms  of  the  tailzie,  the  import  whereof  might  veij 
justly  and  fitly  be  declared  to  prevent  pleas  between  so  near  relations ;  especiallj 
seeing  the  pursuer  had  raised  a  declarator  for  that  efEect,  which  now  she  repeated  by 
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way  of  reply;  albeit,  without  it,  the  Lords  might  justly  declare  the  import  of  the 
clause,  seeing  delivery  of  writs  is  founded  upon  the  point  of  right  to  the  things  dis- 

poned by  these  rights  ;  and,  when  that  right  is  qualified,  the  quality  ought  to  be 
declared  and  cleared  before  delivery.  The  defender  triplied,  That  the  declarator 
was  not  seen  and  returned,  and  behoved  to  abide  the  course  of  the  roll.  The  pursuer 

quadruplied.  That  this  cause  having  been  formerly  reported,  ''  The  Lords  sustained 
the  declarator  as  an  incident  process,  and  gave  the  defender  a  week  to  see  it,  which 

was  done  accordingly  "  ;  and  it  is  most  ordinary  that  the  Lords  do  receive  all  incident 
processes  repeated  by  exception  or  reply,  without  abiding  the  course  of  the  roll ; 
as  exhibitions  of  writs  necessary  for  the  cause,  either  for  the  pursuer  or  defender ; 
which  exhibitions  being  most  frequently  incident  in  processes,  are  therefore  called 
ordinarily  incidents  ;  and,  Ukewise  in  suspensions,  commonly  r^uctions  are  received 
summarily ;  and  in  possessory  actions,  when  the  point  of  possession  is  dubious,  petitory 
actions  are  received,  and  in  all  cases,  reductions  and  declarators.  The  defender 
qointuplied.  That  incident  processes  are  never  received  upon  mere  contingency  of  the 
matter,  but  only  when  they  afford  a  relevant  defence,  reply,  or  duply,  in  the  principal 
cause,  wherein  they  are  craved  to  be  admitted  tncu^enter, otherwise  the  roll  would  become 
elusory,  and  upon  pretence  of  contingency  no  man  would  be  secure  when  to  attend 
or  have  the  benefit  of  the  iniudcd  legales  by  the  roll.  The  pursuer  sextuplied.  That 

the  declarator  here  afforded  a  reply  in  the  process  of  delivery,  viz.  "  the  defender 
cannot  be  assoilzied  from  the  delivery  of  the  evidents  of  the  tailzied  estate,  unless 
it  were  declared  in  the  terms  of  the  foresaid  clause,  according  to  the  true  meaning 

and  import  thereof,  as  the  Lords  shall  find  the  same  just."  *'  The  Lords  sustained 
the  reply,  and  admitted  the  declarator,  and  found  that  the  Lady  Cardross,  as  heir  of 
tailzie  to  Sir  William,  ought  to  have  the  writs  of  the  tailzied  estate  delivered  solely 

to  her,  upon  the  terms  exprest  in  Sir  James's  disposition  to  Sir  William,  the  import 
whereof  the  [2451]  Lords  would  now  declare."  The  defender  then  alleged,  That  the 
import  of  this  clause  could  only  be,  that  Sir  James  Stuart,  his  eldest  son,  being  weak, 
did  dispone  his  estate  to  his  second  son,  under  this  obUgement,  that  by  acceptance 

of  that  disposition,  his  son  should  be  obliged  to  pay  aU  his  father's  debts,  contracted 
or  to  be  contracted,  which  was  just  and  rational  for  him  to  provide  in  favour  of  his 

creditors,  who  could  not  reach  Sir  Wilham  for  Sir  James's  debts  contracted  after  the 
disposition,  neither  even  as  to  the  anterior  debts,  he  being  the  second  son,  and  not 
alioqui  successums,  and  therefore  they  could  only  reduce  the  disposition  as  fraudulent 
sine  causa  onerosa,  which  no  just  man  would  put  his  creditors  to  ;  but  Sir  James  never 
dreamed  to  exhaust  the  estate  he  had  disponed  to  his  son  for  preserving  of  his  family 
and  memory,  and  to  lay  all  the  debt  thereupon,  and  to  free  his  other  whole  estate, 
even  his  moveables,  to  his  wife  and  legatars,  and  his  entailed  estate  ;  and,  therefore, 
the  meaning  of  that  clause  can  only  bf3,  that  Sir  William  should  be  personally  liable 
for  his  debt  as  if  he  were  his  heir,  which  must  be  understood,  as  if  this  disposition 
had  been  a  bond  of  tailzie,  obliging  Sir  James  and  his  heirs  to  resign  his  estate  in 
favours  of  himself,  and  after  his  decease  to  Sir  William  his  son,  and  his  heirs  of  tailzie, 
exprest  in  the  disposition  ;  so  that  if  Sir  WilUam  were  heir  of  tailzie,  he  could  be  only 
liable  to  his  father's  creditors  suo  ordine,  after  the  executors  and  heirs  of  line  were 
discust,  and  the  estate  competent  to  them  were  exhausted,  upon  which  terms  the 
Lady  Cardross  is  content  the  clause  be  declared.  It  was  answered  for  the  pursuer, 
Imo,  That  albeit  there  were  here  a  direct  tailzie,  and  that  Sir  WilUam  had  been  heir 
of  tailzie  to  his  father,  he  would  have  had  benefidum  ordinis  even  against  the  creditors, 
who  behoved  first  to  be  discust,  and  exhaust  the  executry  and  the  imtailzied  estate, 
unless  the  tailzie  itself  had  born  simply  an  obligement  to  pay  the  debt,  as  in  this 
case ;  for  thereby  provisione  hominis  tMiiur  provisio  legis,  and  the  heir  of  tailzie  is 
liable  in  the  first  place,  seeing  it  is  in  the  option  of  the  defunct  what  heir  to  burden  ; 
and  though  all  representing  him  would  be  liable,  yet  he  can  change  the  order,  which 
hath  been  frequently  done,  and  sustained ;  as  when  parties  oblige  themselves,  and 
their  heirs  succeeding  in  a  tailzied  estate,  even  by  bonds  and  obligations  a-part,  the 
heir  of  tailzie  would  be  liable  in  the  first  place,  but  much  more  here  where  Sir  William 
was  never  heir  of  tailzie,  but  had  only  a  singular  title  by  a  disposition,  which  dis- 

position makes  that  estate  tailzied  as  to  Sir  William's  heirs,  who  neither  are  nor  can be  heirs  to  Sir  James  ;  and  if  Sir  James  his  creditors  were  pursuing  them,  it  could  not 
be  as  heir  to  Sir  James  in  this  tailzied  estate,  but  as  heirs  to  Sir  William,  who  by  this 
clause  was  obliged  to  pay  Sir  James  his  debt ;  and  if  the  creditors  were  pursuing  the 
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Lady  Cardross,  she  could  not  except,  and  say,  no  process,  unless  the  execatois 
heirs  of  line  of  Sir  James  were  first  discust,  which  would  necessarily  follow,  if 
interpretation  hold ;  but  the  creditors  would  exclude  that  exception,  seeing 
defender  is  not  heir  of  tailzie  to  Sir  James,  but  liable  by  an  obligement  in  the 
position  to  Sir  William  ;  and,  if  the  case  were  now  to  be  debated,  as  it  was  [2452]  ' 
this  disposition  was  contrived,  would  it  not  be  evident  that  Sir  James  his  eldest 
who  had  no  provision  but  the  untailzied  estate,  could  not  be  exhausted  and 
miserable,  either  by  the  course  of  law,  or  by  the  design  of  the  father,  who  mig^t 
tailzied  his  whole  heritable  estate,  by  leaving  out  a  considerable  part  thereof,  and 
obliging  his  son  to  pay  his  whole  debts,  not  in  subsidium  after  exhausting  his 
ables  and  untailzied  estate,  which  certainly  he  would  have  exprest  if  he  had  so  ma 
but  nature  and  duty  would  infer,  that  his  meaning  was  to  leave  his  untailzied 
to  his  eldest  son,  who  had  not  one  sixpence  of  provision  beside  ;  and  though  the 
son  died  before  his  disposition  was  perfected,  yet  the  nature  and  design  of  it 
have  been  still  the  same.     The  defender  replied,  That  whatever  might  be  preti 
in  the  case  of  Sir  James  his  immediate  heir,  as  if  his  eldest  son  had  lived,  yet 
is  no  other  subsequent  successor  can  pretend  the  like  interest  or  right ;  for  Sir  WI 
by  the  disposition,  becoming  debtor  in  this  clause,  the  creditor  thereby  was 

father's  heir  of  line,  viz.  his  brother ;  but  his  brother  dying,  he  himself  became 
father's  heir  of  line,  and  so  became  both  debtor  and  creditor,  et  confusione 
obligatio :  therefore  this  pursuer  can  never  claim  Sir  James  his  untailzied  estate 
be  made  free,  because  Sir  William  was  actually  served  heir  to  Sir  James,  and  so 
pursuer  cannot  be  served  heir  to  Sir  James,  but  Sir  William  ;  and  it  is  certain, 
confusion  is  modus  toUendi  MigationiSy  as  effectual  as  solution,  compensation, 

discharge ;  and  the  obligation  being  once  extinct  in  Sir  WiUiam's  person,  it  can revive  more  than  Sir  William  as  heir  of  line  had  renounced  that  clause,  and  dec) 

his  untailzied  estate  liable  as  this  estate  for  his  and  his  father's  debts.     It  was  di 
for  the  pursuer,  That  confusion  was  an  absolute  extinction,  while  heirs  did  si 
in  universum  jus  quod  defunctus  habuU  both  active  and  passive  ;  but  now  when 
are  distinct  heirs  and  kinds  of  succession,  executors  in  moveables,  heirs  of  line, 

heirs  of  tailzie  and  provision,  the  nature  of  tailzies  over-rules  the  succession   . 
terms  of  investiture,  so  that  when  provisions  and  obligements  are  put  upon  heirs  dt 
tailzie,  either  in  favours  of  creditors,  or  of  heirs  of  hne,  these  take  ever  place  whflfe 
different  persons  fall  to  be  heirs  of  tailzie  and  heirs  of  line ;  and  the  pretence  of  e** 
tinction  by  that  concourse,  doth  make  only  a  suspension  of  these  obligements,  aai 
not  an  confusion  or  extinction,  or  otherwise  such  clauses  in  tailzies  would  be  evacual* 
and  elusory ;  and  here  it  is  clear,  that  Sir  William  and  all  his  heirs  of  tailzie  weir 

obliged  to  pay  all  his  father's  debt,  and  could  never  object  to  his  father's  creditoii 
the  benefit  of  discussion  of  the  executors  and  heirs  of  line,  but  behoved  simply  t» 
pay,  and  the  law  gives  them  no  recourse  against  the  heirs  of  line ;  and  albeit  the 
pursuer  be  not  immediate  heir  of  line  to  Sir  James,  yet  she  is  heir  by  progress  to  him. 
and  he  that  provides  for  his  heirs,  is  never  understood  to  provide  only  for  his  immediatt 
heirs,  but  for  all  his  subsequent  heirs  in  general ;  and  in  this  case,  Sir  William  irtt 
only  heir  in  general  to  his  father,  but  his  father  had  considerable  rights  undisponed, 
whereupon  infeftment  followed,  and  wherein  the  pursuer  wiU  be  Sir  James  his  im* 
mediate  [2453]  ̂ ^^  oi  line  ;  and  if  Sir  James  had  foreseen  the  case  as  it  now  standi, 
that  the  second  daughter  would  succeed  to  the  bulk  of  his  estate,  worth  £10,000  yearly, 
and  married  to  another  family  not  of  his  name,  and  that  his  eldest  daughter,  or  her 
daughter,  should,  by  this  order  of  discussion,  be  excluded  from  all  benefit  of  his  sue- 
cession,  it  coiild  not  be  presumed  he  would  have  so  ordered,  but  rather  that  his  younger 
daughter  should  have  paid  his  debt  out  of  the  tailzied  estate,  being  but  a  smaU  burden 
out  of  such  an  estate,  and  so  she  should  have  the  remainder  of  the  tailzied  estate, 
and  the  equal  half  of  the  imtailzied  estate,  free  of  burden,  and  that  the  pursuer  hji 
oye  by  his  eldest  daughter  with  the  Earl  of  Glencairn,  should  have  the  half  of  hii 
untailzied  estate  free  of  burden  also. 

The  Lords  found  the  Lady  Cardross  as  heir  of  tailzie  to  Sir  William  her  brother, 
to  be  liable  to  pay  all  the  iebts  in  the  foresaid  clause  in  the  disposition  by  her  father 
to  her  brother  simply,  without  the  benefit  of  the  order  of  discussion,  and  without 
affecting  or  exhausting  the  untailzied  heritable  estate.     See  Tailzis. 

Fol,  Die.  V.  1,  p.  154.    Stair y  v.  2,  p.  787. 
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Fo.  1.     [2458]  The  Laird  of  Hainino  v.  The  Town  of  Selkirk.    February  15,  1668. 

Dommon  pasturage  in  a  commonty  of  a  barony  of  the  King's  property,  was  found constituted  by  a  feu  cum  j>ertinentibu8,  et  cum  pcucuis  et  pcuturis.  It  was  not 
necessary  that  the  muir  should  be  particularly  specified,  being  the  commonty  of 
a  barony. 

[  There  being  mutual  pursuits  betwixt  the  Town  of  Selkirk  and  the  Laird  of  Haining, 
jbe  Town  pursuing  a  declarator  of  the  right  of  property  of  the  commonty  of  Selkirk, 

'  Haining  pursuing  a  declarator  of  his  right  of  pasturage  in  the  said  commonty, virtue  of  his  infeftments  of  the  lands  of  Haining,  which  lands  are  a  part  of  the 
/s  property  of  the  barony  of  Selkirk ;  and  that  this  common  is  the  commonty 

:  the  said  barony,  possest  by  all  the  adjacent  feuars  of  the  barony,  and  whereof 
ev  have  been  in  the  immemorial  possession  ; 
The  Lords  did,  before  answer,  ordain  both  parties  to  produce  all  rights,  writs, 
evidents  they  would  make  use  of  in  the  cause,  and  also  to  adduce  witnesses, 
;  indcy  of  both  their  possessions,  and  interrupting  others. 

\     Haining  produced  a  charter  by  the  King,  in  anno  1505,  of  the  lands  of  Haining, 

pbeinga  part  of  the  King's  property,  bearing  cum  partibus  et  pertinentibuSy  cum  pascuia 
0  fosturisy  but  not  bearing  in  communi  pasiura,  or  cum  communiisy  generally  or  par- 
^iralarly  in  the  common  of  Selkirk  ;  he  did  also  produce  posterior  charters  of  the  same 
jlaiids,  bearing  cum  communi  jKutura,  and  did  adduce  several  witnesses,  proving  40 
i^ra  continual  possession ;  but  some  of  his  witnesses  proved  interruptions  by  the 

Itown  of  Selkirk's  cutting  of  divots,  cast  by  him  and  his  predecessors  upon  the  muir. — 
1  The  town  of  Selkirk  pr^uced  their  charter  of  the  burgh,  posterior  to  Haining's  first 
[^ikarter,  bearing  that  their  ancient  evidents  were  burnt  b^  the  English,  and  therefore 
[die  King  gives  them  the  privilege  of  the  burgh  of  Selkirk,  with  the  burgage  lands 
Ltkereof,  cum  communiis  ad  dictum  hurgum  sfedantibus,  which  the  King  confirms  by 
:  a  posterior  charter,  giving  the  town  warrant  to  ryve  out  1000  acres  of  land  of  the 
eommon ;  they  did  also  produce  several  instruments  of  interruption,  not  only  by 
cutting  of  the  feal  and  divots,  cast  by  Haining  or  his  tenants,  but  by  turning  their 

cattle  ofi  the  muir,  as  proper  to  themselves,  and  turning  of!  all  the  heritors'  cattle 
they  found  thereupon,  and  by  yearly  riding  about  the  whole  marches  of  [2460]  the 

muir.    They  did  also  produce  a  decreet,  at  the  Town's  instance,  against  the  tenants 
of  Haining,  decerning  them  to  desist  and  cease  from  the  muir  ;   in  which  decreet, 

Haining's  predecessor  was  Provost  of  Selkirk,  and  is  pursuer  of  the  cause.     They  also 
mdaced  two  missives,  written  by  Umquhile  Haining,  acknowledging  that  the  town 
bad  cat  his  divots,  casten  upon  the  head  room,  and  making  apology  for  casting  of 
tile  same,  den3ring  it  to  be  by  his  warrant  or  knowledge.     They  did  also  produce 
two  acts  of  the  town  court,  bearing  Hanning  to  have  desired  liberty  to  draw  stones 
off  the  common  to  build  a  park-dyke,  and  to  cast  some  divots  for  his  tenants'  houses. 
They  did  also  adduce  several  witnesses,  proving  their  continual  and  uninterrupted 
possession  of  the  muir  for  40  years  and  more  ;  which  proved  also  frequent  interrup- 

tions against  Haining,  especially  by  cutting  of  divots,  and  also  by  turning  off  his 
cattle ;  upon  which  probation  it  was  alleged  for  the  To¥m,  That  they  had  instructed 
sufficient  right  to  the  property  of  this  muir,  and  that  they  had  debarred  the  Laird  of 
Haming  and  his  tenants  therefrom,  whenever  they  heard  they  came  upon  the  same. — 
It  was  answered  for  Haining,  That  he  did  not  deny  the  town  of  Selkirk's  right  of 
PMturage  in  the  muir,  but  did  deny  they  had  right  of  property  therein  ;  but  that  the 
property  did  yet  remain  in  the  King,  as  part  of  the  barony  of  Selkirk,  being  of  the 

Em's  annexed  property ;   but  that  the  said  property  (as  to  the  muir)  was  now 
puraened  with  a  common  pasturage,  belonging  to  the  town  of  Selkirk,  and  abo  belong- 
ffig  to  the  Laird  of  Haining,  and  the  other  feuars  of  the  barony  of  Selkirk  ;  and  there- 
»w  alleged  that  his  charter,  in  the  year  of  God  1507,  being  long  before  any  charter, 
granted  by  the  King  to  the  to¥m,  did  feu  to  his  predecessors,  the  lands  of  Haining, 
^m  fertinentibua,  cum  pascuis  et  jxuturis  ;   and  this  common  being  the  commonty 
of  the  barony  of  Selkirk,  the  King  feuing  a  part  of  the  barony,  cum  pertinentibyu,  U 
V^i9,  did  certainly  thereby  grant  all  that  belonged  to  these  lands,  as  pertinents 
thereof,  as  it  was  the  time  of  the  feu,  being  then  possessed  by  the  King's  farmorerb  ; 
bat  that  they  had  common  pasturage  in  the  muir  of  Selkirk,  is  not  only  presumed 

HOE.  I.  11 
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(because  it  is  the  common  of  the  whole  barony,  and  possest  by  all  the  adjacent  ieoan 
thereof),  but  also  by  their  continual  possession  since ;  for  possession  40  years  fi 
sufficient  to  prove  all  bygone  possession,  since  the  right  capable  of  that  posseasioi^ 
it  being  impossible  to  adduce  witnesses  to  prove  possession  eight  score  years  siooi 
otherways  ;  and  therefore,  as  in  the  case  of  the  Lord  Borthwick  and  William  Bortk? 

wick,  decided  the  14th  of  this  instant ;  *  the  Lord  Borthwick's  minute,  dispoiuB| 
the  lands  cum  pertinentihiM,  without  any  word  of  pasturage,  was  found  to  c&aj: 
common  pasturage  in  the  muir  of  Borthwick,  as  being  a  pertinent  of  the  lands  dift^ 
poned  the  time  of  the  minute,  and  not  reserved  ;  much  more  the  King  disponig 
the  lands  of  Haining,  not  only  cum  pertinentibua,  but  cum  paacuis,  et  pasturis, 
carry  to  Haining  the  right  of  common  pasturage  in  the  common  of  Selkirk,  being 
the  commonty  of  the  barony ;  so  that  any  interruptions  done  since,  cannot 
away  the  right  of  common  pasturage  once  constituted  by  the  King.  And  albeit 
King  had  unquestionably  granted  [2461]  &  i^^g^^  of  property  to  the  town  therea{t«( 
yet  that  could  not  prejudge  the  common  pasturage  of  another  constituted  befoof  { 
for  if  Haining  claimed  this  common  pasturage  only  by  possession  and  prescription 

interruptions  might  be  sustained  to  exclude  the  same,  but  he  claims  it  chiefly  by  vii ' of  his  infeftment,  as  having  right  thereto  the  first  day  he  was  infeft ;  so  ̂ at 
possession  since,  albeit  troubled  by  this  commonalty,  yet  preserves  his  right,  tlia 
the  town  cannot  allege  a  total  and  complete  possession,  excluding  him,  and  theiebf 

taking  away  his  right  by  prescription  in  their  favour  ;  and  as  to  the  town's  chaiU 
cum  communiis,  it  contains  nothing  per  expressum  of  this  muir,  or  pasturage  therai|| 
nor  gives  any  thing  de  novo,  but  bears  cum  communiis  ad  burgum  spectafUibus,  whiA 
the  King  might  have  given,  though  there  had  not  been  a  commonty  within  40  mileBj 
in  the  same  manner,  as  the  common  clauses  in  all  charters,  bearing  coal  and  cbilk;- 
cuningars  or  ducats,  whether  there  be  any  or  not ;  and  the  most  the  town  can  preteni 

by  their  charter,  is,  that  they  being  a  burgh,  erected  within  the  barony  of  Selkiik,.^ 
cum  communiis,  may  therefore  claim  pasturage  with  the  rest  of  the  feuars  of  tU 
barony,  but  cannot  exclude  them  as  to  the  liberty  granted  by  the  King,  to  ryve  out  a 
1000  acres  ;  it  clearly  evinceth  that  they  had  not  the  property  before  ;  neither  did 

that  take  any  efiect,  nor  could  it,  because  the  common  pasturage  (constituted  to  tkfr '; feuars  before)  would  have  hindered  any  posterior  power  of  tillage.  As  to  the  decreet 
against  the  tenants  of  Haining,  it  is  in  absence,  the  heritor  for  the  time  not  bdng 

called  ;  and  albeit  it  bears  Haining' s  predecessor,  as  Provost,  to  be  present,  that  viH 
neither  import  his  consent  nor  knowledge ;  country  gentlemen  being  then  oidinaiily 
Provosts  of  towns,  who  lived  not  with  them ;  their  affairs  at  law  were  managed  by 

their  town  clerk  and  Bailies,  though  the  Provost's  name  behoved  to  be  inaert ;  neither 
did  this  decreet  take  effect,  for  Haining's  tenants  never  ceased  to  pasture.  As  to  titt 
letters,  they  do  only  acknowledge  the  town's  head  rooms  ;  because,  in  great  commniur 
ties,  it  is  ordinary  for  several  proprietors  to  have  peculiar  places,  most  convenient  for 
them  where  they  law  their  cattle,  and  cast  feal  and  divot,  and  which  doth  sufficiently 
consist  with  the  commonty.  As  for  the  acts  of  court,  they  can  prove  nothing  against 
Haining. 

The  Lords  found.  That  the  town  of  Selkirk  had  undoubted  right  of  pasturage, 
fuel,  feal,  and  divot  in  this  commonty,  and  that  they  had  immemorial  posseaaioa 
thereof,  without  any  interruption  ;  and  found  that  Haining  had  no  right  by  virtne 
of  possession  and  prescription  ;  but  found,  that  by  virtue  of  his  charter,  anterior  to 

the  town's  right,  he  had  right  to  common  pasturage  in  this  muir,  it  being  the  common 
muir  of  the  barony  :  But  seeing  he  did  not  sufficiently  prove  possession  of  feal  and 
divot,  but  was  therein  continually  interrupted,  much  more  than  in  the  pasturagVi 
and  that  nothing  appeared,  that  in  the  time  of  his  original  right,  the  feuars  had  priri* 
lege  of  feal  and  divot ;  therefore  the  Lords  found  that  he  had  no  right  thereto,  albeit 
common  pasturage  doth  ordinarily  carry  therewith  feal  and  divot ;  yet  they  found 
that  it  was  a  several  servi-[2462]-tude,  separable  therefrom  either  by  consent  ca 
custom,  and  found  that  the  town  should  enjoy  their  head  rooms,  excluding  Haining 
therefrom.  Stair,  v.  1.  p.  624. 

*  Stair,  V.  1 ,  p.  523,  voce  Part  and  Pertinent. 
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No.  15.    [2481]  Robert  Johnston,  James  Beveridoe,  and  John  Gibb  v.  The  Duke 
of  Hamilton.    July  30,  1 768. 

Possession  of  an  uncultivated  commonty  by  pasturage  and  casting  feal  and  divot, 
upon  a  title  of  part  and  pertinent,  infers  a  right  of  common  property. 

The  barony  of  Kerse,  including  the  muirs  of  Reddingrig  and  Whitesiderig,  be- 
longed antiently  to  the  abbacy  of  Hol3nroodhouse.  Prior  to  1552,  several  farms  of 

this  barony  had  been  feued  out  by  the  abbacy,  with  part  and  pertinent.  In  that 
year,  the  remainder  were  feued  to  the  family  of  Hamilton,  who  having  afterwards 
acquired  the  superiority,  again  feued  out  some  of  them,  likewise  with  part  and 
pertinent. 

Robert  Johnston,  and  others,  held  their  rights  in  this  way,  partly  derived  from 
the  abbacy,  partly  from  the  family  of  Hamilton.  In  a  process  of  division  of  those 
muirs  at  their  instance,  it  appeared,  that  the  possessors  of  their  lands  had  immemori- 
ally  pastured  their  cattle,  and  cast  feal  and  divot  upon  the  muirs :  And  that  the  Duke, 
besides  possessing  in  the  same  way  by  his  tenants,  had  wrought  coal  in  the  commonty. 
The  question  came  to  be,  Whether  the  pursuers  had  a  right  of  servitude  or  common 
property  ? 

It  was  pleaded  for  the  Duke,  That  he  is  proprietor  of  these  muirs,  except  in  as  far  as 
hiB  light  is  limited  by  those  of  the  pursuers.  What  was  conveyed  to  them  as  part  and 
pertinent  can  only  be  kno¥m  from  their  possession ;  and,  as  [2482]  their  possession 
goes  no  farther  than  to  pasturage,  feal,  and  divot,  their  right  of  course  resolves  into 
a  servitude  for  these  purposes.  It  is  every  where  laid  down  in  our  law-books,  that 
a  servitude  of  pasturage,  feal,  and  divot,  may  be  acquired  by  prescription ;  but,  how 
can  this  be  done  but  by  possession  such  as  that  of  the  pursuers. 

It  is  a  rule  in  such  cases,  *'  that,  if  one  of  the  parties  has  exercised  all  the  acts 
of  property  of  which  the  subject  is  capable,  while  the  possession  of  the  other  has 
been  confined  to  particular  and  inferior  acts,  as  to  pasturage  only,  or  to  casting  feal 
and  divot,  the  first  is  to  be  deemed  sole  proprietor,  and  the  other  to  have  merely  a 

right  of  servitude  "  ;  Erskine,  b.  2,  tit.  6.  By  this  rule,  the  Duke's  having  wrought 
the  coal,  seems  decisive  in  his  favour.  Indeed,  in  the  case  of  common  property,  it 
seems  impossible  that  any  one  can  have  a  right  to  work  coal ;  for,  as  all  have  a  right, 
fro  indivisoy  to  each  part  of  the  common  subject,  no  one  can  exercise  his  property  in 
such  a  way  as  to  consume  the  subject. 

Answered  for  the  pursuers ;  A  right  of  servitude  over  the  property  of  another  is 
not  to  be  presumed.  Where  there  is  no  limitation  in  the  grant,  the  possession  of 
any  particular  subject,  as  part  and  pertinent  of  another,  must  be  attributed  to  a  title 
of  property,  provided  the  possession  has  been  such  as  is  consistent  with  the  idea  of  a 
right  property. 

The  meaning  of  the  rule  laid  down  by  Mr.  Erskine  is  this ;  that,  where  bne  has 
had  full  possession  of  the  subject,  and  the  possession  of  another  has  been  limited  to 
particular  acts  which  fall  short  of  the  common  and  ordinary  use  of  the  subject,  then 
the  last  is  presumed  to  have  only  a  right  of  servitude  ;  and  justly,  because  such  pos- 

session is  in  some  measure  inconsistent  with  the  idea  of  property.  But  the  subject 
in  question  being  wild  and  uncultivated,  and  no  part  of  it  having  ever  been  ploughed 
by  any  person  interested,  the  pursuers,  while  they  pastured  their  cattle  and  cast  feal 
and  divot  upon  it,  exercised  all  the  common  and  ordinary  acts  of  possession  incident 
to  property  of  that  kind.  That  being  the  case,  they  must  be  understood  to  have  a 
right  of  property ;  and  it  cannot  have  the  effect  to  deprive  them  of  this  right, 
either  that  they  themselves  have  not  exercised  it  in  every  possible  way  which  they 
might  have  done,  or  that  some  extraordinary  acts  of  possession  have  been  exercised 
by  others- 

It  does  not  foUow  from  this,  that  a  servitude  of  pasturage,  or  of  feal  and  divot, 
may  not  be  acquired  by  prescription  upon  a  clause  of  part  and  pertinent ;  for, 
wherever  the  acts  of  possession  have  been  so  limited  in  their  nature,  as  not  to 
amount  to  the  common  and  ordinary  use  of  the  subject,  there  the  right  will  be  con- 

strued to  be  a  servitude  only. 
The  Duke  likewise  contended,  That,  supposing  the  pursuers  should  be  undei^ 

stood  to  have  a  right  of  property,  yet  that  ought  to  be  with  exception  of  the  coal« 
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upon  this  ground,  that  their  rights  being  established  merely  by  possession,  thej  < 
not  acquire  a  right  to  the  coal,  which  they  never  possessed. 

[2483]  Answered  ;  Supposing  the  pursuers  were  here  founding  upon  a  prescri|i 
right,  they  would  notwithstanding  have  a  right  to  the  coal.     Where  one  has  acqu 
a  prescriptive  right  to  the  property  of  land,  he,  of  course,  acquires  a  right  to  the  ( 
and  all  minerals,  though  none  of  these  may  have  been  sought  for  during  the  cv 
of  the  prescription. 

But  the  pursuers  do  not  found  upon  a  prescriptive  right ;  their  rights 
a  vero  domino.    The  possession,  which  is  proved  to  have  been  immemorial,  and  ' 
of  course,  presumes  retro  to  the  date  of  the  original  grants,  is  only  founded  on,  i 
show  what  was  conveyed  by  those  grants.     This,  it  has  been  shown,  waa  a 
of  property,  which  must  also  imply  a  right  to  the  coal.     It  is  of  no  consequence  1 
the  family  of  Hamilton  have  wrought  coal.     Since  the  possession  of  the  pursuerB  1 
been  such  as  both  to  prove  and  preserve  a  right  of  property,  it  cannot  alter  the  i 
of  their  right,  that  another  havmg  interest  in  the  commonty  has  exercised  more  \ 
of  possession  than  they. 

"  The  Lords  found,  That  Robert  Johnston,  James  Beveridge,  and  John  G2 
and  their  predecessors  and  authors,  had  immemorially  possessed  the  said  muin  i 
part  and  pertinent  of  their  lands  ;  and  therefore  found,  that  they  had  a  right  of  con 
property  in  said  muirs,  and  were  entitled  to  a  share  in  the  division,  efieiring  to  1 
valued  rent  of  their  respective  lands.;  and  found,  that,  after  the  division,  they  shouUi] 
in  all  time  coming,  have  the  sole  and  exclusive  right  of  working  coal  within  the  ]hrilt\ 
of  the  shares  of  the  muir  to  be  set  oft  to  them  ;  and  that  the  Duke  should  have  i 

power  of  working  coal,  or  other  minerals  therein.". 

Act.  M*QuBEN.— -Alt.  Sir  A.  Ferguson. 

A.  R.  Fd,  Die,  v.  3,  p.  138.    Fac,  Col.  No.  80,  p.  142. 

No.  18.    [2486]  Hugh  Milligan  v.  Alexander  Barnhill.    February  8,  1782. 

Found,  that  a  brewhouse,  with  the  utensils,  of  which  the  half  had  been  sold  pro  in£^ 
viso,  was  such  a  subject,  as  that  the  action  de  communi  dividendo  was  applicable 
to  it.  No  person  can  be  compelled  to  remain  longer  in  communione  than  he 
chuses. 

Barnhill  was  proprietor  of  a  brewhouse,  with  the  brewing  utensils,  and  accessoiy 
subjects  ;  of  which  he  sold  one  half,  pro  indiviso,  to  Milligan,  who  accordingly  entem 
into  paf  tnership  with  him  in  that  trade. 

On  the  dissolution  of  the  co-partnery,  Milligan  raised  an  action  for  compelliiig 
Barnhill  to  comply  with  one  or  other  of  the  following  alternatives  ;  either  to  sell  t» 
him  at  a  certain  rate  his  own  share,  or  at  the  same  rate  to  purchase  his  share  ;  or  eke 
to  concur  in  exposing  the  whole  to  public  roup,  so  that  the  price  might  be  divided. 

Pleaded  for  the  defender,  No  man  can  lawfully  be  deprived  of  his  property  without 
his  consent  or  delict ;  nor  can  he  be  obliged  to  part  with  it,  though  full  value  should 
be  offered  to  him.  Only  the  public  benefit  of  the  community  could  render  such  as 
act  just  f  and  even  in  that  situation  it  must  be  enforced  by  a  special  interposition  ol . 
the  legislature.  Hence,  a  common  proprietor,  pro  indiviso,  is  not  to  be  compeOed 
either  to  sell  his  own  share,  or  to  purchase  that  of  another.  A  particular  statute, 
indeed,  has  authorised  the  division  of  commonties ;  but,  from  this  enactment,  tlie 
contrary  determination  of  the  common  law  with  respect  to  that  subject,  though  in 
its  nature  divisible,  is  apparent.  By  it  no  such  compulsatory  division  is  permitted ; 
except,  perhaps,  in  the  single  instance  of  joint  property  in  a  ship,  on  account  of  the 
peculiarly  hazardous  and  perishable  nature  of  that  interest. 

Pleaded  for  the  pursuer.  When  a  subject  is  in  itself  indivisible,  and  when  the  vat 
or  exercise  of  it,  as  in  the  present  case,  is  likewise  indivisible,  the  different  intereete 
of  joint  proprietors  can  only  be  rendered  effectual  by  the  methods  now  proposed. 
The  common  law,  therefore,  will  authorise  such  a  mode  of  separating  the  interests  <rf 
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larties.  If,  indeed,  the  subject  may  be  poBsessed  in  common,  or  prior  to  any  division, 
iboagk  with  less  advantage  than  after  a  separation,  it  does  not  seem  that,  at  common 
law,  this  can  be  enforced ;  and,  for  that  reason,  the  statute  1695  was  necessary  for 
knthorising  the  division  of  commonties.  But,  otherwise,  the  common  law  would  have 
Bven  a  sufficient  sanction  ;  as  is  laid  down  both  by  Lord  Stair,  b.  1,  tit.  7,  §  15,  and  by 
U>rd  Bankton,  b.  1,  tit.  8,  §  40  :  For  when  the  last-mentioned  author  takes  notice  of 
Ak£  case  of  ships,  it  is  as  an  example  of  this  general  rule  ;  not,  according  to  the  defender's 
riiwervation,  as  an  exception  from  a  supposed  contrary  one.  The  same  principle 
obtained  in  the  Roman  law;  1.  55,  ff.  De  famil,  erciscund;  1.  1,  3,  Cod,  Comm.  divid,  ; 
foet,  ad  tit.  ff,  De  jam,  ercUc,  No.  2. 

[2487]  ̂ ^  the  action  pro  socio,  had  the  division  now  claimed  been  sued  for  in  that 
process,  the  defender  would  have  had  no  plea. 

Observed  on  the  Bench,  No  person,  in  such  a  case  as  the  present,  is  to  be  com- 
pelled to  remain  longer  in  communione  than  he  chuses.  Long  before  the  act  1695, 

liie  brief  of  division  was  known  respecting  property  in  lands.  That  statute,  with  a 
iew  to  the  inoiprovement  of  agriculture,  refers  to  the  peculiar  nature  of  commonties, 
and  does  not  relate  to  common  property  in  general.  With  regard  to  this,  as  in  the 
case  of  heiis  portioners,  such  remedies  as  those  here  proposed,  must  always  have  been 
competent. 

This  case  was  reported  by  Lord  Kames  ;  and  afterwards,  on  a  hearing  in  presence. 

"  The  Lords  repelled  the  defence."    See  Common  Interest. 

Act.  Maclaurin. — Alt.  Wight. — Clerk,  Menzies. 

S.  Fd.  Die.  V.  3,  p.  139.     Fac.  Gd.  No.  30,  p.  51. 

No.  3.    [2496]  The  Archbishop  of  St.  Andrews  v.  The  Magistrates  of  Glasgow. 
November  24, 1685. 

A  burgh  attempted  reduction  of  a  deed  of  their  Magistrates,  alleging  a  burgh  was  on 
the  footing  of  a  minor.  This  found  irrelevant,  but  action  reserved  against  the 
Magistrates. 

The  Archbishop  of  St.  Andrews  having  charged  the  Magistrates  of  Glasgow,  upon 
a  bond  of  20,000  merks,  granted  to  him  when  he  was  Archbishop  of  Glasgow,  by 
their  predecessors  Magistrates ;  they  suspended,  upon  these  reasons,  Imo,  It  was 
acknowledged  that  the  bond  was  granted  for  a  tack  of  the  teinds  of  Glasgow  ;  and 
the  town  heing  minors,  they  ought  to  be  reponed,  in  so  far  as  they  were  prejudged 
and  leased  by  the  deed  of  the  Magistrates  ;  and  that,  true  it  was,  they  were  prejudged 
by  the  granting  of  this  bond,  because  the  teinds  set  were  not  of  an  adequate  value 
to  the  sum  contained  in  the  bond  ;  2do,  That  the  tack  was  no  sufficient  security, 
it  being  set  by  the  bishop,  by  way  of  anticipation,  before  the  expiring  of  the  old  tack  : 
As  also,  that  the  entry  of  the  tack  was  coUatum  in  indebitum  tempuSy  viz.  at  Michaelmas 
1684;  whereas  the  present  bishop's  conge  de  Eslire  came  down  before  that  time, 
80  that  the  charger  was  no  more  bishop  there.  It  was  answered  for  the  bishop,  That 
there  was  no  lesion  in  the  tack,  being  of  a  far  greater  value  than  the  sum  in  the  bond. 
But,  2do,  It  was  not  relevant,  the  transaction  being  betwixt  hina  and  the  Magistrates, 
who  were  majores  d  scientes,  and  denied  that  the  town  was  in  the  case  of  minors. 
And,  3tio,  That  the  nullities  of  the  tack  were  not  competent  to  be  proponed  by  the 
Maptrates,  there  being  no  eviction  or  distress,  and  that  they  could  not  quarrel 
their  own  right. — The  Lords  repelled  the  first  reason,  reserving  action  to  them 
against  the  Magistrates  for  the  time  ;  they  repelled  likewise  the  second  reason,  the 
tack  not  being  yet  quarrelled  nor  reduced  :  And  also,  in  regard  they  would  not  allow 
them  to  quarrel  their  own  tack. 

Fol.  Die.  V.  1,  p.  156.     Pres.  Falconer,  No.  104,  p.  73, 
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No.  4.    The  Magistrates  of  Edinburgh  v.  John  Patbrson.    February  1,  1690. 

Magistrates  had  granted  a  tack  for  two  19  years.    This  was  contrary  to  act  36th  Pa 

1491.     But  there  had  been  a  practice  of  obtaining  the  consent  of  the  Convent" of  Burghs  to  such  tacks,  which  it  was  said  validated  them.    The  Court,  m\ 
reduction,  aUowed,  before  answer,  a  proof  of  the  custom.    The  pursuer  had  1 
wise  alleged,  that  the  subject  was  let  at  an  under-value.     A  proof  of  the  va 
was  ordered. 

Arbruchell  reported  the  Magistrates  of  Edinburgh  v.  John  Paterson,  for  rednct 
of  a  feu,  granted  to  him  by  the  Town  in  1684,  of  a  piece  of  [2497]  ground  in  the  In 
of  Leith,  whereon  he  has  built  sundry  houses,  and  pays  five  merks  of  yearly  feu-dnt 
besides  stent  and  excise  ;  as  also,  for  reduction  of  a  tack  then  set  to  him,  of 
links,  for  two  19  years,  for  300  merks  by  year.  The  reasons  of  reduction  were,  li 

The  tack  is  ipso  jure  null,  for  it  wants  the  act  of  Council,  its  warrant.  2do,  By ' 
36th  act  of  Parliament  1491,  the  royal  burghs  may  not  set  tacks  longer  than  th 
years  of  any  part  of  their  common  good,  or  town  rents,  without  they  be  ratified  i 
appro ven  by  the  convention  of  burghs.  3tio,  It  is  set  with  evident  lesion,  for 
links  are  worth  900  merks  yearly ;  and,  at  a  roup,  Archibald  Johnston  bade 
merks  for  them,  and  yet  Paterson,  the  defender,  has  them  for  300.  Answered  to  th«| 

1st,  The  warrant  is  standing  in  the  town's  books,  and  by  a  diligence  he  will  recov« 
it  from  their  clerk.  To  the  2nd,  The  act  of  Parliament  is  in  desuetude  ;  and  thou  * 
acts  of  convention  are  produced,  ratif3dng  such  tacks,  yet  they  are  ancient  and  < 
an  old  date,  and  every  day  the  Town  Council  of  Edinburgh  are  setting  tacks  for  longerl 

space  than  three  years,  as  the  shops  about  St.  Giles's  church,  the  burgh-loch,  &c,l 
To  the  3d,  Johnston's  offer  was  but  in  emtdationem,  and  when  he  was  put  to  it  he  I 
resiled  ;  so  it  was  just  the  defender  should  have  the  benefit  of  the  first  tack,  especiali^l 
seeing,  at  the  ish  of  the  tack,  the  town  were  to  have  the  houses  he  had  built ;  and  tf  I 
they  were  not  satisfied,  he  was  content  to  renounce,  on  their  refunding  his  expensesl 

and  meliorations.  Replied,  A  two  19  years'  tack  was  species  alienationis^  which  shouUl 
not  be  allowed  to  administrators,  who  are  but  as  tutors  and  curators  to  the  burgh;! 
and  esto  Johnston  resiled  from  his  offer,  it  was  a  malversation  in  the  Magistratetl 
to  set  it  cheaper  than  the  roup.  Some  of  the  Lords  were  for  trying  the  value  of  the! 
links  before  answer,  that  if  there  was  a  great  disproportion  between  his  tack-duty,! 
and  what  it  might  really  give  at  that  time,  the  Lords  might  cognosce  if  there  was  I 
lesion.  But  the  plurality  repelled  the  reasons  of  reduction,  and  sustained  both  thel 
feu  and  tack. 

The  Lords  afterwards  allowed  the  value  of  the  links  to  be  tried  before  answer,  and  | 
the  custom  of  the  convention  of  burghs  ratifying  tacks. 

,  Fd,  Die,  V.  1,  p.  156.     FountainhaUy  v.  1,  p.  8ia 

No.  7.      [2499]  Ross  V,  The  Magistrates  of  Tayne.     February  13,  1711. 

By  statute,  magistrates  who  grant  bonds  virtute  officii  without  the  warrant  of  a  previous  \ 
act  of  council,  are  bound  to  relieve  the  town,  without  prejudice  to  the  right  oi  ■ 
the  creditor.  A  bond  by  magistrates  to  the  provost,  without  the  warrant,  found  \ 
not  actionable,  until  proof  shown  of  the  onerous  cause. 

Walter  Ross  being  provost  in  1694,  he  gets  a  bond  from  them  for  £602  Scots. 
Elisabeth  Ross  his  daughter  confirms  this  sum,  and  with  concourse  of  her  husband, 
pursues  the  present  magistrates  for  pa3nnent.  Alleged,  Imo,  The  bond  is  null, 
because  not  only  by  acts  of  the  convention  of  the  royal  burghs,  but  ako  by  the  28th 
act  of  Parliament  1693,  all  things  relating  to  the  alienation  of  their  common  good, 
or  contracting  debts  (which  may  be  a  ground  to  affect  them  by  diligence),  must  be 
done  in  a  full  convention  of  the  town  council,  both  ordinary  and  extraordinary,  with 
their  deacons  of  crafts,  and  a  previous  act  made,  bearing  the  causes  and  uses  for 
which  it  is  borrowed  ;  but  so  it  is,  this  bond  is  not  signed  by  the  whole  council  in  a 
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nil  convention ;  nor  is  there  any  previous  warrant ;  and  which  is  the  more  necessary, 
hat  it  was  done  in  favours  of  one  who  was  actually  provost  and  chief  magistrate 
(t  the  time.  Answered,  This  bond  is  signed  by  nine  of  the  town  council,  which  is  the 
ihtrality,  the  whole  consisting  but  of  fifteen  ;  and  the  certification  of  the  act  of  Parlia- 
Bent  is  not  the  nullity  of  the  deed,  but  that  the  subscribers  shall  be  personally  liable 

or  the  debt  themselves,  but  prejudice  of  the  creditor's  right.  Alleged,  2do,  This 
Kmd  is  still  null ;  for  the  narrative  and  the  obligatory  part  are  wholly  discrepant 
lad  contradictory.  The  narrative  bears,  that  the  town  was  owing  700  merks  to  one 
Sew  Bayne,  whose  right  Provost  Ross  had  acquired  ;  and  yet  the  bond  is  granted 
br  £602,  being  200  merks  more.  Answered,  This  is  a  pure  mistake  in  the  writer, 
ij  not  mentioning  the  annualrents,  which  truly  made  up  the  £602.  Alleged  3tio,  We 
ivst  have  compensation ;  for  the  Provost,  while  [2600]  ̂ ^  office,  intromitted  with 

•ore  of  the  town's  money  than  this  came  to  ;  and  craved  a  diligence  to  prove  this^ 
naflon,  being  in  facto.  Answered,  Ought  to  be  repelled,  as  not  instantly  verified, 
18  the  act  of  Parliament,  1592,  requires.  Replied,  This  does  not  hold  in  administra- 

tors ;  as  for  instance,  tutors  and  curators  cannot  pursue  their  pupils  for  any  debt 
Mring  them  till  they  count ;  so  no  more  can  a  magistrate  ante  redditoi  rationes : 

md  though,  in  lar^  burghs,  the  town- treasurer  intromits,  yet  in  petty  burghs,  the 
poYOst  is  the  main  adn^nistrator,  manager,  and  intromitter.  The  Lords  thought 
there  was  a  great  difference  betwixt  a  bond  granted  by  a  town  to  an  extraneous  person, 
ind  to  one  actually  in  office  at  the  time,  who  should  have  been  more  exact  in  seeing 

tiie  same  legally  done ;  and  therefore  found  the  Provost's  daughter,  now  pursuer, 
most  yet  prove  the  onerous  cause  of  contracting  that  debt,  and  that  it  was  in  rem 

mnumy  and  converted  to  the  town's  utility  and  profit :  For  law  had  restrained  them 
torn  gratifying  their  magistrates  by  unnecessary  donations  beyond  their  expenses 
in  managing  their  business ;  otherwise  it  might  encourage  them  to  mispend  the 

town's  common  good  in  taverns,  or  other  extravagant  compliments :  And  thought 
diat  the  certification  of  the  act  of  ParHament,  reaching  the  granters  of  such  bonds 
more  than  the  receivers,  took  not  place  here  ;  because  he  was  upon  the  matter  one 
of  the  granters  himself,  being  provost  at  the  time,  and  so  both  debtor  and  creditor  ; 
and  the  onerous  cause  behoved  to  be  instructed  :  And  were  of  opinion,  if  he  had  any 

intromission  with  the  town's  common  good,  the  same  might  be  taken  in  here,  to 
ionnd  a  compensation,  and  would  not  put  the  town  to  seek  it  by  way  of  action.  For 
quod  siatim  fotest  liquidari  jmto  jam  liqutdo  habetur, 

Fol,  Die,  V.  1,  p.  156.     Fountainhall,  v.  2,  p.  636. 

No.  8.   [2501]  M'Ghie  and  Others  v.  Magistrates  and  Town  Council  of  Edinburgh. December  16,  1735. 

In  a  reduction  of  a  tack  of  the  town's  impost  duty,  set  by  the  magistrates  or  town 
council  of  Edinburgh,  upon  this  ground,  that  it  was  for  an  undervalue  without  a  public 
roup ;  the  Lords  found,  that  the  magistrates  were  not  obliged  to  set  the  tack  by  way 
of  public  roup  ;  and  found,  that  the  tacksmen  having  taken  the  tack  from  the  magis- 

trates, who  had  power  to  set  the  same  to  them,  the  reasons  of  reduction  were  not 
relevant  against  them,  and  therefore  repelled  the  same,  and  assoilzied  the  tacksmen  ; 
leserving  to  the  pursuer  to  insist  against  the  magistrates  for  maladministration 
as  accords.  Fol.  Die.  v.  1,  p.  156. 

^'o.l3.     [2509]  L.  Drumlanrio  v.  Bailies  of  Hawick.    January  15, 1624. 

Magistrates  of  a  burgh  against  whom  a  decree  is  taken  as  representing  the  town, 
cease  to  be  liable  after  expiring  of  their  office,  but  diligence  may  be  foUowed  forth 
against  the  succeeding  magistrates,  the  same  way  as  if  the  decree  had  been  taken 
personally  against  them. 

The  Laird  of  Drumlanrig  having  obtained  decreet  before  the  Secret  Council  v.. 
the  Bailies  of  Hawick,  then  being  in  office,  and  the  clerk,  decerning  them  as  having 
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no  right  by  virtue  of  their  infeftment,  to  impose  any  taxes  upon  their  neiglil 
by  their  acts  of  court,  to  desist  from  doing  of  the  same  in  time  coming ;   and 

decreet  being  transferred  in  the  Laird  of  Drumlanrig's  person,  as  succeeding  to  1 
right,  who  recovered  the  sentence  ;   charges  the  Bailies,  against  whom  the  de~ 
was  first  given,  after  the  expiring  of  their  office,  and  after  that  new  Bailies  were  ]>I 
and  their  clerk,  to  obey  the  decreet,  which  was  suspended.     In  the  discuBsing 
the  which  suspension,  The  Lords  found,  that  the  said  decreet  of  Secret  Con 
might  have  execution,  seeing  the  same  was  transferred  as  said  is,  by  letters  of  bor 
and  summary  charges,  without  any  other  transferring,  or  longer  process  against 
Bailies,  and  next  succeeding  magistrates,  or  any  others  bearing  office  before 
they  being  an  university,  and  the  first  sentence  being  given  against  the  defei 
therein  as  Bailies  ;  for  albeit  their  office  ceased  by  the  new  yearly  election,  vrher 
they  could  not  be  further  charged  as  representing  the  body  of  the  town,  yet  it 
not  reason  that  the  execution  and  force  of  their  sentence  should  be  frustrated  ; 
the  Lords  found  the  succeeding  magistrates  stand  subject  to  obey  the  same,  and  i 
the  said  sentence  ought  also  to  have  execution  against  the  same  personB  agaii 
whom  it  was  first  given  or  transferred,  ad  hunc  effectum,  viz.  to  cause  themselves  r 
and  obey  the  sentence,  but  not  to  take  the  burden  for  the  body  of  the  town  ; 
also  found,  that  the  clerk  was  not  a  member,  to  be  repute  of  the  council,  or  as  a  ni« 
trate,  against  whom  any  charges  could  be  execute  upon  such  decreets  given  ; 
the  magistrates  ;   and  therefore  suspended  the  letters  and  charges  executed 
him  ;  and  in  respect  the  said  decreet  was  given  by  the  Lords  of  Secret  Council  aga 
the  party  then  compearing ;    the  Lords  of  Session  would  not  discuss  the  nul 
alleged  against  the  same  by  way  of  8U8-[2510]-p®n8ioJi»  viz.  that  it  was  given  by  1 
Lords  Secret  Council,  who  were  not  j  udges  competent  thereto.   See  Summar  DiugkkcBc-; 

Clerk,  Scott. 

Fd,  2>ic.  V.  1,  p.  157.    Durie,  p.  97. 

No.  20.    [2515]  Provost  and  Magistrates  of  Glasgow  «.  John  Barns,  late  Provost 
there.     March  3, 1685. 

Magistrates  cannot  alienate  the  common  good  gratuitously. 

In  a  pursuit  at  the  instance  of  the  Magistrates  of  Glasgow  v.  John  Bams,  their  late 
Provost,  for  payment  of  £1700  he  was  owing  to  the  town  per  bond. 

Alleged  for  the  defender,  Imo,  He  is  discharged  of  the  said  bond  by  an  act  of 
Council,  and  par  in  parem  non  habet  imperium  ;  2do,  The  discharge  was  granted  for 
the  onerous  cause  of  good  services  done  to  the  town  ;  and  it  is  ordinary  to  gratify  the 
good  services  of  Magistrates. 

Answered,  Magistrates  are  but  administrators  of  the  town's  common  good,  and 
cannot,  more  than  curators,  gift  away  any  part  on't  gratuitously  ;  and  if  there  be  any such  custom,  it  is  but  vetustas  erroris. 

The  Lords  decerned  against  the  Provost. 

Fd,  Die,  V.  1,  p.  157.    Harcarse  (Magistrates),  No.  683,  p.  193. 

No.  24.      [2525]  M*Dowal  of  Castlesemple  v.  Magistrates  of  Glasgow. November  18, 1768. 

The  magistrates  of  a  burgh  have  a  power  to  alienate  the  town's  property. 

In  the  year  1668,  the  Magistrates  and  Town' Council  of  Glasgow  purchased  the lands  of  Provan,  and  were  infeft  holding  of  the  crown.     The  charter  contains  a  clause, 
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omexing  and  incorporating  the  said  lands  into  the  burgh  of  Glasgow,  to  remain  in- 
iqiarably  therewith  in  all  time  coming.  These  lands  were  all  feued  out  from  time 

'0  time  ;  and  at  last  the  town  being  oppressed  with  debt,  sold  the  whole  feu-duties 
io  M'Dowal  of  Castlesemple,  at  a  price  above  40  years  purchase.  The  purchaser, 
Imbtful  of  his  title,  brought  the  cause  into  the  Court  of  Session  by  suspension,  in- 
jbting  that  magistrates  and  a  town  council  have  no  power  to  alien  the  common 
tood  of  their  town.  And  in  particular,  that  the  Magistrates  and  Town  Council  of 
Baagow,  stand  prohibited  by  the  charter  above  mentioned  to  alien  the  estate  of 
Ekovan. 

With  respect  to  the  first  point,  a  royal  burgh  is  a  legal  corporation  that  can  buy 
md  sell  land.  The  common  good  is  the  property  of  the  burgh  ;  and  was  so  from  the 
beginning,  even  when  the  property  of  other  feudal  holdings  remained  with  the  superior, 
vd  the  vassal  had  only  the  usufruct.  A  charter  to  a  corporation,  perpetual  sua 
Wvra,  transfers  the  property  entire  :  A  charter  to  a  family  transferred  only  the 

mfract ;  because  originally  upon  extinction  of  the  family  the  superior's  property 
became  unlimited.  And  that  the  full  property  belongs  to  the  town,  is  vouched ; 
br  the  royal  burghs  have  all  along  been  in  the  use  of  granting  feus,  which  an  uaufrudu- 
rnius  cannot  do.  And  their  power  of  contracting  debt,  which  is  acknowledged  by 

itetute,  implies  power  to  alien.  It  was  never  doubted  that  a  town's  common  good 
eta  be  adjudged  for  debt  due  by  the  town  ;  and  it  would  be  singular  indeed  if  legal 
fi^ence  could  not  be  prevented  by  selling  land  to  the  creditor.  It  is  true  that  magis- 
Intes  who  act  for  the  town,  are  in  the  common  case  of  tutors,  curators,  or  other 
idministrators :  They  are  trustees  only ;  and  if  they  betray  their  trust,  they  are 
mbjected  to  the  controul  of  a  court  of  law ;  and  to  that  controul  they  cheerfully 
Aibmit. 

As  to  the  particular  objection  with  respect  to  the  lands  of  Provan,  we  are  to  con- 
sider whether  the  annexing  clause  be  the  deed  of  the  King  granting  the  charter,  or  of 

tlie  magistrates.  In  an  original  grant  of  land,  it  would  be  held  the  deed  of  the  superior ; 
which  the  town,  accepting  the  grant  upon  that  condition,  is  bound  to  submit  to. 
Bat  in  the  present  case,  it  was  a  charter  of  resignation  only,  which  the  superior  could 
not  limit.  Therefore  it  was  a  limitation  proceeding  from  the  town  itself ;  and  as  no 
obligation  is  created  by  it  to  any  third  party,  it  is  no  more  but  a  resolution,  which  is 
alterable  at  pleasure. 

The  Magistrates  did  not  pretend  that  they  were  subject  to  no  controul  in  alienating 

the  town's  property.  They  were  willing  and  desirous  to  justify  their  proceedings  to 
the  Court  of  Session,  by  showing  that  the  sale  in  question  was  beneficial  to  the  town, 
and  were  willing  at  the  sight  of  the  Ordinary  to  apply  the  price  for  payment  of  debt. 

0526]  ''  The  Lords  having  advised  the  memorials,  and  additional  memorials,  and 
having  heard  parties,  they  found,  That  the  lands  of  Provan,  purchased  by  the  town 
in  1668,  are  alienable  by  the  Magistrates  and  Town  Council ;  and  remitted  to  the 
Ordinary  to  see  the  price  applied  for  payment  of  debts." 

Fd,  Die,  V.  3,  p.  140.     Sd.  Dec.  No.  263,  p.  336. 

No.  25.  [2627]  Magistrates  and  Town  Council  of  the  Burgh  of  Pittbnweem  v. 
Robert  and  William  Alexanders,  Thomas  Martin,  and  Others.  July  15, 
1774. 

A  bond  granted  by  magistrates  in  office,  for  a  sum  to  defray  the  expense  of  their  own 
defence  against  a  complaint  upon  the  head  of  bribery  and  corruption  (in  which 
the  complainers  prevailed)  to  the  person  employed  by  them  to  conduct  that 
defence,  and  by  him  assigned  to  the  person  whose  political  agent  he  was,  and 
where  the  principal  was  in  the  knowledge  of  corrupt  stipulations  made  on  his 
behalf  with  those  magistrates,  on  which  the  complaint  was  founded,  was  found 
not  binding  as  a  debt  upon  the  burgh. 

Upon  the  death  of  Sir  Harry  Erskine,  Baronet,  previous  to  Michaelmas  1765, 
a  competition  arose  for  the  district  of  burghs,  of  which  Pittenweem  is  one,  Sir  John 

mor.  I.  11* 
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Anstruther,  Baronet,  and  Mr.  Robert  Alexander,  assisted  by  his  brother  and  paitui 
William,  having  severally  declared  themselves  candidates  to  represent  that  distnl 
in  Parliament ;  on  which  occasion,  John  Borth wick,  merchant  in  Edinburgh,  w( 
constituted  by  Messrs.  Alexanders  their  political  agent  for  the  burgh  of  Pittenweeou 

The  election  of  Magistrates  and  Council  in  the  Burgh  of  Pittenweem,  at  Michaebii 
1765,  being  ovec,  a  complaint  was  brought  before  this  Court,  upon  the  statute  Itt 
of  his  late  Majesty,  and  also  an  ordinary  action  of  reduction  at  common  law,  at  Ai 
instance  of  Peter  Ramsay  and  Andrew  Wilson,  constituent  members  of  the  Michadl 
mas  meeting,  and  certain  other  burgesses  and  inhabitants,  concluding  to  void  tU 
election,  upon  the  ground  of  bribery  and  corruption  practised  on  the  council  by  Me 
Alexander  and  their  agents  ;  and,  in  particular,  that  these  gentlemen  had  entered  lull 
a  formal  agreement  with  Bailie  Martin,  the  eldest  magistrate,  for  himself,  aod  li 
authorised  by  his  brethren  of  the  magistracy  and  council,  to  pay  ofi  the  debt  of  ffti 
burgh,  amounting  to  about  £400,  besides  other  stipulations  ;  and  that,  on  the  ote 
hand,  Bailie  Martin  engaged,  in  behalf  of  his  brethren,  that  the  council  should  W 

modelled  according  to  Mr.  Alexander's  pleasure  at  the  ensuing  election,  and  tM 
they  should  support  the  interest  of  Robert  Alexander,  who  was  the  real  candidal 
and  vote  for  him  to  be  their  representative  in  Parliament. 

After  the  summons  was  executed,  the  magistracy  and  council,  called  as  defendeo^ 
assembled  themselves,  and  resolved,  by  a  majority  of  votes,  to  defend  against  tk 
same,  though  Peter  Ramsay  for  himself,  and  all  such  as  should  adhere  to  him,  po^ 
tested  that  there  should  be  no  defence  ;  and  they  chose  the  foresaid  John  Borthwick 

for  their  agent,  by  an  act  of  council  9th  December  1765,  impowering  him  to  chow' 
advocates  to  defend  the  town  in  the  above  [2528]  processes,  and,  if  thought  neoo* ; 
sary,  to  appeal  to  the  Parliament  for  redress  ;  and  the  Bailies  and  Treasurer  to  grre  I 
security  to  such  as  shall  advance  money  for  the  above  purpose,  and  for  defending 
themselves  and  the  town  council. 

Peter  Ramsay  protested  against  borrowing  any  money,  on  the  town's  crediti to  defend  in  the  aforesaid  process. 
Pending  the  said  process,  to  which  there  was  superadded  a  complaint  agaimt 

the  election  1766,  the  answers  whereto  were  in  the  name  of  both  the  Messrs.  Alexanden, 
as  parties  to  the  cause,  and  other  members  of  council,  an  act  of  council  was  made  in 
October  1766,  purporting,  that  there  was  laid  before  the  council  an  accomptduct» 
John  Borthwick,  agent  appointed  by  the  magistrates  and  town  council  of  this  hurgli 
on  the  9th  December  last,  being  the  expense  laid  out  by  him  hitherto,  in  defending 
against  the  reduction  and  complaint,  &c.,  which  accompt  the  council  had  examined, 
and  find  the  amount  to  be  £477,  10s.  4d.  Sterling,  and  that  the  same  is  a  juBt  debt 
affecting  the  community  and  common  good  of  the  burgh  ;  and,  in  respect  the  town 
has  not  ready  money  to  pay  the  said  accompt  immediately,  the  magistrates  and 
council  unanimously  impowered  Thomas  Martin,  &c.,  three  of  the  present  hailies, 
James  Martin,  the  present  treasurer,  and  Alexander  Hamilton,  one  of  the  prewnt 
councillors  of  the  burgh,  to  grant  a  bond  in  common  form,  binding  themselves  and 
their  successors  in  office,  and  the  community  of  the  said  burgh,  and  common  good 
thereof,  to  pay  the  said  sum  to  Borthwick,  his  heirs  or  assignees,  against  Candlemtf 
then  next,  and  interest  from  this  date.  And,  in  consequence  of  this  act  of  council, 
Bailie  Martin,  &c.,  did  execute  a  bond  to  Borthwick  in  the  above  terms,  16th  October 
1766. 

The  bond  was  conveyed  by  Borthwick  to  Mr.  Robert  Alexander,  by  assignation, 
bearing  date  the  11th  November  1766,  upon  the  narrative,  that  Mr.  Alexander  had 
then  instantly  made  payment  to  him  of  a  certain  sum  of  money  equal  to  the  BWi 
thereby  assigned. 

The  cause  having  at  length  come  to  be  advised,  the  Court  "  found  the  complaint 
competent  and  relevant ;  and  found,  that  the  election  of  the  magistrates  and  council 
of  the  burgh  of  Pittenweem,  made  by  the  respondents  on  the  10th  September  17€6. 
was  brought  about  by  means  of  bribery  and  corruption,  and  therefore  found  tlie 
same  null  and  void,  and  reduced,"  &c.  And,  with  regard  to  the  other  compW^t 
respecting  the  election  1766,  the  Court,  of  same  date,  pronounced  another  inter- 

locutor, sustaining  the  reasons  of  reduction  of  that  election  ;  which  judgments  were 
both  affirmed  in  the  House  of  Lords. 

Upon  application  to  the  King,  in  Council,  warrant  was  granted  for  electing « 
new  magistracy  and  council  by  a  poll  of  the  heritors  and  resident  burgesses  :  Accord- 
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inglj,  an  election  was  made  in  this  manner  ;  and  this  new  magistracy  insisted  in  the 
present  action  against  Mr.  Borthwick,  Messrs.  Alexanders,  Mr.  Martin,  and  the  other 
subscribers,  concluding  for  reduction  of  said  bond,  and  the  acts  of  council  in  virtue 
of  which  it  was  granted. 

[2529]  The  pursuers  laid  their  challenge,  first,  upon  the  circumstances  of  the 
case,  and  the  very  consequence  in  point  of  precedent,  if  it  shall  be  understood  hence- 

forth to  be  a  rule,  that  a  corrupted  set  of  magistracy,  in  connivance  with  the  cor- 
rupters, may  defend  every  challenge,  and  maintain  themselves  in  possession,  right 

or  wrong,  at  the  expense  of  the  burgh.  2dly,  That  even  if  Mr.  Robert  Alexander 
could  be  considered  as  a  third  party,  unconnected  with  the  burgh,  the  power  of 
magistrates  to  borrow  money,  or  to  lay  it  out  for  the  community,  of  which  they  are 
no  more  than  administrators,  is  limited  by  the  nature  of  the  thing,  and  by  express 
statute,  act  28th  Parliament  1693. 

At  advising  the  cause,  the  two  points  stirred  were,  Imo,  Whether  it  was  proved 
that  Robert  Alexander  was  in  the  knowledge  of  the  stipulation  that  was  made  on 
his  behalf  ?  And,  2do,  Supposing  that  he  was  in  the  knowledge  of  it,  whether  that 
was  sufficient  in  law  to  reduce  the  bond  ? 

The  Court  were  satisfied  upon  the  first  point,  that  there  was  no  full  evidence  of 

Mr.  Alexander's  being  in  the  knowledge  of  the  said  stipulation,  and  likewise  of  the 
conclusions  against  the  signers  of  the  bond,  when  he  advanced  the  money,  for  the 
special  purpose  of  defending  them,  and  not  the  burgh  ;  and,  upon  all  these  grounds, 

"  Found,  That  the  community  was  not  liable  for  the  contents  of  the  bond  in 
question,  and  reduced  the  same,  so  far  as  relates  to  the  community  ;  and  found  the 
defenders  liable  in  full  expenses ;  reserving  to  Robert  Alexander  action  against  the 

signers  of  said  bond,  and  to  them  their  defences,  as  accords." 

Act.  Ilay  Campbell. — Alt.  M'Laurin. — Clerk,  Gibson. 

Fol.  Die.  V.  3,  p.  140.     Fac,  Col.  No..  127,  p.  339. 

No.  7.    [2550]  Sir  William  Maxwell  of  Monreith  v.  Creditors  of  Sir  Godfrey 
M'CuLLOCH.     November  15,  1738. 

Found,  that  a  creditor  in  more  debts  than  one,  has  the  option  to  use  either  he  chuses, 
in  compensation. 

In  a  question  of  compensation  and  recompensation,  the  Lords  abstracted  from 
the  specialties  that  were  pleaded  in  the  case  ;  and  the  dispute  turned  upon  the  general 
point.  Whether  compensation  was  the  operation  of  the  law  or  of  the  Judge  ?  Some 
of  the  Lords  were  for  the  first,  that  it  operated  ipso  jure,  eo  ipso,  that  the  parties 
became  mutual  creditors  ;  and  appealed  to  Stair,  who  lays  down  the  rules  for  com- 

pensation and  recompensation,  as  received  with  us,  from  the  civil  law.  Others 
maintained,  that  compensation  had  no  effect  till  it  was  proponed  and  applied  by  the 
Judge ;  that  when  compensation  is  sustained,  our  law,  upon  principles  of  equity, 
gives  it  an  operation  retro  to  stop  the  course  of  annualrent,  and  in  that  sense  only 
is  the  common  maxim  to  be  understood,  that  compensation  operates  retro  et  ipso 
jure.  Upon  these  principles,  it  was  urged  to  be  optional  to  the  party  to  propone  it 
or  not,  or  to  propone  it  upon  one  or  other  debt ;  and  supposing  one  debt  better  secured 
than  another,  why  should  he  not  be  entitled  to  compense  upon  the  debt  least  secure  ? 

The  vote  was  stated  in  these  precise  words,  "  Whether,  to  the  party  creditor  in  more 
debts,  it  was  optional  which  of  them  to  make  use  of  by  way  of  compensation  ?  "  and 
it  carried  in  the  affirmative.  Fol.  Die.  v.  4,  p.  158. 

*ii*  Kilkerran  observes  the  same  case  thus  : 

It  had  been  generally  held,  that  how  soon  parties  became  mutual  creditors,  com- 
pensation did  that  moment  take  place  refro  et  ipso  jure  ;  in  other  words,  that  it  was 

the  operation  of  the  law  :  And  such  had  been  Lord  Stair's  notion  of  it,  appears  from 
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his  having  laid  down  the  rules  for  compensation  and  recompensation  as  received  inik 
us  from  the  civil  law. 

But,  upon  a  more  mature  consideration  of  the  nature  of  compensation,  and 
reason  of  the  thing,  in  this  case,  a  very  different  notion  prevailed ;  namely,  tlM| 
compensation  is  not  the  operation  of  the  law,  but  of  the  Judge  ;  and  that  it  has  i| 
effect  till  it  is  applied  by  the  Judge  :  That  it  is  true,  when  it  is  applied,  the  law,  ii|M^ 
principles  of  equity,  gives  it  effect  retro  to  stop  the  course  of  annualrent ;  and  tfaai{j 

in  that  sense  only,  is  the  common  maxim  to  be  understood,  thatcompen-[2551]-8a1'*  ' operates  retro  et  ipso  jure  ;  and  this  being  so,  that  it  is  optional  to  the  party  to  p] 
it  or  not,  or,  if  he  be  creditor  in  more  debts,  to  plead  it  on  which  of  them  he  pleases 
And  that,  as  this  was  agreeable  to  principles,  it  was  just  in  the  reason  of  the  thiag: 
for,  where  one  lends  his  money  to  his  creditor,  and  for  which  the  creditor,  in  place 
applying  it  in  payment,  has  agreed  to  give  his  bond  for  it,  why  should  the  law 
it  out  of  his  power  to  pay  what  he  owes,  and  continue  his  money  so  lent  in  his  for 
creditor's  hand,  where  he  thinks  it  a  good  security  ?  Or,  where  one  is  creditor 
more  debts,  why  should  he  not  have  it  in  his  power  to  compensate  upon  the  d( 
which  is  least  secure  ? 

And,  accordingly,  in  this  case,  where  the  last  happened  to  be  the  point  in  dispute^ 
the  abstract  point  was  determined,  that  a  party,  creditor  in  more  debts,  has  it  in  \m 
option  which  of  them  he  shall  make  use  of  by  way  of  compensation. 

KUkerran  (Compensation),  No.  I,  p.  ISS. 

No.  23.  [2566]  John  Seton  v.    .    November  22, 1683. 

In  a  pursuit  on  a  liquid  bond,  compensation  was  pleaded  on  a  charter  party  betviit  \ 

the  pursuer  and  the  defender's  husband.    The  Lords  decerned  for  payment  of  tin  | 
bond,  but  superceded  extract  for  3  or  4  months,  that  the  defender  might  have  aa ' 
opportunity  to  liquidate  her  ground  of  compensation,  by  proving,  that  her 
husband  had  performed  the  voyage. 

John  Seton  in  Aberdeen,  charges  the  relict  of   ,  on  a  clear  bond  ;  alleged, 
her  husband,  by  a  charter  party  with  the  said  John,  was  creditor  to  him  for  the 
freight,  because  he  had  plied  the  voyages.  Answered,  This  was  not  compensalio  di 
liquido  in  liquidumy  because  his  plying  the  voyages  abode  probation ;  which  answer,  the 
Lords  having  sustained,  they  offered  to  prove  the  plying  the  voyages  by  the  charger* 
oath,  which  is  an  instant  verification  ;  and  the  act  being  thus  extracted,  yet  the  Lordi 
on  a  new  bill,  allowed  it  to  be  proven  jtrout  de  jure;  seeing  quod  mox  foteU  liquiiari 
habetur  pro  jam  liquido  ;  they  only  decerned,  superseding  extract  for  three  or  four 
months,  that  if  the  debt  be  liquidate  betwixt  and  that  time,  then  the  compensatioa 
was  to  be  received ;  which  was  reversing  the  act,  stopping  a  li(][uid  debt  upon  «d 
illiquid  compensation  ;  and  allowing  a  term  to  liquidate  it,  which  is  agere  id  indireek 
quod  directo  fieri  prohibetur ;  and  though  it  be  materially  just,  yet  it  is  a  great  relaxatioB 
of  our  antient  form.  See  the  contrary  decided  in  Durie,  1st  December  1626,  Balbegno, 
No.  20,  p.  2564  ;  and  6th  December  1622,  Campbell,  No.  21,  p.  2565. 

Fd,  Die.  V.  1,  p.  160.      FountainhaU,  v.  1,  p.  244. 

No.  24.  James  Brown  v.  Mr.  John  Elies.    January  14, 1686. 

Compensation  being  proponed  against  a  charge  of  a  liquid  debt,  on  the  pnisueri 
lather's  intromission  with  a  sum  of  money  belonging  to  the  suspender,  the  Loidt 
allowed  the  suspender  5  weeks  to  prove  his  ground  of  compensation. 

Mr.  John  being  charged  on  a  clear  liquid  bond  granted  by  him  to  umquhile  WiUiaiD 
Brown,  and  assigned  by  him  to  his  son  James ;  he  craved  compensation,  because 
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Willuun  Brown  the  cedent  was  debtor  to  him,  in  so  far  as  Elieston  entrusted  his  name 
in  an  assignation  of  a  debt  owing  him  by  Gordon  of  Buckie,  and  Macintosh  of  BorUm, 
and  which  trust  did  appear  from  his  own  compt-books,  and  an  oath  he  had  given  in 
another  process ;  and  it  was  offered  to  be  proven,  that  by  virtue  of  this  trust  he  had 
uplifted  and  intromitted  with  sums  of  money  equivalent  to  this  charged  fot. 
AjDfiwered,  That  compensations  by  the  143d  act,  Pari.  1592,  must  be  de  liquido  in 
Uquidum,  and  instantly  verified,  which  this  was  not ;  and  therefore  the  letters  behoved 
to  he  found  orderly  proceeded,  and  his  compensation  reserved  to  him  as  accords. 
Replied,  That  brocard  of  the  instant  verification  of  compensations  is  not  to  be  under- 
rtood  in  rigore  JudaicOy  but  cum  aliquo  temperamento  ;  lawyers  laying  down  this  for 
a  principle,  that  qitod  statim  vd  intra  hreve  temjnu  illiquidari  potest  habetur  pro  jam 
Hqaiio ;  as  cigendtts  pro  cincto  ;  et  dies  inchoatus  pro  completo  in  favorabilibus  ;  and 
mt  MenochiuSy  lib.  2,  ceniur,  1,  casu  14,  debating  how  long  time  ought  to  be  granted 
for  liquidating  a  debt  whereon  compensation  is  craved,  tells,  that  Bartolus  ad  1.  46, 
\iyD,de  jure  fiseiy  allows  two  months  ;  but  he  places  it  in  arbitrio  judicis  ;  and  the 
Lords,  in  the  case  of  Seton,  No.  23,  allowed  three  months;  and  though  this 
pursuer  be  an  assignee,  yet  the  compensation  must  meet  him,  whe-[2567]-ther  the 
assignation  to  his  son  be  gratuitous,  or  onerous,  for  relief  of  cautionries;  it  being 
imdoubted  law,  that  exceptio  qucB  obstat  cedenti  obstabit  et  cessionario  ;  the  reason 
whereof  is,  quia  exceptio  compensationis  non  cohceret  personcs  sed  rei,  and  so  extinguishes 
&e  debt  pro  tanto,  et  transit  etiam  in  singulares  successores.  The  Lords,  on  this  debate 
being  reported,  would  not  tie  Elieston  to  prove  instantly  his  ground  of  compensation, 
though  it  was  his  reason  of  suspension ;  but  being  in  factOy  allowed  him  till  the  first 
of  February  to  liquidate  the  same.  And  on  a  bill  they  prorogated  it  to  the  20th  of 
March. 

November  20. — Mr.  John  Elies,  in  his  cause  with  Brown,  mentioned  14th 

January  1686,  gets  a  new  diligence  against  M'Intosh  of  Borlam,  to  produce  the  writs 
for  proving  the  compensation,  though  the  day  was  elapsed,  and  that  to  the  10th  of 
January ;  because  lying  in  the  Highlands,  he  did  not  obtemper  the  laws.  I  think 
it  were  a  just  certification  to  force  witnesses  to  compear,  and  discover  the  truth 
(which  is  a  duty  introduced  in  societies  jure  gentium)  and  for  parties  to  produce  writs, 
that  if  they  do  not,  they  shall  be  liable  for  the  debt,  and  damages  to  the  party. 

Fd.  Die.  V.  1,  p.  160.     Fountainhally  v.  1,  pp.  391,  429. 

No.  25.  MuiR  and  Mulliken  v.  Kennedy.    December  8, 1697. 

A  minor  who  was  the  heir  of  a  cautioner,  being  pursued,  and  getting  a  day  to  prove 
payment,  and  then  also  proponing  compensation  of  a  sum  not  liquidated,  the 
Lords  in  this  favourable  case,  and  because  the  pursuer  was  delayed  however, 
allowed  the  minor  a  term  to  prove  his  compensation. 

Kennedy  of  Kilkenzie  being  pursued  by  Muir  and  Mulliken  for  a  sum  contained 

m  his  father's  bond  ;  this  exception  was  proponed,  that  he  being  minor,  and  only  the 
heir  of  a  cautioner,  he  offered  to  prove  payment  made  by  the  principal  or  cautioners, 
and  a  term  is  assigned  him  to  that  efiect ;  now  he  craves  compensation  on  an  aliment, 

^t  Muir  staid  several  years  in  his  father's  house.  Answered,  This  is  not  liquid,  as 
sU  compensations  ought  to  be.  Replied,  By  the  143d  act  1592,  compensations  verified 
before  giving  of  decreet  are  allowed  ;  ita  est,  he  will  liquidate  this  compensation  before 
sentence ;  neither  does  this  delay,  because  I  have  got  a  term  however  to  prove  pay- 
i&ent ;  and  Stair,  I.  18,  of  liberation  from  obligations,  is  clear,  that  if  a  compensation 
be  instructed,  though  by  witnesses,  before  the  other  probation  can  be  closed,  that 
It  ought  to  be  received.  The  Lords,  considering  the  favour  of  this  case,  being  a  minor 
and  the  heir  of  a  cautioner,  and  the  pursuer  delayed  however,  they  gave  him  a  term 
to  prove  his  compensations,  seeing  qtwd  statim  potest  liquidari  habetur  pro  jam  liquido  ; 
yea,  the  Lords  have  allowed  this  without  these  favourable  circumstances. 

Fol.  Die.  V.  1,  p.  161.     Fountainhally  v.  1,  p.  800. 
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- No.  28,    [2569]  The  Earl  of  Northesk  v.  The  Tutors  of  Gairns,  and  Dukglas 
Reidcastle,  his  Cautioners.     February  5,  1670. 

A  tutor  and  his  cautioner  being  charged  for  payment  of  a  bond  granted  by  them,  viS 

relation  to  the  pupil's  affairs,  were  allowed  to  compense  upon  a  debt  due  to  t" 
pupil  by  the  charger. 

Northesk,  as  heir  to  his  father,  pursuing  upon  a  bond  granted  by  the  Tntor 
Gairns  as  principal,  and  Dunglass  and  Reidcastle  as  cautioners,  for  the  sum  of  lO.OOf 
merks  ;  it  was  alleged  for  the  defenders.  That  the  bond,  which  was  the  ground  of  tii 
pursuit,  was  given  m  place  of  another  bond  of  12,000  merks,  granted  to  his  father  tta 
Earl  of  Ethie,  and  which  was  satisfied  by  the  sale  of  the  lands  of  Bygayes,  it  being 
accounted  as  part  of  the  price,  as  might  appear  by  a  discharge  of  all  debts  due  bytw 
old  Laird  of  Gairns,  of  the  date  of  the  new  bond  granted  to  the  pursuer  ;  and  by  the 

disposition  of  the  lands  of  Bygayes,  bearing,  £6000  to  be  retained  in  Northesk's  handi; which  he  declared  he  would  allow  in  the  first  end  of  the  old  bond.  As,  likewise,  H 
being  alleged,  that  the  defenders  ought  to  have  compensation  of  the  said  sum  fi 
£6000,  retained  as  a  part  of  the  price,  notwithstanding  whereof,  this  new  bond  pursued 
upon  was  granted  ;  it  was  answered.  That  compensation  was  not  liquid,  as  not  bong 
inter  easdem  "personaa ;  seeing  the  Laird  of  Gairns  could  not  pursue  for  repetiti« 
in  case  he  had  made  twice  payment,  both  by  giving  bond  and  allowing  so  much  in  the 
first  end  of  the  price  of  the  lands  ;  seeing  this  bond  was  not  granted  by  the  Laird  of 
Gairns,  but  by  the  Tutor  and  his  cautioners  propriis  nominibus  :  Likeas,  the  piirsnet 
did  declare,  that  he  did  insist  against  the  cautioners  only  and  not  the  principal,  who 
was  Tutor  of  Gairns  ;  and  albeit  he  should  insist  against  the  Tutor,  yet  that  he  conB 
not  compense  for  a  debt  due  to  his  pupil.  The  Lords  were  clear  to  find,  that  the 
cautioners  of  the  Tutor  might  compense  upon  any  ground  in  law  that  was  competent 

to  the  principal ;  and  that  a  tutor,  having  power  to  uplift  his  pupil's  moneys,  mi^ 
thereupon  compense.  But  because  the  grounds  of  the  compensation,  and  the  trU 
of  the  transaction,  required  a  further  consideration,  and  that  witnesses  ex  offao 
behoved  to  be  examined  ;  therefore  to  this  effect  that  Northesk  might  come  in,  fan 
passUy  with  several  comprisers  who  had  comprised  near  a  year  since,  they  did  decern 
for  payment,  but  ordained  suspension  to  be  granted  without  caution  or  consignation, 
wherein  the  allegeance  of  compensation  upon  the  grounds  foresaid  might  be  further 
cleared.  Fol.  Die,  v.  1,  p.  161.     Gosford,  MS,  No.  247,  p.  102. 

No.  30.    [2570]  Town  of  Aberdeen  v,  Mr.  Patrick  Strachan.    July  1,  1709. 

A  debtor  who  was  cautioner  for  his  creditor,  found  entitled  to  retain  ;  and  this  fouwi 
pleadable  by  the  cautioner's  creditor. 

Mr.  Patrick  Strachan  being  infeft  in  the  lands  of  Ruthrieston,  and  pursuing  for 
mails  and  duties,  compearance  is  made,  and  preference  craved  for  the  Town  of  Aher 
deen,  and  master  of  their  mortifications,  who  had  also  right  to  the  same  lands,  wherein 
these  points  came  to  be  decided.  The  first  was,  a  debtor  being  cautioner  for  the 
creditor  in  another  sum,  if  his  creditor  crave  payment,  law  gives  him  retention  (jvom 
concurrentem  qttantitatem,  aye,  till  he  be  relieved,  because,  on  the  faith  of  that  debt 
I  became  cautioner,  otherwise  I  would  not  have  bound  for  you  ;  but  the  strait  heff 
was,  that  the  retention  was  craved  by  a  creditor  of  that  cautioner,  who  had  not  affected 
the  relief  speciatim,  and  directly.  But  the  Lords  found  it  was  transmissible  and 

competent  to  the  cautioner's  creditor,  as  well  as  to  himself  ;  though  the  Town  allegei 
retention  was  a  weaker  and  more  personal  right  than  compensation,  because  the  l«8t 
ipso  jure  extinguishes  ;  whereas  the  first  is  only  excepHo  ddi,  quw  sdi  person/F  ooi^^f^ 
et  non  rei;  which  the  Lords  repelled,  seeing  law  says,  etiam.  6b  ehirographariam  fCBCHiKi^ 
pignm  retineri  posse.  The  second  point  was,  Whether  retention,  on  the  head  of  my 
being  cautioner,  may  be  proponed  against  the  creditor  himself,  but  likewise  against 
his  singular  successor  for  an  onerous  cause  ;   which  the  Lords  abo  sustained,  secmF 
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personal  exceptions  against  the  cedent,  when  proven  by  writ,  are  also  competent 
Against  the  assignee,  as  was  found,  18th  February  1662,  Lord  Balmerino  contra  Earl 

^Bedford,  voce  Mutual  Contract.  The  third  question  was.  Whether  the  cautioner's 
creditor,  who  has  right  to  the  retention  and  relief,  may  not,  by  inhibition,  hinder  his 
debtor  to  renounce  his  relief  of  that  debt,  or  to  grant  a  new  corroborative  security 
to  a  singular  successor  ?  And  it  was  urged  for  the  Town,  that  however  backbonds, 
ftrrestmenta,  and  other  personal  diligences  can  affect  personal  rights  ;  yet  the  Town 
being  infeft,  none  of  these  can  affect  their  real  right ;  and  for  this  they  cited  25th 
March  1629,  Earl  of  Buccleugh,  and  Young  (No.  55,  p.  2204,  et  infra  h.  L).  But  the 
Lords  also  repelled  this,  and  after  some  reclaiming  bills,  having  adhered,  the  Town 
of  Aberdeen,  who  are  a  wealthy  flourishing  corporation,  gave  in  an  appeal  and  pro- 

testation for  remeid  of  law  to  the  Parliament.    See  Appendix. 

Fol.  Die.  V.  1,  p.  161.     Fountainkall,  v.  2,  p.  509. 

No.  31.    [2571]  Mr.  John  Hay,  Son  to  the  late  Parson  of  Peebles  v.  Archibald 
Crawford  of  Ardmillan.     February  20, 1712. 

An  heir,  pursued  for  his  predecessor's  debt,  was  allowed  to  compensate  it  with  a  debt 
owing  by  the  creditor  to  the  defunct,  though  that  being  a  moveable  debt,  belonged 
to  his  executors,  and  not  to  the  heir  who  proponed  compensation. 

In  the  action  at  the  instance  of  Mr.  John  Hay,  as  having  right  by  progress  to 
several  bonds  granted  by  old  James  Crawford  of  Ardmillan  to  his  creditors  v.  Archi- 

bald Crawford  as  heir  to  the  granter  ;  the  defender  proponed  compensation  upon  the 
pursuer's  author's  intromission  with  moveables  and  other  effects  belonging  to  James 
Crawford  the  debtor,  to  the  value  of  the  sums  pursued. 

Answered  for  the  pursuer,  The  defender,  who  is  heir  to  Ardmillan  the  debtor, 
cannot  propone  compensation  upon  the  moveables  and  effects  aforesaid  ;  because 

these  belong  to  Ardmillan's  executors  to  whom  the  intrommitter  is  liable  ;  and  no 
person  can  compensate  a  debt  with  a  subject  he  hath  no  right  to  ;  for  compensation 
operates  onlv  extinction  ipso  jure  si  ajyplicetur :  And  a  man  cannot  apply  a  debt 
he  hath  no  nght  to,  for  compensating  what  he  owes  to  the  debtor,  more  than  he  can 

exact  another  man's  money  to  pay  his  own  debt. 
The  Lords  found,  That  the  compensation  that  was  competent  to  the  deceased 

James  Crawford  of  Ardmillan,  is  competent  to  his  heir. 

Fol.  Die,  V.  1,  p.  161.     Forbes,  p.  591. 

No.  32.  Rae  and  Ferguson  v.  Clerk  of  Glendorch.    June  30,  1738. 

In  a  competition,  compensation  was  sustained  against  an  adjudger,  upon  a  debt  due 
by  him  to  the  common  debtor,  although  the  common  debtor  himself  could  not  have 
pleaded  it,  not  having  proponed  it  in  the  process  of  constitution  against  him. 

In  a  competition  among  creditors,  compensation  was  sustained  against  an  adjudger, 
npon  a  debt  due  by  him  to  the  common  debtor,  though  it  would  not  have  been  com- 

petent to  the  common  debtor  himself,  who  neglected  to  propone  it  in  the  process  of 
constitution  carried  on  against  him  by  the  adjudger  ;  it  being  urged  for  the  other 
creditors,  That  they  were  entitled  to  propone  this  compensation  during  the  said  process 
oi  constitution,  and  they  could  not  be  cut  out  of  their  interest  by  the  decreet  in  which 
tkey  were  not  made  parties  ;  though  here,  it  was  answered  for  the  adjudger.  That 
to  allow  creditors  to  propone  compensation  after  the  debtor's  privilege  is  at  an  end, 
in  whose  name  only  they  can  plead,  would  be  the  same  as  allowing  a  creditor  to  reduce 
Qpon  minority  and  lesion,  after  the  lapse  of  the  quadriennium  utile. 

Fol.  Die.  V.  1,  p.  161. 
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*^*  Kilkerran  reports  the  same  case  : 

July  28,  1738.— William  Murray  of  Hydwood,  after  he  was  bankrupt,  h»r 
taken  from  John  Murray  of  Townhead,  his  debtor,  a  bond  for  the  debt,  m  name 

James  Murray  his  son  ;  after  William's  death,  Clerk  of  Glendorch,  [2572]  one  of 
creditors,  confirmed  the  same  as  in  bonis  of  WilUam  the  father ;  and,  upon  that  ti 
obtained  decree,  finding  that  James  was  under  pupillarity,  and  in  familia  with 
father  at  the  time  of  granting  the  bond,  and  that  the  sums  therein  contained  were 
b-ynis  defuncti ;  and  therefore  reducing  the  said  bond  granted  by  John  to  Jamfli 
Murray,  and  declaring  the  same  to  belong  to  Clerk  the  pursuer,  as  executor-creditor 
confirmed  to  William  Murray  the  father,  and  decerning  John  Murray  to  make  pay- 

ment to  the  pursuer  of  the  sums  contained  in  the  said  bond. 
Upon  that  decree,  Clerk  having  led  an  adjudication  against  John  Murray,  of  lit 

lands  of  Townhead,  and  thereupon  brought  an  action  of  mails  and  duties,  and  rediie- 
tion  of  a  prior  adjudication,  led  at  the  instance  of  John  Rae,  and  from  him  acquired 
by  James  Fergusson,  nowdesigned  of  Townhead,  it  was  objected  by  Rae  and  Fergm- 
son,  the  defenders,  that  the  debt,  which  was  the  ground  of  the  pursuer's  adjudica- 

tion, was  extinguished  by  compensation,  in  so  far  as,  at  the  time  that  John  Murray 
of  Townhead  was  prevailed  upon  to  grant  the  bond  to  James  Murray  the  son,  for  the 
sum  he  owed  to  William  the  father,  the  said  William  was  owing  to  John  a  greater 
sum  ;  and  though  it  was  true,  that  John,  by  granting  his  bond  to  James  for  the  debt 
he  owed  to  William,  did  thereby  renounce  the  compensation,  yet  now,  that  the  sail 
bond  is  reduced,  and  the  sum  therein  contained  declared  to  be  in  bonis  of  William  Hm 
defunct,  the  compensation  must  again  revive ;  otherways  this  absurdity  would 
follow,  that  uno  spiritu  the  debt  should,  in  consequence  of  that  reduction,  be  con- 

sidered as  in  bonis  of  the  father  in  favour  of  the  pursuer,  and,  at  the  same  time,  is 
prejudice  of  the  defenders,  be  considered  as  belonging  to  the  son. 

Answered  for  the  pursuer,  Imo,  That  the  compensation  not  having  been  pleaded 

in  the  process  at  Glendorch's  instance,  it  was  not  now  competent  after  decree. 
2do,  That  the  compensation  cannot  revive ;  for,  though  that  bond  was  reduced  it 
the  instance  of  Glendorch,  yet,  still,  it  was  a  subsisting  bond  to  James  against  evezr 
other  person  than  the  reducer,  who  had  affected  the  subject  by  his  confirmation. 

The  Lords  ''  found  it  competent  to  the  anterior  creditor  of  John  Murray  to  propone 
compensation,  notwithstandmg  of  the  decree  against  the  said  John,  to  which  he  had 
not  been  party  ;  but  found  that  the  debt  due  by  John  to  James  Murray,  as  it  stood 

in  Glendorch's  person,  was  not  compensable  by  the  debt  due  by  William  Murrav  to 

John." Such  is  the  nature  of  all  reductions  on  the  act  1621,  as  to  be  profitable  only  to  the 
reducer,  and  even  to  him  only  where  he  has  affected  the  subject ;  the  nidlity  intro- 

duced by  the  statute,  being  not  a  simple  nullity,  which,  particularly  in  such  a  caie 
as  the  present,  should  void  the  only  subsisting  instrument  of  debt,  but  only  a  nullity 
to  the  effect  of  giving  access  to  the  creditor-reducer  to  affect  the  subject.  See  Bank- 

rupt. Kilkerran  (Bankrupt),  No.  1,  p.  47. 

I 

No.  33.     [2373]  MiDDLETON  V.  The  Earl  of  Strathmore.    February  26,  1743. 

Compensation  found  pleadable  by  a  person  who  had  no  right  to  the  debt  upon  which 
it  was  founded. 

It  has  been  frequently  found,  that  compensation  might  be  pleaded  by  a  person 
who  had  no  right  to  the  debt  upon  which  the  compensation  was  founded :  Thus  an 

heir,  pursued  for  his  predecessor's  debt,  has  been  allowed  to  plead  compensation 
upon  a  debt  due  to  his  predecessor,  though  that  debt  was  moveable,  and  belonged 
not  to  him  the  heir,  but  to  the  executor,  Hay  contra  Crawford,  No.  31,  p.  2511 :  A^d, 
upon  the  same  principles,  we  see  compensation  every  day  sustained  in  a  competition 

of  creditors,  upon  a  creditor's  objecting  to  the  interest  of  another  creditor,  that  his 
debt  is  compensated  by  the  like  debt  due  by  him  to  the  common  debtor. 

The  like  question  having  now  occurred  in  the  case  of  an  heir  pleading  compensa- 
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tion  upon  a  moveable  debt ;  The  Lords  gave  the  like  judgment,  and  "  sustained  the 
compensation." N.B,  It  is  not  quite  clear  that  this  practice  is  agreeable  to  the  principles  of  law : 
For  though  compensation  operates  ipso  jure  et  retro,  yet  that  is  only  when  it  is  applied, 
and  it  is  not  the  operation  of  the  law,  but  of  the  judge  upon  the  application  of  the 
party  ;  which  it  is  much  doubted  that  any  should  be  allowed  to  make,  but  the  person 
who  has  right  to  the  debt  upon  which  it  is  founded. 

Id,  Die,  V.  3,  p.  143.    KUherran  (Compensation),  No.  3,  p.  134. 

No.  34.    Creditors  of  Glendinnino  v.  Montgomery  of  Magbiehill.    June  8,  1745. 

A  man  obtaining  possession  bona  fide  of  his  debtor's  effects,  though  by  an  informal 
poinding,  found  entitled  to  retain  them  till  he  should  obtain  payment  of  his  debt. 
Compensation  may  be  proponed,  even  after  a  decree,  by  way  of  retention,  where 
the  party  has  no  other  means  of  obtaining  payment. 

Montgomery  of  Magbiehill,  factor  for  the  Earl  of  March,  took  a  bill  from  Robert 
Glendinnmg  one  of  the  tenants,  for  his  arrears,  being  £1265  Scots.  A  few  days  before 
elapsing  of  the  six  months,  Magbiehill  sent  this  bill  to  a  notary  to  be  protested.  A 

regular  protest  was  returned,  upon  which  a  poinding  ensued  of  Glendinning's  stock  of 
sheep.  Glendinning  becoming  insolvent,  his  creditors  arrested  in  Magbiehill's  hands, 
pursued  a  furthcoming,  and  repeated  a  reduction  of  the  poinding ;  upon  this  ground, 
that,  notwithstanding  the  instrument  of  protest,  there  was  no  protest  taken,  but  that 

the  instrument  was  made  up  in  the  notary's  dwelling-house,  without  taking  any  of 
those  steps  which  are  necessary  in  protesting  a  bill.  And  accordingly  it  came  out, 
upon  proof,  by  the  depositions  of  the  witnesses  insert  in  the  instrument  of  protest, 
that  none  of  the  solemnities  were  used  that  are  mentioned  in  the  instrument. 

The  question  was.  What  should  be  the  efiect  of  this  null  protest  ?  Magbiehill 
insisted,  that  as  he  was  in  optima  fide  to  poind  by  virtue  of  a  protest,  which  he  had 
reason  to  believe  unexceptionable,  he  was  not  bound  to  restore  the  goods  to  the 
common  debtor,  without  getting  payment  of  the  debt ;  and  as  little  to  [2574]  the 
arresting  creditors.  The  question  being  reported  to  the  Court ;  Elchies  observed, 
that  if  the  execution  be  informal,  as  proceeding  upon  a  bill  not  duly  protested,  or 
rather  not  at  all  protested,  the  poinding  cannot  have  the  efiect  to  transfer  the  pro- 

perty ;  ergo,  the  sheep,  as  Glendinning's  property,  are  regularly  attached  by  the 
arrestment  laid  in  Magbiehill's  hands  ;  which  being  followed  by  a  decree  of  forthcom- 

ing, must  transfer  the  property  from  the  common  debtor  to  the  arresters  ;  whereby 
there  is  no  place  for  pleading  compensation  or  retention.  Arniston  gave  his  opinion, 
that  arrestment  being  only  a  prohibitory  execution,  and  not  making  a  nextis  realis, 
Magbiehill  may  lawfully  retain  the  goods,  which  had  thus  come  innocently  into  his 
possession,  till  he  get  payment  of  the  debt  upon  which  the  poinding  proceeded ; 
and  that  he  has  this  equitable  privilege  of  retention  against  arresting  creditors,  as 
well  as  against  the  common  debtor.  He  observed  that  the  difficulty  would  be  greater, 

had  the  creditors  attempted  to  poind  the  sheep  in  Magbiehill's  possession.  Drum- 
more  said,  that  it  is  not  unusual  to  give  retention,  even  where  the  intromission 
proceeds  upon  the  authority  of  an  informal  execution ;  witness  an  adjudication, 
which  though  often  annulled  in  a  competition  with  other  creditors,  yet  has  always 
been  sustained  to  save  from  repetition  of  sums  or  subjects  intromitted  with  in  virtue 
of  it ;  so  much  weight  is  laid  upon  the  bona  fides  of  the  intromitter. 

"  The  Lords  sustained  the  defence,  that  Magbiehill,  as  creditor  to  Glendinning, 
having  bona  fide  poinded  his  debtor's  sheep,  is  not  bound  to  restore  the  sheep,  or  to 
hold  count  for  the  price  or  value  of  them,  till  payment  be  made  of  the  debts  on  which 

the  execution  proceeded." 
This  judgment  is  solidly  founded  on  the  nature  of  an  arrestment,  which  can  have 

no  other  effect  than  to  oblige  the  arrestee  to  pay  or  to  deliver  to  the  arrester,  what 
he  was  bound  to  pay  or  deliver  to  the  common  debtor.  Now  Magbiehill  having  got 
into  his  possession  the  goods  of  the  common  debtor,  though  by  an  informal  execution, 
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even  Elchies  yielded,  that  in  equity  he  was  not  bound  to  restore  the  same  to 
common  debtor,  without  getting  payment  of  his  debt.     If  so,  the  arrestment 
not  bind  him  to  restore  these  goods  to  the  creditors,  but  in  the  same  terms  ; 
arrestment  can  have  no  further  efPect  than  to  transfer  the  obligation  from  the  cox 
debtor  to  the  creditor  ;  and  by  no  means  to  afford  a  stronger  claim  to  the 
than  to  the  common  debtor.     And  as  compensation  is  good  against  an  arrester,  i 
tion  ought  equally  to  be  sustained  where  the  common  debtor  is  bankrupt ;   it 
an  established  point  in  equity,  that  though  compensation  cannot  be  proponed 
decree,  it  may  be  proponed  by  way  of  retention,  where  the  party  has  no  other  cl 
of  obtaining  payment.    See  No.  51,  p.  1449. 

Fd,  Die,  V.  3,  p.  143.    Rem.  Dec.  v.  2,  No.  66,  p.  lOL  i 

No.  36.     [2575]  William  Mackie  v.  John  M*Dowal  and  Others.     November  : 1774. 

In  an  action  for  payment  of  co-partnership-debts,  due  from  one  company  to  anothci; 
compensation  or  retention  is  not  pleadable  on  account  of  debts  owing  by  tki 
company  suing,  to  a  partner  in  the  company  sued. 

Mackie,  as  factor  appointed  by  the  Court  upon  the  sequestrated  estate  of  Ebeneal 

M*Culloch  and  Company,  brought  an  action  against  John  M*Dowal  [2576]  merchart 
in  Glasgow,  as  an  individual,  for  payment  of  the  balance  of  an  account  curreDt  irifl 
M'Culloch  and  Company;  and  against  William  Donald  and  Company,  merchants il 
Greenock,  and  Donald  and  M'Dowal,  merchants  in  Glasgow,  for  payment  of  the  priei 
of  goods  furnished  by  M'Culloch  and  Company  to  these  companies  respectively^ 
in  which  he  obtained  decree  for  the  sums  due  by  each  of  them  ;  and  upon  this  decreC' 
they  were  charged. 

Mr.  M'Dowal  being  a  partner  in  the  two  companies  above  named,  a  suspensMtt 
of  the  charge  was  brought  in  their  names  and  in  his  own,  founding  chiefly  upon  lb 

M'Dowal's  right  to  retain,  not  only  the  sum  due  by  himself  to  M'Culloch  and  Coai' 
pany,  but  also  the  sums  due  by  William  Donald  and  Company,  and  Donald 
M'Dowal,  of  both  which  companies  he  was  a  partner,  until  he  should  be  folly 
and  relieved  of  an  engagement  which  he,  and  Alexander  Gray,  writer  to  the  si^ 

were  under  for  Ebenezer  M*Culloch  and  Company,  in  a  letter  of  guarantee  to  Malcotail 
Hamilton  and  Company,  merchants  in  London,  for  £5000  Sterling,  as  well  as  pail' 
of  the  debt  due  by  Ebenezer  M'Culloch  and  Company  to  himself. 

Objected  for  the  factor ;  It  is  admitted  that  neither  William  Donald  and  Conh 

pany,  nor  Donald  and  M'Dowal,  have  any  defence  against  payment,  in  their  own names,  or  on  their  own  accounts,  but  a  defence  is  raised  up  m  the  name,  or  on  the 

account  of  one  of  their  partners,  Mr.  M*Dowal,  as  an  individual,  upon  a  transaction 
with  which  these  companies  have  no  manner  of  concern  ;  which  cannot  be  sustained 
in  law. 

Retention,  as  well  as  compensation,  does  certainly  require  that  the  same  pe^ 
son  should  be  both  debtor  and  creditor.  One  party  can  neither  plead  compensation 

nor  retention  for  another  party's  debt.  Mr.  M'Dowal  is  not  the  same  party  witk 
Donald  and  M'Dowal,  nor  with  William  Donald  and  Company,  though  he  may  be 
an  individual  in  these  companies.  The  charge  is  not  against  him,  but  against  the 
companies,  and  the  sum  charged  for  will  be  paid  not  by  him,  but  out  of  the  company 
funds,  which  are  not  in  his  possession,  but  in  the  possession  of  the  company ;  and, 
therefore,  he  cannot  plead  compensation  or  retention  against  payment  of  their 
debts  ;  and  as  little  can  these  companies  plead  compensation  or  retention  in  his  name, 
when  they  themselves  have  no  ground  of  compensation.  This  point  received  a  solemn 
decision  last  session,  in  the  case  of  Galdie  «.  Gray  (June  16),  which  renders  more 
argument  upon  the  general  point  unnecessary  in  the  present  case,     (voce  Society.) 

More  especially  would  this  plea  of  retention  be  dangerous  where  the  compant 
creditor  is  bankrupt ;  for  there  it  is  evident  that  the  sole  effect  and  intention  of  it  is 
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to  give  a  preference  to  every  individual  of  the  company-debtor  who  may  happen, 
vrivato  nomine,  to  be  creditor  to  the  bankrupt. 

Lastly :  Neither  is  there  room  for  a  plea,  that  Mr.  M'Dowal  ought  at  least  to  be 
entitled  to  retain  what  efEeirs  to  his  share  of  interest  in  the  companies,  because  each 
partner  of  a  company  is  liable,  in  solidum,  for  all  the  debts  of  the  company,  and  that 
these  companies  might  have  happened  to  be  bankrupt.  The  two  companies  in  ques- 

tion are  going  on,  and  they  will  fall  to  make  payment  out  of  the  [2577]  company's 
funds,  not  out  of  the  estate  of  Mr.  M'Dowal ;  and  what  precise  amount  of  the  com- 

pany's effects  may  in  the  end  belong  to  Mr.  M'Dowal,  it  is  impossible  to  ascertain  till 
the  company  itself  is  dissolved. 

The  Court,  by  two  consecutive  interlocutors,  "  adhered  to  the  Lord  Ordinary's, 
which  had  found.  That  the  suspenders  Donald  and  Company,  merchants  in  Greenock, 

and  Donald  and  M'Dowal,  merchants  in  Glasgow,  cannot  plead  compensation  or 
retention  of  the  sums  due  by  them  to  Ebenezer  M*Culloch  and  Company,  on  account 
of  any  debt  which  Ebenezer  M'Culloch  and  Company  may  be  due  the  suspender 
John  M'Dowal,  or  which  the  said  Ebenezer  M'Culloch  may  be  due  to  him  ;  and, 
therefore,  repels  the  reasons  of  suspension  pleaded  for  the  respective  companies,  and 

found  the  letters  orderly  proceeded  against  them." 

Act.  Ilay  Campbell. — Alt.  Wight. — Clerk,  Tait. 

Fol.  Die.  V.  3,  p.  143.    Fac.  Col,  No.  142,  p.  372. 

No.  38.  [2580]  Campbell  v.  Campbell.    December  11, 1781. 

A  trustee  found  not  entitled  to  retain  money  belonging  to  his  constituent,  in  pay- 
ment of  a  debt  due  to  himself,  having  received  the  money  qua  trustee. 

Ashnish  and  Silvercraigs,  trustees  for  Campbell  of  Danna,  sold  the  estate  of  the 
latter,  which  was  burdened  with  certain  annuities ;  and,  Silvercraigs  being  himself 
a  creditor  to  Danna,  prevailed  on  the  purchaser  to  pay  to  him  and  Ashnish  that  part 
of  the  price  which  he  might  have  retained  as  the  stock  corresponding  to  the  annuities, 
they  granting  him  a  bond,  obliging  themselves  to  indemnify  him  from  these  annuities. 
On  the  death  of  one  of  the  annuitants,  a  creditor  of  Danna  having  arrested  in  the 
hands  of  the  trustees,  a  competition  took  place  in  a  multiplepoinding  betwixt  this 
creditor  and  Silvercraigs,  who  insisted,  that  he  was  entitled  to  retain  the  stock  of  the 
annuity,  that  had  fallen,  for  payment  of  the  debt  due  to  himself. 

The  Lords  found,  that  the  money  was  in  Silvercraigs'  hands  merely  in  the  character 
of  trustee  to  Danna,  and  that  he  had  no  right  of  retention  therein.    See  Appendix. 

Fd.  Die,  V.  3,  p.  145. 

No.  40.    [2581]  The  Trustees  for  the  Creditors  of  William  Bogle  v,  John  Ballan- 
TYNE.     July  8,  1793. 

Two  surviving  and  solvent  partners  of  a  dissolved  company  being  sued  for  payment 
of  a  company-debt,  at  the  instance  of  trustees  for  the  creditors  of  a  bankrupt 
to  whom  it  was  due,  it  was  found  competent  for  one  of  the  defenders  to  plead 
compensation  to  the  full  amount  upon  a  private  debt  due  to  him  by  the  bankrupt. 

In  the  year  1777,  William  Bogle,  Thomas  Blane,  John  Ballantyne,  William  Wilson, 
and  William  Ballantyne,  engaged  in  a  joint  adventure,  under  the  firm  of  Ballantyne, 
Wilson,  and  Company,  for  the  purpose  of  exporting  goods  to  New  York. 

By  their  agreement,  it  was  provided,  that  if  any  of  the  partners  died,  or  became 
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insolvent,  before  the  sale  of  the  goods,  their  heirs  or  creditors  should  draw  out, 
either  profit  or  loss,  the  sums  which  such  partner  had  advanced. 

The  afEairs  of  William  Bogle  having  ̂ one  into  disorder,  he,  in  the  yeta  I 
disponed  his  estate  to  trustees  for  his  creditors. 

[2582]  Mr.  Bogle  had  advanced  £300  in  the  concern  of  Ballantyne,  Wilson* 
Company,  which,  as  the  sale  of  their  goods  was  not  finished  when  he  became  L 
his  creditors,  in  terms  of  the  contract,  had  a  right  to  draw  out.     The  other  ̂  
accordingly  granted  a  missive,  binding  themselves  to  pay  the  £300  by  eertain  ii 

ments  to  Mr.  Bogle's  trustees,  who,  on  the  other  hand,  obliged  themselves  to 
over  Mr.  Boole's  share  in  the  concern  to  the  other  partners. When  this  transaction  took  place,  John  Ballantyne  was  a  private  creditor  to 
Bogle  in  a  bill  for  £333,  15s. 

While  the  partnership  subsisted,  Wilson,  another  of  the  partners,  became 
rupt,  and  William  Ballantyne  died. 

In  1788,  after  the  concern  was  supposed  to  be  at  an  end,  Mr.  Bogle's  ti 
brought  an  action,  concluding,  ''  That  John  Ballantyne  and  Thomas  Blane, 
surviving  partners  of  the  said  Company  of  Ballantyne,  Wilson,  and  Company,  o\ 
and  should  be  decerned  and  ordained,  conjunctly  and  severally,  to  repeat  and 
back  to  the  pursuers  the  foresaid  sum  of  £300  Sterling  paid  in  to  the  said  Com 

by  the  said  William  Bogle." In  this  action,  although  Blane  was  solvent,  appearance  was  made  only  for 
tyne,  who  contended,  that  he  was  entitled  to  compensate  the  claim  brought  a^ 
him  and  the  other  defender,  as  the  existing  partners  of  Ballantyne,  Wilson, 
Company,  with  the  private  debt  of  £333,  15s.  due  to  himself  by  Bogle,  and 

Pleaded ;    In  the  eye  of  law,  a  co-partnery,  and  the  individuals  of  whom  it 
composed,  are  distinct  from  each  other.     The  individual  partners  are  not  even 
prietors  of  the  Company  estate,  but  merely  creditors  upon  it,  in  proportion  to 
original  shares,  Ersldne,  b,  3,  tit.  3,  §  24.     Hence  the  creditors  of  a  partner 
arrest  what  is  due  to  him  in  the  hands  of  the  Company,  but  cannot  attach  the  < 
pany  estate  ;  and,  for  the  same  reason,  upon  the  death  of  a  partner,  no  part  of 
estate  is  transmitted  to  his  representatives,  but  merely  a  claim  against  the  Compaajj 
which  must  be  carried  by  confirmation,  even  where  the  Company  estate  is  heritable. 

Each  partner  is,  nevertheless,  liable  for  the  whole  Company  debts.  But  sioo 
the  Company  and  the  individual  partners  are  distinct,  it  follows  as  a  necessary  oofri 
sequence,  that  he  can  be  liable  for  these  debts  only  in  the  character  of  guarantee  rf 
cautioner  for  the  Company.  Accordingly,  he  is  entitled  to  an  assignment  from  this 
Company  creditor,  in  order  to  operate  his  relief  against  the  Company ;  and  eva 
without  such  assignment,  he  has  a  total  right  of  reUef  against  the  Company,  of  pfr* 
cisely  the  same  nature  with  that  which  a  proper  cautioner  has  against  the  prin<^^ 
debtor ;  and  upon  the  very  same  principle,  he  is  entitled  to  a  proportional  rfflrf 
from  the  other  partners,  as  being  co-cautioners  along  with  him  for  the  Gompaoy. 
But  as  he  is  universally  liable  to  the  Company  creditors,  when  he  is  sued  for  paymeol 
of  any  such  debt,  he  must,  [2583]  whatever  be  the  situation  of  the  Company,  like  any 
other  obligant,  be  entitled  to  plead  compensation  upon  a  debt  due  to  himself  by  tk 
creditor  pursuing. 

If  indeed  an  action  were  brought  by  a  Company  for  payment  of  a  debt  dae  to 
the  partnership,  it  is  plain  they  could  not  be  obliged  to  allow  compensHtion  upon  a 
debt  due  to  the  defender  by  an  individual  partner,  for  this  obvious  reason,  that  thef 
are  in  no  shape  liable  for  his  private  debts,  and  compensation  can  be  pleaded  ool]r 
where  payment  could  be  demanded ;  and,  upon  the  same  principle,  it  might  be  »d* 
mitted,  that  were  an  action  brought  against  a  subsisting  Company  qua  such  for  pay- 

ment of  a  Company  debt,  they  could  not  set  off  against  the  demand  a  debt  due  bj  the 
pursuer  to  an  individual  partner,  to  which  they  had  acquired  no  right ;  but,  in  tiw 
present  case,  the  partnership  is  at  an  end,  and  the  demand  is  made  against  each  of 
the  two  defenders  individually,  as  liable  in  solidum  for  the  debt. 

Answered  :  Although  each  partner  in  a  Company  has  both  a  private  and  a  social 
character,  which  are  distinct,  and  which  produce  the  difference  between  his  private 
and  his  co-partnery  debts  ;  yet  still  a  Company  and  its  partners  are  one  and  the  same, 
and  of  consequence  each  partner  is  bound,  not  as  cautioner,  but  as  co-principal  for 
the  debts  of  the  Company.  Indeed,  the  idea  of  their  being  cautioners  only,  is  ̂  
intelligible,  as  in  that  case  there  would  be  no  principal  debtor.    It  is  also  a  quality 
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of  the  Company  debts,  arising  both  from  the  nature  of  co-partnership  and  from 
expediency,  that  they  cannot  be  compensated  with,  but,  on  the  contrary,  must  in  all 
cases  be  kept  entirely  distinct  from  the  debts  and  obligations  of  the  individual 
partners  ;  Voet  de  Campensationihus,  §  10, 16th  June  1774,  Galdie  v.  Gray,  voce  Society  ; 
29th  November  1774,  Mackie  v.  Macdowall  and  others.  No.  36,  p.  2575 ;  18th  June 
1783,  Cauvine  v.  Robertson,  No.  39,  p.  2581. 

Besides,  the  defender  acknowledges,  that  when  the  action  proceeds  solelv  against 
a  Company,  compensation  cannot  be  pleaded  upon  a  debt  due  to  an  individual  partner. 
But  it  is  not  easy  to  conceive,  in  what  other  manner  a  decree  could  be  obtained  against 
a  Company,  than  by  calling  all  the  existing  partners,  and  concluding  against  them, 
conjunctly  and  severally,  in  that  character,  which  is  precisely  the  mode  the  pursuers 
have  followed.  A  summons  brought  in  this  form  is,  in  the  strictest  sense,  a  summons 
brought  against  the  Company ;  and  consequently,  no  compensation  upon  a  private 
debt  can  be  pleaded  in  bar  of  a  decree  following  upon  it  against  the  Company.  In  all 
events,  therefore,  decree  should  proceed  in  the  present  action.  If  diligence  shall 
afterward  be  used  upon  it  personally  against  Mr.  Ballantyne,  it  wiU  then  be 
time  enough  to  try  the  question,  whether  a  partner  can  set  ofE  his  own  private  debt 
against  that  of  the  Company.  At  present,  the  pursuers  only  ask  a  decree  against  the 

Company,  i.e.  against  the  partners  conjunctly  *  and  severally,  as  representing  the 
Company,  which,  when  obtained,  will  enable  them  to  make  their  payment  effectual 
from  either  or  both  of  the  defenders,  or  perhaps  to  attach  the  effects  of  the  Company, 
if  they  can  find  them. 

[2584]  l^^e  I^^  Ordinary  repelled  the  defence,  and  decerned  against  Messrs. 
Ballantyne  and  Blane,  in  terms  of  the  libel.  A  petition  for  Ballant3me,  reclaiming 

against  this  interlocutor,  was  refused.  But,  on  advising  a  second,  the  Court  *' sus- 
tained Mr.  Ballantyne's  defence."  On  advising  a  reclaiming  petition  for  the  pursuers, 

the  Lords  *'  altered  their  interlocutor,  and  repelled  Mr.  Ballantyne's  plea  of  com- 
pensation." Mr.  BaUantyne  having  again  reclaimed,  the  Court  once  more  sustained 

his  defence.  Upon  which  Bogle's  Trustees  having  reclaimed,  the  Court,  considering 
the  point  of  law  to  be  attended  with  difficulty,  and  that  there  was  a  diversity  of 
opinion  on  the  Bench  with  regard  to  it,  ordered  a  hearing  in  presence.  When  the 
cause  came  to  be  advised,  the  Court  still  continued  to  be  divided  in  their  sentiments. 

Some  of  the  Judges  were  of  opinion,  that  as  there  were  no  visible  funds  of  the 
Company  extant,  and  as  no  business  had  been  done  for  many  years  under  the  Com- 

pany firm,  the  partnership  was  to  be  considered  as  at  an  end  ;  and  that  the  debt  owing 

to  Bogle's  trustees  was  now  in  reality  due  by  Ballantyne  and  Blane  as  correi  debendi. In  this  situation,  however,  it  was  observed,  no  more  than  one  half  of  the  sum  was 
the  proper  debt  of  Ballant3me,  and  therefore  he  was  only  entitled  to  compensate  to 
that  extent.  Blane  himself  was  solvent  and  in  the  field.  The  pursuers  were  therefore 
entitled  to  a  decree  against  him  for  the  other  half,  as  he  surely  had  no  right  to  plead 

compensation  on  a  private  debt  due  to  the  other  defender.  If  indeed  Bogle's  private 
debt  had  been  due  to  both  defenders,  compensation  might  have  been  pleaded  upon 
it  to  its  fuU  amount.  But  as  the  doctrine  of  compensation  had  been  introduced 
solely  from  considerations  of  expediency,  and  was  not  founded  in  strict  law,  it  ought 
never  to  be  stretched  beyond  the  limits  of  material  justice,  which  required,  that  each 
of  the  two  correi  debendi  should  himself  specifically  fulfil  his  own  part  of  the  obligation. 
Blane  was  therefore  bound  to  pay  down  his  half  of  the  £300.  It  was  true  indeed, 

that  Ballant3me,  before  Bogle's  bankruptcy,  might,  by  a  transaction  with  the  other 
defender,  have  taken  his  share  of  the  debt  entirely  upon  himself  ddegationey  and  then 
he  might  have  pleaded  compensation  to  the  whole  extent ;  but  no  such  transaction 

could  now  take  place,  as,  by  Bogle's  insolvency,  his  creditors  had  a  jtis  qucBsitum  in 
the  debt  as  it  then  stood.  The  general  rule  of  law  certainly  was,  that  a  Company 
debt  would  not  be  set  ofE  against  a  private  debt,  nor  vice  versa ;  and  in  the  present 
case,  the  defenders  were  called  socio  nomine  not  to  pay  a  private,  but  a  Company 
debt ;  but  supposing  this  rule  could  be  got  over,  on  account  of  the  dissolved  state 
of  the  Company  (which  one  Judge  maintained  it  could  not),  it  still  remained  a  clear 
proposition,  that  Mr.  Ballantyne  was  only  to  pay  out  of  his  private  pocket  one  half 
of  the  sum  demanded  ;  and  therefore  he  had  no  legal  interest  or  title  to  insist,  that 
his  private  debt  should  be  set  ofi  against  it  to  a  greater  amount.  His  desiring  more 
was  for  the  purpose  of  obtaining,  by  the  acquiescence  of  his  partner,  a  partial  prefer- 

ence for  his  whole  private  debt,  over  the  other  creditors  of  Bogle  the  bankrupt. 
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[2585]  A  majority  of  the  Judges,  on  the  other  hand,  thought  that  compec 
was  pleadable  by  Mr.  Ballantyne  in  its  fullest  latitude.  That  in  determining  1 
question,  there  was  no  occasion  to  inquire  whether  the  Company  was  solves 
insolvent,  dissolved  or  not  dissolved,  for  in  all  these  situations  the  same  rule 
hold  :  That  when  a  creditor  pursues  a  Company  for  payment,  he  cannot  prevent  i 
one  partner  from  standing  forward,  and  discharging  the  debt,  although  out  of  hJBi 
private  funds.  That,  on  the  other  hand,  a  creditor  has  it  in  his  power  to  de 
payment  in  aolidum  from  any  individual  partner,  without  discussing  the  Comf 
And  as  every  partner  therefore  may  not  only  make  an  ultroneous  ofEer,  but  may  i 

be  compelled  to  pay,  so  he  also  must  be  entitled  to  plead  compensation,  it  ' general  rule,  that  the  obligation  to  pay  always  implies  a  right  to  compensate, 
true  indeed,  that  the  Company  may,  in  certain  situations,  object  to  an  indi^ 
partner  being  allowed  to  discharge  their  debt ;  but  if  they  do  not,  such  objc 
jus  f^tii  to  the  creditor.  Thus,  in  the  present  case,  had  Blane  been  a  private  cr 
of  Bogle,  he  might  have  himself  insisted  on  compensating  his  own  half  of  the  i 
but  if  he  did  not,  the  pursuers,  even  in  that  case,  could  not  have  opposed  the  extinc 
of  the  whole  claim,  by  the  compensation  pleaded  by  Ballantyne. 

The  Court  adhered  to  their  last  interlocutor,  sustaining  the  defence  of  compeo 
tion.    See  Society.    See  Sec.  15,  A.  L 

Lord  Ordinary,   Justice-Clerk. — Act.    Maconochie,    M.    Ross. — ^Alt.    Ro; 
6.  Fergusson,  Cathcart. — Clerk,  Sinclair. 

Fd,  Die.  V.  3,  p.  144.    Fac,  Col,  No.  69.  p.  148. 

No.  41.    The  Creditors  of  John  Brouohv.  James  Jollib.    November  26,  1793. 

A  person  purchasing  a  subject  for  another,  in  consequence  of  a  commission  from  hio« 
and,  with  his  consent,  taking  the  rights  to  it  in  his  own  name,  is  entitled  to  retamJ 
it,  in  competition  with  the  other  creditors  of  his  constituent,  tUl  he  is  relieved  of 
all  cautionary  obligations  which  he  has  undertaken  for  him. 

In  1786,  James  Jollie,  writer  to  the  signet,  in  virtue  of  a  verbal  mandate  from 
John  Brough,  purchased  for  him,  at  a  public  auction,  an  area  at  the  price  of  £2200. 

The  enactment  of  roup  was,  with  Brough's  consent,  made  out  in  JoUie's  name,  wk<i 
became  personally  bound  to  pay  the  price,  and  fulfil  the  conditions  of  the  sale. 

Brough  soon  after  paid  the  price  of  the  area,  and  erected  a  large  building  on  it. 
In  1784,  Jollie  became  cautioner  for  Brough,  to  the  extent  of  £500  ;  and  in  1787, 

for  £500  more. 
Brough  having  become  bankrupt  in  1788,  Jollie  contended,  That  he  was  entitled 

to  retain  the  area,  and  building  erected  upon  it,  till  he  should  be  relieved  of  both 

these  cautionary  engagements.  His  right  to  do  so  was  disputed  by  Brough's  otk» creditors,  who 
[2586]  Pleaded;  As  Mr.  Jollie  holds  the  subject  merely  as  mandatary  for  Brough,  he 

is  bound  to  restore  it  free  frpm  all  incumbrances,  except  those  flowing  directly  from 

the  commission  under  which  he  acted,  such  as  the  expense  of  management. '  Tfatt commission  was  precise  in  its  terms,  and  limited  in  its  object ;  and  as  it  also  impUed 
exuberant  confidence,  retention  can  be  no  more  pleaded,  in  consequence  of  it,  than 
it  could  against  the  actio  depositi  ;  voce  Compensation  ;  voce  Bill  of  Exchange  ; 

Stair,  b.  1,  tit.  18,  §  6 ;  10th  December  1760,  Competition  of  Appin's  Creditois, 
No.  79,  p.  749. 

In  the  case,  Harper  v.  Faulds,  infra  h.  t,  it  was  determined  that  goods  pot 
into  the  hands  of  an  artisan,  in  order  to  be  manufactured,  cannot  be  retained  by  iiiiD 
for  any  other  debt,  except  the  expense  of  the  operation.     It  would  be  singular  there- 

1 
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ire,  if,  in  the  contract  of  mandate,  which  implies  a  greater  degree  of  trust  than  the 
fOatio  amdiu^io  operarum,  the  mandatary  should  be  so  far  entitled  to  invert  the 
Iture  of  his  possession,  as  to  retain  the  subject  he  was  employed  to  purchase,  till 
a  should  be  relieved  of  all  the  separate  obligations  in  which  he  was  either  previously 
Dund,  or  which  he  should  afterwards  come  under  on  his  account. 
,  Answered  :  When  a  person  is  disabled  by  bankruptcy  from  discharging  the 
Uigations  he  owes  to  another,  he  cannot  demand  performance  of  what  that  other 
pres  to  him  ;  and  the  solvent  party  is  entitled  to  retain,  for  his  security,  any  effects 
I  the  bankmpt  he  may  have  got  into  his  possession,  especially  if  he  is  cautioner 
pr  the  bankrupt,  because  he  is  at  all  times  entitled  to  insist  on  being  relieved  from 
18  obligation,  even  although  he  has  not  been  distressed  for  payment  of  the  debt ; 
Mdne,  b.  3,  tit.  4,  §  20  and  21  ;  Macdowal,  b.  1,  tit.  24,  §  34  ;  18th  February  1662, 
krl  Bedford  t?.  Lord  Balmerinock,  voce  Mutual  Contract  ;  Voei.  de  InstUor,  Act, 

».,  14,  tit.  3,  §  9 ;  Kames'  Principles  of  Equity,  3d  edit.  vol.  2,  p.  102.  Neither 
loeB  it  make  any  difference  w^hether  the  cautionary  obligation  has  been  undertaken 
U  him  before  or  after  his  obtaining  the  subject  over  which  he  claims  a  right  of  re- 
Jention;  Fountainhall,  v.  2,  p.  657,  10th  July  1711,  Irving  v.  Menzies,  infra 
Ity  June  1710,  Martin  t\  the  Creditors  of  Archibald;*  19th  June  1744,  Murray  v. 
Shalmers,  No.  82,  p.  2626. 

Besides,  from  the  great  length  of  time  during  which  Brough  allowed  the  property 

fco  continue  in  the  defender's  name,  it  is  evident  that  it  came  into  his  hands  not  in 
consequence  of  a  simple  mandate,  but  that  Mr.  Brough  must  have  intended  it  to 
ttmain  with  him  in  trust,  for  his  relief  of  all  obligations  in  which  he  might  be  engaged 
bihim. 

Replied :  Retention  has  never  been  sustained  for  relief  of  cautionary  obligations, 
unless  on  the  footing  of  previous  consent  between  the  parties,  either  direct  or  implied, 
of  vhich,  in  the  present  case,  there  is  no  evidence ;  1st  July  1709,  Strachaii  v,  the 
Town  of  Aberdeen,  No.  30,  p.  2570  ;  24th  December  1746,  Balfour  v,  Lazini,  No.  35, 
p.  2575. 

[2687]  The  Lord  Ordinary  reported  the  cause  on  informations. 
The  Court,  5th  June  1793,  sustained  the  claim  of  retention. 
On  advising  a  reclaiming  petition  and  answers,  it  was 
Observed  on  the  Bench  ;  Mr.  Jollie,  whether  considered  as  a  mandatary  or  trustee, 

18  not  bound  to  denude  till  reUeved  of  his  cautionary  obUgations.  In  the  case,  Harper 
V,  Faulds,  the  goods  were  put  into  the  hands  of  an  artificer,  merely  to  perform  a 
eertain  operation  upon  them,  under  an  implied  obligation  to  restore  them  whenever 
H  was  finished,  upon  receiving  the  price  of  his  labour.  It  was  therefore  thought, 
that  he  could  not  be  entitled  to  hold  them  as  a  pledge  or  security  for  debt  in  general ; 
but  it  was  admitted,  that  cautioners,  factors,  or  trustees,  stood  upon  a  different 
footing. 

The  Court  unanimously  "  adhered  to  the  interlocutor  reclaimed  against,  in  so 
kr  &8  it  sustained  the  claim  of  retention  maintained  for  James  Jollie,  reserving  to 
tke  parties  to  be  heard  how  far  individual  tradesmen,  creditors  of  the  said  John 
Biongh,  had  a  right  to  insist  af^ainst  Mr.  Jollie  for  payment  of  work  done,  or  materials 
famished  by  them  to  the  subjects  in  question,  and  also  reserving  to  the  creditors  at 
large  to  insist  against  him  for  repayment  of  the  original  purchase-money  of  the  area, 
without  prejudice  to  any  defences  competent  to  him  against  these  claims." 

Lord  Ordinary,  Dreohobn.— For  the  Objectors,  Solicitor-General  Blair,  Patison. 
—For  JoUie,  Dean  op  Faculty  Erskine,  Cullen. — Clerk,  Mitchblson. 

j^P.  Fol,  Die.  V.  3,  p.  143.    Fac,  Cd,  No.  75,  p.  166. 

*  Examine  General  List  of  Names. 
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No.  43.  [2589]  William  Curtis  and  Others,  Assignees  under  the  Commissiosi 
Bankruptcy  of  Gibson  and  Johnson  v.  Edward  Chippendale,  Trustee  on  ij 

Sequestrated  Estate  of  William  M' Alpine  and  Company.    December  9, 179i.| 

The  creditors  of  A,  a  bankrupt,  claimed  on  the  bankrupt  estate  of  B,  for  the  i 

of  certain  bills  accepted  by  him,  in  A's  possession  at  his  bankruptcy.     Fo 
incompetent  for  the  creditors  of  B  to  plead  retention  against  this  claim,  i 

account  of  B's  having  indorsed  bills  accepted  by  A,  the  holders  of  which  last  T drawn  a  dividend  out  of  the  estate  of  A,  and  were  Ukewise  claiming  upon 
estate  of  B. 

William  M* Alpine  and  Company,  Livesay,  Hargrave,  and  Company,  and 
and  Potter  agreed,  that  an  exchange  of  bills  should  take  place  among  them, 

a  view  to  support  each  other's  credit. 
Bills  accordingly  were  delivered  to  Livesay,  Hargrave,  and  Company  and 

and  Potter,  by  M*Alpine  and  Company,  to  a  very  large  amount,  drawn  by  them, 
accepted,  partly  by  other  houses  with  whom  they  were  connected,  and  partly 
Barr  and  Maddox,  a  fictitious  firm  assumed  by  themselves. 

Many  of  the  bills  thus  obtained,  were  indorsed  by  Livesay  and  Company, 
Lewis  and  Company,  to  their  bankers  Gibson  and  Johnson,  in  security  of  advj 
which  they  had  made  for  them. 

On  the  other  hand,  M'Alpine  and  Company  received  bills  to  a  large  amonnt 
Livesay  and  Company,  and  Lewis  and  Potter,  which  were  drawn  by  them,  cI 
on  their  own  agents,  and  accepted  by  Gibson  and  Johnson. 

In  May  1788,  M'Alpine,  and  Company,  Livesay,  Hargrave,  and  Company,  Le^ 
and  Potter,  and  Gibson  and  Johnson,  became  bankrupt. 

Bills  accepted,  drawn,  or  indorsed,  by  M'Alpine  and  Company,  to  the  extent £25,801,  4s.  lOd.,  were  then  in  the  hands  of  Gibson  and  Johnson. 
The  assignees  under  the  commission  of  bankruptcy  awarded  against  them,  en 

a  claim  for  this  sum,  upon  the  sequestrated  estate  of  M' Alpine  and  Company. 
The  trustee  objected  to  the  claim.  That  bills  accepted  by  Gibson  and  Jol 

to  the  amount  of  £22,613, 14s.  5d.,  had  been  put  into  the  hands  of  M'Alpine  and 
pany,  which  they  had  indorsed,  and  which  not  having  been  retired  by  the  acce] 

were  now  ranked  on  the  estate  of  M*Alpine  and  Company,  and  that  therefore, amount  fell  to  be  deducted  from  the  claim  of  Gibson  and  Johnson,  who  could 
rank  for  the  balance,  being  £3287,  lOs.  5d. 

It  appeared,  that  the  holders  of  the  bills  accepted  by  Gibson  and  Johnson, 
likewise  claimed  on  their  estate,  and  had  drawn  a  dividend  of  5s.  8d.  in  the  pouiidL^ 
The  estate  of  M'Alpine  and  Company  had  at  this  time  paid  nothing,  but  it  was  statei 
as  pretty  clear,  that  it  would  afiord  their  creditors  a  dividend  of  2s.  6d.  in  the  pound. 

So  matters  stood  when  the  question  came  before  the  Court,  when,  in  support  «ii 
the  objection,  it  was 

Pleaded,  No  person  can  demand  payment  or  performance  from  another,  till  h^ 
have  answered  any  claim  which  that  other  has  against  him.     Hence,  althoof^ 

M'Alpine  and  Company  are  not  in  possession  of  the  bills  accepted  by  Gibson  aoi; 
Johnson,  yet  being,  in  consequence  of  their  indorsing  them,  liable  for  their  [2590]  VV' ' 
ment,  they  are  entitled  to  retain  what  they  owe  to  Gibson  and  Johnson  for  their  rdi^  i 
In  order  to  found  a  right  of  retention,  it  is  not  necessary  that  the  party  pleading  H^ 
should  hold  a  voucher  of  debt,  of  which  he  can  instantly  demand  payment ;  it  ift 
enough  that  he  can  show,  that  at  some  future  period,  he  may  be  distressed  for  a  dcbl  . 
for  which  his  creditor  is  primarily  Uable.     Thus  a  cautioner  can  plead  retentioa 
against  the  principal  debtor,  till  relieved  of  his  engagement ;  Stair,  b.  1,  tit.  18,  §  7« 

M'Dowal,  b.  1,  tit.  24,  §  34  ;  Erskine,  b.  3,  tit.  4,  §  20  ;  Fountainhall,  v.  2,  p.  657,  lOtk 
July  1711,  Irvine  v.  Menzies,  infra  h.  L  ;  Rem.  Dec.  v.  2,  p.  82,  1744,  Murray  v.  Chat 
mers.  No.  82,  p.  2626.    Even  compensation  may  in  particular  cases  be  pleaded,  when 
the  party  founding  on  it,  is  not  in  the  right  of  the  debt ;  thus,  a  cautioner  may  plead 
it  on  a  debt  due  to  the  principal  debtor,  1st  July  1709,  Strachan  v.  the  Town  of  Abe^ 
deen,  No.  30,  p.  2570. 

Answered,  If  M'Alpine  and  Company  had  still  been  possessed  of  the  bills  of  Giheon 
and  Johnson,  they  would  no  doubt  have  been  entitled  to  plead  compensation  against 
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the  present  claim.  But  by  indorsing  them  for  value,  they  have  transferred  their 
right  in  them  to  the  present  holders,  who  accordingly  have  been  ranked  for  them 
on  Gibson  and  Johnson's  estate,  and  drawn  a  considerable  dividend. 

If,  in  this  situation,  M'Alpine  and  Company  were  entitled  to  plead  retention, 
it  would  produce  the  utmost  inequality  and  embarrassment  in  the  division  of  bank- 

rupt estates. 
Bills  being  substitutes  for  cash,  must  necessarily  pass  through  the  hands  of  many 

indorsers,  all  of  whom,  if  they  happened  to  be  debtors  to  the  acceptor,  would  have 
a  right  of  retention ;  and  in  this  way  sums  might  be  withheld  from  the  estate  of  the 
acceptor  to  ten,  twenty,  or  thirty  times  the  amount  of  the  bills  due  by  him. 

Suppose  that  a  bill  of  £1000,  of  which  A  is  acceptor,  pass  through  ten  different 
hands,  all  of  whom  owe  him  £1000,  and  that  afterwards  they  all  become  bankrupt, 
and  pay  only  2s.  in  the  pound ;  suppose  also,  the  estate  of  A  to  be  bankrupt,  and  that 
it  likewise  yields  a  dividend  of  2s.:  If  each  of  these  indorsers  were  entitled  to  retain 
the  dividend  due  on  A's  debt,  the  result  would  be,  that  A's  bill  of  £1000  would  be 
fully  paid,  while  all  his  other  creditors,  equally  onerous  with  those  claiming  under  it, 
would  draw  a  dividend  of  2s.  only.  Ten  different  parties  would  thus  virtually  rank 
on  the  same  estate  for  the  same  debt,  which  would  be  contrary  both  to  justice,  and 
to  the  intention  of  the  bankrupt  statutes,  the  great  object  of  which  is  to  effect  a 

rateable  distribution  of  the  bankrupt's  estate. 
Even  in  the  present  case,  as  the  holders  of  Gibson  and  Johnson's  bills  have  drawn 

a  dividend  of  5s.  8d.  in  the  pound  from  their  estate,  if  the  objector  were  to  prevail, 
a  further  dividend  would  virtually  be  paid  on  them,  corresponding  to  the  dividend 
which  Gibson  and  Johnson  would  otherwise  be  entitled  to  draw  from  the  estate  of 

M' Alpine  and  Company,  for  the  bills  on  which  they  now  claim.  [2591]  And  were this  to  turn  out  no  more  than  2s.  6d.  still  the  biUs  of  Gibson  and  Johnson  indorsed 

by  M'Alpine  and  Company,  would  be  drawing  nearly  a  third  more  than  their  other 
debts,  i.e.  8s.  2d.  and  the  others  only  5s.  8d. 

Besides,  M'Alpine  and  Company,  by  indorsing  the  bills  of  Gibson  and  Johnson, 
came  under  an  implied  warrandice,  that  they  would  do  nothing  to  the  prejudice  of 
their  indorsee.  But  were  they  to  prevail  in  this  question,  they  would  be  guilty  of 

a  breach  of  it,  by  diminishing  the  funds  divisible  among  Gibson  and  Johnson's  credi- 
tors, of  which  their  own  indorsees  will  receive  a  proportional  share. 

It  is  also  to  be  considered,  that,  on  the  principle  pleaded  by  the  objectors,  reten- 
tion would  be  competent  not  merely  to  the  holder  of  the  bill,  but  to  every  indorsee, 

against  the  drawer  and  preceding  indorsers  ;  and  as  a  bill  may  circulate  over  all  the 
trading  world,  the  claims  competent  to  the  holders  or  posterior  indorsees  against 
prior  indorsees,  might  be  infinitely  diversified ;  and  the  ranking  of  creditors  thus 
rendered  inextricable. 

The  municipal  law  of  this  country,  with  respect  to  retention,  when  applied  to 
cautioners,  cannot  affect  this  case.  As  it  arises  from  bills  of  exchange,  and  may 
therefore,  as  a  precedent,  affect  the  interest  of  strangers,  it  must  be  determined  on 
those  established  principles  of  mercantile  law,  which,  from  views  of  expediency  and 

justice,  regulate  the  transactions  of  merchants  in  other  trading  countries  ;  M'Kenzie's 
Obs.  on  1681,  c.  20,  p.  466.  In  England,  where  these  principles  are  better  under- 

stood, from  being  more  frequently  resorted  to,  the  identical  point  at  issue  has  more 
than  once  occurred,  and  has  been  uniformly  decided  in  favour  of  the  claimants ; 

5th  November  1792,  Gibson  and  Johnson  v.  Edenson's  Assignees,  determined  by  the 
Commissioners  for  the  custody  of  the  Great  Seal ;  King's  Bench,  Term.  Reports, 
V.  4,  No.  714,  13th  June  1792,  Howis  v.  Wiggins.*  Other  reasons  also  concur  for  the 
law  of  that  country  being  adopted  in  the  decision  of  the  present  question.  It  was  the 
locus  conlractus,  the  locus  soliUioni  destinatus  ;  it  is  of  importance,  that  in  mercantile 
questions  there  should  be  an  uniformity  in  the  law  of  the  two  countries,  and  no  opposite 
judgment  has  yet  been  given  in  our  own  Courts,  none  of  the  decisions  quoted  by  the 
other  party  having  been  pronounced  between  merchant  and  merchant ;  indeed, 
all  of  them  at  a  period  when  there  was  little  trade  in  this  country. 

Replied,  The  objector  does  not  argue,  that  one  document  of  debt  can  in  any  case 
draw  more  than  full  payment,  but  merely,  that  w^here  the  creditor  of  a  bankrupt  is 
debtor  to  him  to  an  equal  amount,  he  will  be  secured  by  the  right  of  retention  from 

*  See  Appendix, 
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suffering  by  hia  insolvency.     The  inequality  and  hardship  figured  by  the  c! 
is  what  must  occur  in  every  case  of  mutual  debts,  where  either  party  becomes 
rupt.    Let  it  be  supposed,  that  A  becomes  bankrupt,  indebted  to  B  and  C  in 
each,  and  pays  only  2s.  in  the  pound,  and  that  B  owes  him  nothing,  but  that  C 
him  £1000,  the  consequence  will  be,  that  C,  by  pleading  compensation, wiU  lose  no4 
while  B  will  only  [2592]  draw  2s.  in  the  pound.     In  like  manner,  if  C  were  canti 
for  A  for  £1000,  he  would,  by  pleading  retention  till  relieved,  be  freed  from  any 

on  A's  bankruptcy.     And  on  the  very  same  principle,  if  C,  being  creditor  in  a  biH 
£1000  to  A,  indorse  it  for  value,  he  is  entitled  to  retain  till  relieved  of  his  suT 
obligation  as  indorser.     Neither  would  more  than  full  payment  be  drawn  fof 

bill,  although  it  should  pass  through  ten  different  hands,  each  of  them  his  di ' If  the  creditors  of  A  found  it  for  their  interest,  they  might  pay  the  whole  coi    ̂ 
of  the  bill  to  the  holder,  and  thus  at  once  put  an  end  to  all  claims  of  retentioii 
prior  indorsees  :  And  on  the  same  principle,  whenever  the  bill  was  fully  jwdd  out 

A's  estate,  either  by  actual  dividends,  or  by  the  operation  of  retention,  each  ind 
would  be  obliged  to  pay  what  he  owed  to  the  bankrupt.     The  plea  of  the  other  | 
seems  to  be,  that  whenever  the  principal  debtor  becomes  bankrupt,  aU  claiii» 
retention,  and  in  short  all  preferable  securities,  should  cease,  although  it  is  only 
cases  of  insolvency  that  they  can  be  of  any  use. 

Even  if  the  law  of  England  were  evidence  of  the  law-mercantile,  which  it  is 
it  could  have  no  effect  on  the  present  question,  as  both  are  equally  inapplicable, 
although  bills  arise  from  commerce,  and  owe  their  validity  to  the  common 
of  nations,  yet  it  is  only  with  regard  to  their  constitution  and  mode  of  transfei 
that  the  law-mercantile  has  place.     But  in  whatever  country  a  bill  may  have 
granted  or  negotiated,  the  mode  of  recovering  payment  of  it,  and  the  pleas  of  retenti 

or  compensation  competent  on  it,  must  be  regulated  by  the  law  of  the  country    * 
payment  is  demanded. 

The  Lord  Ordinary  took  the  cause  to  report  on  informations. 

The  Court  "  found,  That  to  the  amount  of  the  acceptances  due  by  Gibson 
Johnson,  the  plea  of  retention  is  well  founded,  and  that  till  relief  is  given  to  thai 
amount,  the  assignees  under  the  commission  of  bankruptcy  awarded  against  GibsoK 

and  Johnson,  are  not  entitled  to  be  ranked  upon  the  sequestrated  estate  of  M'Alpiill 
and  Company  ;  and,  in  so  far  sustained  the  objection  in  question." 

On  considering  a  reclaiming  petition  and  answers,  the  Court  being  of  opinioB^ 
that  the  case  was  attended  with  very  great  difficulty,  a  hearing  in  presence  was  ordei«|f 
and  after  that  memorials. 

When  the  cause  came  again  to  be  advised,  several  of  the  Judges  thought  then 
were  no  termini  habiles  for  retention.     Although  (it  was  observed)  the  e}tcepti<»Si 
of  compensation  and  retention,  while  founded  on  principles  of  equality,  are  attended 
with  beneficial  effects  to  both  parties  in  saving  counter  actions,  and  on  that  aocounft: 
entitled  to  the  favour  of  the  law ;  yet  in  this  case  retention  ought  not  to  be  admitted* 
because,  when  the  situation  of  the  parties,  and  the  effect  of  their  transactions,  an 

thoroughly  considered,  it  will  be  found,  that  to  sustain  M'Alpine  and  Company's 
plea  of  retention  would  be  attended  with  great  injustice  to  the  creditors  of  Gib«Hi 
and  Johnson.     If  both  parties  had  continued  solvent,  the  question  would  have  becstj 
of  no  importance,  or  even  although  one  [2593]  or  both  had  become  bankrupt,  if  bodi 
sets  of  bills  had  remained  in  their  hands,  the  one  set  might  have  been  fairly  set  oC 
against  the  other,  although  the  dividends  had  been  unequal.     But  the  case  here  m 

quite  different ;    Gibson  and  Johnson  have  indeed  kept  the  bills  of  M^Alpine  aat' 
Company  in  their  own  hands,  but  M'Alpine  and  Company  have  indorsed  the  bill 
of  Gibson  and  Johnson  for  value.    Their  indorsees  are  entitled  to  rank  on;both  estato^ 
and  have  accordingly  done  so.     From  that  of  Gibson  and  Johnson  they  have  drawn  a 

dividend  of  5s.  8d.     They  will  likewise  draw  from  that  of  M'Alpine  and  Company  t. 
dividend  of  2s.  6d.     If  these  estates  should  afford  no  further  dividends,  the  indones&i 

will  draw  only  Ss.  2d.  in  the  pound,  but  M'Alpine  and  Company,  the  indorsers,  hati' 
already  got  a  great  deal  more ;  for  having  indorsed  the  bills  of  Gibson  and  Johnsoa 
for  full  value,  and  only  repaid  28.  6d.,  they  have  gained  ITs.  6d.  in  the  pound  by  thf 
transaction  ;    while,  on  the  other  hand,  those  of  Gibson  and  Johnson  must  at  al 

events  be  losers  by  it.     For  the  bills  of  M'Alpine  and  Company,  which  still  remain  ia 
their  hands,  they  had  accepted  bills  which  have  drawn  from  their  estates  at  the  rate 
of  5s.  8d.  in  the  pound,  so  that  even  should  they  be  allowed  to  rank  on  the  estate  of 
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fAlpine  and  Ck>inpan7,  if  it  yield  only  2b.  6d.  they  will  still  lose  38.  2d.  in  the  pound  r 
b  lesolt,  therefore,  of  the  whole  transaction  is,  that  while  the  creditors  of  Gibson 

p  Johnson  are  losers  to  this  extent,  the  creditors  of  M'Alpine  and  Company,  even 
lor  pajring  a  dividend  of  2s.  6d.  not  only  on  their  own  acceptances,  but  also  on 
live  of  Gibflon  and  Johnson  which  they  indorsed,  will  be  gainers  to  the  extent  of 
jk  in  the  pound. 
\  On  the  other  hand,  a  majority  of  the  Court  still  remained  of  opinion,  that  as  Gibson 
ii  Johnson  were  claiming  to  be  ranked  on  the  effects  of  Scotch  bankrupts  situated  in 
11  country,  their  right  must  be  determined  by  the  law  and  practice  of  Scotland,  in 
|feh  no  principle  is  better  estabUahed,  than  that  a  person  may  plead  retention,  till 
b^  creditor  claiming  a  debt  of  any  sort  from  him  relieve  him  of  all  obligations  for 
|feh  that  creditor  is  primarily  liable.  See  No.  179,  p.  1620. 

I  The  Court  "  adhered." I 

bd  Ordinary,  Hendbrland.— For  the  Claimants,  Rolland,  Geo.  Fergusson,  J. 
I  Grant. — For  the  Objectors,  Dean  of  Faculty  Erskine,  Honyman,  Cha.  Ross. — 
i    Qerk,  Sinclair. 

B,  D.  Fd.  Die,  v.  3,  p.  145.    Fac.  Col.  No.  140,  p.  318. 

I  *4j*  This  case  was  appealed : 

[February  23, 1797. — The  House  of  Lords  Ordered  and  Adjudged,  That  the  several 
llfflocutOTS  complained  of  be  reversed ;  and  it  is  further  Ordered,  That  the  said 
ktte  be  remitted  back  to  the  Court  of  Session  in  Scotland,  to  rank  the  appellants 
prsoant  to  their  claim,  to  the  amount  of  £25,801, 4s.  lOd.,  and  to  proceed  further  in 
ke  cause,  according  to  justice. 

lo.  44.    [2594]  Mansfield,  Ramsay,  and  Company,  and  Baillie,  Pocock,  and 

Company  v.  Smith,  Wright,  and  Gray."   June  17,  1795. 

tke  clerk  of  a  Company,  which  was  insolvent,  but  not  legally  bankrupt,  having  sold 
their  effects  and  put  the  price  into  the  hands  of  a  banker,  in  consequence  of  a 
previous  concert  with  him,  on  an  account  in  his  own  name,  "  for  the  creditors 
of  the  Company,"  the  banker  was  found  entitled  to  retain,  for  a  debt  due  to 
himself,  such  a  portion  of  the  fund  in  medio  as  would  have  fallen  to  his  share,  if 
it  had  been  divided  among  the  whole  creditors  of  the  Company,  in  proportion 
to  the  amount  of  their  debts  ;  but  other  creditors  were  preferred  according  to 
the  priority  of  their  diligences. 

James  King,  Joseph  King,  and  Anthony  Charleton,  were  engaged  in  a  pottery 
pi  Newcastle,  under  the  firm  of  James  King  and  Company.  They  had  likewise  a 
^nrehoQBe  at  Leith,  which  was  managed  by  a  clerk. 
I  In  1786  the  Company  became  insolvent;  and  commissions  of  bankruptcy  were 

poed'against  the  Messrs.  Kings  as  individuals,  but  none  against  Charleton,  or  against |fc  Company. 
Upon  this  their  manager  at  Leith,  finding  it  impossible  to  carry  on  the  business 

If  the  Company,  applied  for  advice  to  Mansfield,  Ramsay,  and  Company,  bankers 
m  Edinburgh,  who  were  creditors  of  the  Company  to  a  large  amount.  By  their 
idvice  he  sold  the  goods  on  hand,  and  lodged  the  price  (amounting  to  above  £200) 
iPfith  them,  upon  an  account,  in  his  own  name,  "  for  the  creditors  of  James  King,  and 
Company." 

In  1789,  some  English  creditors  of  the  Company  raised  a  multiplepoinding,  in  the 
iMUne  of  Mansfield,  Ramsay,  and  Company,  for  the  distribution  of  the  sum  in  their 
ianda.  Appearance  was  made  for  the  assignee  under  the  commission  of  bank- 
wptcy,  and  for  various  other  creditors. 

Smith,  Wright,  and  Gray,  Bankers  in  London,  were  creditors  of  the  Company,  in 
•  bill  for  £120.    In  September  1790  they  executed  a  summons  for  payment  of  this 
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bill ;  and,  upon  its  dependence,  used  an  arrestment  in  the  hands  of  Mansfield, 
and  Company.    They  then  produced  the  summons  and  arrestment  as  an  in 
the  multiplepoinding. 

The  summons  of  constitution  was  never  called  in  Court. 
In  January  1791  they  obtained  an  interlocutor  of  the  Lord  Ordinary,  pi 

them  on  the  fund  in  medio.    Some  further  litigation  ensued  ;  but  a  decree  of 
ence,  in  their  favour,  was  extracted  in  1792. 

Having  then  applied  for  payment  to  Mansfield,  Ramsay,  and  Company,  for 
no  claim  had  been  entered  in  the  multiplepoinding,  the  latter  brought  a  sub[ 
and  reduction  of  the  decree  of  preference.     Upon  which  BaiUie,  Pocock,  and 
pany,  likewise  creditors  of  James  King  and  Company,  for  whom  no  appearance 
been  made  in  the  multiplepoinding,  after  using  an  arrestment  jurisdidionis  f\ 
gratia,  executed  a  summons  of  constitution  (which  was  called  in  Court,  and  a 
in  absence  was  obtained  on  it  within  a  year  from  its  date) ;  and  upon  its  dependh 

an  arrestment  in  the  hands  of  the  pursuers  of  reduction  ;  and  upon  this  interest  ̂   ' to  be  preferred  on  the  fund  in  medio. 
In  support  of  this  claim,  they,  along  with  Mansfield,  Ramsay,  and  Company, 
[2595]  Pleaded,  Imo,  James  King  and  Company,  having  neither  residence 

landed  property  in  Scotland,  the  summons  of  constitution  executed  against  thei 
out  of  the  kingdom,  by  Smith,  Wright,  and  Gray,  and  the  interest  founded  on  it, 
void,  as  no  arrestment  jurisdidionis  fundandcB  gratia  was  previously  executed 
them. 

2do,  The  sole  object  of  an  arrestment  upon  a  depending  action,  is  to  keep 
subject  in  medio  until  it  can  be  attached  by  diligence  on  the  decree  afterm 
obtained  in  the  action,  upon  dependence  of  which  it  was  founded.     As,  howevei^i 
summons  in  the  present  case  was  not  called  in  Court  within  year  and  day  froa; 
execution,  no  decree  can  ever  be  pronounced  on  it ;  and  consequently,  the  a: 
of  the  defenders  is  ineffectual.     And  although  an  arrestment  is  competent  a[ 
liquid  ground  of  debt,  without  a  depending  action,  the  arrester  is  in  no  case  enl 
to  a  decree  of  preference  or  of  forthcoming,  until  his  document  of  debt  be  sup]^ 
either  by  a  previous  decree  of  constitution,  or  at  least  of  registration ;  Stair,  K 
tit.  1,  §  36. 

Mansfield,  Ramsay,  and  Company 
Pleaded,  3tio,  If  the  fund  in  medio  had  been  deposited  with  the  pursuers,  with 

any  qualification  as  to  the  terms  on  which  they  were  to  hold  it,  they  would  have  bi 
entitled  to  retain  the  whole  in  extinction  of  the  debt  due  to  themselves.  The  0« 
pany,  though  insolvent,  were  not  made  legally  bankrupt ;  and  the  transaction 
not  have  been  impeachable  on  the  acts  1621  and  1696  ;  and  still  less  on  the  heid 
actual  fraud.  Since,  therefore,  the  qualification,  in  the  terms  of  depositation,  is  t 
circumstance  which  gives  the  other  creditors  of  the  Company  any  right  to  claim 
all,  they  must  allow  it  to  be  carried  into  full  effect ;  and  the  pursuers,  if  not  entill 
to  hold  the  money  in  their  hands,  as  trustees  for  the  whole  creditors,  must  at  kl 
be  entitled  to  retain,  for  their  own  debt,  the  sum  which  would  have  fallen  to  til 
share,  had  all  parties  concerned  been  in  the  field.  Their  not  being  allowed  to  do 
would  be  unreasonable,  as  they  could  not  attach,  by  diligence,  a  fund  in  their 
possession. 

Answered,  Imo,  The  sole  object  of  an  arrestment  jurisdictionis  fundanda 
is  to  insure  that  the  judgment  pronounced  in  the  subsequent  action  shall  not 
nugatory.     It  is,  therefore,  never  required  where  the  defender  has  a  landed  estate. 

Scotland.    For  the  same  reason,  it  was  unnecessary  in  the  present  case,  where  *' 
multiplepoindinf^,  by  placing  the  fund  in  m^dio  under  the  jurisdiction  of  the  0 
had  anticipated  its  effect. 

2do,  Where  the  purpose  of  executing  a  summons  is  merely  to  produce  it  as 
interest  in  a  ranking  of  creditors,  the  production  of  it  in  the  ranking  is  equivalent 
its  being  called  in  Court.     Besides,  the  arrestment  might  have  proceeded  on  the  1 
itself,  without  a  previous  action ;  and  it  would  be  hard  that  a  precaution,  which  i*j 
not  essential,  should  be  fatal  to  the  diligence. 

It  is  a  mistake  to  suppose,  that  a  decree  of  constitution  was  at  all  necessaijW 
the  present  case.  The  production  of  an  executed  summons  and  arrestinew 
[2596]  gives  a  legal  title  to  compete  in  a  multiplepoinding.  There  all  parties  intereslBl 
are  in  the  field,  and  have  an  opportunity  of  canvassing  the  justice  of  the  claims  pn* 
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duced.  The  decree  of  preference  is,  therefore,  to  be  considered  as  a  general  decree 
of  constitution  for  all  concerned.  To  oblige  each  creditor  to  constitute  his  debt  apart, 
would  be  multiplying  judicial  procedure  to  no  purpose. 

3tio,  It  is  admitted,  that  the  Company  was  notoriously  insolvent,  and  even  that 
commissions  of  bankruptcy  had  been  issued  against  two  of  the  partners,  before  the 
fund  in  medio  was  lodged  with  the  pursuers.  It  was  therefore  the  duty  of  the  Com- 

pany to  have  kept  their  property  m  their  own  possession,  subject  to  the  diligence 
of  their  creditors,  leaving  it  to  them  to  acquire  preferences,  according  to 
their  activity.  No  trust-right  granted  by  the  Company  would  have  been  effectual 
against  non-acceding  creditors  ;  and  the  powers  of  their  clerk  were  still  more  limited. 
If  he  found  it  necessary  to  dispose  of  the  goods  on  hand,  he  ought  to  have  lodged 
the  price  with  a  neutral  banker.  Since  his  acting  otherwise  was  owing  to  the  advice 
of  Mansfield,  Ramsay,  and  Company,  they  are  not  entitled,  without  having  done  any 
diligence  to  attach  the  subject,  to  retain  any  part  of  it  for  their  own  debt ;  and  still 
less,  by  considering  themselves  as  trustees  for  all  concerned,  to  put  the  most  supine 
on  a  footing  with  the  most  active  creditor.  If  there  is  any  hardship  in  their  situation, 
they  have  themselves  to  blame  for  it.  If  it  was  incompetent  for  them  to  have  arrested 
the  funds  in  their  own  name,  they  might  have  assigned  their  grounds  of  debt  to  a 
friend,  who  might  have  done  so  for  their  behoof. 

The  Lord  Ordinary  found  the  expense  of  raising  the  original  process,  and  extracting 

the  decree  in  it,  a  preferable  burden  on  the  fund  in  medio ;  "  preferred  Messrs.  Smith, 
Wright,  and  Gray,  secundo  loco,  upon  the  funds  in  medio,  for  payment  to  them  of  the 
two  sums  of  £120,  and  £25  Sterling,*  with  interest^  in  terms  of  the  decree  charged 
upon  :  Preferred  William  Crumlington  and  Company,  Messrs.  Walkers,  Fishwick, 
and  Company,  tertio  loco,  upon  the  funds  in  medio,  for  payment  to  them  of  the  sums 
contained  in  the  accounts  produced  for  them.f  And  preferred  Baillie,  Pocock,  and 
Company,  quarto  loco,  for  payment  to  them  of  the  sums  contained  in  the  decreet 

produced  for  them." Upon  advising  a  reclaiming  petition,  with  answers, 
The  Court  were  unanimously  of  opinion,  that  the  process  of  multiplepoinding  super- 

seded the  necessity  of  an  arrestment  jurisdictionis  fundandce  gratia,  and  that  the 
decree  of  preference,  produced  by  the  defenders,  rendered  it  unnecessary  either  to 
call  the  summons  in  Ck>urt,  or  to  take  a  decree  of  constitution  upon  it ;  but  the  Com- 

pany not  having  been  legally  bankrupt  at  the  time  the  money  was  lodged,  and  the 
transaction  being  fair  and  reasonable,  it  was  thought  that  Messrs.  Mansfield,  Ramsay, 
and  Company,  were  entitled  to  a  rateable  proportion  of  the  fund  in  medio, 

[2597]  '^^  Lords  found,  "  That  Messrs.  Mansfield,  Ramsay,  and  Company,  are 
entitled  to  retain,  out  of  the  fimd  in  their  hands,  a  proportion  thereof,  corresponding 
to  their  own  debt,  in  comptUo  with  the  debts  due  to  the  whole  other  creditors  of  the 
bankrupts :  preferred  Baillie,  Pocock,  and  Company,  tertio  loco,  according  to  the  date 
of  the  arrestments  :  Found  Messrs.  Crumlington  and  Company,  and  Messrs.  Walkers, 
Fishwick,  and  Company,  are  only  entitled  to  be  ranked  on  the  remainder  of  the  funds 
pari  passu  with  Mansfield,  Ramsay,  and  Company,  for  the  balance  of  their  debt,  and 
any  other  creditors  of  the  bankrupt  who  have  used  no  arrestments  :  And,  with  these 
variations,  adhered  to  the  interlocutor  reclaimed  against,  and  refused  the  desire  of 
the  petition ;  and  remitted  to  the  Lord  Justice-Clerk  Ordinary  to  apply  this  inter- 

locutor, so  far  as  to  ascertain  the  amount  of  the  proper  debts  due  to  Messrs.  Mansfield, 
Ramsay,  and  Company,  and  the  amount  of  the  debts  due  to  the  whole  other  creditors 

of  the  bankrupts."    See  Forum  Competens. — Process. 

Lord  Ordinary,  Justice-Clerk. — Act.  Dean  of  Faculty  Erskine. — Alt.  Soucitor- 
General  Blair,  D.  Douglas. — Clerk,  Gordon. 

D.  D.  Fol,  Die.  V.  3,  p.  146.    Fac.  Col.  No.  177,  p.  419. 

*  This  last  sum  was  the  amount  of  the  expenses  awarded  them  in  the  original  i action. 

t  These  two  Companies  were  ranked  in  the  same  order  in  the  decree  of  multiple- 
poinding, upon  production  of  accounts  against  the  Company  ;  but  they  had  done  no 

diligence  against  the  subject. 

I 
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No.  50.  [2601]  Paton  v.  Barclay.    January  11,  1627. 

A  master  being  pursued  by  a  tenant's  onerous  assignee,  his  oompeDsation  was  i 
tained,  though  upon  a  decree  against  the  cedent  posterior  to  the  assignatioii,^ 
decree  being  for  bygone  farms,  long  before  the  assignation. 

In  a  suspension  betwixt  Paton  and  Barclay,  wherein  Paton  being  charged  toj 
300  merks,  conform  to  his  bond,  whereto  Barclay  was  made  assignee  by  the  < 
to  whom  the  bond  was  made  ;  the  reason  was,  that  the  cedent  being  this  i 
tenant,  in  some  lands  occupied  by  him,  for  the  which  he  was  debtor  to  the  bv 
in  as  many  farms  as,  being  liquidate,  extended  to  the  sum  contained  in  the  i 
and  which  farms  were  owing  to  him  at  the  time  of  the  making  of  the  said  aai 
likeas,  since  that  assignation,  he  hath  recovered  decreet  against  the  cedent,  his  ( 
for  paying  of  the  same,  and  liquidating  the  prices  thereof,  which  ought  to  con 

against  the  assignee,  as  it  would  have  compensed  against  the  cedent's  self  if  he  1 
been  charger. — The  Lords  found  this  compensation  relevant  against  the  asd 
as  well  as  against  the  cedent ;  albeit  the  decreet  against  the  cedent,  which  both  i 
the  cedent  his  debtor,  and  also  liquidate  the  debt,  was  posterior  to  the  assign 
made  to  this  charger,  who  was  a  tru^  creditor  to  the  cedent,  and  that  it  was  i 
for  satisfying  of  his  just  debt ;  and  albeit  the  assignation  preceded  the  said  de 
seeing  the  decreet  was  obtained  by  the  master  agamst  his  tenant  for  the  farm  (rfi 
ground,  which  was  a  debt  for  some  years  duties  preceding  the  assignation  mads  J 
the  charger,  owing  to  the  master,  albeit  the  same  was  not  decerned  before  the  assil 
tion,  but  thereafter,  which  was  sustained,  seeing  nothing  was  alleged  against 
debt  owing  by  the  cedent  to  the  suspender,  contained  in  the  said  decreet. 

Act.  MowAT. — Alt.  Lawtie. — Clerk,  Hay. 

Fd.  Die.  v.  1,  p.  161.     Dune,  p.  255* 

No.  60.    [2609]  Ml'*  Patrick  Strachan,  Servant  to  Sir  Francis  Grant,  Advocate 
The  Maoistrates  of  Aberdeen.    February  14,  1708. 

Andrew  Skeen  of  Rutherstane  granted  to  James  Skeen  his  brother,  a  bond  i 
£1000,  dated  1st  July  1671 ;  and  the  11th  of  November  thereafter  became  caulieai 

for  him  to  the  town  of  Aberdeen  for  a  year's  tack-duty  of  the  excise,  at  £53  Steifi 
monthly ;  for  security  whereof,  upon  distress  in  December  1672,  he  granted  a 
position  of  his  lands  to  the  town.  In  May  1672,  James  Skeen  assigned  the  £1 
bond  to  his  brother-in-law,  Alexander  King,  who  in  June  1673,  transferred  it  to  Ji 
Lumsden,  James  Skeen's  relict,  who,  in  April  16''^  «rot  from  Andrew  Skeen  an 
able  bond  of  corroboration,  and  her  right  is  conveyed  to  the  town  of  Aberdeen, 

prior  to  the  said  bond  of  corroboration,  Mr.  Patrick  Strachan's  father  being  ci 
to  Andrew  Skeen,  did  both  inhibit  him  in  August  1673,  and  get  an  heritable  sc 
for  £2784  out  of  his  lands  in  March  1674,  made  public  by  infeftment.  Mr.  Pat 
as  heir  to  his  father,  pursued  a  mails  and  duties  of  these  lands  of  Rutherstane,  whenii 
compearance  was  made  for  the  town  of  Aberdeen,  who  claimed  preference  upon  iM 
£1000  debt,  to  which  they  had  right  by  progress. 

Alleged  for  the  pursuer  :  The  town  can  found  no  preference  on  the  £1000  boi4 
because  compensed  while  it  stood  in  the  person  of  James  Skeen  ;  in  so  far  as,  Andnff 

Skeen  being  engaged  as  his  brother's  cautioner  for  the  tack-duty,  and  distressed  t^ 
granting  an  infeftment  in  his  lands  for  the  same  to  the  town,  who  are  paid  by  tMI 
intromissions  with  the  rents,  the  pursuer,  as  creditor  to  Andrew  Skeen  by  a  r^  li^ 
in  these  lands,  doth  justly  found  upon  compensation,  or  retention  of  the  £1000,  H 

the  common  debtor  might  have  done  against  the  town's  authors  for  relief  of  tW 
said  tack-duty. 

Answered  for  the  defenders  :    By  the  common  law,  jus  retentionis  was  in<m 
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competent  even  against  singular  successors,  of  species  and  things  in  the  custody  of 
others  than  the  proprietor,  lor  what  had  been  necessarily  expended  upon  the  account 
thereof :  But  retention  was  never  allowed  to  a  debtor  in  a  liquid  sum,  against  an 
assignee  upon  the  account  of  some  other  deed  performable  by  the  ce-[2610]-dent, 
which  came  not  under  the  precise  terms  of  compensation.  Ex  equUate,  the  exception 
of  retention  may  sometimes  be  competent  against  a  liquid  debt ;  as  to  a  cautioner 
pursued  by  the  principal  debtor  for  a  liquid  debt  due  by  him  to  the  principal,  thou^  he 
cannot  formally  compense,  he  being  debtor  to  pay  a  sum,  and  the  other  only  obliged 
ad  factum  frcBstandumy  viz.  to  relieve  the  cautioner ;  which  debts  are  not  commensur- 

able de  liquido  in  liquidum.  But  then  this  exception  is  only  competent  against  the 
creditor  himself,  and  not  against  an  assignee  for  an  onerous  cause  :  Because,  it  is  a 

simple  personal  exception,  that  doth  not  extinguish  the  debt,  arising  from  the  creditor's 
dole  in  seeking  payment  from  his  cautioner,  before  he  reheve  him  of  his  engagement 
for  the  principal.  2do,  Esto  retention  had  been  competent,  it  was  past  from  by 

Andrew  Skeen's  granting  the  bond  of  corroboration  in  April  1674,  long  after  the 
engagement  of  cautionry.  3tio,  James  Skeen  was  denuded  of  the  bond  before  the 
term  of  payment  of  the  tack-duty,  and  so  before  Andrew  was  or  could  be  distressed 
as  cautioner,  or  any  debt  liquidated  against  him  upon  that  head  ;  consequently  the 
assignee  cannot  be  concerned  therewith. 

Replied  for  the  pursuer :  Albeit  the  tack-duty  had  not  been  liquid,  retention 
was  competent  to  Andrew  Skeen  for  security  of  his  relief,  and  consequently  is  com- 

petent to  his  creditor  Mr.  Patrick  Strachan  :  But  ita  est,  that  by  the  heritable  security 
granted  to  the  town  of  Aberdeen  in  December  1672,  Andrew  Skeen  was  distressed, 
and  the  tack-duty  therein  liquidated  to  £53  Sterling  monthly  for  one  year,  which 
liquid  debt  must  be  drawn  back  to  the  date  of  the  tack  of  the  excise.  2do,  Prior  to 
the  bond  of  corroboration,  Mr.  Strachan  had  both  inhibited  Andrew  Skeen,  and  got 

infeftment  in  his  lands,  which  jus  qucBsitum  could  not  be  prejudiced  by  Andrew's 
granting  a  posterior  corroboration.  3tio,  Though  at  the  date  of  the  assignation  by 
James  Skeen  to  Alexander  Sling,  the  term  of  pa3rment  of  a  part  of  the  tack-duty  was 

not  come,  that  could  not  hinder  retention ;  because,  Imo,'  dies  cesserat,  licet  non  venerat, 
and  a  debt  in  diem  is  due  from  the  date,  though  execution  for  pa3rment  be  superseded 
to  a  day.  True,  a  cautionry  may  be  thought  an  obUgement  in  pendenti  for  a  time, 
when  the  existence  of  the  principal  obligement  depends  upon  the  elapsing  of  terms ; 
as  in  the  case  of  a  cautioner  for  a  liferent,  where  non  constat  if  the  liferenter  will  outlive 
subsequent  terms,  or  a  cautioner  in  a  tack  for  more  years  than  one,  which  commonly 
goes  not  to  heirs  and  assignees,  unless  expressly  conceived  in  their  favours.  But 

Andrew  Skeen  was  cautioner  for  one  year's  tack-duty,  which  tack  would  have  sub- 
sisted whether  the  tacksman  had  lived  or  not ;  and  the  obligement  of  cautionry  was 

the  same  thing  upon  the  matter,  as  if  a  liquid  bond  for  a  sum  equivalent  to  the  tack- 
duty  payable  at  several  terms  had  been  granted  ;  in  which  case,  the  cautioner  would 
certainly  have  had  retention  till  he  were  relieved  of  moieties  due  before,  though 

payable  after  assignation  of  the  cautioner's  bond ;  because,  in  personal  rights,  all 
exceptions  competent  against  the  cedent,  are  competent  against  his  assignee,  except 

as  to  probation  by  the  cedent's  oath.  And  where  a  man  has  a  right  in  his  person  to 
another's  be-[2611]-hoof,  whatever  he  expends  or  obligeth  himself  for  that  other,  is 
a  real  burden  upon  the  subject  affecting  singular  successors,  as  presimied  to  be  under- 

taken upon  the  faith  thereof.  Earl  of  Bedford  v.  Lord  Balmerinoch ;  voce  Mutual 

CoNTBACT  ;  just  as  when  one  having  another's  money  in  his  hand,  becomes  cautioner 
for  that  other  in  contemplation  thereof.  Besides,  one  of  the  reasons  why  our  custom 
allows  retention  in  a  man's  own  hand,  to  have  the  same  effect  with  arrestment  of  a 
subject  in  the  hands  of  another,  is,  for  that  a  person  cannot  affect,  directly  by  arrest- 

ment or  otherways,  money  in  his  own  hand,  and  pro  facto  habetur,  per  quern  non  stetit 
quo  minus  fleret.  The  Lords  have  also  frequently  so  decided,  even  in  the  case  where 

there  was  no  distress  at  the  time  of  the  principal's  assigning  his  cautioner's  bond. 
Duplied  for  the  defender  :  If  one  to  whom  compensation  is  competent,  corroborate 

the  bond  in  favours  of  tho  assignee,  the  benefit  of  objecting  compensation  against 
the  assignee,  is  lost ;  seeing  compensation  not  applied  operates  nothing  :  And  it  will 
not  be  pretended,  that  a  right  of  retention  is  better  than  compensation.  Inhibition 
may  indeed  stop  the  conveyance  of  heritage,  but  it  was  never  heard  to  discharge  an 
exception  arising  upon  a  personal  deed,  such  as  the  obhgation  of  relief  :  And  though 
the  infeftment  in  the  lands,  would  be  a  ground  to  reduce  posterior  rights  on  these 
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lands ;  what  doth  that  signify  to  hinder  the  discharge  of  an  extrinsic  peTBOX 
ception,  when  Andrew  Skeen  was  of  entire  credit  ?  2do,  It  is  true  in  the  case  b 
the  Lords  BaUantyne  and  Sinclair,  retention  was  allowed  to  my  Lord  Sincl 
relief  of  his  cautionry  for  Sir  James  Cockburn  ;  But  then  this  was  carried  very  i 
and  the  point  was  not  fully  heard  in  presence.  Besides,  there  was  a  specialty  i 
Lord  Sinclair's  case  ;  for  Sir  James  Cockburn  was  broken  and  fled  before  the  i 
ment  in  the  Lord  Sinclair's  hands,  so  that  in  efiect  the  cautioner  was  under  < 
whereas  James  Skeen  was  solvent  and  in  good  condition  when  he  assigned  the  I 
to  Alexander  King.    See  Mutual  Contbact. 

The  Lords  found  that  Andrew  Skeen  being  engaged  as  cautioner  for  his 
James  in  the  tack  of  the  excise,  before  he  assigned  the  £1000  bond  founded  i 
Alexander  King,  had  thereby  right  of  retention  of  the  sums  contained  in  the^ 
bond  due  by  him  to  James,  till  he  were  reheved  of  his  cautionry.    And  Ion 
said  defence  competent  to  Mr.  Patrick  Strachan  the  pursuer  in  this  competit 

the  mails  and  duties  of  Andrew  Skeen's  lands,  whereon  the  pursuer  is  a  real  c 
and  used  inhibition  against  Andrew  before  he  granted  the  bond  of  corroboxatia 

the  town  of  Aberdeen's  cedent.    And  therefore  preferred  Mr.  Strachan's 
the  town's  claim  upon  the  said  bond  of  £1000,  and  diligence  done  thereon. 
Inhibition.    See  No.  30,  p.  2570.  Fol.  Die.  v.  1,  p.  162.    Forbes,  p. 

No.  80.    [2625]  Pearson  v.  Sir  Robert  Crichton,  alias  Murray.     Novemii 
1672. 

A  factor  cannot  retain  or  compensate  his  intromissions,  by  any  of  his  constitmei 
debts,  assigned  to  him  after  his  intromissions. 

Pearson  having  charged  Sir  Robert  Murray  for  payment  of  a  bond,  he  suspa 
and  alleges  compensation  ;  and  that  Pearson,  having  been  chamberlain  to  the 
Earl  of  Annandale  in  Ireland,  and  after  his  decease,  being  continued  by  Sir  Roh 
to  whom  the  Earl,  according  to  the  law  of  Ireland,  had  disponed  his  estate  by  tei 
ment  for  payment  of  his  debt,  that  the  charger  had  intromitted  with  certain  id 
of  these  lands,  which  he  referred  to  his  oath,  and  craved  compensation  ;  who  depoi 
and  acknowledged  his  intromission,  but  alleged  he  ought  to  retain  these  rents^  l 
have  compensation  in  his  own  hand,  by  certain  bonds  due  by  the  said  Earl  to  Jl 
Greg,  whereupon  he  is  assignee  ;  and  the  said  Sir  Robert  being,  by  the  dispositi 

liable  to  the  Earl's  debt,  ought  to  allow  the  same. — It  was  answered.  That  tl 
debts  were  not  liquid  by  any  sentence,  and  that  no  chamberlain,  nor  any  other  serfl 

or  depositary,  could  take  assignation  to  his  constituent's  debts,  and  crave  compel 
tion  thereupon ;  because  the  chamberlain  being  a  servant,  the  property  of  his  iota 
mission  remained  in  his  master,  and  he  could  not  refuse  to  dehver  the  same,  wm 
soever  demanded.  J 

The  Lords  found  that  the  chamberlain  could  not  retain  or  compense  his  inM 

mission,  by  any  of  his  constituent's  debts,  assigned  to  him  after  his  intromission.   ' 

Fd,  Die,  V.  1,  p.  163.    Stair,  v.  2,  p.  115. 

No.  82.    [2626]  Creditors  of  Mr.  Hugh  Murray  v.  Andrew  Chalmbr.    June  1S| 1744. 

When  money  is  put  into  the  hands  of  a  mandatary,  to  be  applied  for  a  certain  purpoM^ 
the  death  of  the  mandant,  before  the  apphcation,  entitles  the  mandataiy  <*| 
retain  the  money  in  compensation  of  debt  due  to  him  by  the  mandant. 

Hugh  Murray,  advocate,  executor  nominate  by  Sir  James  Rochead's  will,coft*| 
firmed  the  moveables  and  executed  the  testement.  In  March  1741,  being  about  ̂ 1 
leave  the  town  of  Edinburgh,  and  apprehending  a  demand  from  Sir  James  RoGheaAj 
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next-of-kin  of  the  balance  in  his  hand,  for  which  they  had  obtained  a  decree  against 
him  as  Sir  James's  executor,  he  lodged  in  the  hand  of  Andrew  Chalmer,  his  clerk  and 
ordinary  doer,  a  sum  to  answer  the  said  demand,  and  took  from  him  a  declaration 

in  the  foUowing  terms  :  ''  I  Andrew  Chalmer,  writer  in  Edinburgh,  grant  that  Mr. 
Hugh  Murray  advocate,  has  given  me  in  cash  £135  Sterling,  with  which  I  am  to  pay 
the  sum  he  is  decerned  to  pay  to  the  nearest  of  kin  of  Sir  James  Rochead,  and  to 

report  him  their  discharge."  The  next-of-kin  not  having  made  a  demand,  the  money 
remained  with  Chalmer  till  Mr.  Murray  died  insolvent,  when  his  creditors  attached 
the  same  by  a  confirmation  as  executors-creditors.  Chalmer  brought  a  multiple- 
poinding,  and  claimed  retention  of  this  sum  for  reUef  of  certain  debts  wherein  he 
was  cautioner  for  Mr.  Murray.  The  creditors  opposed  this  demand,  insisting,  in 
terms  of  the  statute,  That  compensation  is  confined  to  actions  of  debt,  and  does  not 
take  place  in  an  actio  mandati  ;  that  a  person  employed  as  a  hand,  is  limited  to  act 
like  a  hand,  by  delivering  the  subject  as  directed ;  and  that  Chalmer  can  no  more 

withhold  Mr.  Murray's  cash  from  his  creditors,  than  he  could  from  Mr.  Murray  him- 
self. Chalmer  on  the  other  hand  admitted.  That  being  employed  only  as  a  hand,  it 

became  his  duty  to  pay  the  sum  to  Sir  James  Rochead's  executors,  or  to  redeliver 
the  same  to  Mr.  Murray  himself,  if  demanded ;  and  that  in  either  of  these  cases 
he  had  no  ground  of  compensation  or  retention.  But  he  insisted,  That  the  case 
was  altered  by  Mr.  Murray  s  death,  which  put  an  end  to  the  mandate  ;  after  which 

he,  Chalmer,  could  not  lawfully  pay  the  money  to  Sir  James's  next-of-kin,  which 
therefore  remained  in  his  hand  as  a  proper  debt  due  to  Mr.  Murray's  representatives, 
subjected  to  compensation  and  retention. 

The  creditors  acknowledged  the  mandate  to  be  so  far  at  an  end  by  Mr.  Murray's 
death,  that  Chalmer  could  not  lawfully  thereafter  pay  the  money  to  Sir  James's  next- 
of-kin  ;  but  insisted.  That  one  branch  of  the  mandate  remained  entire,  which  is,  to 

redeliver  the  money  to  Mr.  Murray's  representatives.  They  put  the  case,  that  Mr. 
Murray,  finding  use  for  the  money,  had  changed  his  mind,  and  recalled  the  commis- 

sion ;  Chalmer  must  instantly  have  restored  the  money,  and  would  not  have  been 
allowed  to  retain  the  same  upon  any  ground  whatever ;  and  yet,  by  alteration  of 

will,  the  mandate  was  as  much  at  an  end  as  it  could  be  by  Mr.  Murray's  death. 
Chalmer  answered,  That  there  is  a  wide  difference  betwixt  the  putting  an  end 

to  the  mandate  by  Mr.  Murray's  death  and  by  his  alteration  of  will ;  that,  during 
Mr.  Murray's  life,  there  were  no  termini  habUes  for  compensation  or  reten-2627]"tioii» 
in  respect  that  Chalmer,  if  he  did  not  restore  the  money  to  his  constituent,  stood 

bound  to  pay  it  to  Sir  James  Eochead's  next-of-kin  ;  but  that  Mr.  Murray's  death 
having  put  an  end  to  the  latter  branch  of  the  obligation,  nothing  remained  but  a 
simple  claim  of  restitution,  which  may  be  subjected  to  compensation  or  retention ; 
and  he  added,  that  the  same  exception  would  have  been  competent  against  Mr.  Murray 

himself,  had  Sir  James's  executors  been  aliunde  satisfied  of  their  claim  against  Mr. Murray. 

"  Found,  That  the  contract  betwixt  Mr.  Hugh  Murray  and  Andrew  Chalmer, 
was  a  mandate  which  expired  and  became  ineffectual  by  Mr.  Murray's  death  ;  and 
that  thereby  Andrew  Chalmer  was  in  the  common  case  of  one  having  his  debtor's 
money  in  his  hand,  for  which  he  was  obliged  to  accoimt ;  and  that  therefore  retention 

is  competent  to  him  until  he  be  relieved  of  his  cautionary  engagements." 

Fol.  Die.  V.  3,  p.  149.    Rem.  Dec.  v.  2,  No.  54,  p.  82. 

No.  84.    [2628]  Sif  Francis  Scot  of  Thirlestane,  and  James  Scot  of  Bristo  v.  Scot 
of  Hartwood-mjnres.    February  23, 1697. 

A  party  obtained  assignation  to  an  adjudication,  and  gave  back-bond  to  pay  or  denude. 
He  attempted  to  retain  till  paid  a  debt  due  to  him  by  the  cedent.  Being  a  trust, 
or  deposite,  compensation  found  not  competent  or  receivable. 

Amiston  reported  Sir  Francis  Scot  of  Thirlestane,  and  James  Scot  of  Bristo,  who 
had  led  an  adjudication  against  Scot  of  Hartwood-mjnres,  for  debts  owing  [2629]  to 

MOR.  I.  12 
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himself,  and  likewise  on  bonds  due  to  James  Scot  of  Bowhill,  and  otheis,  to  i 
gave  back-bonds  declaring  the  trust,  and  obliging  himself  to  hold  compt^  reeko 
and  payment  for  what  he  should  recover,  or  denude.     Bowhili  having  assigned  I 

Francis  to  Bristo's  back-bond,  and  he  craving  him  to  denude  ;  he  alleged,  upon  < 
pensation,  that  Bowhili  was  owing  him  as  much  by  clear  liquid  bonds,  and  whidill 

advanced  him  on  the  faith  of  the  trust  he  had  of  Hartwood-myres'  adjudication,  i 
that  he  would  retain  till  he  were  paid. — ^Answered  for  Sir  Francis,  Imo,  This  is 

liquid,  neither  being  inter  eosdem,  nor  a  compensible  sum,  but  only  an  obL' 
to  denude,  which  is  the  prestation  of  a  fact. — Replied,  That  it  was  an  alt 
obligation,  either  to  pay  or  denude,  in  all  which  cases  dectio  est  debitoris  ;  and  it] 

elect  to  pay,  then  compensation  is  in  construction  of  law  equivalent  thereto.     Yetl' Lords  considered  this  was  a  trust,  and  that  reddere  depositum,  was  juris  ̂ etUivm,  i 
compensation  was  neither  competent  nor  receivable  against  a  depositum ;    and  i 
Francis  being  an  assignee  for  an  onerous  cause,  they  repelled  the  compensation  i 

far  as  proponed  on  Bowhill's  debts  against  him.     Yet  BowhilFs  dischar^  would  1 
precluded  Sir  Francis  ;  and  it  has  been  oft  found,  that  back-bonds  qualify  and  i 
not  only  personal  rights,  but  even  apprisings  and  other  real  rights,  till  either  ii 
ment  be  taken  upon  them,  or  the  legal  be  expired  ;  and  even  against  singular  succc 
and  third  parties,  whereof  there  is  an  eminent  case,  5th  February  1678,  Mr. 
M'Kenzie  v.  Watson.    See  Personal  and  Transmissible. 

Fd.  Die,  V.  1,  p.  164.     Fountainhall,  v.  1,  p.  77a 

No.  85.    The  Executors-Creditors  of  John  Stuart,  Merchant  in  Edinburgh  r. 
Robert  Stuart,  Professor  of  Philosophy  in  the  College  of  Edinburgh.     July  1| 
1709. 

A  legacy  being  left  to  two  brothers,  the  share  of  one  of  them,  who  had  died,  w« 
deposited  in  the  hands  of  the  other.  Found,  that  he  could  not  retain  for  a  debl 
due  to  himself,  in  competition  with  other  creditors  of  the  defunct. 

James  Stuart,  advocate,  one  of  the  town  clerks  of  Edinburgh,  having,  before  Ut; 
decease  in  January  1704,  disponed  and  made  over  all  his  means  and  e£Eects  in  tmit 
to  Sir  James  Stuart  of  Goodtrees,  his  uncle,  and  Sir  Hugh  Cunninghame  of  Crai^pd^ 
his  father-in-law,  for  the  ends  mentioned  in  the  disposition  ;  with  a  clause  ordamiq|! 
what  remained  of  his  estate,  after  payment  of  his  debts  and  legacies,  to  be  madt; 
furthcoming  to  his  two  brothers,  John  and  Robert  Stuarts,  equaUy  betwixt  them ; 
and  John  Stuart  chancing  to  die  a  little  after  James,  before  the  trustees  had  executed 
his  will ;  they,  the  trustees,  the  25th  March  1705,  ordered  £6029,  the  superplus  balance 

of  James's  free  gear,  to  be  put  in  Mr.  Robert's  hands,  to  be  kept  and  made  f  urthcomiflf 
by  him,  to  such  as  should  be  found  to  have  best  right.  John  Stuart's  creditors  ooi». 
firmed  his  share  of  the  money  as  executors-creditors  to  him,  and  pursued  Mr.  Robei| 
for  payment. 

[2630]  Alleged  for  the  defender  ;  He  being  creditor  to  his  brother  John  in  a  hqmi; 
bond  of  £730  of  principal,  and  some  bygone  annualrents,  ought  to  have  retention  it 

his  own  hands  for  his  payment ;  especially  considering,  that  the  share  of  JanM' 
Stuart's  estate  falling  to  his  brother  John,  was  never  in  bonis  of  John,  but  in  tln^ 
person  of  the  trustees,  who  had  the  absolute  disposal  thereof  after  John's  death,  lal 
were  only  liable  to  an  action  of  trust  at  the  instance  of  his  creditors  or  repreaentativeft.1 

And  these  trustees  having  put  the  money  in  the  defender's  hands,  to  be  furthcoming; 
to  John's  creditors,  he  might  justly  pay  himself  in  the  first  place,  by  virtue  of  dii] 
delegation  ;  as  well  as  the  trustees  might  have  immediately  paid  the  creditors  wiA 
the  money,  as  far  as  it  would  go,  without  necessity  of  confirmation. 

Replied  for  the  pursuers ;  Their  debtor's  share  of  his  brother's  means,  was  •• 
bonis  of  the  debtor,  at  his  decease,  and  not  then  in  the  defender's  hands ;  so  ihslk' 
whatever  way  thereafter  he  attained  possession,  he  could  not  retain  for  his  own  pay- 

ment, without  establishing  a  title,  by  confirming  himself  executor-creditor.  Creditoit 
cannot,  by  any  indirect  means,  prefer  themselves  to  other  creditors,  doing  diligeset 
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after  the  common  debtor's  decease,  8th  February  1662,  Crawford  contra  Earl  of 
Murray,  No.  63,  p.  2613 ;  and  14th  February  1662,  the  Children  of  Mouswell  contra 
Laurie,  No.  64,  p.  2614.  And  the  trustees  could  not  transmit  any  title  to  John 

Stuart's  effects,  from  whom  they  had  no  trust  or  powers  to  pay  his  debt.  Besides, 
whether  the  right  of  John's  share  was  in  bonis  ejus^  or  in  the  person  of  the  trustees, 
they  could  never  evacuate  the  trust,  by  giving  his  share,  after  his  death,  to  any  person 
wanting  a  title. 

Duplied  for  the  defender ;  Creditors  cannot,  indeed,  by  indirect  means  prefer 
themselves  to  others,  and  it  is  certainly  a  most  indirect  method,  for  a  debtor  to  take 

an  assignation  to  his  deceased  creditor's  debts,  in  order  to  compense  against  the 
defunct's  other  creditors  doing  diligence,  which  is  the  case  of  the  cited  decisions ; 
seeing  this  course  would  open  a  door  to  any  creditor  to  operate  his  own  preference, 
by  colluding  with  a  debtor.  But  here  there  is  no  such  practice ;  on  the  contrary, 
the  defender  got  the  money  fairly  in  his  hands  by  the  trustees,  who  had  the  only  right 
thereto,  and  did  truly  apply  it  for  the  use  they  received  it ;  2dly,  Suppose  John  Stuart 
had  lodged  in  Mr.  Robert's  hands,  a  sum  to  be  expended  by  him,  m  paying  John's 
creditors,  is  it  to  be  imagined  that  Mr.  Robert  could  not  in  that  case  have  paid  himself, 

after  the  debtor's  decease,  without  confirmation  ?  seeing,  ̂ i  suum  recipit,  corhdictione nan  tenetur ;  much  more  must  retention  be  allowed  in  this  case,  where  in  efEect  the 
money  was  never  in  bonis  defunctiy  but  the  trust  flowed  from  others.  Again,  as,  had 

the  money  been  put  by  the  trustees  in  Mr.  Robert's  hand,  while  John  was  alive, 
he,  Mr.  Robert,  would  have  good  right  of  retention  ;  so  he  must  be  allowed  the  like 

jus  retentionis  against  John's  executors-creditors. 
Triplied  for  the  pursuers ;  The  disparity  is  manifest ;  for  putting  the  money  in  Mr. 

Robert's  hand  in  John's  lifetime,  would,  ipso  facto,  have  made  an  ex-[2631]-tinguish- 
ing  concursus  debiii  et  creditiy  which  could  not  happen  by  his  getting  the  money  after 
John's  decease,  which  nothing  but  a  legally  estabhshed  title  could  efEect. 

The  Lords  found.  That  Mr.  Robert  Stuart  had  no  right  of  retention  for  his  own 
payment ;  and  that  the  Creditors  of  John  Stuart  ought  to  be  preferred  to  his  share 
of  the  deposited  money,  according  to  the  diligence  used  by  them  to  afEect  the  same. 

Fd.  Die.  V.  1,  p.  164.     Forbes,  p.  348. 

No.  102.  [2640]  Wright  v.  Sheill.    July  25,  1676. 

Compensation  not  receivable  against  a  decree  in  absence,  unless  where  made  null 
and  turned  into  a  libel. 

William  Wright,  as  assi^ee  by  John  Sheill,  in  Carlourie,  to  several  bonds  ad- 
debted  to  John  Sheill  in  Leith,  obtained  decreet  before  the  Sheriff  of  Edinburgh  in 
anno  1662,  against  George  Sheill,  brother  and  heir  to  John  Sheill,  wherein  he  appriseth 
certain  tenements  in  Leith,  and  now  pursues  for  mails  and  duties  thereof.  The 

defender  alleged,  That  he  had  raised  reduction  of  the  Sheriff's  decreet  upon  com- 
pensation, by  a  debt  due  by  John  Sheill  in  Carlourie,  the  pursuer's  cedent,  to  John 

Sheill  in  Leith,  and  takes  the  same  away  by  compensation,  so  that  the  ground  of 
the  apprising  being  extinct,  it  falls  in  consequence  ;  likeas,  shortly  after  the  apprising 
decreet  is  obtained,  establishing  the  debt  both  active  and  passive,  whereupon  com- 

pensation is  founded,  albeit  the  very  concourse  of  the  two  sums  ab  initio  inter  easdem 
ftrsonas  was  sufficient  for  compensation  when  proponed.  The  pursuer  answered. 
That  the  allegeance  of  compensation  ought  to  be  repelled,  because  it  was  not  proponed 
dfUe  senienliam^  conform  to  the  act  of  Parliament  1592,  cap.  143.  It  was  replied. 
That  that  act  was  only  to  be  understood  of  decreets  in  foro,  against  which,  by  the 
course  of  process  then  aUowed,  competent  and  omitted  was  not  relevant  against 
suspensions  or  reductions ;  but  that  whatever  was  omitted  in  the  first  instance,  might 
have  been  proponed  in  the  second  by  suspension  or  reduction,  which  the  foresaid 
act  only  obviates  as  to  compensation,  that  it  shall  not  be  received  in  the  second 
instance,  which  doth  import  that  compensation  is  only  excluded  against  a  decreet 
in  foro,  unless  it  be  proponed  before  sentence  ;  but  the  decreet  in  question  is  a  decreet 
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in  absence,  and  accordingly  de  consuetudine  compensation  hath   been 
admitted  by  way  of  suspension  ;  and  if  it  were  otherways,  great  inconveniences 
arise,  for  parties  might  obtain  decreets,  stolen  through  clandestinely  by  cit 
at  dwelling-houses,  carrying  away  the  copies,  or  against  parties  out  of  the  counL 
and  in  this  case,  the  defender  offers  to  depone  upon  his  oath,  that  he  never  knew 
the  citation  whereupon  this  decreet  proceeded.     The  pursuer  duplied,  That  he  oi 
the  clear  act  of  Parliament  relating  to  all  Judges  within  the  realm,  who  are  to 
compensation  by  way  of  exception,  but  the  same  is  never  to  be  admitted,  after 
decreet  is  given,  by  suspension  or  reduction,  nor  is  there  any  ground  to  limit 
decreet  in  foro,  upon  pretence  of  competent  and  omitted,  whereof  there  is  no  mi 
in  the  statute ;  and  if  the  decreet  itself  had  been  in  foro,  nothing  then  com]^ 
was  receivable  afterward  by  suspension  or  reduction,  by  law  or  custom  ancient 
recent ;  but  when  the  defender  was  absent  in  the  principal  decreet,  if  he  compear 
the  second  instance  by  suspension,  and  insisted  on  any  reason,  one  or  more,  the 
he  succumbed  therein,  yet  he  might  raise  a  suspension  on  other  reasons,  and 
decreet  of  suspension  in  foro  did  not  exclude  the  same  in  subsequent  suspc 
as  competent  and  omitted  in  the  decreet  of  suspension  in  foro  ;  but  if  the  pi 
decreet  was  in  jorOy  competent  [2641]  and  omitted  was  always  sufficient  against 
suspension  or  reduction  thereof  ;  and  therefore  the  common  course  was  to  be  ah 
in  the  first  decreet,  and  to  suspend  as  oft  as  particular  reasons  could  be  founded 
to  the  great  vexation  of  the  people,  and  delay  of  justice,  which  therefore  is 
remedied  by  the  late  act  of  regulation,  declaring.  That  whatsoever  was  comp 
and  omitted  against  any  decreet  principal,  or  decreet  of  suspension  in  foro,  shall 
be  received  thereafter ;  and  therefore  the  excluding  of  compensation  post  sefUen 
by  this  statute,  is  chiefly  in  relation  to  decreets  in  absence,  for  if  the  decreet 
in  foro,  the  common  exception  of  competent  and  omitted,  which  was  always  in  vi^ 
against  the  first  decreet,  would  have  excluded  compensation,  yea  payment  itself, 
SQ^the  statute  was  needless,  unless  it  had  been  to  exclude  compensation 
deereets  in  absence. 

The  Lords  found  that  compensation  was  not  receivable  against  decreets  in  abseaiif 
by  the  foresaid  statute,  unless  the  decreet  were  made  null,  and  turned  into  a  fibdiS 
by  improbation  of  the  executions,  or  by  fraudulent  and  clandestine  taking  away  of 
the  executions,  or  any  other  nullity.  Fol,  Die.  v.  1,  p.  165.    Stair,  v.  2,  p.  456. 

No.  106.    [2642]  Hugh  Corbet  of  Hardgray  v.  William  Hamilton  of  Wishaw. 
March  20, 1707. 

Compensation  being  proponed  after  a  decree  in  absence,  the  decree  being  against 
the  party  among  many  others,  the  Lords  found,  that  a  decree  in  absence  against 
debtors  excludes  not  compensation. 

Hardgray,  as  assignee  to  a  decreet  of  the  Commissaries  of  Glasgow,  against  Wiahaw 
for  400  merks,  contained  in  a  ticket  granted  by  him  to  the  deceast  WiUiam  Anderson, 
Provost  of  Glasgow,  pursued  Wishaw  for  payment. 

Alleged  for  the  defender  ;  Absolvitor,  because,  Imo,  The  decreet  was  in  absence, 
and  intrinsically  null  for  being  pronounced  in  vacation  time  without  a  dispensatioBt  ■. 
by  a  commissary  who  is  not  competent  to  judge  in  actions  above  £40  Scots,  excepi  ] 

where  the  libel  is  referred  to  oath,  and  the  ticket  was  prescribed.  2do,  Compenn&'oa 
upon  a  bill  drawn  by  Patrick  Murray,  clerk  to  the  Fishery  company  upon  ProT«t 
Ajiderson  for  1200  merks  payable  to  Wishaw,  which  the  Provost,  by  a  letter  under 
his  hand  to  Wishaw,  acknowledged  and  promised  to  pay. 

Replied  for  the  pursuer  ;  Compensation  upon  the  biU  and  letters  cannot  be  fflii- 
tained,  because  both  being  holograph  were  prescribed  by  the  elapsing  of  20  [2643]  7^^  ! 
before  any  diligence  done  thereon.  2do,  A  decreet  having  follow^  upon  the  ticket; 
no  compensation  can  be  sustained  thereafter.  3tio,  There  is  no  compensation  in  tUi 
case,  because  the  bill  on  Provost  Anderson  was  to  have  been  allowed  to  him  up€» 

producing  the  possessor's  receipt  of  payment  in  the  first  end  of  what  he  owed  to  de  *' 
company  :  And  Wishaw  having  neglected  for  20  years  to  present  the  bill,  or  to  o8er 
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a  receipt  in  the  ternm  thereof,  Provost  Anderson  neither  did  nor  could  get  aUowance 
of  the  sum  in  the  bill  from  the  company. 

Duplied  for  the  defender  ;  The  bill  and  missive  letter  could  not  prescribe,  because 

eo  momenio  that  they  did  exist,  they  ij)8o  jure  extinguished  Wishaw's  obligation  ;  it 
being  the  nature  and  effect  of  compensation,  to  extinguish  the  concurring  debts ; 
and  after  extinction,  it  is  absurd  to  talk  of  prescription  by  course  of  time ;  2do,  Wishaw 
had  no  reason  to  pursue  them  upon  the  accepted  bill,  for  that  he  knew  it  compensed 
by  hie  ticket ;  but  now  that  he  is  pursued  upon  the  ticket,  he  cannot  be  debarred 
from  proponing  compensation  upon  the  bill ;  because,  quod  est  temporale  in  actione, 
in  exceptione  est  perpetuum  ;  and  in  conformity  with  this  brocard,  the  Lords  decided 
in  the  cases  of  Gordon  of  Park  contra  Hay  of  Ranis,  1702 ;  and  Hay  of  Lochcoat 
contra  Bonhard,  1703,  see  Pbocess  ;  3tio,  The  act  of  Parliament  excluding  compensa- 

tion after  sentence,  is  only  to  be  understood  of  decreets  in  foro,  whereas  the  decreet 
founded  on  was  in  absence,  pronounced  by  a  Commissary,  who  was  not  a  competent 
judge.  Now  Wishaw  cannot  be  blamed  for  not  compearing  to  propone  his  com- 
peuBation,  where  he  was  not  bound  to  appear ;  besides,  the  Lords  have  sometimes 
sustained  compensation  in  a  suspension,  or  by  way  of  defence,  even  after  a  decreet 
in  faro,  where  there  was  any  probable  cause  for  not  proponing  the  same  in  prima 
instantia,  as  in  the  case  of  Earl  of  Marshall  corUra  Brag,  No.  101,  p.  2639,  observed 
by  Gilmour ;  4to,  Suppose  Provost  Anderson  had  never  got  allowance  of  the  sum 
due  by  him  to  the  Company,  what  is  that  to  Wishaw,  who  hath  his  liquid  acceptance 
and  obligement  to  pay  the  bill,  which,  at  the  very  date  thereof,  did  concur  with,  and 

extinguish  Wishaw's  ticket  for  the  equivalent  sum  ?  And  if  the  Provost  neglected 
to  ask  a  receipt  (which  Wishaw  never  refused),  sihi  imputet, 

Duplied  for  the  pursuer ;  The  act  of  Parliament  doth  not  distinguish  betwixt 
decreets  in  absence  and  decreets  in  foro,  in  the  matter  of  repelling  compensation 
after  sentence  ;  and  it  had  been  needless  to  make  any  such  act  concerning  decreets 
in  faro,  which  were  sufl&ciently  secured  by  the  regulation  act  concerning  competent 
and  omitted ;  therefore  the  statute  excluding  compensation  after  sentence,  should 
only  be  understood  to  relate  to  decreets  in  absence,  as  was  decided  25th  July  1676^ 
Wright  contra  Shiell,  No.  102,  p.  2640. 

The  Lords  repelled  the  reasons  of  prescription  of  the  ticket  pursued  on,  in  respect 
of  the  decreet ;  but  found.  That  the  decreet  being  in  absence,  and  against  debtors, 
it  doth  not  exclude  the  defence  of  compensation  in  the  second  [2644]  mstance  ;  and 
found,  That  the  compensation  being  proponed  by  exception,  doth  not  prescribe  ; 
and  therefore  sustained  the  compensation  founded  on  the  precept  and  letter  produced, 
and  assoilzied.  FoL  Die.  v.  1,  p.  165.    Forbes,  p.  158. 

No.  118.  [2651]  Hodge  v.  Brown.    February  13,  1664. 

Compensation  upon  a  debt  due  by  a  tacksman  to  his  sub -tenant,  was  found  competent 
to  be  proponed  against  the  master  ;  compensation  being  payment  in  law. 

Mr.  Bobert  Hodge  pursues  Robert  Brown,  merchant,  for  certain  duties  of  land  in 
Leith,  possessed  by  the  defender  belonging  to  the  pursuer.  It  was  alleged.  That  the 
defender  ought  to  have  allowance  of  certain  profitable  expenses,  wared  out  by  him 
upon  the  house.  It  was  answered,  That  the  defender  possessed  the  house  as  succeed- 

ing in  the  vice  and  place  of  Andrew  Brysson,  to  whom  the  pursuer  by  tack  set  the 
houses  for  a  duty  simply,  without  respect  to  any  charges  to  be  wared  out  by  the 
tacksman  ;  so  that  what  the  tacksman  built  or  repaired,  it  was  on  his  own  hazard 
and  charge,  there  being  nothing  conditioned  therefor.  It  was  replied,  That  the 
defender  was  only  convened  as  possessor  ;  and,  as  possessor,  he  ought  to  have  allow- 

ance of  what  he  profitably  bestowed.  It  was  duplied.  That  what  he  bestowed  without 
warrant  of  the  master,  and  being  in  vice  of  the  tacksman,  he  can  be  in  no  better  case 
than  the  tacks- [2652] -man,  who,  during  his  tack,  if  he  had  built  never  so  much,  it 
would  have  accresced  to  the  heritor,  without  remedy  or  recovery  of  the  expenses. 

The  Lords  found  no  allowance  should  be  granted. 
In  this  same  process,  it  was  alleged.  The  defender  ought  to  have  compensation 
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for  such  debts  as  were  owing  to  him  by  the  said  Andrew  Brysson,  setter  of  the  hom 
to  him.  It  was  answered,  That  the  pursuer  being  heritor  and  master,  ought  to  k 
his  duty  fully  paid  to  him,  without  respect  to  any  debt  owing  to  the  defender 
Brysson.  It  was  replied,  That  the  tacksman  being  the  setter  of  the  houaes  to 
defender,  he  was  the  defender's  master,  to  whom,  if  the  defender  had  made  fbf 
payment,  he  would  have  been  assoilzied  ;  now,  compensation  is  payment  by  the  te 
or  the  equivalent. 

The  Lords  allowed  compensation,  the  debt  being  proven. 

Fd,  Die.  V.  1,  p.  166.     GUmour,  No.  97,  p.  74. 

No.  126.    [2657]  William  Alison  v,  John  Duncan.    January  23,  1711. 

A  party  assigned  a  debt  to  his  son-in-law.  The  debtor  suspended  on  compensatii 
having  acquired  right  to  a  debt  due  by  the  cedent.  The  cedent  had  been  i 
nuded,  and  the  assignation  intimated,  before  the  suspender  acquired  right 
the  ground  of  compensation.  Found,  the  compensation  could  not  meet  1 
assignee,  but  without  prejudice  to  reduction  on  the  act  1621. 

John  Duncan,  late  Provost  in  Dundee,  being  debtor  to  Robert  Christie  by  boiJ| 
Christie  assigns  it  to  William  Alison,  his  son-in-law,  who  charging  Duncan,  he  suspnd^ 
and  craves  compensation,  on  this  ground,  that  Christie  the  cedent  was  owing  ti 
Hunter  of  Baldivie  a  greater  sum,  whereunto  he  has  right  as  executor-creditor  cot* 
firmed  to  Hunter.     Answered,  The  compensation  never  met  nor  concurred  betwixt 
the  two,  because  Christie  was  denuded  by  the  assignation,  and  the  same  duly  intimati 
to  Duncan,  before  he  had  established  the  right  of  the  debt  due  by  Christie  to  HunM 
in  his  person  as  executor-creditor ;   so  there  was  never  a  concurstis  ddnti  et  crelm 
betwixt  Christie  and  Duncan.     It  is  confessed,  if  Duncan  had  purchased  the  dcfct^ 

due  by  Christie  to  Hunter  in  his  person,  before  Christie  assigned  Duncan's  bond  to' 
Alison,  or  even  before  it  was  intimated,  then  the  compensation  would  have  met; 
but  Christie  being  totally  denuded  by  an  intimated  assignation  before  ever  DnncaA 

had  right  by  his  confirmation  to  Christie's  bond  to  Hunter,  it  is  impossible  that  can 
be  a  ground  of  compensation,  but  only  for  an  action  against  Chnstie,  and  cannofc 
meet  his  assignee.     Replied,  If  the  assignation  had  been  for  an  onerous  cause,  Ihtti; 
it  is  [2658]  acknowledged  it  would  have  excluded  the  compensation ;    but  beiq|^ 
from  a  father-in-law  to  his  goodson,  it  does  not  prove  its  own  narrative,  but  is  p»^^ 
sumed  gratuitous,  unless  the  onerous  cause  were  aliunde  instructed,  and  so  is  redudbh: 
on  the  act  of  Pari.  1621  ;   and  as  such  rights  inter  conjundos  do  not  debar  from  ̂  

cedent's  oath,  so  neither  can  they  exclude  compensation  against  the  cedent,  no  mate 
than  if  the  assignation  had  been  in  trust  upon  a  backbond,  as  was  found,  28th  Januaiy 
1676,  Crocket  contra  Ramsay,  No.  120,  p.  2652.     Duplied,  A-on  refeH,  what  be  tb 
cause  of  the  assignation  ;  for  esto  it  were  a  donation,  and  duly  intimated,  before  yo« 

acquire  in  a  debt  of  the  cedent's,  you  are  no  more  his  debtor  but  the  assignee's,  and 
can  never  obtrude  the  cedent's  debt  purchased  in  ex  fost  facto  against  him  ;  for  tiiftt 
were  to  elude  my  assignation  ;    whereas,  factum  cuique  suum  non  adversaria  noem 

debet ;   and  an  executor,  taking  assignation  to  some  of  the  defunct's  debts  after  bit 
own  confirmation,  will  neither  get  retention  nor  compensation  thereon  against  tke 

defunct's  other  creditors.     Next,  the  assignation,  esto  it  were  gratuitous,  can  nevet 
be  quarrelled,  unless  they  prove  the  granter  was  insolvent  at  the  time  he  gave  it,  ifl 
has  been  found,  6th  March  1632,  Garthland  contra  Ker,  No.  45,  p.  915 ;  30th  Jum 
1675,  Clark  contra  Stewart,  No.  46,  p.  917  ;   11th  December  1679,  Creditors  of  Moni- 
well,  No.  60,  p.  934  ;  and  10th  November  1680,  M'Kell  contra  Jamieson  and  Wilson, 
No.  47,  p.  920.     Though  some  thought  it  hard  to  put  creditors  to  expiscate  their 
debtor's  means  and  effects,  and  whether  solvent  or  not,  it  was  more  reasonable  thit 
the  debtor's  relations  should  lose  than  they.     However,  in  this  cause,  the  Loids 
found  the  compensation  did  not  meet  the  assignee,  but  prejudice  of  reducing  1i» 
assignation  on  the  act  of  Parliament  1621,  as  accords. 

Fd.  Die.  v.  1,  p.  167.    Fountainhall,  v.  2,  p.  629. 
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lo.  127.     Adam  Eluot,  Eldest  Son  to  Walter  Elliot  of  Arkletoun  v.  William  and 
NicoL  Elliots,  his  Younger  Sons.    June  29, 1711. 

Jompensation  of  a  bond  for  money  borrowed  was  refused  to  be  sustained  to  the 
granters,  npon  a  debt  due  by  the  creditor  to  their  pupil,  which  they  had  no  right 
to  ;  although  they  offered  to  prove,  by  his  oath,  that  they  borrowed  the  money 

from  him,  upon  the  pupil's  account,  who,  now  major,  was  willing  to  apply  her  debt 
to  extinguish  the  bond. 

William  and  Nicol  Elliots  being  charged,  at  the  instance  of  Adam  Elliot,  to  pay 
170  Sterling,  and  annualrent  thereof,  contained  in  their  bond  granted  to  William 
tUiot  their  father,  and  assigned  by  him  to  the  charger,  they  suspended,  upon  this 

reason,  that  they  offered  to  prove,  by  the  charger's  oath  of  knowledge,  that  they 
kmly  borrowed  the  money  charged  for  upon  the  account  of  Margaret  Elliot  their 
papil,  and  that  the  cedent  was  debtor  to  the  pupil  in  more,  which  she,  now  major, 
ms  content  to  apply  towards  the  extinction  of  that  debt. — The  Lords  repelled  the 
iDegeance  of  compensation,  in  respect  no  debt  due  to  Margaret  Elliot,  by  the  charger's 
ledent,  can  meet  the  suspender's  bond,  having  no  relation  to  Margaret ;  seeing  they 
kave  no  assignation  thereto  [2669]  from  her.  The  charger  is  not  concerned  whose 
ase  the  money  was  applied  to  ;  but  the  suspenders  must  satisfy  their  bond  to  the 
charger,  and  seek  relief  from  their  pupil  as  accords. 

Fd,  DicY,  1,  p.  167.     Forbes,  p.  514. 

No.  139.    [2677]  Sir  James  Carmichael  of  Bonington  v,  Carmichael  of  Mauldsly. 
July  1719. 

Compensation  found  not  proponable  upon  a  debt  sopite  by  the  forty  years'  prescrip- 
tion ;  and  this  though  there  was  a  concursiis  dd)iti  et  crediti  long  before  the  running 

of  prescription. 

Sir  James  Carmichael  pursues  Mauldsly  upon  several  grounds  of  debt,  owing  by 

Mauldsly's  predecessors  to  his  predecessors ;  Mauldsly  propones  compensation 
apon  greater  sums  due  by  the  pursuer's  grandfather  to  his  predecessor,  as  executor 
confirmed  in  a  testament  made  by  Captain  John  Carmichael,  anno  1644,  wherein 
he  nominates  his  two  brothers,  Sir  Daniel  and  Sir  James  Carmichaels,  predecessors 

to  the  parties  in  this  process,  his  executors,  and  wherein  Sir  James,  the  pursuer's 
predecessor,  was  the  sole  intromitter.  It  was  objected  for  the  pursuer.  That  this 
leciprocal  claim  founded  on  the  testament,  was  prescribed  by  the  lapse  of  forty  years, 
no  document  having  been  taken  thereon  ;  and  being  thereby  extinguished,  it  could 
neither  be  the  foundation  of  an  action  or  exception. 

It  was  answered  for  the  defender,  That  the  nature  of  compensation  is  such,  that 
where  there  is  a  concourse  betwixt  two  debts,  there  necessarily  must  arise  a  mutual 
extinction  ;  and  if  once  there  be  an  extinction,  then  without  doubt,  [2678]  the  allege- 
^nce  that  the  debt  pursued  on  is  extinguished,  must  be  competent  to  the  defender 
at  any  time  when  that  extinguished  debt  comes  to  be  pursued  upon  ;  or  any  other 
way  brought  in  judgment  against  him  :  It  is  very  true,  that  where  there  is  a  mutual 
eoncourse  of  debts,  there  is  a  double  efEect ;  each  party,  if  he  pleases,  may  pursue 
npon  his  own  debt,  and  obUge  the  other  either  to  pay,  or  to  take  the  benefit  of  the 
compensation ;  and  that  other  has  it  again  in  his  option,  whether  he  will  make  use 
oi  the  benefit  of  the  compensation,  and  propone  the  extinction,  or  if  he  will  neglect 

it,  and  pay  the  debt  pursued  for  :  But  then  he  cannot  do  this  without  the  other's 
wnsent,  because  that  other,  if  he  will,  may  force  an  extinction,  by  insisting  to  have 
it  declared.  That  from  the  time  of  the  concourse,  the  debts  were  mutually  satisfied  ; 
the  force  of  which  conclusion  the  other  party  cannot  evade.  But  if  both  parties  ex- 

pressly, or  tacitly,  agree.  That  the  debts  shall  not  mutually  extinguish  one  another, 
then  indeed  the  concourse  has  not  its  legal  effect :  But  still  it  is  plain,  there  is  really  an 
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extinction  ipso  jure.  In  the  same  manner  the  exception  of  payment  itself  may 
passed  from,  where  both  parties  agree  to  it,  and  where  there  is  no  medium  imj 
mentum,  or  damage  arising  to  a  third  party  :  So  if  a  discharge  be  granted,  that 
charge  may  be  passed  from  and  delivered  up,  and  the  debt  continue  a  good  debt] 

and,  of  late  years  it  was  found,  that  where  there  was  a  renunciation  granted  of  " 
infeftment,  that  renunciation  might  warrantably  be  given  up,  and  lie  old  inf 
ment  take  place,  there  being  no  medium  impedimentum,  or  after  creditor  prejud]^ 
All  this  is  to  prevent  an  objection,  as  if  compensation  could  not  operate  ipBo  psni^ 
because  it  may  be  passed  from  ;  for  so  may  any  other  instruction  of  payment.  T 
is  there  any  inconsistency  in  what  is  commonly  said.  That  compensation  must 
proponed,  otherwise  it  has  no  place  ;  for  it  must  be  proponed,  not  in  order  to  mn 
the  extinction,  but  as  the  lawyers  express  it,  ad  m4inife8tandum,  and,  in  order  to  haf^i 
the  extinction,  which  had  before  taken  place,  ascertained  by  a  legal  sentence  ;  aoii 
so  the  matter  is  very  well  explained  by  the  learned  Voet,  tit.  de  CompensatianSmtrl 
num.  2.  This  then  being  the  nature  of  compensation,  it  is  not  conceivable  how  te^ 
prescription  of  any  one  of  the  concurring  debts,  should  take  away  the  benefit  of  tki 
exception  from  the  creditor,  since  at  proponing  the  exception,  he  does  not  found  upn 
the  debt  as  a  subsisting  debt,  but  as  a  document  of  the  extinction  of  the  other  debt 

It  was  replied  for  the  pursuer,  That  in  our  law,  compensation  operates  not  ifm 
jure  upon  the  mutual  existence  and  concourse  of  the  debts,  until  the  ground  of  com- . 
pensation  be  proponed  and  applied ;  then  indeed  it  operates  retro :  But  till  proponing 
the  mutual  debts  remain  unextinguished.  For  the  more  full  understanding  of  tUs 
scheme,  it  is  to  be  observed,  compensation  is  not  by  our  law  allowed  in  the  same 
extent  that  it  was  in  the  later  times  of  the  Roman  law.  The  learned  Vinnius  observes, 

in  his  Commentary  upon  the  Institutes,  tit.  Action,  §  30,  That  the  privilege  of  com- 
pensation was  at  first  only  introduced  in  honw  fidei  judiciisy  ex  bono  et  oBquo  ;  there- 

after, by  the  constitution  of  Divus  Marcus  allowed  in  stricti  juris  judiciis,  oppoeil^ 
doli  mali  excep-\2ffI9\^^^'^  \  and  lastly  by  Justinian,  introduced  in  all  cases  ipso  jun. 
It  is  adopted  by  us  in  the  middle  way,  opposita  exceptione  ;  which  the  statute  Ja.  VL 

Pari.  12,  c.  143,  in  terms  bears,  '*  That  any  debt  de  liquido  in  liquidum,  before  giving 
decreet,  be  admitted  by  all  judges  within  this  realm  by  way  of  exception  ;  but  not 

after  the  giving  thereof  in  the  suspension,  or  in  the  reduction  of  the  same  decreet :  '* 
And  so  indeed  is  introduced  no  otherwise  but  as  a  reconvention  privileged  to  be  pro- 

poned by  way  of  exception  ;  for  of  its  proper  nature  it  is  not  even  an  exception,  as 

Lord  Stair  observes,  where  he  says,  "  It  is  neither  payment  formally  nor  materially  " : 
For  when  a  creditor  borroweth  from  his  debtor,  and  obliges  himself  to  pay  at  a  day, 
a  mutual  credit  arising,  from  the  nature  of  the  thing,  afiords  no  exception  against  pay- 

ment, but  each  party  must  insist  for  his  own  claim.  Accordingly  compensation 
has  place  only  in  those  countries  where  it  is  introduced  by  statute,  or  where  the  Roman 
law  prevails,  and  had  no  place  with  us  before  the  act  1592  ;  and  established  by  positive 

law,  for  utility's  sake  alone,  to  shun  multiplicity  of  pleas,  upon  the  principle,  Fruttn 
petit  quod  mox  est  restituturus.  Hence  it  is  that  the  efiects  of  compensation  are  not  so 
full  in  our  law,  as  with  the  Romans ;  for  among  them  it  was  competent  after  sentence, 
1. 2,  Cod.  Compensat.  not  so  with  us :  When  one  paid  who  had  a  ground  of  compensa- 

tion, he  had  a  condictio  indebiti ;  which  would  not  obtain  with  us :  Horning  is  not  taken 
away  by  compensation,  by  a  sum  due  to  the  party  denounced,  equal  to  that  in  the 
homing,  not  being  actually  applied  by  process  or  contract,  as  Lord  Stair  observes, 
1.  3,  t.  3,  §  12,  which  yet  it  would,  did  compensation  extinguish  ipso  jure.  And  indeed 
the  rule  is  general,  that  where  a  debt  is  not  taken  away  ipso  jure,  but  only  ope  egxep- 
tionis,  the  debt  still  remains  unextinguished  till  the  exception  be  proponed ;  and  at 
the  time  of  proponing,  the  validity  of  the  exception  is  to  be  considered. 

Duplied  for  the  defender.  To  hold  that  compensation  operates  not  ipso  jure,  is 
to  go  against  a  principle  ;  for,  if  it  has  no  efiect  before  it  be  proponed,  how  could  it 
stop  the  course  of  interest  ?  Relieve  a  cautioner  ?  Be  good  against  an  assignee 
even  for  an  onerous  cause  ?  Or  against  an  arrester  arresting  after  the  concouise  1 
These  are  all  media  impedimenta,  such  as  would  hinder  the  proponing  of  compensation, 
if  it  was  to  take  effect  only  from  the  time  of  proponing,  and  not  from  the  time  of  the 
concourse.  Nor  is  the  observation  of  any  use,  that  by  express  statute,  compensation 
is  not  admitted  after  decreet :  An  act  of  Parliament  might  have  appointed  that  a 
discharge  should  not  be  received  after  a  decreet,  and  might  have  left  the  party  dis- 

charged, to  his  action  of  repetition  indebiti  condictione ;   but  that  would  not  haire 
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altered  the  nature  of  payment,  or  Mndered  it  to  be  an  ipso  jure  extinction.  No  more 
does  the  statute  founded  on  alter  the  nature  of  compensation  ;  it  bars  indeed  the 
proponing  of  it  after  sentence ;  and  so  in  that  case,  the  act  of  Parliament  has  the  same 
efiect,  that  the  mutual  consent  of  parties  renouncing  or  passing  from  the  compensa- 

tion would  have  :  But  still  the  nature  of  the  exception  remains  the  same,  and  when 
warrantably  proponed,  must  operate  ipso  jure,  so  as  to  extinguish  from  the  time  of 
the  concourse. 

[2680]  Triplied  for  the  pursuer,  Though  compensation  is  proponable  against 
assignees,  voluntary  and  legal,  and  that  retro  the  cursus  usurarum  is  stopped  ;  that 
is  no  proof  of  its  operating  ipso  jure  before  proponing  :  For,  as  to  the  first,  it  arises 
from  another  rule,  viz.  Quisque  utitur  jure  auctoris  ;  what  is  competent  against  the 
cedent,  is  competent  against  the  assignee,  because  assignees  and  arresters  are  only 

mandatars  in  rem  suam ;  they  act  in  their  author's  name,  and  upon  his  right,  and  must 
consequently  sustain  all  objections  competent  against  him.  Vide  Stewart  and  Nisbet, 
voce  Exception.  And  the  other  of  operating  retro,  is  ex  officio  judicis  from  the  equity 
of  the  thing,  and  not  at  all  ipso  jure, 

Quadrnplied,  Though  the  old  style  of  assignations  run  as  they  were  only  mandates, 
yet  in  our  present  practice,  assignation  with  intimation  is  looked  upon  as  a  complete 
conveyance  funditus  denuding  the  cedent ;  the  assignee  accordingly  can  act  in  his  own 
name,  and  the  cedent  must  be  reinstated  in  his  former  right,  upon  the  medium  of  a 
new  conveyance  from  the  assignee  ;  which  are  each  of  them  demonstrations,  that  an 
assignation  is  somewhat  beyond  a  mandate,  and  no  less  than  a  complete  conveyance. 

There  was  a  separate  ground  insisted  on  for  the  pursuer,  in  this  shape.  That  allow* 
ing  compensation  operates  ipso  jure,  yet  the  testament  pretended  to  compense  on, 
being  prescribed  quoad  modum  prohar^i  by  the  lapse  of  forty  years,  there  was  no  legal 
evidence  remaining,  that  ever  there  was  such  a  debt,  that  ever  there  was  a  concourse, 
or  mutual  extinction :  For  it  was  pleaded  in  general,  That  all  obligatory  writs  prescribe, 
and  are  not  instrumenta  probatoria  after  forty  years.  To  which  it  was  answered,  Imo, 
The  law  has  not  said  so.  2do,  It  is  not  conceivable  how  it  can  be  so.  That  a  writing 
completed  with  all  solemnities  that  law  requires,  should  be  probative  to-day,  and  not 
to-morrow.  It  does  indeed  sometimes  happen  by  force  of  express  statute,  that  a 
writ  not  having  all  the  solemnities  which  kw  requires,  should,  after  such  a  limited 
time,  need  to  be  further  supported,  as  happens  in  the  case  of  holograph  writs  ;  but 
it  never  was  heard,  that  a  deed  fuUy  complete,  with  all  its  solemnities,  should  not  be 
probative  after  currency  of  whatever  number  of  years.    See  Prescription. 

*'  The  Lords  found,  That  compensation  cannot  be  proponed  upon  a  debt  after 
running  of  the  forty  years  prescription." 

FoL  Die.  V.  1,  p.  165.    Rem,  Dec.  v.  2,  No.  17,  p.  35. 

No.  141.     [2681]  Balmerino  v.  Sir  William  Dick's  Creditors.    July  14, 1664. 

Before  litiscontestation  or  decree,  the  defender  may  pass  from  his  defence  of  com* 
pensation,  so  as  to  be  at  liberty  to  use  the  writ  upon  which  he  might  compensate 
to  any  other  purpose. 

James  Gilmor,  for  the  use  of  the  Lord  Balmerino,  being  infeft  in  the  lands  of 
North  Berwick,  upon  a  right  from  Sir  John  Smith,  who  had  right  from  Sir  William 

Dick,  pursues  the  tenants  for  mails  and  duties.  Compearance  is  made  for  Sir  William's 
other  creditors,  wadsetters  and  apprisers,  who  allege  absolvitor,  because  the  pursuer's 
right  is  extinct,  in  so  far  as  Balmerino  being  debtor  to  Sir  WilHam  Dick,  and  charged 
by  him,  had  acquired  this  right  from  Sir  John  Smith,  to  compense  Sir  William,  and 
did  actually  compense  him,  by  alleging  the  same  reason  of  compensation,  producing 

the  disposition  then  blank  in  the  assignee's  name ;  whereupon  the  letters  were  sus- 
pended simpliciter,  and  m^  Lord  assoilzied ;  and  the  disposition  given  up  to  Mr. 

Alexander  Dick,  which  is  instructed  by  the  testimony  of  William  Downie,  clerk  at 

that  time.  Balmerino  answered,  Fiist,  That  William  Downie's  testimony  could  not 
make  up  a  minute  of  decreet,  where  there  were  no  process,  nor  adminicle  to  be  seen. 

KOR.  I.  12* 
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2dly,  Though  the  minute  of  the  decreet  were  lying  before  the  Lords,  not  be-[2682]H 
extracted,  the  Lord  Balmerino  might  pass  from  his  reason  of  compensation,  and  1 
up  his  disposition,  which  is  always  permitted  before  litiscontestation,  or  dc 
and  litiscontestation  is  never  accounted  imtil  the  act  be  extracted  :  So  that 
being  no  act  of  litiscontestation  extracted  in  the  said  process,  but  only  an 
minute  of  a  decreet  without  an  act,  neither  party  might  resile.     3dly,  Though  i 
suspender  might  not  resile  simpliciter,  yet  it  is  still  competent  to  him,  to  _ 
a  several  reason  of  suspension  before  extract,  being  instantly  verified ;  and  now  | 

propones  this  reason,  that  the  debt  owing  by  him  to  Sir  William  Dick,  is  a  pv' debt,  and  the  Parliament  has  suspended  aU  execution  thereupon,  till  the  next  Pa 
ment ;  which  by  consequence  liberates  him  from  making  use  of,  or  instructing 
reason  of  compensation.    The  creditors  answered.  It  was  most  ordinary  for  the  L 
to  make  up  minutes  by  the  testimonies  of  the  clerks,  when  they  were  lost.     So  1 
WiUiam  Downie  being  a  famous  clerk,  his  testimony  must  make  up  the  minn 

after  which  the  Lord  Balmerino  cannot  resile  from  his  reason  of  compensat' or  take  back  the  disposition,  seeing  it  was  his  own  fault  he  did  not  extract  it, 
cannot  make  use  now  of  a  supervenient  exception,  that  was  not  at  that  time  e 
petent,  in  prejudice  of  their  creditors,  Balmerino  being  now  in  a  much  worse  conditad 

The  Lords  found.  That  the  Lord  Balmerino  might  now  propone  a  reason  of  i 
pension  emergent  on  the  late  act  of  Parliament,  and  pass  from  his  reason  of  coi 
pensation,  and  take  up  his  disposition,  seeing  it  did  not  appear  that  the  process  ̂  
miscarried  through  Balmerino's  fault,  or  that  the  disposition  was  delivered  to 
Dick,  neither  of  which  did  appear  by  William  Downie's  testimony. 

F6L,  Die.  V.  1,  p.  168.    Stair,  v.  1,  p.  214.  i 

No.  142. Cleland  v.  Stevenson.    February  5, 1669. 

Compensation  being  sustained  upon  a  decree,  liquidating  a  quantity  of  victUAl,  d| 
by  the  charger  to  the  suspender,  the  same  was  found  to  operate  from  the 
the  victual  became  due,  and  was  not  restricted  to  the  date  of  the  decreet, 

William  Cleland  charges  John  Stevenson  upon  a  bond  of  400  merks, 
annualrent.  He  suspends  on  this  reason.  That  the  charger  was  owing  him  more  i 
victual,  being  his  tenant,  which  was  now  liquidated  before  this  time,  but  after  i 
date  of  this  bond,  and  craved  compensation  thereupon,  not  only  from  the  date  of  \ 
liquidation,  but  from  the  time  the  victual-rent  was  due. 

Which  the  Lords  sustained.  Fol.  Die.  v.  1,  p.  167.    Stair,  v.  1,  p.  598. 

No.  144. [2684]  Watson  v.  Cunningham.    December  4, 1675. 

It  was  found,  that  money  may  be  compensated  by  debursements  of  money  from  1 
time  of   debursement,  or   intromission  with   money-rent,  but  not  by  vie 
or  any  prestation,  until  that  be  liquidated  or  reduced  to  money. 

Watson  of  Glentop  having  charged  Robert  Cunningham  upon  a  bond  of  borrows 

money,  which  he  suspends  upon  compensation  of  debursements  by  him  for  the  < ' in  reducing  an  apprising,  and  several  other  afEairs,  and  for  allowances  to  his  < 
servants  of  meat  and  drink  that  the  charger  got  in  his  house,  and  for  his  own  aerv 

which  being  referred  by  the  charger  to  the  suspender's  own  oath,  he  deponed  ;  whid 
being  advised  by  the  Lords,  this  question  arose,  a  quo  tempore  the  compensation  shou 
take  effect,  whether  only  from  the  date  of  the  sentence,  by  which  it  is  Uqaidate,  ( 
from  the  time  the  oath  prove  it  was  due  ;  the  ground  of  the  doubt  being,  that  con 
pensation  is  only  competent  de  liquido  in  liquidumy  and  therefore  can  have  no  cfie 
till  the  liquidation,  which  was  not  till  this  sentence ;  for  by  our  custom,  no  debt  i 
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mnled  Mquid  till  it  be  determined  by  a  sentence,  and  thereby  have  faraJtam  ex- 
MtlOIMSII. 

[2ffl5]  l^e  Lords  found,  That  liquidation  requisite  for  compensation  did  only 
Uport  that  both  debts  were  of  the  same  kind,  to  be  estimated  as  a  fungible  quantity, 
id  therefore  money  may  be  compensed  with  debursements  of  money,  from  the 
bie  of  debuiaement  or  intromission  with  money-rent,  but  not  with  victual,  or  any 
feestation,  until  the  same  were  liquidate  or  redacted  into  money  ;  and  therefore  the 

inds  allowed  the  compensation  of  the  suspender's  debursements,  from  the  time 
key  were  given  out,  but  of  the  modification  for  his  own  service  allenarly  from  the 
PBe  of  the  decreet,  liquidating  the  same. 

Fd,  Die.  V.  1,  p.  167.    Stair,  v.  2,  p.  375. 

!o.  147.  [2686]  Irvine  v,  Menzies.    July  10,  1711. 

En  a  suspension  of  a  charge  on  a  bond,  the  suspender  craved  compensation  of  a  sum 
due  to  him  by  the  charger  per  bill.  The  charger  proponed  recompensation, 
because  he  was  cautioner  for  the  suspender  in  a  bond  for  a  greater  sum,  and 
therefore  must  have  retention  of  the  sum  in  the  bill  till  he  be  relieved,  though 
the  charger  was  not  yet  distressed.  The  Lords  found,  that  the  retention  took 
place  against  the  Hquid  compensation,  and  that  he  was  not  bound  to  let  the 
debt  be  extinguished  by  compensation,  till  he  was  relieved  of  his  cautionry. 

Charles  Menzies,  writer  to  the  signet,  being  debtor  to  Mr.  Alexander  Irvine  of 
Bsphock  in  £319,  by  bond,  and  charged  thereon,  suspends,  that  he  must  have  com- 

pensation for  £212,  contained  in  a  bill  due  by  Irvine,  to  which  he  has  right. — Answered, 
Tour  compensation  cannot  extinguish  my  debt ;  because  I  [2687]  recompense  you 
again,  in  so  far  as  I  am  cautioner  for  you  in  a  3000  merks  bond,  whereof  you  are  bound 
to  relieve  me  ;  and  so  I  must  have  retention  of  your  £212,  whereon  you  ground  your 
compensation,  till  you  relieve  me  of  that  debt. — Replied,  There  can  neither  be 
xetention  nor  recompensation,  unless  you  were  distressed  and  had  paid  the  debt. 
And  seeing  the  concourse  of  the  two  debts  does,  ifso  jure,  extinguish  one  another, 
BO  pretence  of  retention  can  make  a  debt  extinct  to  revive  ;  the  bond  of  relief  being 
only  an  obligement  ad  factum  prcBSiandum,  and  so  illiquid. — Duplied,  His  claim  of 
retention  is  foimded  both  in  the  common  law,  in  reason,  and  in  the  analogy  of  our 
mnnicipal  law  ;  and  first,  the  Roman  law  is  plain,  in  L  unica  C,  etiam  6b  ehirogra'ph. 
fecun.  jngnus  retineri  posse ;  though  you  pay  me  the  debt  for  which  I  had  the  pledge, 
yet  Ffl  retain  it  if  you  owe  me  any  sum,  till  that  be  likewise  paid  or  secured.  Next, 
tiiis  retention  is  founded  in  reason  ;  for,  if  I  have  your  efEects  in  my  hand,  and  you 
owe  me  money,  you  cannot  draw  them  out  till  you  pay  ;  it  being  tutius  rei  inhcsrere 
ffom  in  personam  agere  ;  3tio,  As  to  our  own  law,  a  creditor  in  relief  cannot,  by  any 
diligence  of  arrestment  or  otherwise,  a£Eect  the  subject  in  his  own  hands,  as  if  it  were 

in  another's ;  for  supplying  which  difficulty,  law  has  allowed  retention ;  and  was  so 
foond  betwixt  Ballenden  and  Sinclair,*  and  14th  February  1708,  Mr.  Patrick  Strachan 
and  the  Town  of  Aberdeen,  No.  60,  p.  2609.  And  though  he  be  not  yet  distressed, 
he  knows  not  how  soon  he  may  be  overtaken,  the  creditor  having  paratam  executionem 
Siinst  him  when  he  pleases  ;  so  that  it  is  more  than  a  mere  factum  prcBStandum. — 

e  Lords  found,  That  the  retention  took  place  against  the  liquid  compensation, 
uui  that  he  was  not  bound  to  let  this  debt  be  extinguished  by  the  compensation, 
till  he  was  relieved  of  his  cautionry. 

Fd.  Die,  V.  1,  p.  168.    FountainhaU,  v.  2,  p.  657. 

*  Examine  General  List  of  Names. 
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No.  148.    Alexander  Murray  of .  Brughtoun  v,  William  M'Guffog  of  Rumihi November  23,  1711. 

A  man,  for  secuiity  of  a  sum  due  by  heritable  bond,  getting  a  tack  of  some 
for  a  duty  equal  to  the  annualrent  of  the  sums,  at  six  per  cent,  and  being  1 
obliged  to  pay  yearly  two  wedders,  and  two  stones  of  butter,  during  the  21 
that  the  tack  was  to  last ;  and  he  never  having  paid  these ;  in  a  declarator 
extinction  and  payment,  the  Lords  having  first  caused  liquidate  the  prices  i 
the  wedders  and  butter,  did  then  find  that  they  could  only  compensate 
impute  from  the  time  of  the  liquidation,  and  not  yearly  when  they  fell  due. 

Richard  Murray  of  Brughtoun,  debtor  to  the  deceased  William  M^Quffog  of  Rusoai^ 
in  4000  merks,  by  an  heritable  bond  dated  in  anno  1675,  did,  by  a  tack  of  the 
date,  narrating  the  bond,  set  to  him  the  lands  of  Murraytoun  and  Gnllindoeh, 
payment  of  240  merks,  two  wedders  and  two  stone  of  butter  yearly  ;  with  this  i 
vision,  ''  That  the  tacksman  should  retain  in  his  own  hands  of  tike  foresaid  tack^ 
duty,  in  so  far  as  will  compense  and  satisfy  his  annualrents  yearly  and  termly  duiiag 

the  not  payment  of  the  principal  sum."  Alexander  Murray,  now  of  Burghtoinia, 
heir  to  Richard  his  grandfather,  pursued  a  reduction  and  declarator  of  extinctiai- 
of  the  heritable  bond,  by  Ruscoe  the  defender,  and  his  predecessor's  possession  m 
the  lands  several  years  without  paying  any  tack-duty ;  and  contended.  That  d» 
prices  of  the  wedders  and  but-|^688]'ter,  liquidated  in  this  process,  ought  to  \m. 
imputed  in  payment  and  satisfaction  of  Roscoe's  principal  sum,  at  the  terms  tiuj 
fell  due  by  the  tack. 

Answered  for  the  defender ;  Species  or  corpora  cannot  compensate  money  tiB 
once  they  be  liquidated,  and  then  the  compensation  takes  place  only  from  the  datt 
of  the  liquidation,  4th  December  1675,  Watson  v,  Cunningham,  No.  144,  p.  2684 

consequently  the  butter  and  wedders  can  compensate  and  extinguish  the  defender^i 
principal  sum  only  from  the  time  of  the  liquidation. 

Replied  for  the  pursuer ;  Where  a  creditor  intromits  with  goods  and  effects  <rf 
his  debtor,  upon  some  extrinsic  cause,  the  rules  of  compensation  and  liquidatioi 
ought  to  take  place ;  but  it  is  otherwise  in  the  case  of  intromission  with  a  subjeot 
given  in  security  and  payment ;  as  here,  where  the  tacksman  was  just  in  the  cus 
of  an  improper  wadsetter,  whose  intromission  with  the  rents  doth  still  impute  froa 
the  time  they  are  uplifted  ;  and  in  efiect,  this  extinction  doth  not  so  much  arise  upoft 
the  ground  of  compensation,  as  of  payment. 

Duphed  for  the  pursuer ;  It  is  frivolous  to  fancy  Ruscoe  in  the  case  of  an  impiopa^ 

wadsetter,  for  he  never  entered  to  possession  by  virtue  of  the  heritable  bond  (whick' ' 
was  a  transcendent  heritable  right  upon  Brughtoim's  whole  estate)  but  only  by  virtm 
of  his  tack  ;  by  which  he  had  indeed  power  to  retain  the  tack  duty,  in  so  far  as  would 
satisfy  his  annualrents,  but  not  for  payment  of  his  principal  sum. 

The  Lords  found.  That  the  compensation  upon  the  butter  and  wedders,  takes 
effect  only  from  the  time  of  the  liquidation. 

Fd,  Die.  V.  1,  p.  167.   Forbes,  p.  549. 

No.  151.    [2690]  Patrick    Haldanb,    Esq.    v.    Archibald    Duke    of    Douglas 
July  31, 1753. 

A  debtor  having  lent  money  to  his  creditor  on  bond,  and  continued  to  pay  the  annual- 
rents  of  debts  which  he  owed  without  deducting  the  interest  of  the  sum  he  had 
lent,  found,  notwithstanding,  entitled  to  plead  compensation  upon  that  sum, 
in  a  competition  with  creditors. 

The  Duke  of  Douglas  was  debtor  to  his  sister  Lady  Jean  Douglas,  in  the  sum  of 
20,000  merks  Scots,  due  by  a  bond  of  provision  bearing  annualrent,  granted  to  Lady 
Jean  by  James  Marquis  of  Douglas,  her  father. 

The  Duke,  in  March  1718,  gave  Lady  Jean  a  further  provision,  by  a  bond  lor 
30,000  merks  Scots  bearing  annualrent,  but  revocable  at  pleasure. 

In  1728  and  1731,  Lady  Jean  borrowed  from  the  Duke  two  sums,   amountiDg 
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to  £750  Sterling,  for  which  she  granted  bonds  in  the  usual  form,  bearing  annuabent 
and  penalty. 

Notwithstanding  of  these  bonds,  the  Duke  continued  to  pay  to  Lady  Jean  the 
full  annualrent  of  the  said  20,000  and  30,000  merks  Scots,  and  an  additional  annuity 
llf  £161  Sterling,  provided  to  her,  as  marked  in  the  case  betwixt  Mr.  Haldane  and 
ike  Duke,  15th  February  last  (voce  Quod  Potuit  non  Fecit.)  to  Whitsunday  1749, 
when  he  stopped  payment. 

Lady  Jean  being  debtor  to  Mr.  Haldane  in  the  sum  of  £500  Sterling,  she  assigned 
liim  to  as  much  of  the  20,000  merks  bond  as  would  pay  that  sum  and  annualrents 
tiiereof  ;  and  Mr.  Haldane  brought  an  action  against  the  Duke  for  payment. 

Pleaded  for  the  Duke  ;  That  Lady  Jean  was  debtor  to  him  in  the  sum  of  £750 
Sterting  and  annualrents  thereof  since  1731,  which  extinguished  the  said  bond  of 
SO,000  merks,  and  made  a  balance  due  by  Lady  Jean  to  the  Duke. 

Answered  for  Mr.  Haldanp  ;  That,  both  by  the  civil  and  Scots  law,  compensation 
operates  ipso  jure  from  the  date  of  the  concourse,  at  whatever  time  it  be  proponed  ; 
and  therefore  Lady  Jean  being  first  creditor  to  the  Duke  in  20,000  merks  Scots,  and 
in  the  1731,  becoming  debtor  to  him  in  £750  Sterling,  she  from  that  period 
lemained  creditor  to  him  only  in  £361,  28.  2fd.  Sterling,  with  the  annualrent  thereof. 
That  such  was  the  effect  of  compensation  by  the  civil  law,  is  certain  from  L.  21  ff.  de 
towpensalionibus ;  and  L.  4  cod.  eod.  which  precisely  determines  the  present  question. 

The  words  are,  "Si  constat  pecuniam  invicem  deberi,  ipso  jure  pro  soluto  compensa- 
tionem  haberi  oportet,  ex  [2691]  eo  tempore  ex  quo  ab  utraque  parte  debetur,  utique 
Jnoad  concurrentes  quantitates  ejusque  soUus  quod  amplius  apud  alterum  est  usurae 

ebentur."  It  is  true  that  the  defender  must  propone  compensation,  otherwise 
the  Judge  cannot  know  it ;  and  so  far  it  is  facti  :  yet  being  proponed,  the  law  deter- 

mines the  effect  of  it,  which  is  altogether  juris.  See  Perezius  ad  codicem,  tit.  de  com- 
fensai.  n.  5,  et  Voet.  Diet.  tit.  ff.  n.  2.  And  that  compensation  has  the  same  effect  by 
die  law  of  Scotland,  is  the  opinion  of  Sir  George  Mackenzie,  Inst.  b.  3,  tit.  4,  and  of 

Loid  Stair,  b.  1,  tit.  18,  §  6.  His  Lordship  says,  "'  Compensation  is  a  kind  of  libera- 
tion, as  being  equivalent  to  payment ;  for  thereby  two  liquid  obligations  do  extinguish 

each  other,  ifso  jure,  and  not  only  o'pe  exceptionis  ;  for  albeit  compensation  cannot 
operate  if  it  be  not  prepared,  as  neither  can  payment ;  yet  both  perimunt  obligatumem 
if8o  jure,  and  therefore  are  not  arbitrary  to  either  party  to  propone  or  not  propone 
as  they  please ;  but  any  third  party  having  interest  may  propone  the  same,  which 
they  cannot  hinder."  The  law  so  standing,  the  payments  made  by  the  Duke  to  his 
aster  ex  gratia  beyond  what  he  was  debtor  for,  cannot  alter  the  case,  nor  can  he  now 
demand  back,  or  plead  upon  these  payments  which  he  gave  her,  as  they  must  be 
considered  as  gifted ;  but  the  pursuer,  in  her  right,  is  entitled  to  demand  from  the 
Dnke  the  £361  Sterling  which,  m  1731,  his  Grace  owed  to  his  sister  Lady  Jean,  above 

the  sum  compensated  by  Lady  Jean's  bonds,  and  the  annualrent  thereof  since  Whit- 
annday  1749,  when  the  Duke  stopped  payment. 

Rephed  for  the  Duke ;  That  by  the  law  of  Scotland,  as  appears  from  act  143d 
P&rL  1592,  compensation  is  a  defence  on  exception,  which  a  defender  may  propone 
or  not  as  he  thinks  proper ;  and  when  he  propones  it,  it  must  be  sustained  in  the 
manner  he  pleads  it,  and  not  according  as  the  pursuer  finds  it  most  convenient  for 
him.  The  concourse  of  the  debt  due  by  Lady  Jean  to  the  Duke  had  no  effect  upon 
the  bond  of  provision ;  both  these  debts  subsisted ;  the  Duke  was  debtor  to  her  in 
20,000  merks  Scots,  and  she  to  him  in  £750  Sterling,  and  the  Duke  might  have  assigned 
away  the  £750  ;  in  which  case  he  could  not  have  pleaded  compensation,  but  behoved 
to  have  paid  the  full  20,000  merks,  after  which  Lady  Jean  behoved  to  have  paid  the 
1750  to  the  assignee.  And  seeing  the  Duke  did  not,  till  the  commencement  of  this 
^ion,  plead  the  compensation,  but  paid  the  full  annualrent  of  the  20,000  merks, 
notwithstanding  of  Lady  Jean's  being  debtor  to  him  in  £750  Sterling,  she  and  her 
usignee  cannot  now  refuse  to  pay  the  sum  in  her  bond  and  annualrents  thereof,  or 
to  admit  the  compensation  founded  thereon. 

"  The  Lords  sustained  the  compensation  proponed  by  the  Duke  of  Douglas,  upon  the 
two  bonds  granted  by  Lady  Jean  to  his  Grace,  both  as  to  principal  and  interest  due  on 
thesaid  bonds,  to  extinguish  the  bondin  question  for  20,000merks  and  interest  thereof." 

Act.  Advocatus. — Alt.  R.  Craigie.— Clerk,  Kikkpatrick. 

B.  Fd,  Die,  V.  3,  p.  151.    Fac.  Col,  No.  85,  p.  128. 
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No.  2.    [2]  Andrew  Stewart,  Writer  to  the  Signet  v.  Jambs  Bisset,  Merchant 
Perth.    February  16, 1770. 

A  creditor  to  whom  a  sum  of  money  was  sent  by  his  debtor,  and  received,  in  order 
be  applied  to  a  particular  purpose,  not  aUowed,  upon  the  bankruptcy  of  tib 
debtor,  to  plead  retention  of  the  money,  or  to  apply  it  in  compensation  of  1 
own  debt. 

John  Macdonald,  merchant  in  Inverness,  was  debtor  to  Stewart  by  a  bill  f 
£18,  10s.  which  he  had  accepted.  When  the  bill  became  due,  and  a  demand  nl 

made  by  Stewart's  correspondent  at  Inverness,  he  was  told  by  Macdonald  that  I 
had  sent  the  contents  to  Bisset  at  Perth  to  be  paid  to  the  holder  of  the  bilL  TU 
appeared  to  have  been  the  fact,  Bisset  having  acknowledged  that  the  money 
him  for  that  purpose  ;  but  that  having  called  at  the  house  of  Gouts  &  Co.  at  Edinbnqi 
he  was  told  the  bill  had  been  sent  to  the  North  ;  and  as  he  did  not  chuse  to  keep  M 
money  idle,  he  had  given  creait  for  it  in  his  books  to  Macdonald,  with  whom  he  hdjE 
transactions,  and  who  at  that  time  was  in  his  debt. 

Macdonald  became  bankrupt ;  and  Stewart  having  made  a  demand  upon  BisrtI 
for  the  money  impressed  into  his  hands  to  take  up  the  bill,  Bisset  maintained  Ul 
right  to  apply  the  same  to  his  own  debt,  and  that  he  had  done  so  accordingly.  Hi 
pursuer  having  brought  an  action  against  Bisset,  the  Lord  Ordinary  aasoilsied  tkf 
defender  ;  when  in  a  reclaiming  petition,  it  was 

Pleaded  for  the  pursuer  : 
Imo,  Where  one  person  delivered  money  to  another  to  be  paid  to  a  third  paitj* 

and  the  money  was  received  on  these  terms,  the  receiver  became  bound  [3]  to  tki 
third  party  as  his  mandatary  or  negotiorum  gestor ;  and  an  obligation  was  constitiitfli 
between  the  receiver  and  the  third  party,  which  the  receiver  was  bound  to  implement 
When  money  accordingly  was  delivered  and  received  expressly  for  behoof  of  a  thirf 

party,  it  made  no  difference  upon  the  receiver's  obligation,  that  he  was  creditor  to 
the  person  by  whom  the  money  was  impressed.  If  the  receiver  indeed  insisted  for 
application  of  the  money  to  lus  own  debt,  the  transaction  in  favour  of  the  thini 
party  would  not  take  place  ;  but  if  no  such  application  was  insisted  on,  the  proper^ 

of  the  money  was  transferred,  and  remained  in  the  receiver's  hands  on  account  oi  bin 
in  whose  name  it  was  delivered ;  9th  February  1759,  Stalker  t?.  Ayton,  No.  77,  p.  745i 

2do,  If  the  pursuer  had  been  debtor  to  Bisset  at  the  time  Macdonald  delivered  the 
money  to  him,  it  was  clear  that  Bisset  could  not,  in  any  other  settlement  betwixt  him 
and  Macdonald,  as  creditor  to  the  pursuer,  have  retained  the  sum  impressed,  withoot 

suffering  it  to  be  applied  to  the  payment  of  Macdonald's  own  debt.  Of  course  it  mart 
be  equally  clear,  that  as  the  pursuer  was  not  indebted  to  Bisset,  he  was  entitled  todnw 
the  money  from  him  ;  or,  in  other  words,  that  as  Bisset,  had  he  been  the  creditor  to 
the  pursuer,  could  in  that  right  have  retained  it  in  any  question  with  Macdonald  ;  so, 
in  the  present  case,  he  was  under  the  same  obligation  to  restore  it. 

3tio,  If  Bisset,  when  the  money  was  delivered  to  him,  had  granted  an  obligation  to 
deliver  it  to  the  pursuer,  and  that  such  obligation  had  been  transmitted  to  him,  it  coukl 
not  be  denied  but  that  an  obligation  was  thereby  created  in  favour  of  the  pursuer 
which  Bisset  was  bound  to  fulfil.  The  present  case  was  equally  strong  ;  for  thou^ 
no  obligatory  writing  was  given,  it  was  acknowledged  that  Bisset  agreed  to  receive  it 

for  the  pursuer's  behoof,  and  to  apply  it  in  payment  of  the  bill  that  was  due. 
4to,  The  pursuer's  demand  was  well  founded  in  law  ;  and  in  point  of  equity  was 

still  stronger.  When  Macdonald  proposed  to  impress  the  money  into  Bisset's  haodi 
for  the  purpose  of  paying  the  pursuer's  bill,  had  he  declined  to  receive  it  on  these  teimii 
or  insisted  on  applying  it  to  his  own  payment,  Macdonald  would  have  remitted  it 
through  some  otner  channel.  Trusting  also  to  the  transaction  that  had  taken  place, 

the  pursuer  abstained  from  diligence  ;  whereby  he  might,  before  Macdonald's  CMUik- 
ruptcy,  have  recovered  that  money,  which  Bisset,  by  inverting  the  intended  applica- 

tion, had  turned  to  his  own  behoof. 
Answered  for  the  defender  : 

Imo,  Without  denying  that  there  might  be  a  pis  quasaitum  tertio  by  the  stipulation 
of  other  parties  without  the  third  party  s  knowledge,  it  was  evident  that  no  circaiD- 
stances  of  that  kind  occurred  in  the  present  instance.    It  was  not  the  intention  ol 
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lacdonald  and  the  defender  to  create  a  jus  quaasiium  to  any  person  v/hatcver  ;  they 
oak!  have  no  particular  person  in  view,  as  they  could  not  know  to  whom  the  bill  might 
» indorsed  ;  so  that  all  that  the  defender  and  Macdonald  meant,  was  to  get  a  debt  of 

laodonald's  paid,  and  to  do  him  a  service. 
[4]  2do,  Though  a  writing  might  have  been  so  conceived  as  to  operate  a  delegation, 

ind  make  the  defender  ex  jyromisao,  and  directly  liable  to  Stewart,  such  a  transaction 
tore  no  analogy  to  the  present  circumstances.  But  if  in  a  writing  the  defender  had 

been  taken  bound  to  Macdonald,  and  Stewart's  payment  only  pointed  out  as  the  mode 
a  which  he  was  to  discharge  himself  of  the  sum,  the  case  to  which  assimilation  was 

Bade,  there  could  be  no  doubt  that  there  was  no  obligation  constituted  in  Stewart's 
kvour,  which  could  tie  up  the  defender  from  making  pa3rment  to  any  other  creditor 
if  Macdonald,  who  should  insist  for  it  in  a  legal  mode. 

3tio,  The  pursuer,  it  was  admitted,  made  no  demand  upon  the  defender  of  the 

Mney  till  after  Macdonald's  bankruptcy  ;  and,  as,  prior  to  that  event,  the  money, 
m  Macdonald's  property,  might  have  been  attached  by  whoever,  as  a  creditor  of 
Macdonald's,  had  an  mterest  to  do  so,  the  supervening  contingency  necessarily  rendered 
the  right  of  the  pursuer,  or  of  any  other  creditor,  inefiectual,  and  that  of  the  defender's 
preferable  to  all.  Whatever  might  have  been  the  case  before,  the  bankruptcy  created 

a  medium  impedimerUum  to  the  defender's  paying  away  the  money.  No  debtor  could 
be  so  hardy  as  to  ask,  nor  any  creditor  so  foolish  as  to  agree,  that  he  should  give  out 
of  his  hands  a  sum  which  belonged  to  his  debtor  after  that  debtor  had  become  bank- 
rapt  :  So  that,  upon  that  event,  though  he  had  not  applied  it  before  in  payment  of 
kja  own  debt,  which  was  the  case,  he  was,  both  in  law  and  equity,  entitled  to  retain  it. 

It  was  the  general  opinion  of  the  Court  that  the  right  to  this  money  was  vested  in 

Stewart,  and  that  Bisset  could  not  invert  the  property  either  to  another's  or  to  his own  behoof  ;  and  it  was  farther  observed,  that  as  Bisset  had  undertaken  a  trust,  he 

was  guilty  of  a  breach  of  it  in  not  applying  the  money  according  to  its  original  destina- tion. 

The  Court  accordingly  altered  the  Ordinary's  interlocutor ;  and  found  "  the 
defender  James  Bisset  liable  to  the  petitioner  in  the  sum  libelled,  with  the  expense  of 

extracting  the  decreet." 

Lord  Ordinary,  Elliock. — For  Stewart,  Cosmo  Gordon.— Clerk,  Ross. — For  Bisset, 
Maclaurin. 

R.H.  Foe.  Co/.  No.  24,  p.  58. 

No.  38.  [2719]  Cunningham  v,  Austin.    December  11,  1623. 

Iq  a  removing  this  exception  was  found  relevant,  that  the  party  was  infeft  upon  a 
comprising ;  and  the  Lords  refused  to  oblige  the  defender  to  produce  the  com- 

prising, to  dispute  its  sufficiency  hoc  loco,  though  it  was  alleged  to  be  led  for  an 
heritable  sum,  not  made  moveable  by  requisition  or  otherwise. 

In  an  action  of  removing  betwixt  Cunningham  and  Austin,  The  Lords  found  an 
exception  relevant,  founded  upon  an  heritable  infeftnient  granted  to  the  excipient  of 
the  lands  libelled,  proceeding  upon  a  comprising ;  and  would  not  astrict  the  defender  to 
produce  the  comprising  to  dispute  thereupon  in  this  judgment  of  removing  ;  but  found 
the  exception,  bearing  the  defender  to  be  heritably  infeft,  relevant ;  albeit  it  was  replied 
oy  the  pursuer,  that  the  comprising,  which  is  the  ground  of  the  infef tment,  will  appear 
Bull,  if  the  same  were  produced, seeing  it  is  deduced  upon  an  heritable  bond,  never  made 
moveable  by  requisition  or  any  preceding  charge,  whereas  the  comprising  could  not  be 
deduced,  except  the  sum  had  been  first  made  moveable :  Which  reply  the  Lords  would 
uot  discuss  in  that  place,  nor  urge  the  defender  to  produce  the  comprising. 

Act.  Cunningham. — Alt.  Russel. — Clerk,   . 

I.  Fol,  Die,  v.  1,  p.  173.    Durie,  p.  90. 
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No.  57.  [2729]  Simpson  v.  L.  Balgony.    February  16,  1627. 

A  minor  was  allowed  to  propone,  by  way  of  exception,  that  lie  having  curators, 

entered  to  his  predecessor  without  their  consent,  although  he  qualified  no  ~ thereby  sustained. 

1 

In  a  transferring  at  the  instance  of  David  Simpson,  burgess  of  Dysart  v.  the 
of  Balgony,  as  heir  to  his  father,  the  Lords  found  a  service  produced  to  verify 
defender  to  be  heir,  to  be  sufficient,  albeit  it  was  not  retoured  to  the  chanoeJlai; 
because  it  was  used  to  prove  passive  ;  and  also  found  the  exception  against  the  Baa 
to  be  relevant  hoc  loco,  without  reduction  or  any  other  process,  but  to  be  received 
a  nullity  by  way  of  exception,  viz.  that  the  same  was  null,  being  a  service  done  in  1 
minority,  without  consent  of  his  curators,  he  then  having  curators  ;  which  nullity  i 
received  ope  exceptionis,  albeit  it  was  alleged,  that  it  was  a  sentence  which  ou^t  i 
to  be  reduced,  because  it  was  done  to  his  utiUty,  and  by  his  own  personal  com 
the  time  of  the  service,  which  was  repelled. 

Act.   . — Alt.  Ayton. — Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  174.    Durie,  p.  277. 

*i,5*  Spottiswood  reports  the  same  case  : 

David  Simpson  in  Dysart  having  pursued  a  transferring  against  the  Laizd 
Balgony,  as  heir  served  to  his  father  ;  it  was  alleged.  That  his  service  was  not  lavfdS 
as  done  by  himself,  having  curators,  without  their  consent.  Replied,  That  he  ou^ 
to  qualify  some  prejudice  he  sustained  by  entering  heir  to  his  father. — The  Lords  found 
the  exception  relevant  of  itself,  quia  of  himself,  nan  potuit  damnosam  adiisse  hc^t^ 
ditatem.  SpoUistoood  (Heibs),  p.  137. 

*„,♦  Auchinleck  reports  the  same  case  : 

The  Laird  of  Balgony  being  served  heir  to  his  father  in  his  minority,  withoal 
consent  of  his  curators,  the  service  was  found  null  by  way  of  exception,  because  it  was 
passive.  Auchinleck,  MS.  p.  2. 

No.  81.    [2744]  Mr.   James  Inglis  v.  Dame  Margaret  Charteris  and  Loid 
Alexander  Hay,  her  Husband.    June  26, 1712. 

It  was  objected  against  the  proving  of  the  tenor  of  a  writ,  that  it  was  innovate  and 
extinguished.  The  Lords  repelled  the  objection  hoc  loco,  reserving  to  the  defendtf 
to  be  heard  thereon  in  any  action  to  be  raised  upon  the  decree  of  tenor,  in  case  it 
sho  lid  be  obtained. 

Mr.  James  Inglis  of  St.  Leonards  pursues  a  proving  the  tenor  of  some  writs  ag^nsl 
Dame  Margaret  Charteris,  and  Lord  Alexander  Hay  of  Lawfield  her  husband.  Tlie 
writs  were  an  instrument  of  sasine  of  one  Mr.  Patrick  Kelly,  taken  on  an  heritable  bond, 
granted  by  Mr.  Cornelius  Inglis  of  Eastbarns  in  1660,  for  4600  merks  to  be  lifted  out  of 
that  part  of  these  lands  called  Furvesdale.  Item,  A  precept  of  dare  constat,  granted 
by  Mr.  Patrick  Inglis  as  superior,  to  Janet  Kelly,  daughter  and  heir  to  the  said  Mfc 
Patrick  Kelly.  Item,  a  sasine  following  thereon.  For  astructing  the  tenor  theie 
adminicles  are  adduced  :  The  extracts  of  the  sasines  out  of  the  respective  registeiB 
where  they  stand  recorded  ;  The  heritable  bond,  their  warrant :  Item,  A  decrsrt 
of  poinding  of  the  ground  on  these  sasines ;  and  a  preference  to  the  creditors  rf 
Eastbarns.  Alleged,  The  documents  were  neither  relevant,  nor  concluding ;  for, 

Imo,  Though  the  principal  sasines  were  produced,  and  on  the  clerk's  tabk 
(whereas  here  be  only  extracts)  they  are  nowise  probative,  being  merely  the  assertions 
of  a  notar,  in  whose  power  law  never  put  the  making  up  of  real  rights  to  lands  ;  likeaa, 
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the  precept  of  dare  eonstat  is  null,  not  bearing  the  designation  of  the  writer,  though 

posterior  to  the  5th  act  1681 ;  for  it  only  says,  *'  Wrote  by  one,  servant  to  Axchibald 
Nisbet,"  without  telling  who  this  Nisbet  was  ;  and  to  condescend  now  that  it  was 
(Archibald  Nisbet)  writer  to  Signet,  cannot  be  received,  it  being  declared  a  nullity 
unsuppliable  by  the  foresaid  act.  2do,  The  precept  is  given  by  Mr.  Patrick  Inglis  the 

debtor  s  apparent  heir,  and  so  is  a  passive  title.  3tio,  It  appears  by  Dr.  Oswald's  oath, taken  in  this  process,  that  the  grounds  of  this  debt  were  m  the  common  debtor  Mr. 

Patrick's  hands,  and  so  instrumenlum  apud  debitarem  and  presumed  retired  ;  though 
by  a  contrivance  betwixt  him  and  this  pursuer,  his  brother,  it  was  resolved  to  be  kept 
up  and  revived,  to  debar  true  and  lawful  creditors.  Answered,  The  adminicles  pro- 

duced were  incontestably  pregnant ;  for,  though  a  sasine  alone  be  not  sufficient,  yet, 
conjoined  with  other  presumptions,  it  has  been  sustained  as  a  good  document.  And 
as  to  the  nullity  in  the  dare  constat,  the  designation  seems  abundantly  to  certify  the 
writer  ;  and  esto  it  did  not,  yet  being  only  in  a  step  of  the  progress,  and  connection  of  the 

title,  it  is  no  way  material :  And  as  to  the  granter's  being  apparent  heir,  and  colluding 
fraudulently  with  his  brother,  it  is  evident  he  did  it  by  a  singular  title,  viz.  a  base 

infeftment  clad  with  possession,  preferable  to  the  creditors'  diligence  :  And  it  appears 
by  a  decision  in  Stair,  Inglis  contra  the  Tenants  of  Eastbarns,  No.  54,  p.  1324,  that  he 
was  upon  that  right  preferred  to  Mr.  John  Inglis  of  Cramond,  an  annualrenter  inf ef t 
in  these  same  lands :  And  though  it  was  objected,  that  he  was  not  the  true  superior  to 
give  any  precepts,  he  being  denuded  by  apprisings  and  adjudications,  yet  this  was  re- 

pelled, seeing  they  were  expired,  and  [2745]  he,  within  the  legal,  was  not  fully  divested, 
but  he  might  enter  and  receive  the  vassals. — The  Lords  found  the  tenor  sufficiently 
made  up  by  the  writs  produced ;  yet  so  as  he  behoved  to  take  it  as  it  stood,  with  the 
pretended  nullity  in  the  dare  constqt.  And  found  the  objections  on  the  collusion,  and 
its  being  retired,  not  competent  against  the  tenor ;  but  reserved  them  by  way  of 
reduction.  Fol.  Die.  v.  1,  p.  176.    FountainhaU,  v.  2,  p.  744. 

No.  82.    The  Creditors  of  Jamss  Hamilton,  younger  of  Orbistoun  v.  James  Hamilton 
ofDalziel.    July  7, 1713. 

Found  as  above. 

In  a  process  at  the  instance  of  the  Creditors  of  young'  Orbistoun  v.  James 
Hamilton  of  Dalziel,  and  Others,  for  proving  the  tenor  of  a  disposition  granted  by  the 
deceased  William  Hamilton  of  Orbistoim,  elder,  to  his  only  son  ; — The  Lords  repelled 
the  aUegeance  proponed  for  the  defenders,  That  the  disposition,  whereof  the  tenor  was 
craved  to  be  proved,  was  iimovated  by  contract  entered  into  at  Cramond,  betwixt  old 
and  youn^  Orbistotms,  hoc  loco ;  reserving  to  the  defenders  to  be  heard  thereon  after 
the  tenor  is  proved,  and  allowed  them  to  give  in  a  condescendence  of  the  qualifications, 
that  the  disposition  was  cancelled  and  retired  by  old  Orbistoun,  and  to  prove  the  same 
before  answer. 

Albeit  it  was  alleged  for  the  defenders,  That  if  the  writ,  whereof  the  tenor  is  offered 
to  be  made  up,  hath  been  innovated  and  altered,  a  proving  the  tenor  cannot  proceed. 
Because,  then  the  pursuers  have  no  interest,  and  a  party  having  no  interest  cannot 
pursue ;  action  being  jtis  persequendi  quod  sibi  debetur,  not  competent  vagrantly  to  every 
person  having  a  mind  to  insist,  but  only  to  such  as  can  shew  their  interest  in  what  is 
acclaimed.  Nor  is  there  any  difEerence  in  this  matter  betwixt  a  proving  of  the  tenor 
and  other  actions  ;  on  the  contrary,  pifoving  of  tenors  being  extraordinary  remedies, 

are  not  to  be  admitted  till  every  thing  objected  against  the  pursuer's  interest  be  dis- 
cussed. So  in  exhibitions  ad  ddiberandum  (which  like  this  is  a  preparatory  action  for 

a  separate  process)  it  is  a  good  defence,  that  the  defunct  was  denuded,  whereby  the 

pursuer's  interest  ceased,  and  there  can  be  no  further  step  made  till  the  import  of  that 
defence  be  tried.  Every  accessory  process  must  be  determined  by  the  same  rules  as  the 
principal  process,  if  insisted  in,  would :  Finis  dot  formam  negotio,  he  that  hath  right  to 
the  end,  hath  right  to  the  means  that  lead  to  it ;  and  e  contra,  one  that  hath  no  right 
to  the  end,  ought  not  to  be  admitted  to  use  the  means  to  attain  what  is  the  right  of 
another  :  Consequently,  what  is  relevant  against  the  principal  conclusion,  is  relevant 
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against  the  accessory  of  proving  the  tenor.    Were  a  renunciation  of  the 

under  younat  Orbistoun's  hand  produced,  his  creditors  could  not  proceed  in  ̂ the  tenor  tiU  the  renunciation  were  discussed  :  Now,  innovation  hath  the  same  i 

in  law,  as  a  discharge  or  [2746]  renunciation;  and  the  Lords  are  always  in  use  to  i 
humour  of  parties  in  putting  others  to  unnecessary  charges,  by  sustaining  the  r 
exception,  frustra  jtrdxUur,  dtc. 

In  respect,  it  was  answered  for  the  pursuer,  That  they  are  not  obUged  to  ] 
interest,  or  dispute  the  import  of  the  pretended  innovation,  until  their  right  i 
the  same  be  complete,  and  in  the  field,  which  they  are  brinsing  in  by  proving! 
tenor  ;  this  regularly  should  meet  with  no  opposition,  being  of  the  nature  of  a  ti 
f erring  in  statu  quo,  prejudicial  to  no  party  :  For  if  the  writ,  whereof  the  tenor  is  1 
proved,  was  good  and  effectual,  the  party  leased  by  accident  should  have  it  i 
grated  by  the  assistance  of  justice  ;  and  if  it  was  exceptionabfe,  it  will  be  so  st 
proving  the  tenor,  and  all  defences  against  it  entire.  The  instance  of  an  exhili 
ad  deliberandum,  is  foreign  to  the  purpose :  For  none  can  deliberate  about  a  auc 
where  there  is  nothing  to  succeed  to.  Whereas  a  person  may  justly  prove  the  1 
a  writ  though  innovated ;  seeing  innovated  writs  are  not  alwa}^  eztmct,  but  o 
still  good  evidents  with  the  burden  of  the  innovation,  February  5, 1675,  Binnie  < 
Scot,  voce  Innovation.  Again,  a  discharge  or  renunciation  could  not  stop  p 
of  tenor ;  because,  the  tenor  of  writs  may  be  proved  for  other  effects  than  for  obt 
implement  or  performance.  Besides,  a  discharge  is  not  the  same  with  an  innovati 
the  first  being  a  direct  extinction  of  a  right,  and  the  other  an  extinction  implied  i 
The  Brocard,  frustra  probatur,  dc,,is  misappUed;  for  the  pursuers,  without  any  hu 
decline  to  dispute  the  point  of  innovation,  till  they  be  in  pari  casu  with  the  defe 
by  having  their  right  complete  in  their  hands,  which  they  are  prosecuting 
own  charges,  without  any  trouble  or  expense  to  the  other  party. 

Fol.  Die.  V.  1,  p.  176.     Forbes,  p.  696. 

No.  95.      [2755]  Alexander  M'Adam  v.  Alexander  Earl  of  Galloway. 
January  17, 1766. 

Found  incompetent,  by  an  action  of  mails  and  duties,  to  set  aside  the  right  of  a  petsoa 
in  immemorial  possession,  and  producing  a  sasine.  Reserved  to  insist  in  a 

reduction  of  the  defender's  rights. 

In  1678,  Alexander,  then  Earl  of  Galloway,  granted  an  obligation  to  Henry  Daic 
binding  himself  to  denude,  in  his  favour,  of  a  piece  of  land  called  Belscroft,  upoa 
payment  of  £400  Scots. 

In  1763,  John  M^Adam,  the  great  grandson  of  Henry  Dun,  granted  bond  to  Alex* 
ander  M'Adam,  his  son,  who  led  an  adjudication  against  him,  as  charged  to  enttr 
heir  in  those  lands  to  Henry  Dun ;  and,  upon  that  title,  pursued  an  action  of  maih 
and  duties  against  the  tenants. 

Compearance  was  made  for  the  Earl  of  .Galloway,  who  produced  a  sasine  in  tlit 
lands  of  Belscroft,  in  1684,  proceeding  on  the  precept  of  Henry  Dun ;  and  eontendei> 
That,  as  he  and  his  predecessors  had  possessed  the  lands  immemorially,  the  procen 
was  incompetent,  till  his  titles  should  be  reduced  in  a  proper  action. 

Answered  for  the  pursuer  :  The  adjudication  is  a  suMcient  title  against  the  tenant^ 
Stair,  iv.  22,  7.  They  are  the  only  defenders  called.  The  compearance  of  the  £szl» 
indeed,  produces  a  competition,  but  it  is  a  rule  of  law,  that  all  competitions  imply 
mutual  reductions.  Nor  is  the  pursuer  under  any  necessity  of  instructing  the  ngbt 
of  the  predecessor,  to  whom  his  father  was  charged  to  enter.  The  only  title  produced 
by  the  Earl,  is  a  sasine  upon  the  precept  of  that  very  predecessor,  whose  right  lie 
cannot  object  to,  without  cutting  the  branch  upon  which  he  himself  stands. 

[2756]  Had  he  produced  a  disposition  indeed,  from  Henry  Dun,  he  must  hsve 
been  preferred  to  the  mails  and  duties  ;  but  he  produces  no  more  than  a  sasine  :  and 
a  sasine,  without  its  warrant,  cannot  avail  in  a  competition  of  real  rights;  Suir, 
ii.  3,  19. 
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:  Replied ;  Upon  the  footing  of  the  infeftment  1684,  the  Earl  has  the  benefit  of  a 
Ipeflsorv  jndgment,  for  which  purpose,  the  production  of  a  sasine  is  sufficient ; 
e',  iv.  26,  3,  and  4  ;  Bankton,  li.  1,  33,  p.  512,  and  iv.  24,  49  ;  Erskine,  iv.  1,  50. 

it  makes  no  difference  that  the  summons  was  executed  against  the  tenants  only, 
the  Earl  was  entitled  to  compear  for  his  interest. 
When  a  process  of  reduction  is  brought,  it  will  be  time  to  consider,  whether  the 

IIBonal  faculty  of  redemption  granted  to  Henry  Dun  be  not  lost  by  prescription. 

\  **  The  Lords  sustainea  the  defences,  and  assoilzied  from  the  process  of  mails  and 
Ities,  reserving  to  the  pursuer  to  insist  in  a  reduction  of  the  defender's  rights,  and 
^Ihe  defender  his  defences,  as  accords." 

Act.  M*QuEEN,  Crosbie.— Alt.  Lockhart. 

!  G.  F.      Fac.  Col.  No.  29,  p.  247. 

b.  12.  [2764]  HuNTLY  V.  Hume.    December  13,  1628. 

Found  in  conformity  with  the  above. 

■    In  a  triple  poinding,  Huntly  v.  Hume  and  L.  of  Benton,  the  lands  of  the  common 
id>tor  being  comprised  by  a  creditor,  viz.  Renton,  and  he  being  infeft  thereupon 
)doTe  the  term  of  Whitsunday,  and  before  the  comprising,  another  creditor  having 

imsted  upon  his  sentence,  that  term's  duty,  owing  by  the  tenant,  possessor  of  the 
rad,  to  the  master,  who  was  the  c6mmon  debtor,  the  arrestment  being  execute  before 
ftat  term  of  Whitsunday  came,  whereat  the  debtor  was  obliged  to  pay  ;  and,  while 
Uie  term  was  running,  the  arrestment  was  laid  on,  and,  after  the  term  came,  he 

obtained  sentence,  decerning  that  term's  duty  to  be  made  furthcoming,  whereon 
&e  question  being  drawn  in  by  the  tenant,  if  he  should  be  subject  to  pay  to  the  arrester 
or  to  the  compriser ; — The  Lords  found,  That  the  compriser  bemg  seased  before 
bat  term,  ought  to  have  that  term's  duty  subsequent  after  the  sasine,  and  not  the 
arrester,  albeit  the  arrestment  was  execute  before  the  comprising,  whereupon  the 
Mine  pro-[2765]-ceeded,  seeing  the  heritor,  who  was  debtor,  being  denuded  lawfully 
of  his  right  to  the  land  before  the  term,  by  the  said  comprising  and  sasine,  he  had 
thereby  right  to  the  duties  of  the  terms  subsequent  after  his  sasine,  after  the  said 
term  was  come ;  and,  as  the  debtor  from  whom  he  comprised  could  not  seek  that 

term's  duty,  no  more  could  the  arrester,  who  could  not  seek  the  same,  but  as  the 
iftrm  or  duty  owing  to  his  debtor,  who  ceased  to  be  heritor,  he  being  denuded  of  his 
right  by  comprising  before  the  term  at  which  he  might  have  craved  the  duty  :  For 
albeit  the  creditor  might  lawfully  arrest  before  the  term  of  payment  came  ;  yet  the 
trrestment  affected  not  the  same  to  the  arrester,  so  that  he  might  seek  the  same  when 
the  term  came,  except  at  that  term,  the  right  thereof  then  subsisted  with  him,  for 

whose  debt  it  was  arrested  ;  as  if  the  term's  duty  of  lands,  liferented  by  any,  were 
arrested  for  the  hferenter's  debt,  and  that  the  liferenter  should  die  before  the  term  of 
payment  of  the  arrested  duty  came,  ywo  casu  the  arrester  would  get  nothing,  because 

the  debtor's  right  became  extinct ;  even  so  in  this  case,  albeit  there  be  great  difference 
in  these  cases,  yet  so  it  was  found,  and  for  the  same  reason,  another  creditor  claiming 
Ac  same  duty,  by  virtue  of  an  assignation  made  to  him  by  the  debtor,  divers  years 
before  the  term  controverted,  and  before  all  the  other  parties  rights,  in  and  to  the 
duty  of  these  lands,  of  certain  years  preceding  that  term,  and  divers  years  to  run 
aft^  that  term,  which  assignation  was  intimate  long  before  their  rights ;  and  also 
the  assignee  divers  years  in  possession  thereof  before  the  term  controverted,  and 
done  for  satisfying  his  just  debt ;  yet  the  compriser  was  preferred,  for  the  assignation 
was  not  found  a  valid  right  against  a  singular  successor  :  And  it  was  found,  that  an 
asagnation  to  the  duty  of  a  tack,  set  by  the  heritor,  made  to  his  creditor,  would  not 

work  against  a  singular  successor,  in  and  to  the  setter's  heritable  right ;  but  that 
either  the  compriser,  or  other  acquirer  thereof,  or  buyer,  would  have  right  to  the 
tack-duty,  notwithstanding  of  the  preceding  assignation,  clad  with  possession. 

Act.  Craig.— Alt.  Lawtie. — Clerk,  Hay. 

Fd.  Die.  V.  1,  p.  179.     Durie,  p.  408. 
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No.  U.    [2766]  Lord  Justice-Clerk  v.  Mr.  John  Fairholm.    February  23, 
1671. 

A  decree  of  apprising  is  a  complete  diligence,  as  to  mails  and  duties,  being  a  I 
assignation,  and  needing  no  intimation  ;  so  that  there  can  be  no  mmra.  On 
principle,  an  appriser  of  an  infeftment  of  annualrent  was  preferred  to  a  port 
arrester,  thougn  the  competition  was  nine  years  after  the  decree,  and  the  app 
had  done  no  diligence. 

The  Earl  of  Leven  being  debtor  to  Lamberton  in  40,000  merks,  and  having  in 
him  in  an  annualrent  out  of  his  lands  in  security  thereof,  Mr.  John  Fairbohn  ( 
upon  a  debt  due  by  Lamberton,  apprise  the  foresaid  heritable  bond  and  annii 
which  was  holden  of  the  Earl  of  Leven  himself,  who  was  charged  upon  the  apji 
but  unwarrantably,  to  infeft  Fairholm  in  the  lands,  whereas  the  annualrent  onlyi 
apprised,  and  the  charge  should  have  been  to  infeft  Fairholm  in  the  annual 

thereafter  Fairholm  did  arrest  the  bygone  annualrents  in  the  Earl  of  Leven's  I 
and  after  all  did,  upon  a  decreet  against  Lamberton,  arrest  the  bygone  renta  in  L 
hands  ;  and  Lamberton's  liferent  of  the  annualrent  having  fallen,  by  his  being  ji 
and  day  at  the  horn,  the  Justice  Clerk,  as  donator  to  the  liferent,  and  as  ar 

competing  with  Fairholm,  did  allege  that  Fairholm's  apprising  being  an  incomp 
diligence,  and  no  infeftment  nor  valid  charge  thereon,  and  having  lain  over  so  j 
years,  the  arrester  must  be  preferred ;  for  which  he  adduced  a  practique  ob 
by  Durie,  14th  February  1623,  Saltcoats  contra  Brown,  No.  9,  p.  2763,  where  it  i 
BO  found ;  and  albeit  Fairholm  be  the  prior  arrester,  yet  he  hath  done  no  diligi 
upon  his  arrestment,  whereas  the  Justice  Clerk  hath  obtained  decreet ;  and,  as  don 
to  the  liferent  escheat,  he  is  preferable  for  years  after  the  rebellion ;  because  the  ] 
rent  escheat  f alUng  before  any  infeftment,  or  charge  on  the  apprising,  which  was  i 
used  within  year  and  day,  the  liferent  excludes  the  appriser. 

The  Lords  found  the  apprising  preferable  to  the  posterior  arrestment, 
no  legal  diligence  was  done  thereon  for  the  space  of  nine  years  thereafter,  in 
the  apprising,  being  a  judicial  assignation,  required  no  intimation,  and  being  ] 
it  is  preferable  ;  and  they  did  not  respect  that  single  practique,  the  constant  cv 
being  contrary ;  but  found  the  liferent  escheat  preferable  to  [2767]  the  anterior  ap 
ing,  being  without  infeftment  or  charge  as  to  the  years  after  the  rebellion,  as 
ferred  the  appriser  as  to  years  preceding. 

Fol.  Die.  V.  1,  p,  179.    Stair,  v.  1,  p.  727 

No.  26.    [2777]  David  Gibson  v.  Kichard  Murray.    November  10, 1748. 

A  curator  accepted  a  bill  for  an  account  furnished  to  his  minor,  bearing  for  that  yabH. 
The  creditor  assigned  it.  Prior  to  the  assignation,  an  arrestment  had  been  lui 
in  the  hands  of  the  minor  himself.    The  arrester  was  preferred. 

Dougal  Murray,  merchant  in  Inverary,  had  furnished  goods  to  Colin  Campbell  «t 
Kilberry,  on  account  carried  down  to  the  year  1737 ;  and  having  cleared  with  Captais 

Angus  Campbell,  Kilberry's  curator  and  factor,  adjected  to  the  foot  of  the  accouDtA 
draught,  11th  November  1739,  for  the  balance,  *'value  due  by  Kilberry,  as  per  above," 
which  Captain  Campbell  accepted ;  and  Dougal  Murray  assigned  it,  17th  November 
1745,  to  Sir  Richard  Murray,  merchant  in  Edinburgh. 

David  Gibson,  taylor  in  Inverary,  creditor  to  Dougal  Murray,  had  arrested  tit 

debt  in  Kilberry's  hands,  1st  June  1 743  ;  and  a  competition  arising,  the  Lord  Ordma!J» 
19th  February  1747,  "  in  respect  the  arrestments  were  laid  on,  not  in  Captain  Camp 
bell's  hands,  but  in  Campbell  of  Kilberry's,  found  these  arrestments  did  not  iDtei)W 
the  Captain  from  making  payment  of  the  sums  due  upon  his  bill."  And,  8th  December, 
"  found  the  arrestments  in  Kilberry's  hands  could  not  compete  with  Sir  Richarfi 

assignation." 



B.  2791.  COMPETITION  373 

Pleaded  in  a  reclaiming  bill,  The  debt  was  originally  Kilberry's,  and  he  continued 
btor,  notwithstanding  the  draught,  which  being  subjoined  to  his  account,  bore  to  be 
r  it,  and  was  accepted  by  the  Captain  only  as  his  factor  and  curator,  who  thereby 
i  not  bind  himself,  since  a  person  contracting  factorio  nomine  binds  only  his  con- 
tnent ;  1 7th  February  1738,  Ranken  contra  MoUison,  voce  Factor  ;  but  supposing  him 
land,  Kilberry  was  likewise  ;  so  they  were  correi  debendi  ;  and  arrestment  in  the  hand 
either  most  affect  the  debt. 

Answered,  The  Captain  was  properly  debtor ;  the  title  of  the  accoimt  was, ''  Account 
fin  Campbell  of  Kilberry,  by  desire  of  Captain  Angus  Campbell "  ;  so  that  his  faith 
IS  followed,  and  he  gave  a  security  for  his  own  debt.  If  Kilberry  originally  was 
bk,  the  taking  the  bill  operated  a  discharge  of  the  account ;  for  which  he  could  not 
kerwards  be  pursued.  And  it  is  evident  the  arrestment,  when  used,  could  not  operate 
i  in  the  hand  of  a  correus  debendi j  from  this,  that,  at  granting  the  bill,  the  account 
IB  near  prescribed  ;  was  never  interrupted  against  Kilberry,  and  was  actually  pre- 
Bied  qaoiad  him  when  the  arrestment  was  used. 
The  Lords  preferred  the  arrester. 

For  the  Arrester,  Jo.  Campbell,  sen. — Alt.  Maitland. — Clerk,  Gibson. 

Fd,  Die.  V.  3,  p.  151.    D.  Falconer,  v.  2,  No.  7,  p.  8. 

b.  38.    [2791]  Carmichael   v.    Anna    Mosman,   Relict   of    Hardy.    June   22, 
1742. 

Hie  confirmation  by  an  executor-creditor,  compleated  before  decree  of  furthcoming 
be  obtained  on  a  prior  arrestment,  is  preferable  to  the  arrestment. 

Hard^  assigned  to  the  Treasurer  of  the  Bank,  a  debt  due  to  him  by  M^Kenzie  of Itoaend,  m  security  of  a  debt  he  owed  the  Bank. 

Robert  Carmichael,  another  creditor  of  Hardy's,  arrested  in  the  hands  of  the 
ffeasnrer,  and  pursued  a  furthcoming  ;  wherein  the  Treasurer  declared  that  the  Bank 
irss  noways  debtor  to  Hardy,  but  was  creditor  to  him  in  the  sum  of  £30,  5s.  Sterling 

per  bill,  in  security  whereof  he  had  assigned  to  them  a  debt  due  to  him  by  M^Eenzie 
of  RoBend,  which  assignation  bore  this  quality,  That  in  case  the  Bank  should  recover 
more  than  what  was  due  to  them,  they  should  [2792]  be  accotmtable  to  him  for  the 
lame ;  and  that  no  payment  was  yet  recovered :  After  which  the  furthcoming  lay 
over. 

Meantime  the  Bank  recovered  payment  of  the  debt  due  by  Rosend,  whereby  they 
became  debtors  to  the  heirs  of  Hardy,  now  dead,  in  a  balance,  whereof  the  relict  of 
Hardy  getting  notice,  confirmed  the  same  as  executrix-creditrix  to  him,  and  brought 
lier  action  against  the  Bank  for  payment ;  whereupon  Carmichael  wakened  his  furth- 

coming, and  insisted  upon  preference  upon  his  arrestment.  It  was  argued  for  the 
aecutrix-creditrix.  That  the  arrestment  in  the  hands  of  the  Bank  could  carry  nothing, 
because  the  Bank  was  not  debtor  in  any  sort  to  Hardy  at  the  date  of  the  arrestment. 

But  the  Lords  found  no  occasion  to  give  any  judgment  upon  that  point,  having, 
upon  the  report,  taken  up  the  question  upon  a  point  that  had  not  been  pleaded  for  the 
psrty,  viz.  they  found,  "  That  the  confirmation  by  the  executrix-creditrix  being 
eompleated  before  the  decree  of  furthcoming,  the  executrix-creditrix  was  preferable ; 
»nd  preferred  her  accordingly." 

It  is  Kkely,  that  the  executrix  would  also  have  been  preferred  upon  the  above 
point  pleaded  for  her,  had  the  Lords  proceeded  on  it,  agreeably  to  what  is  to  be  seen 
^fra,  voce  Arrestment,  Creditors  of  Gordon  contra  Sir  Harry  Innes,  No.  51,  p.  715. 
And  as  to  the  points  upon  which  the  Lords  took  up  the  case,  the  judgment  now  given 
was  contrary  to  the  former  reported  decisions,  viz.  Riddel  contra  Maxwell,  No.  34, 
p.  2790,  and  No.  35,  same  page,  both  observed  by  Harcarse;  for  which  reason,  probably, 
It  had  not  in  this  case  been  pleaded  by  the  lawyers  for  the  executrix.  Yet  the  Lords, 
in  a  full  Bench,  were  so  unanimous  that  the  other  party  did  not  reclaim. 

KUkerran  (Competition),  No.  3,  p.  137. 
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No.  41.        [2795]  Peregrine  Cust  v.  Francis  Garbet  and  Company. 
March  8,  1775. 

A  competition  between  an  assignment  intimated  after  the  death  of  the  cedent, 
confirmation  of  an  executor-creditor,  expede  upon  the  same  day,  was  found  to 
regulated  by  priority  of  the  hour. 

Upon  the  death  of  Ebenezer  Eoebuck,  merchant  in  London,  one  of  the  partnefli 
the  Carron  Company,  which  happened  at  Carron  on  the  9th  of  October  1771,  a  e 
petition  ensued  respecting  his  share  in  the  co-partnery  stock  of  the  Carron  Oompi 
computed  to  be  worth  about  £6000  Sterling. 

Mr.  Cust  foundea  upon  an  assignment  from  the  said  Ebenezer  Roebuck,  dated 
16th  May  1770,  to  his  share  of  the  stock  in  the  above  Company,  subject  to  the  pi 
that  the  same  should  be  redeemable  upon  payment  of  £3S50  Sterling,  and  ini 
thereof,  upon  the  16th  May  1771 ;  but.  if  not  paid  before  that  time,  the  right  was  to 
absolute.  This  assignment  had  not  been  intimated  during  the  lifetime  of  Roebi 
the  cedent ;  but,  after  his  decease,  was  intimated  on  the  29th  day  of  October  171 

to  two  of  the  residing  partners  of  the  Carron  Company  at  Carron.  And,  upon  f*^ 
30th  October,  betwixt  the  hours  of  eight  and  nine  in  the  morning,  it  was  intimated 

Mr.  Cust's  factor  to  Charles  Gascoigne,  for  himself  as  a  partner,  and  as  acting 
for  the  Carron  Company,  within  the  Company's  office  at  Carron  ;  where  he  attcj 
for  that  special  purpose,  in  consequence  of  his  own  proposal  to  Mr.  Cust's  factor, 
the  notary,  who  were  with  him  at  his  house  at  Carron-wharf,  the  preceding  evi 
in  order  to  have  intimated  the  same  to  him  then. 

Francis  Garbet  and  Company  of  Carron-wharf,  being  also  creditors,  did,  upon  4 
17th  day  of  the  said  month  of  October  1771,  take  out  an  edict  from  the  comm       ' 
of  Edinburgh,  for  confirming  themselves  executors-creditors  to  the  said  £1 
Roebuck  ;  and,  after  the  preliminary  steps,  a  confirmation  was  expede  in  their  fav< 
bearing  date  the  30th  day  of  October  1771,  in  which  they  gave  up,  for  the 
subject  of  that  confirmation,  the  sum  of  £6000  Sterling,  as  the  supposed  value 

Ebenezer's  share  of  the  co-partnery  stock  of  the  Carron  (k>mpany. 
[2796]  Garbet  and  Company  maintained  two  different  pleas.  They  insisted  for  at 

preference  in  their  favour  upon  the  following  grounds  ;  1st,  That  the  assignment  ii 
to  Mr.  Cust  is  intrinsically  null  and  void,  in  respect  of  the  irregular  execution  thereoif' 
2dly,  in  respect  of  alleged  irregularities  in  the  intimation  of  the  assignment  upon  thi 
30th  October :  But  there  appeared  to  be  no  relevancy  in  either ;  and  the  counsel  te 
Garbet  and  Company,  after  one  judgment  of  the  Court  had  gone  against  them,  coor 
sented  to  restrict  their  plea  to  a  pari  passu  preference  with  their  competitor. 

Argued  on  this  head  ;  That  they  do  not  dispute  that  principle  of  the  Roman  law, 
when  kept  within  proper  bounds,  qtwd  vigilantibus  non  dormierUibus,  jura  subveniuM, 
but  the  propriety  of  the  application  of  it  to  the  case  in  hand. 

As  the  genius  of  the  law  of  this  country,  as  of  all  other  commercial  states,  foundei 
upon  principles  of  material  justice  and  equity,  favours  an  equal  distribution  of  tk 
effects  of  a  bankrupt  amongst  his  whole  creditors  ;  whatever  shall  be  the  judgment  oi 
the  law  upon  the  authority  of  former  precedents  and  opinions,  in  a  competition  betwea 
assignees  and  arresters,  specifying  the  precise  hours  when  they  were  severally  executed, 
or  in  pcmam  of  that  party  who  neglected  to  specify  the  hour  in  his  execution  ;  an  ezten* 
sion  of  these  to  the  case  of  an  executor-creditor,  who  has  it  not  in  his  power  to  specifr 
the  hour  of  his  confirmation,  would  be  as  adverse  to  the  general  principles  of  equity  aim 
j  ustice,  as  it  is  unsupported  either  by  precedents  or  authorities. 

It  is  a  known  fact,  that  the  usual  and  stated  time  for  the  meeting  of  the  commissaiT 
court,  is  ten  of  the  clock  in  the  forenoon  ;  and  as  no  opposition  was,  or  could  be  made  to 
the  confirmation  as  executors-creditors,  their  being  decerned  executors  required  no  time; 

and  as  the  subject  meant  to  be  confirmed  was  but  one  single  article,  viz.  Ebeneier'i share  of  the  stock  in  the  Carron  Company,  the  confirmation  might  forthwith  be  expede; 
and  the  presumption  of  law  is,  that  every  thing  was  regular  and  fair.  So  that,  for  any 
thing,  that  does  or  can  appear,  allowing  the  assignment  to  have  been  intimated  at  ike 
hour  of  nine,  which,  at  any  rate,  is  doubtful  and  uncertain,  and  the  confirmation  to 
have  been  expede  after  the  hour  of  ten,  or  between  ten  and  eleven,  the  bare  possibilitj, 
or  even  probability  of  the  one  being  an  hour  or  thereby  prior  to  the  other,  would  be  too 
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slender  a  ground  upon  which  to  establish  the  preference  contended  for  by  Mr.  Gust, 
and  to  exclude  the  other  party  from  a  rateable  proportion  of  the  sole  effects  in  this 
country,  which  they  were  in  cursu  of  attaching,  in  the  only  method  competent  to  them 
by  law. 

It  is  thought  to  be  a  clear  case,  that,  as  the  law  stood  before  the  making  of  the 
statutes  1690,  cap.  26,  and  1693,  discharging  transferences  active,  a  special  assignation, 

not  intimated  in  the  cedent's  lifetime,  could  have  been  no  bar  to  any  other  creditor 
confirming  that  particular  subject,  as  in  bonis  of  the  defunct  at  his  death.  The  exemp- 

tion granted  by  the  first  to  such  special  assignee  from  the  necessity  of  confirming  after 

the  death  of  the  cedent,  being  qualified  by  the  words  immediately  following,  '^  Without 
prejudice  always  to  the  [2797]  competition  of  creditors  and  others,  and  of  their  rights 
and  diligences  as  formerly,  before  the  making  hereof,"  can  be  no  bar  to  the  confirmation 
of  aa  executor-creditor,  or  any  ground  of  preference  to  the  assignee,  in  competition 
with  such  executor-creditor ;  and,  therefore,  as  an  unintimated  special  assignation, 
as  the  law  formerly  stood,  gave  no  preference  in  competition  with  other  creditors  con- 

firming the  subjects  assigned,  which  remained  in  bonis  of  the  defunct,  the  concession 

made  by  the  defenders  (upon  supposition  of  the  assignment's  being  regularly  intimated) 
that  Mr.  Gust  should  come  in  pari  passu  with  them  on  Ebenezer's  share  of  the  stock 
of  the  Carron  Company,  was  all  that  in  equity  he  could  demand,  and  more  than  by  law 
he  was  entitled  to. 

But  this  is  not  the  only  ground  upon  which  the  defenders  do  maintain  their  plea 
to  a  pari  passu  preference. 

It  is  a  clear  case,  that  the  unintimated  assignation  did  not  denude  Ebenezer  Roe- 
buck of  his  share  in  the  stock  of  the  Carron  Company ;  so  that,  at  the  period  of  his  death, 

it  remained  in  bonis  of  him,  attachable  by  his  creditors.  It  is  equally  clear,  that  the 
only  method  known  in  the  law  by  which  it  could  be  attached,  was  by  confirmation  as 
executor-creditor ;  so  that,  when  the  defenders  were  in  cursu  dUigentics,  and  in  actu 
'proximo  of  having  their  confirmation  expede,  before  that  Mr.  Cust  attempted  to 
mtimate  his  assignation,  they  were  following  out  the  only  course  that  the  law  allowed 
to  operate  their  paymen,  by  the  attachment  of  that  particular  subject,  which,  there- 

fore, could  not  be  frustrated  by  intimating  the  assignation  at  that  conjuncture. 
Argued  for  Cust :  In  England,  of  which  he  is  a  native,  and  where  he  has  resided  all 

his  life,  the  intimation  of  an  assignation  is  unnecessary,  and  in  fact  is  never  practised. 
By  the  assignment,  the  equitable  and  substantial  right  was  transferred  to  him  ;  and, 
therefore,  it  would  have  been  a  hard  case,  if,  through  the  neglect  of  a  mere  piece  of  form, 

and  which  Mr.  Cust  did  not  know  to  be  necessary  till  after  Ebenezer  Roebuck's  death, 
the  competitors  had  carried  off  for  a  debt  of  Ebenezer's,  a  subject  to  which  they  knew 
they  had  no  right,  but,  on  the  other  hand,  knew  perfectly  well  that,  equitably  and 
substantially,  it  belonged  to  Mr.  Cust. 

That  a  29an  po^tfu  preference  of  creditors  has  any  foundation  in  the  common  law  of 
Scotland,  is  absolutely  denied.  This  pari  passu  preference  is  entirely  the  creature  of 
statute ;  and,  therefore,  it  cannot  be  extended  to  cases  not  provided  for  by  statute. 
The  general  rule  of  the  law  of  Scotland  is  (and  which  must  hold  at  this  day  in  every 
case  where  the  contrary  is  not  expressly  provided  by  statute),  that  vigHantibus,  dsc.,a,nd 
that  prior  tempore  potior  jure. 

With  respect  to  the  merits  of  the  points  at  issue,  it  is  a  clear  case,  that  it  is  the 
confirmation  alone  that  vests  the  right.  The  serving  the  edict,  and  even  the  decree- 
dative,  vests  no  right  whatever  ;  so  it  was  decided  23d  January  1745,  Carmichael  contra 
Carmichael,  voce  Service  and  Confibmatiok  ;  and,  since  that  time,  the  point  is  under- 

stood to  be  fixed  and  established. 

[2796]  The  assignment  was  granted  in  favours  of  the  pursuer  about  16  months 

before  Mr.  Roebuck's  death.  It  is  plain,  that  no  step  taken  by  any  of  his  creditors 
could  prevent  the  pursuer  from  going  on  and  completing  his  right  by  intimation ;  and, 
therefore,  the  question  comes  to  this.  Whether  there  is  satisfactory  evidence,  that  the 

intimation  which  was  made  betwixt  eight  and  nine  o'clock  in  the  morning  of  the  30th 
of  October,  was  prior,  in  point  of  time,  to  the  confirmation  that  was  expede  that  day 
before  the  Commissaries  of  Edinburgh  ? 

But,  even  in  the  case  of  competition  in  arrestments,  it  is  by  no  means  sufficient  to 
create  a  pari  passu  preference,  that  the  steps  of  diligence  of  the  respective  creditors 
happened  upon  the  same  day.  Where,  indeed,  both  appear  to  have  been  done  upon  the 
same  day,  and  where  no  mention  is  made  of  the  time  of  the  day,  as  to  any  of  them,  no 
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other  rule  of  decision  can  be  adopted  but  to  prefer  both  pari  passu ;  but,  wheie 
time  of  the  day  is  mentioned,  the  preference  must  be  regulated  accordingly. 

It  is  likewise  an  established  rule,  that,  where  one  makes  mention  of  the  hour  oi 
day,  and  the  other  does  not,  that  in  a  competition  the  creditor  is  preferable,  ike 
tion  of  whose  diligence  makes  mention  of  the  particular  hour.    And,  indeed, 
principle  of  law  by  which  questions  of  this  kind  fall  to  be  governed,  does  not  i 
two  hours,  nor  even  one  hour,  or  half  an  hour,  in  order  to  give  a  preference, 
priority  whatever  is  sufficient,  if  the  judge  shall  be  satisfied  that  there  was  a  p 
in  point  of  time  ;  and  if  the  fact  be  certain  that  there  is  a  priority,  a  priority  of  i 

minutes  is  just  as  good  as  a  priority  of  ten  hours.    The  intimation  of  the  asmgnst^ 
did  vest  the  right  fully  and  absolutely  in  the  person  of  the  assignee.    The  subject 
not  thereafter  remain  in  bonis  defuncti ;  and  consequently,  a  confirmation  expede 
the  hcBredUas  jaeens  of  the  defunct  was  denuded  by  an  intimated  assignation  i 
carry  nothing  :  And  it  can  make  no  difierence  whether  the  fuareditas  jaeens  was  deni 
ten  hours  or  ten  minutes  prior  to  the  confirmation. 

It  is  certain,  however,  that  the  usual  time  of  meeting  of  the  CommisBary  Court 

not  earlier  than  11  o'clock  ;  yet,  supposing  it  was  ten,  as  tifie  defenders  have  stated,  iti 
perfectly  clear  that  the  confirmation  was  long  subsequent  to  the  intimation,  and  thi 
in  place  of  one  or  two  hours,  which  has  been  found  by  the  Court  to  give  a  prefereno^ 
many  hours  must  have  intervened  in  fact ;  And,  independently  thereof,  l^e  piMi 
behoved  to  be  preferred  upon  the  other  ground  above  stated,  viz.  that  the  intima^ 
makes  mention  of  a  particular  hour,  whereas  the  confirmation  makes  mention  of  i 
hour ;  and  in  every  such  case  it  is  held  to  be  clear,  that  the  former  falls  to  be  pref ened. 

The  difference  supposed  betwixt  the  case  of  judicial  proceedings,  and  the  execotM 
of  legal  diligence,  or  the  intimation  of  assignations,  upon  which  the  defenders 
chiefly  to  rest  their  plea,  can  by  no  means  vary  the  rule  of  division.    A  confirmatia 
of  an  executor-creditor  falls  to  be  considered  as  a  step  [2799]  of  legal  diligence,  k 
establishing  the  creditor's  interest  in  the  defimct's  effects  ;  and,  in  all  competitioil 
where  the  contrary  is  not  established  by  statute,  the  clear  rule  of  law,  and  wluch  hoU 
universally,  is,  that  prior  tempore  est  potior  jure.    The  law  in  such  cases  does  not  idmj 
to  estabUsh  a  pari  passu  preference.     Such  preference  arises  only  ex  necessilaJU^  wheal 
does  not  appear,  with  any  reasonable  degree  of  certainty,  that  the  one  was  prior  to  tk 
other  :  And  therefore,  before  the  defenders  can  claim  pari  passu  preference  with  Ih 
pursuer,  it  is  incumbent  upon  them  to  show,  that  their  step  of  diU^ence  was  equal,  i| 
point  of  time,  with  the  intimation  of  the  assignment ;  whereas  this  they  have  by  m 

means  done.    The  pursuer's  instrument  of  intimation  proves,  that  the  same  was  nuAl 
betwixt  the  hours  of  eight  and  nine  in  the  morning  of  the  dOth  of  October  ;  wheieaii 

the  defenders'  confirmation,  which  mentions  no  hour,  proves  no  more,  as  Lord  Staie| 
very  properly  expresses  it,  but  once  that  day. 

The  present  question  must  be  regulated  by  the  law  as  it  now  stands ;  at  the 
time,  it  is  apprehended,  the  defenders  are  in  a  mistake  in  supposing,  that  prior  to  At 
1690,  or  1693,  a  special  assignation  could  not  be  intimated  after  the  death  of  the  oedest 

But  all  this  is  an  investigation  of  very  little  moment  in  the  present  question.  The 
pursuer  does  admit,  that,  even  subsequent  to  the  statutes  1690  and  1693,  if  a  creditor 
should  confirm  a  debt  that  had  been  specially  assigned  by  the  defunct,  before  tk 
assignation  was  intimated,  that  he  would  fall  to  be  preferred  to  the  assiffnee  ;  but,  ob 
the  other  hand,  it  is  equally  clear,  that  if  the  assignation  was  intimated  prior  to  thi 
confirmation,  even  although  the  intimation  was  made  after  the  death  of  the  assignee, 
the  assignee  would  be  preferable  to  the  creditor  confirmed  ;  and  the  sole  question  hen 
is.  Whether  the  intimation  of  the  assignation,  or  the  confirmation,  was  prior  in  p<»Bt 
of  time  ? 

It  is  perfectly  untenible  to  maintain,  and  for  which  there  is  neither  precedent  sor 
decision,  that,  because  a  creditor  is  in  cursu  diligentia,  therefore  a  third  party  is  nottt 
liberty  to  complete  a  right  which  he  had  obtained  from  the  debtor,  before  the  creditor 
had  proceeded  to  any  step  of  diligence  whatever.  Such  third  party  can  never  be 
interpeiled,  by  any  step  of  diligence  against  the  common  author,  from  completang « 
right  which  he  derived  from  that  author,  at  a  time  when  he  was  at  pcurfect  liberty  to 
dispose  of  the  subject  in  what  manner  he  inclined. 

The  Court,  by  two  consecutive  judgments,  adhered  to  that  of  the  Lord  OrdinaiTi 

which  found,  "  That  the  intimation  of  Gust's  assignment  being  made  to  the  actu^ 
manager  and  partner  of  the  Carron  Company,  by  delivering  him  a  schedule  at  tJieit 
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office  at  Carron,  v^^s  sufficient;  and  in  respect  it  appears,  from  the  instrument  of 
intimation  produced,  that  the  same  was  made  to  the  acting  manager  at  the  Carron 

Company's  office,  between  the  hours  of  eight  and  nine  in  the  morning  of  the  30th 
October  1771,  and  that  it  is  not  denied,  that  the  hour  of  cause  in  the  Commissary 

Court  is  not  till  11  o'clock  in  the  forenoon  ;  finds,  That  the  assignation  in  favour  of  the 
said  Peregrine  Cust  was  completed  [2800]  by  the  said  intimation,  before  any  step  was, 
or  could  be  taken  upon  the  edict  in  the  confirmation  in  favour  of  Garbet  and  Company  ; 

and,  therefore,  prefers  Cust  upon  his  interest  produced." 

Act.  M*QuEEN.— Alt.  D.  Faculty,  LocKHART.—Clerk,  Ross. 

Fol  Die.  V.  3,  p.  154.    Fac.  Col.  No.  169,  p.  74. 

No.  76.  [2844]  Brown  v.  Smith.    June  20, 1676. 

An  assignation  to  an  incomplete  real  right,  though  directly  done  and  intimated,  has  no 
effect  against  another  singular  successor  completing  his  right  by  infeftment. 

Andrew  Sutor  having  disponed  the  equal  half  of  the  east  side  of  Letsie  to  Ronald 
Brown,  with  power  of  resignation  ;  the  said  Ronald  grants  an  infeftment  of  annualrent 
to  James  Brown,  and  thereafter  dispones  the  land  irredeemably  to  David  Smith  in 
liferent,  and  John  Smith  in  fee,  and  assigns  the  disposition  and  procuratory  therein 
granted  to  him  by  Andrew  Sutor,  whereupon  the  Smiths  are  infeft  as  assignees  to  the 
disposition  and  procuratory,  but  Ronald  Brown  the  cedent  was  never  infeft.  James 
Brown  the  annualrenter  pursues  poinding  of  the  ground,  wherein  the  Smiths  compear 
and  allege.  That  the  pursuer's  infeftment  is  null,  neither  being  clad  with  possession, 
nor  given  by  one  who  was  infeft,  or  had  power  to  give  infeftment,  but  by  Ronald  Brown, 
who  was  never  infeft. — It  was  answered,  Imo,  That  Ronald  Brown's  disposition 
(before  any  infeftment)  was  transmissible  by  assignation,  and  the  constitution  of  this 
annualrent  imported  an  assignation,  and  the  registrate  sasine  was  equivalent  to  an 

intimation ;  2do,  Infeftment  having  followed  upon  Ronald  Brown's  disposition,  albeit 
in  the  person  of  his  assignee,  yet  it  compleats  his  right,  and  makes  it  a  real  right,  and  as 
supervening  accresseth  to  the  annualrenter. 

The  Lords  sustained  the  defence,  and  repelled  both  the  replies,  and  found.  That  an 
assignation  to  an  incomplete  real  right,  though  it  had  been  directly  done  and  intimate, 
had  no  efiect  against  a  singular  successor  compleating  his  right  by  infeftment ;  and 

found,  That  the  real  right  <Sd  never  accress  to  the  annualrenter's  author  Brown,  who 
was  never  infeft,  but  only  to  Smith,  the  author's  assignee. 

Fd.  Die.  V.  1,  p.  183.    Stair,  v.  2,  p.  428. 

No.  77.    John  Rule,  Son  to  the  deceased  John  Rule,  Chirurgion  in  Dumfries  v. 
Andbew  Purdie,  Merchant  in  Edinburgh.    December  8,  1710. 

A  naked  disposition  of  lands  was  found  to  denude  the  granter  fundittis,  having  himself 
only  a  disposition  with  procuratory  and  precept ;  so  that  nothing  remained  for 
him  to  dispone,  by  legal  or  voluntary  conveyance  ;  consequently  the  disponee  was 
preferred  to  a  posterior  appriser,  who  had  attempted  to  complete  his  right  by 

obtaining  infeftment,  on  the  debtor's  original  procuratory. 

Martin  Newal,merchant  in  Dumfrie8,made  a  disposition,  containing  a  procuratory  of 
resignation  of  a  tenement  of  land  in  that  burgh,  to  James  Robson,  merchant  there ;  who 
without  being  legally  infeft,  disponed  it  to  John  Rob-[2845]-son  his  brother,  Andrew 
Purdie's  author,  with  a  procuratory  to  resign,  precept  of  sasine,  and  assignation  to  all 
writs  in  his  person ;  and  John  Robson  was  infeft  in  anno  1693 ;  thereafter  John  Rule, 
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chirurgion  inDumf  ries,  as  creditor  to  James  Robson,  adjudged  from  him  Martin  Ne 
disposition,  and  upon  the  procuratory  therein,  John  Rule,  as  heir  to  the  adjudiger^ 
father,  being  inf eft,  raised  a  process  of  mails  and  duties  against  the  tenants.     / 
Purdie,  who  derived  right  from  John  Robson,  compearing  for  his  interest, 

preference  ;  in  respect  the  disposition  to  his  author  was  anterior  to  John  Rule's  i 
cation,  and  did  totally  denude  James  Robson. 

Replied  for  John  Rule ;  The  disposition  to  John  Robson,  Purdie's  author, 
having  been  intimated  till  the  present  competition,  after  that  John  Rule,  by  adji 
the  procuratory  in  the  disposition  granted  by  Newal  to  James  Robson,  and  ini 
himself  thereon,  acquired  the  real  right,  wluch  till  then  continued  in  the  per 
Newal ;  he,  Mr.  Rule,  as  having  the  first  complete  right,  is  clearly  preferable : 
albeit  adjudications,  which  are  legal  assignations,  require  no  intimation  to  c4>mp 
them ;  yet  naked  dispositions,  as  other  personal  assignations,  transmit  not  eHe 
rights  to  the  receivers,  without  intimation,  and  are  preferable  according  to  the  T 
the  intimation. 

Duplied  for  Purdie ;  A  disposition  of  an  heritable  right  whereon  no  infeftmentU 
followed,  doth  fully  denude  the  disponer,  without  necessity  of  inf eftment  or  intimatn 
The  Laird  of  Anstruther  contra  Black,  No.  13,  p.  829  ;  and  in  the  late  case  De^ 

French,  No.  12,  p.  241,  it  was  found.  That  Mr.  David  Dewar's  first  adjudication  of  1 
to  which  his  debtor  had  only  right  by  disposition,  without  inf  eftment,  did  quite  de 
the  debtor ;  and  he  was  preferred  to  David  French,  a  posterior  adjudger,  who  t 
infeft  by  virtue  of  the  procuratory  of  resignation  contained  in  the  common  deb 
disposition.     The  reason  of  the  disparity  betwixt  a  disposition  of  land,  and  an  assi  _ 
tion  to  a  moveable  bond,  is,  because  the  land  is  properly  debtor  to  one  that  hath  al 
position  thereof,  and  so  that  disposition  wants  no  intimation  to  perfect  it ;  wheress^d 
assignation  of  a  bond  must  be  intimated  to  the  granter,  who  is  debtor,  to  put  him  ̂ 
mala  fide  to  pay  the  cedent.    It  is  in  v<*in  for  Rule  to  plead  upon  Marthi  Newal'6 1 
being  divested  by  the  disposition  to  James  Robson  ;  seeing  the  question  is  not  b< 
persons  deriving  right  from  Newal,  who  was  last  infeft,  but  only  betwixt  those  ' 
common  author  James  Robson,  being  never  infeft,  was  sufficiently  denuded  by  1 
disponing  the  procuratory  to  John  Robson,  before  John  Rule  adjudged  ;  2do,  Esto,  T 
intimation  had  been  necessary  to  perfect  the  disposition  in  favours  of  John  Rol 
yet  that,  being  an  heritable  right,  was  sufficiently  intimated  by  his  public  infeft 
and  the  long  debate  in  the  present  competition,  and  several  years  possession 
John  Rule's  infeftment  as  heir  to  his  father. 

Triplied  for  John  Rule ;  JohnRobson's  infeftment  cannot  supply  the  want  of  int 
tion  of  the  disposition  in  his  favours ;  because  sasines  are  not  properly  intimatdons,  1 
only  publications  of  real  rights ;  and  though  John  Robson  [2846]  might,  by  virtue  oft 
general  clause  in  the  disposition  to  him  assigning  to  all  writs,  have  been  infeft  upon  t 

procuratory  in  Newal's  disposition  ;  yet  he  not  having  taken  infeftment  upon  that,  hi 
only  upon  the  procuratory  in  the  disposition,  granted  by  James  Robson  (who,  bdl 
never  duly  infeft,  could  give  no  effectual  precept  for  infefting  another),  John  Rohsoii 
sasine  is  null,  as  granted  a  non  habente  potestatem;  and  so  cannot  be  sustained  asttj 
intimation  of  the  procuratory  in  Newal  s  disposition.  Nor  can  the  decision  bet«iil| 
Dewar  and  French  influence  the  present  case  ;  in  respect  both  Dewar  and  French  ipcMh 
adjudgers  ;  and  the  first  adjudication,  being  a  legal  assignation,  was  a  complete  assignt^J 
tion  without  intimation ;  whereas  a  simple  disposition  affords  no  jus  in  re,  but  orifi 
jti8  ad  rem,  which,  though  effectual  against  the  granter  and  his  heirs,  or  against  tenanU^j 
where  no  person  competes  upon  a  better  right,  is  never  complete  against  singohil 
successors,  till  sasine  follow  thereon. 

The  Lords  found,  That  James  Robson,  having  only  a  personal  right  by  dispositioal 

without  infeftment,  the  disposition  made  by  him  to  John  Robson,  Andrew  Purdie't| author,  did  fully  denude  him,  without  necessity  of  intimation ;  so  that  the  subject | 
could  not  be  thereafter  adjudged  from  him  ;  and  therefore  preferred  Andrew  Puidie. 

FoL  Die.  V.  1,  p.  183.    Forfyis,  p.  445. 
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No.  78.    Colonel  Erskinb  v.  Sir  George  Hamilton.    December  19, 1710. 

A  party  who  had  acquired  right  to  an  apprising,  without  taking  infeftment,  granted 
an  infeftment  of  annualrent  out  of  the  lands.  He  afterwards  disponed  the  lands 
to  another  party.     The  prior  right  was  preferred. 

An  apprising  being  led  of  the  lands  of  Tulliallan,at  the  instance  of  James  Henderson, 
son  to  John  Henderson  of  Fordel,  against  Sir  John  Blackadder  in  anno  1633,  upon  which 
infeftment  followed  in  the  1634  ;  in  the  year  1670,  Alexander  Earl  of  Kincardine  (who 
acquired  right  to  this  apprising  without  taking  infeftment)  did,  in  the  1673,  grant  an 
infeftment  of  annualrent  out  of  these  lands  to  the  Lord  Cardross  for  50,000  merks,  and 

in  the  year  1676  granted  an  heritable  bond  of  relief  to  him  of  several  debts  and  engage- 
ments, upon  which  the  Lord  Cardross  was  infeft.  In  the  year  1678,  the  Earl  disponed 

the  lands  in  favours  of  Sir  Robert  Milne,  Sir  George  Hamilton's  author,  who  was  publicly 
i nf eft  in  the  year  1680.  Colonel  Erskine,  having  the  Lord  Cardross's  right  in  his  person, 
craved  to  be  preferred  to  the  lands  of  Tulliallan,  upon  the  disposition  of  Henderson's 
apprising  in  favours  of  the  Earl  of  Kincardine. 

Answered  for  Sir  Ceorge  Hamilton ;  He  had  best  right  to  the  disposition  of  the 
apprising  made  to  the  Earl  of  Kincardine  ;  in  respect  it  was  directly  conveyed  to  Sir 
Robert  Milne  by  the  foresaid  disposition  from  the  Earl,  containing  a  general  assignation 
to  all  dispositions  and  other  rights  he  had  to  the  lands ;  and  the  infeftments  of  annual- 
rent  and  relief,  in  favours  of  the  Lord  Cardross,  were  void  and  null  as  to  the  lands  of 
Tulliallan,  the  Earl  having  no  real  right  thereof  in  his  person,  but  a  simple  disposition, 
never  completed  by  infeftment,  which  could  not  entitle  him  to  pass  a  real  right  to  the 
Lord  Cardross. 

[2847]  Replied  for  Colonel  Erskine  ;  Sir  George  Hamilton,  by  virtue  of  the  disposi- 
tion made  by  the  Earl  to  Sir  Robert  Milne,  of  the  lands,  writs,  and  evidents.  cannot 

exclude  Cardross's  anterior  infeftment  of  relief  ;  for  the  assignation  to  mails  and  duties 
in  Cardross's  bond  of  relief,  upon  which  a  decreet  of  mails  and  duties  followed,  did 
effectually  denude  the  Earl  of  the  disposition  to  Henderson's  apprising,  which  hath  no 
further  effect  in  law  than  an  assignation  to  mails  and  duties  ;  as  a  translation  denudes 
an  assignee  in  any  other  case.  2do,  A  right  to  the  property  of  lands  doth  tacitly 

convey  any  lesser  right  that  stood  in  the  granter's  person,  according  to  the  rule,  majori 
inest  minus  ;  therefore  the  obligement  to  infeft,  with  the  procuratory  of  resignation 

contained  in  Cardross's  bond,  which  was  a  qualified  right  of  property,  did  certainly 
convey  to  him  anv  inferior  right  to  these  lands,  and  consequently  the  disposition  to 

Henderson's  apprising  ;  and  a  procuratory  of  resignation,  as  my  Lord  Stair,  iii.  2,  8, 
says,  hath  the  effect  of  a  disposition.  So  the  common  way  of  tailzieing  estates  is  not 
by  a  formal  disposition,  but  by  a  bond  obliging  to  infeft  the  heirs  of  tailzie,  containing 
procuratory  of  resignation,  or  by  a  procuratory  of  resignation  in  their  favours,  without 
either  bond  or  disposition ;  which  tailzies  could  not  be  disappointed  by  a  creditor  of 
the  maker  adjudging  some  old  apprising  to  which  his  debtor  had  acquired  right  without 
infeftment ;  for  otherwise  the  rights  of  many  of  the  best  estates  in  Scotland  might  be 
called  in  question,  and  laid  open,  it  being  ordinary  for  persons  once  infeft  to  acquire 
other  rights  without  expeding  infeftment  thereon, or  being  nicely  cautious  to  infeft  upon 
the  most  preferable.  3tio,  An  apprising,  disponed  to  one  already  infeft,  is  so  far 
extinguished  and  renounced,  that  it  cannot  thereafter  be  made  use  of  against  the 
acquirer  or  his  successors  ;  though  they  may  use  it  as  a  standing  right  against  any  third 
party  pretending  a  better  right  to  the  lands  upon  which  they  were  infeft. 

Duplied  for  Sir  George  Hamilton ;  Any  pretended  implied  disposition  in  the  oblige- 
ment to  infeft,  did  not  enable  the  Lord  Cardross  to  resign  by  virtue  of  the  procuratory, 

or  take  infeftment  by  virtue  of  the  precept  in  the  disposition  granted  by  Sir  John 

Henderson  to  the  Earl.  And  albeit,  a  subsequent  infeftment  in  the  Earl's  person 
might  have  accrued  to  the  Lord  Cardross  ;  yet  the  Earl's  right  having  continued  ever 
in  the  terms  of  a  simple  disposition,  Cardross's  infeftment  from  him  is  null,  as  flowing 
a  non  habenle  potestatem.  2do,  As  the  foresaid  obligement  to  infeft  could  convey  no 
real  right,  neither  could  it  hinder  the  Earl  to  grant  a  direct  disposition  and  assignation 
to  Sir  Robert  Milne  ;  for,  even  a  second  disposition  completed  by  infeftment  would  have 

carried  the  Earl's  right  away  in  prejudice  of  the  receiver  of  a  prior  disposition,  as  was 
decided  20th  June  1676,  Brown  contra  Smith,  No.  76,  p.  2844. 
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Triplied  for  Colonel  Erskine  ;  The  decisioti  betwixt  Brown  and  Smith  makes  ] 
for  Sir  George  ;  because,  Imo,  The  question  there  was  with  an  inf eftment  of  annv 
which  is  not  a  right  of  property,  and  could  not  be  understood  a  conveyance  of  i 

property  that  stood  in  Brown's  person;  whereas  the  infeftment  of  relief  gives] 
Cardross  was  a  right  of  the  same  nature  with  that  [2848]  which  stood  in  the  Eaf 
person,  and  might  be  transferred  by  any  writ  inter  vivos  shewing  his  intention  so  \oi 

2do,  Brown  the  annualrenter's  infeftment  was  never  clothed  with  possession,  i 
therefore  it  seemed  just  to  prefer  Smith,  a  singular  successor,  who  Erst  perfectMi  I 
right. 

The  Lords  found,  That  Cardross's  right  of  relief,  containing  a  procuratory  of  i 
tion  and  assignation  to  the  mails  and  duties,  conveyed  all  rights  personal  as  well  as  i 

that  were  in  the  Earl's  person,  for  security  and  relief  of  the  debts  therein  contaij 
and  therefore  found,  that  the  Colonel's  right  being  prior  to  Sir  Robert  Milne's  xig] 
preferable.  Fd.  Die.  v.  1,  p.  183.    Forbes^  p.  i5S,1 

No.  79.  Sinclair  v.  Sinclair.    November  20, 1733. 

A  naked  disposition  of  lands  was  found  to  denude  the  granter  fundilus^  who  had  I 
more  himself  than  a  disposition  with  procuratory  and  precept,  so  that  nothing  ren 
with  him  thereafter  to  be  carried  by  a  legal  or  voluntary  conveyance ;  upon 
footing  the  disponee  was  preferred  to  a  posterior  appriser,  whose  apprising  was  1 
against  the  common  author,  though  the  appriser  had  gone  on  to  complete  his  right  I 

obtaining  infeftment  upon  the  procuratory  contained  in  his  debtor's  disposition.  8 Appendix.  Fd.  Die.  v.  1,  p.  183L 

No.  80.    Bell  of  Blackwoodhouse  v.  John  Garthshork,  Merchant  in  Glasgow; 
June  22,  1737. 

A  personal  conveyance  of  a  personal  right  to  land,  does  not  denude  the  granter,  or  har^ 
second  conveyance  ;  the  first  infeftment  in  such  a  case  being  always  preferable, 

Chatto  having  purchased  an  estate  at  a  public  sale,  extracted  his  decree  of  sale  ;  aoi^ 
without  infefting  himself,  he  conveyed  the  same  to  Bell  of  Blackwoodhouse.  Thew 
after,  John  Gartshore,  creditor  to  the  said  Chatto,  adjudged  from  him  the  decree  of  mJk 
with  the  lands ;  and  being  inf  eft  upon  his  adjudication,  his  was  the  first  completai 
realright« 

In  a  competition  between  them  about  the  mails  and  duties,  it  was  pleaded  for  Bdt; 
That,  by  the  conveyance  to  him,  Chatto  was  funditus  denuded  of  his  personal  ri^t; 

and  that  nothing  was  left  with  Chatto  to  be  carried  by  Gartshqre's  adjudication.  And 
to  show  that  this  is  law,  the  decision,  Kule,  No.  77,  p.  2844,  was  cited,  with  many  oft 
later  date,  all  combining  to  support  a  proposition  that  has  governed  our  practice  manf 
years  as  an  indisputable  rule  of  law,  viz.  that  a  disposition  to  land  without  infeftment 
is  transferred  funditus  from  the  disponer  to  the  disponee,  by  a  simple  dispositioBt 
without  other  solemnity. 

It  was  pleaded  for  Gartshore  ;  That  he  stands  inf  eft  in  the  subject,  having  foUowed. 
out  the  whole  solemnities  of  the  law  of  Scotland,  necessary  to  establish  [2849]  ̂  
feudal-right  in  him  ;  and  if  his  right,  or  the  right  of  those  who  may  purchase  from  him, 
can  be  defeated  by  a  latent  disposition  granted  by  his  author,  purchases  in  Scoikml 
will  not  be  more  secure  than  in  a  neighbouring  country,  where  no  records  are  kept  d 
land-rights  and  conveyances.  This  case  therefore  deserves  to  be  thoroughly  weired; 
and,  to  that  end,  the  following  observations  are  ofEered. 

Imo,  As  consent  alone  transfers  not  property,  delivery  is  a  necessary  solemnity 
for  that  end  ;  actual  delivery,  where  the  subject  is  moveable  ;  symbolical  deliTcry, 
where  it  is  immoveable. 

2do,  A  disposition  of  land,  with  procuratory  and  precept,  imports  no  more  but  tk« 

granter's  consent  in  favour  of  the  disponee,  and  a  mandate  or  order  to  deUver  tl» 
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subject  to  him.  Before  sasine,  which  is  the  symbolical  delivery,  the  disponee  is  not 
proprietor,  nor  is  the  disponer  divested  of  his  property. 

3tio,  Supposing  the  same  land  to  be  disponed,  with  procuratory  and  precept,  to  two 
or  three  different  purchasers,  an  opportunity  is  given  to  each  of  them  to  acquire  the 
property  ;  but  he  only  among  them  becomes  proprietor  who  first  obtains  infeftment. 

This  solemnity  transfers  the  property,  and  of  course  extinguishes  the  disponer's 
property,  with  all  the  personal  rights  founded  upon  it. 

4to,  In  this  supposed  case,  the  several  purchasers  have  each  of  them  the  proprietor's 
consent  to  convey  his  property  to  him  ;  and  each  is  entitled  to  have  the  land  delivered 

to  him,  which  leaves  it  in  the  bailie's  power  to  give  delivery  to  any  one  of  them  he  thinks 
proper. 

5to,  Of  a  disposition  granted  to  a  man  and  his  assignees,  the  meaning  is,  that  sasine 
may  be  given  either  to  the  man  or  his  assignee.  When,  therefore,  a  disponee  assigns 
his  personal  right,  the  assignee  is  entitled  to  demand  delivery ;  which,  at  the  same  time, 
bars  not  the  disponee  himself  to  demand  delivery  ;  and  he  of  the  two  who  is  first  infeft 
becomes  proprietor,  precisely  as  in  the  former  case  of  several  dispositions  granted  by 
the  same  proprietor. 

This  evinces  that  a  procuratory  and  a  precept  are  in  their  nature  alternative  ;  being 
a  mandate  or  order  to  give  delivery  to  the  disponee  himself,  or  to  any  having  his  consent. 
And,  when  delivery  is  made  to  one  or  other,  the  property  must  of  course  be  transferred 
to  that  person  to  whom  delivery  is  made,  because  in  him  concur  the  consent  of  the 
proprietor  with  delivery,  all  that  is  necessary,  by  the  principles  of  law,  to  transfer 
property. 

The  rule,  that  a  personal  conveyance  denudes  of  a  personal  right,  seems  to  proceed 
from  an  error  in  law,  as  if  an  assignment  to  a  disposition,  containing  procuratory  and 
precept,  did  necessarily  denude  the  cedent,  so  as  to  make  it  no  longer  lawful  to  deliver 
the  subject  to  him,  but  only  to  the  assignee.  And  were  this  so,  it  behoved  to  support 
the  doctrine  in  all  its  consequences  ;  for  if  the  disponee  himself  be  no  longer  entitled  to 
demand  delivery,  it  must  be  yielded,  that  neither  can  he  entitle  any  other  to  demand  it : 
that  no  person  can  give  what  he  has  not,  is  a  clear  principle  in  philosophy  as  well  as  in 
law. 

[2850]  But  that  a  conveyance  of  a  disposition,  containing  procuratory  or  precept, 
has  no  such  effect,  appears  not  only  from  what  is  said  above,  but  is  confirmed,  past 
all  doubt,  from  an  established  practice  admitted  by  all  to  be  effectual  in  law ;  which  is, 
that  after  conveyance  of  a  procuratory  or  precept,  the  assignee  commonly  inf ef ts  his 
author,  and  then  infefts  himself.  Is  this  practice  consistent  with  the  rule,  that  a 
personal  conveyance  denudes  of  a  personal  nght  ?  Certainly  not ;  for,  if  the  disponee 
were  funiitus  denuded  of  his  personal  right,  by  conveying  it  to  another,  his  case  would 
become  the  same  as  if  the  right  never  had  been  in  him  ;  and,  consequently,  sasine  given 
to  him  would  not  be  more  effectual  than  if  given  to  John  a  Groat.  But,  upon  sup- 

position that  a  procuratory  or  precept  is  a  mandate  or  order  in  its  nature  alternative, 
imi>owering  dehvery  to  be  made  to  the  disponee,  or  to  any  other  having  his  consent, 
the  said  practice  is  perfectly  consistent ;  because  delivery  to  either  is  good  m  law. 

This  acknowledged  power,  which  an  assignee  has  to  infeft  his  author,  puts  an  end 
to  the  dispute.  If  a  disponee,  even  after  assigning  the  procuratory  and  precept,  can  be 
legally  infeft,  it  must  follow,  that  the  power  to  receive  delivery  continues  still  with  him, 
which  is  all  that  is  requisite  to  validate  a  second  assignment ;  for,  while  the  power  of 

receiving  delivery  remains  with  the  disponee,  his  consent  to  another's  receiving  it  must 
be  effectual.  And,  if  he  make  twenty  assignments,  they  are  equivalent  to  so  many 
dispositions  granted  by  the  proprietor  himself  ;  the  person  first  mfeft  must  carry  the 
real  right ;  for  a  plain  reason,  that  the  order  is  alternative  to  give  infeftment  to  the 
disponee,  or  any  other  person  having  his  consent. 

And  in  this  matter,  the  conveyance  of  real  rights  goes  hand  in  hand  with  the  con- 
veyance of  personal  rights.  An  assignment  to  a  bond,  denudes  not  the  cedent  till  the 

assignment  be  intimated  ;  why  then  ̂ ould  an  assignment  to  a  disposition  without  any 
thing  further,  denude  the  cedent  ?  Can  it  be  thought  that  a  disposition  to  land  is 
transmissible  with  less  solemnity,  than  a  simple  personal  bond  ?  But,  to  carry  on  the 
comparison,  a  case  in  personal  rights  shall  be  figured  precisely  similar  to  the  present ; 
an  assignee  to  a  bond,  without  intimating,  makes  two  several  conveyances;  and  the  last 
conveyance  is  first  intimated  :  it  was  never  doubted,  that  the  first  intimation  gives  right 
to  the  bond.    Here  then  we  have  it  estabUshed,  that  a  personal  conveyance  denudes 
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not  even  of  a  personal  assignment  to  a  bond ;  and  as  little  ought  it  to  dorade  i 
disposition  to  land.     At  the  same  time,  the  supposed  case  serves  finely  to  illm 
the  case  in  hand  :  An  assignee  to  a  bond,  without  intimating,  conveys  his 
to  several  purchasers ;  each  of  them  is  equally  entitled  to  take  the  proper  i 
estabhsing  the  subject  in  his  person  ;  they  are  like  so  many  creditors  in  cursu  dilu 
the  first  completed  dihgence  carries  the  subject. 

Having  made  out,  that  Bell's  groimd  of  preference  is  not  supported  by  the 
of  law,  the  next  step  shall  be  to  enquire  into  the  consequences  that  may  result  i 
particularly  with  respect  to  the  records. 

[2851]  I^robably  the  rule  of  a  personal  conveyance  denuding  of  a  personal  rt^t»^ 
been  introduced  with  respect  to  those  cases  where  the  rights  in  competition  : 
personal ;  and  has  inadvertently  been  extended  to  infeftments  proceeding  : 
common  author  not  infeft.     And,  were  it  to  have  no  further  operation,  the 
would  not  be  great,  however  erroneous  the  rule  may  be  ;  for  men  would  be  put  onl 
guard,  not  to  purchase  but  from  one  infeft.    But  the  matter  cannot  rest  here ;  f 
2ball  be  made  evident,  that,  by  this  rule,  there  is  as  Uttle  security  in  purchasing  i 
one  infeft  as  from  one  not  infeft. 

The  cases  that  hitherto  have  been  brought  before  the  Court  are,  all  of  them,  HioB  I 
present,  between  purchasers  where  the  common  author  was  not  infeft.     But  kti 
suppose  that  Garthshore,  after  being  infeft,  had  sold  the  land,  and  that  the  comp 
were  between  Bell  and  the  purchaser ;  it  is  extremely  obvious,  that,  if  Chatto,  1 
common  author,  was  fundittLs  denuded  by  his  conveyance  to  Bell,  the  posterior  i 
veyance  from  Chatto  in  favour  of  Garthshore,  must  be  void,  as  flowing  a  non  f 
fotestalem ;  that  this  void  right  cannot  be  vaUdated  merely  by  taking  infeftment ;  i 
that  a  purchaser  from  Garthshore  would  be  in  no  better  condition,  quia  nemo  dare  pt 
quod  ifse  non  habet.    The  purchaser,  therefore,  in  this  supposed  case,  acquiring  a  i 

domino  J  could  not  be  secure  otherwise  than  by  the  positive  prescription.     Thus  1 " comes  out  clear,  that,  in  making  a  purchase  of  a  land  estate,  no  man  by  this  rule  ( 
have  any  security  from  the  records,  if  there  happen  to  be  in  the  whole  progress  bull 

single  author  who  was  never  infeft ;  for  there  may  be  a  latent  conveyance  from  f* author,  which  cannot  be  discovered  from  the  records. 
But  the  mischief  spreads  still  more  wide  ;  for,  esto  every  one  of  the  authors  had  1 

infeft,  there  remains  the  same  uncertainty  :  one  must  have  a  disposition  before  he  c 

be  infeft ;  and  who  knows,  whether,  before  his  infeftment,  he  has  not  denuded  I ' by  some  latent  conveyance  :  if  so,  his  infeftment  is  void  as  well  as  the  titles  of 
who  purchase  from  him. 

No  answer  can  be  made  for  obviating  such  pernicious  consequences,  if  it  be  i 

this,  *'  That  one  who  purchases  from  a  person  infeft,  is  secure,  because  he  purcha 
upon  the  faith  of  the  record."  But  where  is  the  law,  that  declares  a  purchaser  to  I 
secure  against  every  latent  claim  which  appears  not  upon  the  face  of  the  records  t| 

We  have  no  such  law  ;  and  many  cases  may  be  figured  where  our  records  are  defe  * and  give  us  no  security.  Our  statutes  have  made  a  provision  with  respect  to  ct- 
deeds,  that  they  must  be  put  upon  record,  under  certification,  that  otherwavs  they  t 
not  be  eflectual  against  purchasers,  such  as  sasines,  reversions,  &c.,  with  respect  i 
which,  the  records  make  us  absolutely  secure.  But  there  are  many  deeds,  in  thi 
nature  sood  against  purchasers,  which  are  not  appointed  to  be  recorded  ;  and  there  t 
others  that  admit  not  of  being  recorded. 

And  to  show,  that,  by  the  legislature  itself,  the  records  are  not  held  to  be  an  absoh 
security,  I  appeal  to  the  statutes  concerning  prescription.  What  [2852]  ̂ i^e  won 
there  be  for  the  vicennial  prescription  of  retours,  if  a  purchase  from  a  younger  brotf 
served  heir  to  his  father  were  secure  by  the  records,  which  cannot  inform  the  purcha 
that  there  is  an  elder  brother  existing  ?  And,  if  such  purchaser  be  not  rendered  secuel 
till  after  the  lapse  of  20  years,  is  not  this  in  effect  saying,  that  the  records  give  him  doI 
security  in  this  case  ?  There  would  be  as  little  use  for  the  positive  prescription  of  40| 
years  ;  the  obvious  purpose  of  which  is,  to  shut  the  door  against  every  latent  claim  that! 
otherways  would  aflect  the  purchasers,  though  not  appearing  upon  the  face  of  the  I 
records.  This  makes  it  evident,  that  a  purchaser  from  a  person  infeft,  is  secure  against  J 
no  grounds  of  challenge  that  are  in  their  nature  good  against  purchasers,  but  such! 
only  as  are  appointed  to  be  recorded.  A  latent  conveyance,  by  a  person  not  infeft,  I 
is  none  of  those  grounds  of  challenge  that  are  appointed  to  be  recorded  ;  and  therefore,  | 
supposing  such  a  latent  conveyance  to  be  good  in  its  nature  against  a  purchaser,  the  \ 
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records  will  not  secure  him,  nor  any  thing  else,  but  the  positive  prescription  of  40 

years. When  thus  stands  the  law,  it  is  mere  amusement  to  imagine,  that  in  every  case  we 
have  security  from  the  records.  Hitherto  it  has  been  reckoned,  that  if  a  purchaser 
search  the  records  for  40  or  50  years  backward,  he  is  in  safety  to  pay  his  money.  But 

how  lame  must  a  purchaser's  security  now  appear,  when  possibly  the  very  day  before 
infeftment,  his  author  may  have  conveyed  away  his  personal  right  ?  In  vain,  after  this, 
will  any  person  attempt  to  magnify  the  security  of  the  records. 

With  respect  to  the  many  decisions  urged  on  the  other  side,  the  following  observa- 
tions were  made.  The  first  of  them,  Rule,  No.  77,  p.  2844,  stands  upon  a  sandy  founda- 

tion :  the  decision  Dewar  contra  French,  was  pleaded  as  a  strong  authority  in  that  case ; 
and  yet  when  we  look  into  the  decision,  Dewar  contra  French,  as  compiled  by  Lord 

Fountainhall  (No.  12,  p.  241),  it  proves  the  direct  contrary.  The  case  was  this  :  "  In 
a  competition  betwixt  two  adjudgers,  the  common  debtor's  right  being  a  disposition 
with  procuratory  and  precept,  but  no  infeftment,  the  first  adjudger  pleaded  preference  ; 
his  adjudication,  which  denuded  the  debtor  of  his  personal  right,  being  the  fiAt  complete 
or  effectual,  and  the  other  adjudger  was  not  within  year  and  day.  It  was  urged  for 
the  other  adjudger,  that  his  was  the  first  complete  and  perfected  right ;  for,  after  having 
adjudged  the  disposition,  he  proceeded  to  take  infeftment  upon  the  precept  therein 

contained.  The  Lords  brought  them  in  pari  passu.^^  This  was  in  enect  finding  the 
last  adjudication  the  first  efEectual,  upon  this  medium,  that  the  common  debtor  was  not 
denuded  by  the  first  legal  conveyance  without  infeftment,  but  that  the  second  legal 
conveyance,  upon  which  the  first  infeftment  followed,  was  preferable  :  which  is  the  very 
point  pleaded  for  Garthshore,  and  is  directly  contrary  to  the  decision  Rule  corUra  Purdie. 
It  comes  out,  then,  that  this  decision,  which  is  the  first  that  tends  to  establish  Bell's 
doctrine,  is  founded  upon  a  mistaken  authority.  And  the  later  decisions  have 
[2853]  proceeded  upon  the  same  mistake,  without  adverting  to  the  fatal  consequences. 
At  the  same  time,  it  must  appear  of  great  weight,  that,  from  the  first  traces  we  have  of 
our  law  down  to  the  1710,  we  find  no  support  to  this  doctrine  from  any  sort  of  precedent 
or  authority :  on  the  contrary,  as  the  opportunities  of  pleading  it  must  have  been 
frequent,  it  is  convincing  evidence  of  its  bein^  disregarded  by  our  judges  and  lawyers, 
that  we  find  not  any  person  putting  in  his  claim  upon  it,  save  once  in  a  decision  com- 
Siled  by  the  Lord  Stair,  Brown  contra  Smith,  No.  76,  p.  2844  ;  where  a  purchaser  of 
md,  having  a  disposition  with  procuratory  and  precept,  first  ̂ ave  an  heritable  bond 

for  a  sum  of  money,  and  then  sold  the  land  to  a  third  party,  assigning  the  procuratory 

upon  which  the  purchaser  was  infef t.  '^  The  Lords  found  the  purchaser  preferable  to 
the  creditor,  upon  this  medium,  that  an  assignment  to  an  incomplete  real  right,  though 
it  had  been  directly  done  and  intimate,  could  have  no  effect  against  a  purchaser  com- 

pleting his  right  by  infeftment."  This  is  the  footing  the  Court  went  upon,  if  we  can 
give  faath  to  Lord  Stair. 

But,  above  all,  we  have  the  sense  of  the  legislature  itself  against  this  doctrine.  Had 
it  ever  been  dreamed,  that  a  latent  disposition  may  be  such  an  impediment  in  the 
commerce  of  land,  or  other  heritable  subject,  as  is  pretended,  it  is  not  supposable  that 
our  legislature,  in  establishing  the  records,  would  have  totally  neglected  this  impedi- 

ment. After  appointing  sasines  and  reversions  to  be  put  upon  record,  nay  even  the 
smallest  eiks  to  reversions,  discharges,  renunciations,  &c.,  it  would  have  been  great 
blindness  to  overlook  latent  dispositions,  more  dangerous  to  purchasers  than  all  the 
former  joined  together.  This  may  justly  be  held  an  authority  against  the  rule,  indirect 
indeed,  but  little  less  weighty  than  an  express  act  of  Parliament. 

The  Court,  in  this  case,  abstracting  from  all  specialties,  pronounced  an  interlocutor 
in  favour  of  the  personal  right,  led  by  the  weight  of  former  decisions.  But,  upon  a 

reclaiming  petition  with  answers,  a  hearing  in  presence,  and  informations,  they  *'  pre- 
ferred Garthshore's  real  right,  and  refused  a  petition  against  this  interlocutor  without 

answers."  Fd.  Die.  v.  1,  p.  183.     Rem,  Dec.  v.  2,  No.  8,  p.  16. 
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No.  94.    [2877]  Competition  between  Sir  Alexander  Cockbubn   of   Langtt 
Creditors.     January  11,  1709. 

A  competition  between  three  sorts  of  creditors,  inhibiters,  adjudgers,  and  volnnll 
disponees.    See  short  account  of  the  case  in  the  synopsis. 

In  the  ranking  of  Sir  Alexander  Cockburn  of  Langton's  Creditors,  a  com]^ 
arose  betwixt  three  sorts  of  creditors.  Some  had  inhibited  and  adjudged  ;  otkezs 
adjudged,  but  for  debts  prior  to  the  inhibition  ;  a  third  class  had  got  voluntazy 
and  infeftments  of  annuakent,  but  posterior  to  the  inhibitions.  The  inhibitersi 

reduction  of  the  annualrenter's  rights,  and  obtain  a  decreet.  The  annualrents 
thus  removed  out  of  the  way,  the  simple  adjudgers  being  within  year  and  day 
inhibiting  adjudgers,  crave  to  come  in  pari  passu  with  them,  in  virtue  of  the  6M 

1661  between  debtor  and  creditor,  making  them  all  joint  proprietors, as  if  they  had' 
all  contained  in  one  apprising ;  and  in  the  division  to  afiect  the  subject  effeiri'ng  to sums,  as  if  the  annualrents  had  never  been  granted.  Against  which  tke  inlul 
con-[2878]-tdded,  this  was  both  unequal  and  unjust;  for  the  annualrentets 
clearly  preferable  to  you,  the  simple  adjudgers,  and  would  have  excluded  you  to 
end  of  the  world ;  and  if  I  have  removed  them  by  my  negative  and  prohibitory  diH 
of  inhibition,  you  can  reap  no  benefit  by  my  diligence,  but  I  must  come  in  to 

annualrenters'  place,  and  draw  the  share  that  belonged  to  them  ;  and  for  what  re; 
of  the  estate,  the  annualrenters  will  affect  the  same  before  the  simple  adjudgers  get 
thing  ;  for  si  vinco  vincentem  te,  tunc  te  vinco  ;  and  if  I  debar  the  annualrenterSt 
debarred  you,  then  multo  magis  I  debar  you.  By  the  first  scheme,  the  simple  adjuil 
may  draw  something ;  by  the  last,  they  may  be  totally  secluded,  and  get  nothing. 

the  ranking  of  the  creditors  of  Nicolson  in  1697,  in  Miln  of  Carriden's  case,  ISo, 
p.  2876,  the  simple  adjudgers  came  in  with  the  adjudgers  inhibiters ;  but  in  the  lanL 
of  Sir  James  Cockburn's  creditors  on  the  price  of  Dunse,  the  inhibiters  were  fouad 
have  right  to  the  annualrenter's  share,  ay,  till  the  debt  contained  in  the  inhibition 
paid,  but  did  not  extend  it  to  the  accumulations  in  the  adjudication.***  And  it  i 
urged,  that  imless  an  inhibition  had  this  efEect,  it  would  be  altogether  elusory,  c 
make  the  adjudgers  who  had  neglected  that  step  of  diligence  almost  as  good  as  Ai 
inhibitor.  See  this  standard  laid  down  by  Stair,  Ub.  4,  tit.  35.  And  parallel  cases  wcH 
cited  out  of  Huber,  ad  tit.  qui  ̂ t,  in  pign,  and  Sande  decis.  frisice  hb.  3,  tit.  12,  delC] 
The  Lords  thought  it  of  great  importance  for  the  readier  expedition  of  rankings  to  &( 
the  standard,  and,  without  varying,  to  make  it  a  rule  pro  futuro  ;  and  therefore  soai 
of  the  Lords  proposed  to  have  some  days  to  think  better  on  it,  which  was  yielded  to. 

January  20,  1709. — The  competition  of  the  Creditors  of  Langton,  mentionel 
January  11th,  was  decided,  and  the  vote  being  stated,  whether  the  creditor-inhibits 
who  had  likewise  adjudged,  was  only  to  be  preferred,  in  so  far  allenarly  as  he  wonla 
have  been,  in  case  no  posterior  annualrents  had  intervened  ;  or  if  he,  upon  reducing  ibt 
infeftments  of  annualrent,  the  ground  whereof  is  posterior  to  his  inhibition,  must  cobML' 
in  his  place,  and  have  the  full  sum  contained  in  his  inhibition  made  up  to  him  f  ft. 
carried,  that  he  should  only  draw  a  share,  in  so  far  as  the  annualrenter  prejudged  \aak\ 

and  as  if  the  annualrent  had  never  existed,  but  to  have  his  full  sum.  The  Bes<^' 
consisting  of  thirteen,  it  splitted  six  against  six,  so  it  carried  by  the  Lord  Pr^idenA: 
vote.  It  was  started,  that  the  Lords  might  determine,  if  the  annualrenter  might  ndl 

recur  and  carry  away  the  simple  adjudgers'  share  tiU  he  was  paid,  they  being  posterior 
to  him,  though  he  was  forced  to  yield  his  place  to  the  inhibiter-adjudger  ;  but  this  sol 
being  fully  pleaded  was  not  decided  at  this  time.    See  Assignation. — Inhebition. 

Fcl.  Die.  V.  1,  p.  184.    FountainhaU,  v.  2,  pp.  479,  482. 

♦  See  Inhibition. 
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No.  100.  [2896]  ARCHIBA.LD  BoNTEiN  v.  BoNTEiN  of  Mildovan. 
February  21,  1745. 

A  father,  debtor  to  his  son,  having  been  freed  of  the  debt  on  account  of  the  beneficium 
compeienticB;  it  was  made  a  question,  but  not  decided,  whether  the  son  might 

charge  his  claim  on  his  father's  estate,  so  as  to  compete  with  his  other  creditors, 

Robert  Bontein  of  Mildovan,  by  an  agreement  with  Archibald,  his  eldest  son,  settled 
upon  him  £20  Sterling  yearly  in  name  of  aliment. 

Afterwards,  faUing  into  bad  circumstances,  and  being  incarcerate  for  debt,  he 
pleaded  against  his  son,  who  was  in  a  good  way,  the  benefidum  competenticB ;  the  Lord 

Ordinary,  14th  January  1744,  "  found  that  the  father  was  entitled  to  the  beneficium 

compeiefUuB,^^ Pleaded  in  a  reclaiming  bill,  That  this  benefit  was  no  part  of  our  law,  William  Dick 
r.  Sir  Andrew  Dick,  No.  40,  p.  409  ;  24th  February  1669,  between  the  same  parties, 
No.  1,  p.  1389  ;  and  Harcarse,  title  Summons,  July  1687,  Cairns  v.  Cairns  of  Bellamore, 
No.  2,  p.  1389. 

2dly,  The  present  aliment  was  not  in  canstituendo,  but  was  already  constitute. 
And,  3dly,  The  action  was  founded  on  a  contract,  not  solely  on  the  pietas  paterna. 
Answered,  Wherever  an  action  for  aliment  would  be  competent,  there  tfiis  defence 

behoved  to  be  sustained.  There  could  be  few  decisions  of  aliments  decreed  to  parents, 
because  few  children  would  stand  pursuits  of  this  sort ;  but  one  was  condescended  on, 
viz.  Brown  of  Thornydykes  v.  his  two  Sons,  No.  82,  p.  448,  though  here,  out  of  regard 
to  the  sons,  it  behoved  to  be  noticed,  that  the  dispute  was  rather,  which  of  them  should 

be  charged  with  their  father's  aliment,  than  if  he  should  be  alimented. The  Lords  adhered. 

[2896]  There  being  other  points  in  the  petition,  particularly  how  far  the  son  might 
be  allowed  to  charge  his  claim  on  the  estate,  to  enable  him  to  compete  with  other 
creditors^  though  it  should  be  found  he  could  not  insist  personally  against  his  father. 
It  was  remitted  to  the  Lord  Ordinary,  to  hear  parties  thereon.     See  No.  3,  p.  1390. 

Act.  Gkaham,  Sen. — Alt.  Haldanb. — Clerk,  Murray, 

     D.  Falconer,  v.  1,  p.  80. 

No.  102.  [2901]  Dame  Helen  Erskine,  Relict  of  Sir  William  Douglas  of  Eelhead 
17.  Wallace,  and  Others,  arresting  Creditors  of  Sir  John  Douglas,  November  2, 
1748. 

In  a  competition  between  arresters  and  an  annualrenter ;  the  annualrenter  preferred 
upon  her  annualrent-right,  without  doing  diligence. 

Two  troops  of  St.  Greorge's  dragoons  being  grazed  during  the  Summer  1746  in  the 
inclosures  of  Eelhead  belonging  to  Sir  John  Douglas,  several  arrestments  by  Sir  John's 
creditors  were  laid  in  the  hands  of  the  officers,  in  order  to  affect  the  grass-mail.  The 
regiment  being  removed,  the  officers  consigned  the  grass-mail,  amounting  to  £180 
Sterling,  into  the  hands  of  Mr.  Fergusson  of  Craigdarroch,  the  Sherifi-depute,  to  be 
made  furthcoming  to  those  having  best  right ;  and  other  arrestments  having  been 

used  thereafter  in  Mr,  Fergusson's  hand,  he  called  the  whole  in  a  multiplepoinding. 
In  this  process,  compearance  was  made  for  said  Lady  Douglas,  who  produced 

her  infeftment  for  a  yearly  annuity  of  2000  merks  out  of  the  lands  of  Eelhead,  whereof 
the  said  inclosures  were  a  part,  and  thereon  pleaded  to  be  preferred  to  the  arresters. 

Accordingly,  The  Lords  found,  **  her  preferable  upon  her  liferent-annuity  to  the 
arresters." 

Of  old,  annualrents  had  no  efEect  but  by  poinding  of  the  ground,  vide  Gray  centra 
Graham,  No.  1,  p.  665  ;  but  now,  since  Guthrie  contra  the  Earl  of  Galloway,  No.  4, 
p.  667,  they  have  been  found  to  be  sufficient  titles  against  all  intromittera  with  the 
rents  personally.  Vid.  Stair,  tit.  Infeftments  of  Annualrent,  §  13,  and  the  decision 
observed  by  Dirleton,  20th  December  1676,  Eer  contra  Hunter,  No,  6>  p.  569. 

Kilkerran  (Annualrent,  Infeftment  of),  No.  1,  p.  30. 
MOB.  I.  13 
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No.  106.    [2905]  John  Buchan,  Trustee  for  the  Creditors  of  Robert  Gob 
The  Reverend  Robert  Farquharson.     May  24, 1797. 

A  creditor,  claiming  on  an  assignation  to  a  personal  bond,  granted  before  the  i 
tration  of  the  cedent,  but  intimated  after  it,  preferred  to  the  trustee 
creditors,  because  the  intimation  was  prior  to  the  vesting  of  the  estate  ol| 
bankrupt  in  the  trustee. 

Robert  Gordon,  on  the  28th  June  1788,  assigned  a  personal  bond  to  the 
Robert  Farquharson. 

Gordon's  estate  was  sequestrated  on  the  19th  July  following,  and  on  the 

August,  the  assignation  was  intimated  by  Mr.  Farquharson  to  the  debtor  in  the " before  the  estate  was  vested  in  the  trustee  for  the  creditors,  either  by  dis; 
from  the  bankrupt  or  an  act  of  the  Court. 

John  Buchan,  the  trustee,  afterwards  brought  a  reduction  of  the  assignation ; 
aliay  because,  it  was  not  intimated  till  after  the  sequestration. 

Lord  Dreghorn,  Ordinary,  reduced  the  assignation. 

The  Court  (9th  December  1795),  "  repelled  the  objection  to  the  want  of  intimal 
and  remitted  the  cause  to  the  Lord  Ordinary. 

This  interlocutor  was  pronounced,  partly  upon  the  ground  that  the  trustee 
bound  to  take  the  subject  tantum  et  tale,  as  it  stood  in  the  person  of  the  bankrupt, 
consequently  under  burden  of  the  assignation. 

A  petition  having  been  presented  against  this  interlocutor,  doubts  were  expn 
of  its  being  well  founded ;  but  the  petition  was  (15th  January  1796),  refused, 

incompetent,  being  without  the  reclaiming  days." 
[2^96]  The  trustee  then  brought  a  reduction  of  the  interlocutor,  9th  D< 

1795,  which  was  hkewise  remitted  to  the  Lord  Ordinary. 
His  Lordship  ordered  informations  on  both  causes. 
The  Court,  from  certain  specialties  in  the  case,  and  without  meaning  to  infra 

the  general  rule,  that  a  reduction  is  incompetent  wherever  a  petition  before  erta 
would  be  so,  were  of  opinion,  that  the  objection  in  point  of  form  was  ill-founded. 

On  the  merits,  the  pursuer 
Pleaded ;  In  competitions  between  voluntary  and  legal  assignations  of  an  hentd 

subject,  the  right  first  completed  by  infeftment  is  preferred  ;  22d  June  1737,  BeBl 
Gartshore,  No.  80,  p.  2848 ;  13th  February  1781,  Mitchels  v.  Ferguson,  voce  Persoi 
and  Real  ;  31st  January  1792,  Russell  and  Ross  v.  Creditors  of  Ross,  Ibidem  ;  I 
same  principle  holds  in  an  assignation  of  moveables  ;  consequently,  in  this  case,  \ 
right  of  the  trustee  under  the  sequestration,  which  being  a  judicial  act,  needs  nol 
intimated,  is  preferable  to  that  of  the  defender,  which  was  not  intimated  till  after 
date. 

If,  instead  of  a  sequestration,  an  arrestment  had  been  used  of  the  same  date, 
arresting  creditor  would  have  been  preferred  to  the  defender.     But  the  bankrupt 

declares  arrestments  and  poindings  incompetent  after  the  date  of  the  sequestni ' and  it  would  be  singular  if  an  assignation,  which  would  have  been  postponed  to  < 
at  common  law,  should  be  preferred  to  a  judicial  act,  by  which  they  are  excluded. 

Answered  ;  It  is  not  the  sequestration,  but  the  disposition  afterwards 
by  the  bankrupt,  or  the  act  of  the  Court  vesting  his  estate  in  the  trustee,  which  divcM 
the  bankrupt  of  his  property,  23d  Geo.  III.  c.  18,  §  19.  For  the  statute  requires  bai 
to  grant  a  disposition  to  the  trustee,  which  would,  on  the  contrary  supposition,  \fk 
unnecessary.  Indeed,  it  is  expressly  declared,  by  §  13,  that  the  sequestratiofi  i| 
heritable  subjects  shall  merely  have  the  effect  of  an  inhibition ;  consequently  it  cooU 

not  prevent  infeftment  being  taken  upon  a  disposition  previously  granted  by  the  bank* 
rupt ;  nor  upon  the  same  principle  can  it  prevent  the  competency  of  intimating  i 
previous  assignation. 

Observed  on  the  Bench  ;  The  trustee  on  a  bankrupt  estate  will  be  preferred  to  dil] 
creditor  claiming  on  a  voluntary  disposition,  granted  before  the  sequestration,  if  Al| 
right  of  the  trustee  be  first  completed.  And  therefore,  the  propriety  of  the  decuioiv 
8th  December  1795,  Taylor  and  Smith  v.  Marshall,*  in  so  far  as  it  went  upon  tfc» 

♦  Not  reported.    See  Appendix. 
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supposition,  that  the  trustee  in  such  case  is  bound  to  make  good  the  previous  voluntary 
disposition,  may  be  doubted.  But,  on  the  other  hand,  the  mere  act  of  sequestration, 
while  it  disables  the  bankrupt  from  disposing  of  his  property  voluntarily,  does  not  at 
common  law  prevent  a  creditor  from  completing  his  right  by  legal  diligence,  or  by  any 
act  independent  of  the  consent  of  the  debtor,  such  as  intimating  a  previous  assignation. 
The  incompe-[2907]'tency  of  arrestments  and  poindings,  arises  entirely  from  the 
enactment  of  the  statute. 

The  Lords, ''  in  respect  of  the  assignation  chaUenged  being  completed  by  intimation 
prior  to  the  disposition  from  the  bankrupt,  vesting  the  estate  in  the  trustee,  assoilzied 

from  the  reduction  so  far  as  regarded  that  ground  of  challenge." 

Lord  Ordinary,  Armadale. — Act.  M.  Ross,  Ar.  Campbell.— Alt.  Geo.  Fergusson. 
— Clerk,  CoLQUHOUN. 

Z>.  Z).  Fac,  Col,  No.  28,  p.  66. 

No.  2.      [3]    Creditors    of    Alexander    Robertson    v.    Creditors    of    William 
Robertson.    December  13,  1803. 

An  heritable  debt  specially  secured  upon  one  of  three  estates,  of  which  the  debtor  was 
proprietor,  must  be  paid  out  of  it,  without  relief  from  the  other  estates,  when  the 
succession  has  been  divided  between  two  heirs  of  line. 

William  Mason  (4th  February  1772)  executed  a  conveyance  of  the  lands  of  Dairy, 

in  favour  of  his  eldest  daughter,  ̂ ^  Janet  Mason  alias  Robertson,  and  Alexander 
Robertson  her  husband,  their  heirs,  executors  and  assignees  whatsoever,  heritably 

and  irredeemably." 
[4]  By  a  decision  of  the  Court,  it  was  found,  that  the  fee  of  the  lands  was  vested 

in  Mrs.  Robertson,  and  not  in  her  husband. 
Of  the  same  date  (4th  February),  Mason  executed  his  last  will,  nominating  Alex- 

ander Robertson  his  sole  executor,  bequeathing  to  him  his  whole  personal  estate, 
burdened  with  certain  provisions  to  his  three  younger  daughters. 

Alexander  Robertson,  in  his  own  right,  was  proprietor  of  the  lands  of  Giffin,  of  a 
house  in  Edinburgh,  and  an  heritable  bond  of  £1450. 

Robertson,  in  lieu  of  the  provision  he  was  bound  to  pay  to  Ann  Mason,  one  of  the 
daughters,  granted  her  a  bond  (4th  February  1777)  for  an  annuity  of  £40,  over  the 
lands  of  Gimn,  on  which  she  was  infeft.  A  similar  transaction  was  made  with  Eliza- 

beth Mason,  another  of  the  daughters,  who  accepted  of  an  annuity  of  £30,  secured  on 
the  lands  of  Dairy. 

Robertson  died  in  September  1779,  leaving  a  son,  William,  besides  other  children, 
having  previously  (13th  September  1777)  executed  a  will  in  the  English  form,  be- 

queathing his  whole  estate,  real  and  personal,  to  his  spouse,  who,  upon  this  title, 
entered  into  possession  of  the  whole,  uplifting  the  rents  and  interests  due  from  the 
various  subjects  which  belonged  to  him. 

WOliam  Robertson  having  (14th  June  1786)  served  heir  in  general  to  his  father, 
brought  a  reduction  of  the  settlement,  so  far  as  it  respected  the  heritable  property  in 
Scotland. 

He  completed  his  title  to  the  heritable  bond  (4th  December  1787),  by  being  infeft 
on  a  precept  of  dare  constat.  He  also  obtained  a  precept  of  dare  constat,  and  a  charter 
of  conBrmation  of  the  lands  of  GiflSn,  but  died  before  infeftment  was  taken. 

He  made  up  no  title  to  the  other  subjects. 
After  his  death  his  creditors  raised  processes  of  constitution  against  Alexander, 

his  son  and  heir ;  and  upon  his  producing  a  renunciation,  they  obtained  decrees 
cognitionis  causd,  and  adjudications  against  the  hcBreditas  jacens  of  William*  They 
also  insisted  in  the  action  of  reduction,  when  the  Court  found  (9th  December  1795), 

"  That  the  last  will,  executed  after  the  English  form,  cannot  efiectually  convey  an 
heritable  property  in  Scotland." 

Adjudications  were  also  led  at  the  instance  of  Ann  and  Elizabeth  Mason,  and 
others,  creditors  of  Alexander  Robertson,  senior.  Processes  of  ranking  and  sale  were 
brought  of  the  whole  property  belonging  either  to  him  or  to  his  son  William.    The 
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whole  was  sold,  and  the  price  in  medio  was  to  be  divided  among  the  creditors, 
to  their  rights.    A  dispute  occurred  in  the  ranking  respcKsting  the  fund  from 
the  annuity  of  Ann  Mason  was  to  be  paid.    The  rents  of  Oiffin  amounting  only 
the  remainder  of  the  annuity  had  been  paid  by  Mrs.  Robertson,  now  looked 
factor  for  her  son,  from  her  intromissions  with  his  other  estates.     In  the 
between  her  creditors  and  his  creditors,  the  former  were  charged  with  £20 

as  the  rent  of  Giffin  during  William's  Ufe  ;  and  as  an  article  of  discharge  in  their 
[5]  was  stated  the  annuity  of  £40,  during  the  same  period  paid  out  of  the 
intromissions. 

The  creditors  of  William  objected  to  this,  and  insisted  that  the  excess  of  the 
above  the  rents  of  Giffin  should  be  a  burden  upon  the  price  of  Giffin  ;  in  suppoi 
which  they 

Pleaded  :  The  only  subject  which  was  feudally  vested  in  William's  person  was 
heritable  bond,  although  he  was  also  entitled  to  the  whole  succession  of  his  bj ' The  remaining  subjects  being  in  hasreditaJte  jacente  of  Alexander  Robertson,  senior, 

descendible  to  Alexander,  junior,  as  heir  of  line  to  his  grandfather.     The  ' succession,  then,  of  Alexander,  senior,  has  been  divided,  part  being  taken  up 
son  as  heir  of  line,  and  part  by  his  grandson  in  the  same  character.    While  the 
have  both  successions  bound  to  them  in  sdidum,  in  a  question  betwixt  the  heiia 
selves,  the  ultimate  pa3rment  of  the  debts  must  be  divided  pro  rata,  acooiding 
value  of  the  subjects  that  descend  to  each.    Their  separate  creditors,  deriving 
from  them,  are  exactly  in  the  same  situation  in  their  mutual  claim  for  relief. 
the  succession  is  divided  by  the  act  of  the  law,  as  among  heirs-portioners,  the 
rule  is  adopted.     It  was  adopted  also  as  the  rule  between  an  heir  of  line  and  heirn 
Rose  V.  Rose,  17th  January  1786,  No.  22,  p.  5229.    Again,  the  creditors  of 
would  not  only  be  entitled  to  a  relief  from  the  other  funds  of  his  father,  in  all 
general  debts  having  no  particular  reference  to  any  special  subject ;  but  they  a 
entitled  to  a  total  reUef,  as  the  annuity  is  expressly  laid  upon  the  lands  of 
These  lands,  so  burdened,  must  be  taken  by  the  heir  who  succeeds  under  this  bi 
and  when  he  pays  the  debt,  he  must  pay  it  without  any  relief  ;  Stair,  b.  3,  tit.  f 
Ersk.  b.  3,  tit.  8,  §  52. 

The  creditors  of  Alexander 
Answered  :  The  creditor  in  the  bond  of  annuity  had  a  double  remedy  for  obi 

payment ;   the  heritable  security  over  the  lands  of  Giffin  on  the  one  hand, 
personal  obligation  against  the  debtor  and  his  heirs  on  the  other.    Now, 
Robertson  was  the  sole  heir  of  the  grantor,  entitled  to  take  up  the  whole  snci 
There  was  thus  no  person  to  divide  the  responsibility  with  him,  and  against  wh 
claim  of  relief  could  be  competent.     The  debt,  then,  was  paid  by  the  proper  d 

who  at  the  time  of  payment  was  not  entitled  to  the  benefit  of  discussion  or  <  ~ reUef .     The  debt,  therefore,  is  extinguished,  so  that  it  cannot  afterwards  be 
to  any  efiect  whatever. 

It  is  true,  that  those  who  take  an  heritable  estate,  must  take  it  with  all  the  bi 
affecting  it.    But  the  burden  affecting  Giffin  is  already,  pro  tanto,  extinguished  by 
pa3anent  made  by  the  proper  debtor ;  so  that  when  Alexander  Robertson,  j 
comes  to  take  up  the  fee  of  this  estate,  or  the  creditors  of  the  grandfather  do  so, 
take  it  effectually  disburdened  of  the  bygone  annuities,  so  far  as  already  paid  out 
other  funds  belonging  to  the  debtor. 

[6]  The  Lord  Ordinary  (14th  May  1799)  found,  "  That  as  the  annuity  payabk 
Ann  Mason  was  heritably  secured  by  Alexander  Robertson  on  his  lands  of 
exceeding  the  amount  of  the  rents  thereof ;  and  as  credit  is  claimed  and  allowed 

William  Robertson's  creditors  for  the  whole  of  those  rents  during  his  surviving ' father,  whom  he  must  be  held  to  have  represented,  and  even  down  to  his  mother  Ji 

Mason's  death  ;  her  creditors  or  representatives  are  entitled  to  take  credit,  in  accoi 
ing  with  William's  creditors,  for  the  said  annuities,  in  so  far  as  the  same  were  paid 
her  to  the  said  Ann  Mason." 

The  creditors  of  WiUiam  petitioned  the  Court,  when  it  was  found  (25th  May  1 

'*  That  the  bygone  annuities  due  to  Ann  Mason,  secured  upon  the  lands  of  Giffin, 
to  be  charged  upon  the  price  of  these  lands  in  the  first  place  ;  and  with  this 
tion,  adhere  to  the  interlocutor  of  the  Lord  Ordinary,  and  remit  to  his  Lordslup 

proceed  accordingly." Upon  again  advising  a  petition,  with  answers  thereto,  the  Court  (13th  Decembel 
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1803)  *'  found,  That  the  bygone  annuitieB  due  on  Alexander  Robertson  and  his  wife's 
bond  to  Ann  Mason  at  and  subsequent  to  the  death  of  Alexander  Robertson,  so  far  as 
they  exceed  the  rents  of  Giffin  for  the  same  period,  fall  to  be  charged  upon  the  price  of 
the  lands  of  Giffin,  as  a  preferable  debt  thereon,  in  respect  that  the  annuity  was  secured 
by  heritable  bond  and  infeftment  upon  that  particular  subject ;  and  with  this  ex- 

planation adhere  to  the  former  interlocutor." 

Lord  Justice-Clerk,  Eskgrove. — For  William's  Creditors,  Solicitor-General  Blair. 
— Agent,  Ja.  Thomson,  W.8. — Alt.  George  Jos.  Bell. — Agent,  Wm.  Molle, 
W.8.— Clerk,  Home. 

F.  Fac,  Col,  No.  129,  p.  285. 

No.  3.       Jean  M'Lure,  and  Others  v.  William  Baird.     November  19, 1807. 

If'a  creditor  use  an  inhibition  against  his  debtor,  and  if,  after  the  inhibition,  but  before any  diligence  used  by  any  other  creditor  to  affect  it,  an  heritable  subject  belonging 
to  his  debtor  be  sold  by  voluntary  sale,  then  the  inhibiting  creditor  will  have  a 
preferable  claim  upon  the  price  of  that  subject,  in  virtue  of  his  inhibition. 

James  Reyburn  was  proprietor  of  a  small  tenement  in  Wallacetown.  He  owed 
£100  to  David  Cumming,  and  various  sums  to  other  creditors.  Cumming  raised 
letters  of  inhibition  against  Reyburn  on  the  debt  due  to  him,  which  were  regularly 
executed  and  recorded  on  the  2d  May  1775.  No  other  creditor  did  any  diligence 

against  Reybum's  estate.  In  this  situation,  Reyburn  soon  after  sold  the  tenement 
to  William  Baird,  who  then  held  it  as  tenant  for  rent.  Cumming  went  abroad  in  the 

naval  service.  His  wife,  Jean  M*Lure,  having  in  vain  endeavoured  to  get  payment 
of  the  debt  due  to  her  husband,  at  last  raised,  in  his  name,  an  action  of  constitution 
of  this  debt,  in  which  she  obtained  decree,  and  afterward  an  action  for  reduction  of 
the  sale  on  the  inhibition,  concluding  also  for  payment  of  the  rents.  She  obtained 
decree  in  this  action  also,  extracted  it,  and  thereon  charged  Baird,  who  presented  a 
biU  of  suspension,  and  after-[7]-ward  brought  a  reduction  reductive  of  the  former 
proceedings,  in  which  a  long  and  intricate  litigation  took  place.  While  this  depended, 
an  adjudication  was  led  in  name  of  Cumming,  whose  remaining  in  life  began  to  be 
uncertain  ;  and  on  the  other  part,  Baird  got  an  assignation  to  the  other  debts  due  by 
Reyburn,  and  thereon  likewise  raised  an  adjudication,  within  year  and  day  of  the 

adjudication  in  Cumming's  name.  A  judicial  factor  was  appointed  on  the  estate  of 
Cumming,  who  was  at  last  ascertained  to  be  dead  ;  and  his  wife  and  children  sisted 
themselves  in  the  proceedings  above-mentioned  instead  of  him.  In  the  action  of 
reduction  reductive  the  defenders  were  assoilzied,  and  the  inhibition  found  good. 

The  question  then,  1st,  As  to  the  tenement  itself, — 2dly,  As  to  the  rents  since  the 
time  of  the  sale, — took  this  shape.  Jean  M'Lure  and  the  children  of  Cumming  claimed 
the  estate,  on  the  inhibition  and  adjudication  in  name  of  Cumming.  They  also  claimed 
the  rents  on  the  inhibition,  from  the  time  of  the  sale,  or  at  least  from  the  time  of  the 
decree  of  reduction  ;  and  on  their  adjudication  from  the  ds^e  of  it. 

Baird  maintained,  that  the  adjudication  in  name  of  Cumming  was  void  as  being 
led  without  any  authority  from  him,  and  that  an  inhibition  alone  gave  no  right  to 
either  land  or  rents,  so  that  they  were  both  carried  by  his  own  adjudication,  which  was 
the  only  vaUd  one. 

The  Lord  Ordinary  (29th  May  1804),  to  whom  the  cause  had  been  remitted,  found, 

**  That  the  inhibition  executed  by  David  Cumming  in  the  year  1774,  remained  latent 
till  the  year  1796,  and  that  this  negative  or  prohibitory  diligence  could  create  no 
preference  on  the  rents  from  the  date  of  the  disposition  to  Baird  in  the  year  1794,  prior 
to  the  adjudication  led  in  the  name  of  David  Cumming  in  the  year  1800,  and  that 
Baird  is  not  liable  to  account  for  said  rents  :  And  in  respect  that  the  principles  adopted 
by  the  Court  with  regard  to  the  action  brought  by  Jean  Maclure,  and  the  authority 
under  which  she  was  understood  to  have  acted,  may  be  considered  as  sufficient  to 

support  the  adjudication  led  by  her  in  his  name  ;  and  as  Baird's  adjudication  was 
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within  year  and  day  thereof,  funds  these  adjudications  are  come  in  jKiri  jmssu, 

decerns." 
On  a  representation  for  Baird,  his  Lordship's  interlocutor  was  :  '^  In  respeei 

adjudication  upon  which  the  respondents  found  in  the  present  competition,  v 
in  the  name  of  David  Gumming  alone,  though  out  of  the  country,  without  men^ 
his  wife  or  any  other  person,  as  his  attorney,  finds  said  adjudication  cannot  be  prej 

j>ar%  'passu  along  with  the  representer's  adjudication  regularly  deduced  ;  th< 
finds  the  representer  preferable  upon  the  rents  which  fell  due  subsequent  to  " 
adjudication  ;  so  far  alters  the  interlocutor  represented  against,  and  decerns/' 

The  cause  came  into  the  Inner-House  by  petition  against  these  interlocutoiE, 
answers.     A  variety  of  arguments  are  contained  in  these  papers,  which  it  is 
necessary  to  report. 

[8]  On  advising  the  cause,  the  Lord  President  observed, 
That  the  points  on  which  this  cause  depends  had  been  decided  so  long  ago  as 

year  1777,  in  the  case  of  Monro  of  Pointzfield,  on  a  solemn  hearing  in  presence, 

decision  of  great  importance,  though  unfortunately  it  is  not  known,  because  the  " cisions  for  that  year  are  not  yet  reported.     [His  Lordship  produced  the  papers  i 
cause,  and  notes  of  the  opinions  of  the  Judges,  particularly  Lord  Braiiifield  and 
dent  Dundas.]    From  these,  his  Lordship  said,  it  appeared,  that  in  that  case 
had  been  an  inhibition  against  the  estate  of  a  proprietor  of  land,  who  owed  otlier 
besides  that  to  the  inhibitor.     That  after  the  mhibition,  but  before  any  other 
was  done  against  the  estate,  it  was  sold,  and  then,  after  the  sale,  adjudicatioDB 
led  by  the  creditors  who  had  not  inhibited,  and  a  competition  ensued.     In  that 
the  Court  were  clear,  that  the  inhibitor  was  preferable  for  his  debt  without  any 
diligence  at  all.     It  was  held  that  the  sale  rendered  all  diligence  by  other  ci 
agamst  the  estate  void  ;  because  as  to  them  it  was  a  good  sale,  and  conveyed  away 
property  from  their  debtor.     Their  only  claim  it  was  found  must  be  on  the  price 
the  hands  of  the  purchaser.     But  the  inhibiting  creditor  was  entitled  to  diar^aid 
sale  altogether,  because  as  to  him  it  was  struck  at  by  his  inhibition,  therefore  he  i 
adjudge  the  estate.     But  further,  his  debt  being  the  only  one  on  which  dilij^ 

could  be  done  against  the  estate,  w^ithout  regard  to  the  rights  of  the  purchaaer, 
equivalent  to  a  real  incumbrance  on  it,  which  the  purchaser  was  entitled  to  see  cl 
off  before  he  paid  the  price,  or  to  pay  off  hiipself  with  the  first  end  of  the  price. 
judication  by  the  inhibitor  was  therefore,  though  competent,  not  necessary,  becj 
he  was  sure  of  payment  out  of  the  price  of  the  estate,  in  preference  to  all  tiie  otJ 
creditors.     This  was  solemnly  laid  down  as  law  by  the  Court,  and  particularly 
plained  by  the  able  judges  above  named  in  the  above-mentioned  case,  and  the  sj 
rule  of  law  applies  to  the  present  case. 

Here  there  is  an  inhibition  ;  then  a  sale  ;  then  adjudications  by  the  creditors  irl 
had  not  inhibited,  and  no  doubt  also  by  the  inhibitor.     This  last  adjudication  nu 
be  put  out  of  the  case.     It  is  argued  to  be  inept,  perhaps  it  is  so  ;  but  at  all  events 
is  unnecessary ;  the  preference  of  the  inhibitor  in  no  degree  depends  upon  its  validi^ 
(esj)ecially  as  it  may  be  renewed  in  more  proper  form),  but  rests  upon  the  effect  of  thi 
inhibition  combined  with  that  of  the  sale. 

By  the  inhibition  the  sale  to  Baird  is  reducible  as  to  the  inhibitors  Maclure, 
Then  by  the  sale  all  dihgence  against  this  tenement  by  the  other  creditors  of  Reyboin 
is  void,  since  the  property  was  carried  out  of  him,  by  a  conveyance  valid  as  to  thezD, 
before  that  diligence  was  executed.  The  adjudication,  therefore,  on  their  debt««  s 
of  no  effect  at  all,  and  can  never  compete  with  the  inhibitors  if  they  should  adjadge 
even  now.  This  they  might  do,  and  their  adjudication  would  still  be  the  only 
effectual  adjudication  of  this  tenement.  But  it  is  not  necessary  for  them  to  do  thiS) 
because  they  must  be  paid  in  full  by  the  purchaser  Baird,  who  cannot  hold  the  estatr, 
without  getting  this  debt  purged  [9]  on  which  the  inhibition  has  been  raised.  Unless, 
therefore,  Baird  is  willing  to  give  up  the  estate  to  them,  he  must  pay  this  debt,  since 
the  seller  Reyburn  cannot  pay  it.  He  may,  no  doubt,  retain  it  out  of  the  price,  but  it 
must  be  paid  to  the  inhibitors.  Now,  as  it  may  be  presumed,  Baird  will  not  give  up 
this  estate,  it  is  not  necessary  to  enter  into  the  other  points  argued  in  the  papers. 

This  view  a  great  majority  of  the  Court  adopted  ;  and  accordingly  the  interlocutor 
of  Court  (19th  November  1807)  was  :  "  The  Lords  alter  the  said  interlocutor,  and 
find  that  the  adjudication  led  hj  William  Baird  is  inept,  and  that  the  petidoueij 
became  preferable  creditors  on  said  subjects  and  rents  thereof,  from  the  fifteenth  day 
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of  June  seventeen  hundred  and  ninety-six,  the  date  of  the  decree  of  reduction  obtained 
against  William  Baixd,  in  virtue  of  the  inhibition  executed  by  David  Gumming  in 
seventeen  hundred  and  seventy-four,  and  decreet  of  adjudication  following  thereon, 
to  the  extent  of  the  debt  contained  in  the  said  adjudication."  * 

Lord    Ordinary,    Hermand.  —  Act.    David    Douglas.  —  Alt.    Robt.    Corbett. — 
Agents,  P.  Robertson  and  Thos.  Grierson,  W.S. — Clerk,  Scott. 

M.  Fac.Cd.^o.l,   p.  26. 

No.  2.  [2923]  Jack  v.  Fiddes.    July  1661. 

Condictio  indebiti  was  sustained,  although  it  was  pleaded,  that  there  existed  an  cbligatio 
naturalis  vel  ctvilis,  prior  to  the  payment,  by  a  bond  and  sentence  of  a  court ;  but 
the  bond  was  obtained  by  improper  means,  and  the  court  was  not  duly  constituted. 

There  being  a  decreet  recovered  by  another  Fiddes  v.  Jack,  before  the  English 
officers  at  Leith,  in  the  beginning  of  the  year  1652,  for  a  sum  of  money  ;  whereupon 
Jack  being  incarcerate,  he  was  forced  to  give  a  bond  to  this  defender,  who  was  assignee 
constitute  by  this  Fiddes,  and  to  give  his  brother  cautioner  therein.  Upon  which 
new  bond  Jack  was  also  charged,  and  an  act  of  warding  followed  thereupon ;  the 

bond  being  registrate  in  the  town  coui*t-[2924]-books  of  Edinburgh.  Jack  gave  in  a 
bill  to  the  Parliament,  which  was  remitted  to  the  Session,  desiring  repetition  of  the 
sum.  It  was  alleged.  There  could  be  no  indictio  indebiti,  where  there  was  obligatio 
naturalis  or  civilis  preceding :  Ita  est,  there  was  not  only  a  civil  obligation  by  the 
sentence  recovered,  but  by  the  new  bond  granted  to  the  assignee,  who  was  not  obliged 
to  know,  how,  or  what  way  the  sentence  was  obtained  :  And  Jack  having  transacted 
therefor,  he  could  not  now  be  heard  to  quarrel  the  transaction  against  the  assignee,  or 

to  crave  repetition.  It  was  answered.  That  the  officers'  sentence  was  most  unjust, 
both  in  the  matter  and  in  the  manner,  they  having  no  civil  jurisdiction  :  And  the 
same  defender  was  assistant  to  the  cedent  in  recovering  of  the  sentence,  as  he  will  not 
deny.  Likeas,  the  pursuer  was  forced  to  grant  the  new  bond  to  him  as  assignee,  and 
pay  the  new  bond  to  free  himself  of  prison  ;  there  being  no  civil  judicatory,  where  he 
could  have  any  remedy  ;  the  English  Judges  for  administration  of  justice  not  being 
then  established,  who  sat  not  till  June  1652.  And  though  it  had  been  sitting,  it  could 
not  have  been  expected  that  Jack  could  have  helped  himself,  by  any  course  they 
would  have  taken,  for  annulling  the  sentence  of  the  English  officers.  Likeas,  by  an 
act  of  the  late  Parliament,  all  sentences  pronounced  by  the  Englishes,  since  their 
in-coming,  are  appointed  to  be  reviewed. 

The  Lords  repelled  the  allegeance,  and  sustained  repetition. 
In  vrcBsentia. 

GUmour,  No.  4,  p.  4. 

No.  9.     [2930]  Stirling  of  Northwoodside  v.  Earl  of  Lauderdale.    July  26,  1733. 

Condictio  indtbiti  sustained  to  one  who  had  paid  errore  juris, 

Fol.  Die,  V.  1,  p.  187. 

♦  This  form  of  the  interlocutor  does  not  prove  that  the  adjudication  was  in 
itself  unexceptionable,  but  the  creditors  having  no  interest  to  object  to  it,  it  was 
no  longer  challenged  by  any  body,  and  therefore  stood  as  valid. 
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No.  11.  [2931]  Robert  Carrick  v.  John  Carse.    August  5, 1778. 

A  cautioner  paid  a  debt,  and  next  day  demanded  repetition,  as  he  found  he  i 
by  the  expiry  of  the  septennial  limitation.  Answered ;  He  was  liable  jure  i 
— Repetition  was  ordered. 

In  1768,  Carrick  became  bound  as  cautioner  for  Robert  Robb  to  Carse  and 
in  a  bond  for  £100,  payable  at  Whitsunday,  and  containing  a  clause  of  relief  in 
of  Carrick.     No  demand  was  made  for  this  money  till  November  1776,  when 
having  become  bankrupt,  Carse  required  payment  from  the  cautioner,  Carrick,  of 

principal  sum,  and  half  a  year's  interest  then  due.     Carrick,  after  looking  at  the ' 
said,  ̂   there  was  no  help  for  it,''  and  paid  the  money. 

Next  day  he  required  of  Carse  to  repeat  the  money,  on  this  ground,  that  he 
paid  it  by  mistake,  when  not  bound,  seven  years  having  elapsed  ̂ om  the  date  of 
bond.     Carse  refusing  to  comply  with  the  demand,  Carrick  brought  an  action 
repetition  against  him  and  the  other  creditors.     The  pursuer  admitted  that  he  wa 
the  knowledge  of  the  law  at  the  time  he  made  the  payment,  but  aUeged,  that  he 
ignorant  of  the  fact  that  the  seven  years  were  elapsed. 

Pleaded  in  defence  ;   The  money  paid  was  due  at  the  time  by  the  pursuer  to 
defender,  jure  naturali, — The  statute  1695,  c.  5,  gives  the  cautioner  an  exoeptioi 
after  the  lapse  of  the  seven  years,  on  which,  if  sued  in  a  court  of  law,  he  may 
payment :   But  it  does  not  take  away  the  obligation  in  equity  on  the  cautions, 
mdemnify  the  creditor,  who,  on  his  faith,  trusted  his  property  [2932]  ̂ th  the  princij 
debtor.     It  is  an  established  point,  that,  where  a  person  lies  under  an  obligation,  f 
naturali,  to  pay,  if  the  monev  is  paid,  no  action  for  repetition  lie  ;  1. 13  eC  16,  De  Cm 

Ind.  ;  Voet.  de  Pact,  %2eti  ;"  Ersk.  b.  3,  t.  3,  §  54  ;  Bankt.  b.  1,  t.  8,  §  27. 2do,  Even  where  there  is  no  obligation  in  equity,  repetition  of  money  paid 
alleged  ignorance  of  law  in  every  case,  or  of  fact,  when  gross  and  inexcusable, 
be  required,  if  payment  was  made  to  the  proper  debtor,  qui  suum  recepit ;  YoeL  L 
t.  6,  §  7, 1.  6,  ̂.  De  juris  et  fact,  ign.    The  pursuer  admits  that  he  knew  the  law. 
he  read  over  the  bond,  it  must  be  presumed  he  knew  the  fact,  that  seven  years  i 
elapsed  from  its  date.    At  any  rate,  it  is  a  fact  of  that  kind,  of  which  the  law  does 
excuse  the  ignorance.     And,  therefore,  the  case  is  the  same  as  if  he  had  made  pq| 
ment,  knowing  that  he  could  have  ̂ ot  quit  of  the  debt  under  the  exception  given  I 
the  act  1695,  but  not  chusing  to  use  it. — Action  of  repetition,  therefore,  does  not  lie. 

Answered  for  the  pursuer  ;  Imo,  The  principal  debtor,  who  receives  and  has  ti 
benefit  of  the  money,  ues  under  a  moral  obligation,  independent  of  his  bond,  to 
what  he  received.  But  the  cautioner  receives  nothing,  and  lies  under  no  other  tie  I 
the  creditor,  but  the  civil  obligation  which  he  comes  under  in  the  bond,  the  extent 
which  has  been  regulated  by  law. — The  statute  1695  does  not  merely  give  an  exceptifli 
against  payment  to  the  cautioner,  after  lapse  of  the  seven  years,  but  declares 

''  eo  ipso,  free  "  ;  so  that  the  obligation  is  totally  at  an  end,  as  much  as  if  it  had  xueni 
existed.  This  is  laid  down,  and  the  distinction  betwixt  this  statutory  liberation,  aaJ 
that  of  prescription,  is  illustrated  by  Bankton,  b.  2,  t.  12,  §  38,  and  f  74  ;  Ersk.  h.1^ 
t.  7,  §  24. — It  is  therefore  the  same  thing  as  if  it  had  been  expressly  stipulated  in  1M 
bond,  that  the  cautioner  was  to  remain  bound  for  seven  years,  and  then  to  be  free. 

2do,  When  there  is  no  obligation  in  equity  to  pay,  it  makes  no  difference  whetkl 
the  mistake  arises  from  ignorance  of  law  or  fact,  of  whatever  species.  Unless  it  appetrt 
that  the  money  was  given  as  a  donation,  it  must  be  restored  on  the  common  princtpifll: 
of  justice  ;  for  the  receiver  holds  it  sine  causa,  as  he  can  derive  no  right  from  men 
error  ;  and  the  person  who  put  the  money  into  his  hands  continues  in  the  just  right  Is, 
it,  notwithstanding  the  mistake. 

This  is  the  received  doctrine  of  our  law  ;  Stirling  v,  Lauderdale,  No.  9,  p.  2430; 
Bank.  b.  1,  t.  8,  §  27,  and  b.  1,  t.  23,  p.  467  ;  and  it  is  agreeable  to  the  principles  of  tkt^ 
civil  law.  That  law  distinguishes  betwixt  the  case  where  the  person  who  faUs  intoaa 
error  is  in  lucro  faciendo,  and  when  he  is  only  in  damno  viiando.  In  the  former  case,  tb 
civil  law  did  not  restore  him  against  errors  in  law,  or  gross  errors  in  fact,  such  as  en0 
facti  frofrii.  But,  in  the  latter,  every  species  of  error  was  excusable  ;  1.  27,  <ie  «!«• 
et  usurp, ;  1.  15,  §  2,  de  cantr,  emp, ;  1.  2,  3,  4,  7,  de  jur,  et  fact,  ignar.  Vid.  Finn.  8i 
Qucest,  1.  1,  c.  47.    In  this  instance  the  pursuer  is  clearly  in  dlamno  vitando,  seekiag 


