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PREFACE.

HAVE now

the satisfaction of laying before the Pubthe Second and concluding Part of my undertaking,

I
lic

which embraces

all

that

is

Volume of
additions made

treated of in the last

Mr Hume's
to

Commentaries, with the great
those branches of the Criminal Law, by the numerous

which have been passed, and the extended pracwhich has taken place since the first publication of

statutes
tice

that valuable

Work.

subjects there discussed at length, have, from
the change of the times, now in a great degree gone into

Many

desuetude

;

while other branches have swelled out, from

the multiplication of decisions, to a very considerable ex-

found, accordingly, that nearly one half
of the present Volume is occupied with the subjects of
Indictment and Parole Proof; the two branches of Cri-

tent.

It will be

minal

Law

practice.

which are most frequently the subject of

But notwithstanding

this great

increase of

these subjects, I hope that the other Chapters contain

every thing that is of utility in business, in the present
state of our Criminal Jurisprudence.
In the compilation of this Work,

I

have to express

my
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INTRODUCTION.
THE

Criminal Institutions of Scotland are founded on

the following principles
1. That as the protection of individuals from injury
is one of the main objects of civil government, any per:

son against

whom

to expect that the

a crime has been committed, is entitled
punishment of his aggressor shall be

taken up by the public authorities, and conducted at the
public expense.
2. That as the prosecution of crimes is a matter of public
interest, on the one hand, and, on the other, immediately
affects the liberties, and may ultimately endanger the lives
of the accused persons, the privilege of conducting the
prosecution may more safely be intrusted to a public and
responsible officer, than left to the passions, interests, or

resentment of the injured parties, or their legal advisers.
3. That as the commitment of accused persons for
trial, is a step of the utmost moment to all concerned,
the grounds of commitment should immediately be submitted to responsible persons, qualified to judge of the

evidence adduced

;

and

if it

does not afford a reasonable

prospect of a conviction, the accused should forthwith be
set at liberty.
4.

That

if

the public authorities decline to prosecute
an opportunity should still be af-

at the public expense,
forded to the injured

prosecution on his

own

party, of himself conducting the
responsibility.
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Proceeding on these principles, the prosecution for
crimes, as founded on the immemorial usage of Scotland,

and

by the statute of Anne, has been as follows
The Lord Advocate is the public prosecutor for crimes

over

fixed

all

To

:

Scotland.

him

enable

and laborious an

to discharge the duties of so important
office, he has the power of naming de-

These are the
puties to act in his absence in his name.
Solicitor-General and three Advocates-Depute, to which a

now been added for the Winter Circuit at
For
their proceedings the Lord Advocate is
Glasgow.
and
by his advice they are in all cases of difresponsible,
These officers may prosecute in any
ficulty regulated.
fourth has

court in the kingdom.
They are not responsible for exin
act
the
as
name, and on the behalf, of the
they
penses,

Crown, which, by the law of Scotland, neither pays nor
claims expenses in any criminal case whatsoever.

The Court

before

whom

these public officers generally

prosecute,
High Court of Justiciary, whose powers
extend over the whole kingdom, arid whose circuits travel
twice a-year through its most populous counties.
Besides the Court of Justiciary, there is established in
each county, the Sheriff Court, and in each considerable
These courts take cognizance of
town, a Kurgh Court.
such crimes as may be punished by fine or a moderate
imprisonment. But their powers do not extend to transportation, which belongs exclusively to the Court of Jusis

the

ticiary.

The

Justices of the Peace also take cognizance of the

smaller crimes, and possess the same power for repressing offences with those of England, with this difference,
that they have not the statutory power of transportation
which they enjoy.
In each county and borough a public officer is appointed, whose duty it is to receive all complaints from
individuals who have been injured in their persons or
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If the case
estates within the limits of his jurisdiction.
be
as
a
such
of
description,
may
competently tried
appears

by the county or borough

court,

he prosecutes the accu-

The prosecution, in
sed immediately before that court.
such a case, is generally concluded within a few days or
weeks

after the

commitment has taken

secutor in these courts

is

place.

The

called the Procurator- fiscal

;

probut

same high trust is not reposed in him, which is
vested in the Lord Advocate and his deputies, he is liable
both in damages and expenses, in case of improper or
groundless prosecution, and examples are numerous of
as the

his being subjected in both by a higher tribunal.
The cases, in these inferior courts, are always decided

in those cases of petty offences against
the public peace, which in England, as well as in this
country, are prosecuted in a more expeditious method

by a jury, except

under the name of

The

Summary

Convictions.

Justices of Peace, in each district,

have

also a

Pro-

who

curator-fiscal,
prosecutes before them, under the like
responsibility for damages and expenses, in cases fit for

their decision.

The

proceedings of these inferior magistrates, except
in trifling Police cases, and all the evidence taken before

them, are reduced to writing, in order that they may be
subject to the review of the High Court of Justiciary ;

and the moment a sentence

is

pronounced,

it

may be

sub-

jected to the review of the High Court of Justiciary, by
a process called a Bill of Suspension and Liberation. For

the decision of these questions the High Court always
The only
sits, without the intervention of any vacation.
periods in the year when these cases cannot be instantly
taken up, are during three weeks in spring or autumn,
when the whole Judges are necessarily absent on the Circuit.

In the event of the sentence of the inferior Court

being deemed improper, the High Court of Justiciary
grant warrant to have the accused instantly set at liberty
;
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and

the prosecution appears to have been improper, the
prosecutor is forthwith subjected in expenses, and the
damages may be recovered after being assessed in the civil
if

No

Judge can authorize the infliction of
any corporal pain whatsoever, nor go beyond imprisonment, excepting the Sheriff; and his powers in this reThis part of the jurisdiction of
spect are never exercised.
the Court of Justiciary is in constant operation, and its
effect in preventing lengthened imprisonment, or undue
punishment, is most salutary.
court.

inferior

In the event again of a crime occurring in any county
or borough of Scotland, which is of a more serious complexion, such as murder, robbery, rape, fire-raising, housebreaking, aggravated theft, &c., the proceedings are as

follows

:

Information is immediately lodged, by the injured party,
with the Procurator-fiscal of the borough, county, or district, where he resides.
Upon this, an information or
complaint is made out, which must be in writing, and
signed by the party making the application, by the exWithout such signapress direction of the Act 1701.
ture, the magistrate can in no case commit a prisoner ;

and the person signing the application becomes responwhole damages and expenses consequent on
the imprisonment, if it shall turn out to have been groundsible for the

less

or malicious.

The magistrate

is

himself liable in

he commits without that signature, or
without any feasible grounds with it.
these penalties

if

The

committal, in the first instance, is for farther examination, in order to give the injured party an opportuIt has not been decided
nity of collecting his evidence.
for

what period the

incarceration under this warrant may
In general, it does not last more than
and it has been decided that a confinement

legally continue.

a few days

;

of 17 days under such a warrant

was

illegal, in

the cir-
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cumstances of the case then at issue, and subjected the
parties occasioning

it

to

damages and expenses.

This commitment for farther examination
advantage

to the accused in Scotland.

" It

is

1

is

a great

not," says

Lord Chancellor Eldon, " a proceeding against the party,
but a proceeding for his benefit, with a view to protect
him from a commitment for trial, if, during a reasonable
time for examination, it can be found that there ought to
be no commitment for custody, in order to trial. Such
a commitment must be for farther examination during a
reasonable time, and bail cannot be required of him till
it is

concluded, because

will ever

When

have a

it is

not determined whether he

trial to stand."

2

is brought together, it is reduced
with the view of being immediately submit-

the evidence

to writing,
ted to the

Crown

counsel, and, if necessary, of serving
The duty of doing this defor their brief at the trial.

volves upon the Procurator-fiscal, who conducts the examination, and the Sheriff, Magistrate, or Justice before

whom

it is

taken

;

and for

accuracy they are respon-

its

sible.

The

investigation, or precognition, as it is called, being concluded, the Sheriff or Magistrate has in the first
instance, instantly to make up his mind, whether there

are sufficient grounds for committing the accused to stand
If he is of opinion that there are such grounds,
trial.

he grants warrant accordingly being subject to damages
and expenses, if he does so without sufficient reason.
;

The moment

the warrant for

commitment

to stand

The
granted, the accused may apply for bail.
Magistrate who signs the warrant for committal, has im-

trial is

mediately to consider whether the crime with which the
prisoner stands charged, is, or is not, a capital offence.
In the latter case bail must be taken, in the former it
1

Taylor

v.

Arbuckle,

Dow,

iii.

175.

2

ibjj. Hi. 134.
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must be

In either

refused.

case, the Magistrate is re-

sponsible for the exercise of a fair discretion, and by special statute he must, within 24 hours, both determine

upon the

bailable nature of the offence,

of the bail which

and

fix

the

amount

1

to be required.
of the bail is fixed
is

The maximum
by the act 1701, and
a subsequent act of Parliament, at L.600 sterling for a
landed proprietor ; L.300 for a gentleman, or householdand L.60 for a private person. In practice, bail is
almost always taken of a much smaller amount, being
usually fixed at 300 merks, or about L.I 5 sterling, for a
common person, or L.50 for one in better circumstances.2
er

;

The

accused person being committed to stand

trial,

the

precognition whether he takes any steps to force on his
trial or not, is immediately transmitted to the Crown
counsel in Edinburgh, in order that they may determine
whether or not the accused should be brought to trial.

Immediately upon its being received, it is laid before the
Advocate-depute for the Circuit where the crime has
arisen, who, if the case is clear, decides himself upon the
propriety of a prosecution, or if it is attended with difficulty, or is of

senior

law

cision is

the case

evidence

much

officers

importance, takes the opinion of the
In either case, the deof the Crown.

made with
is
is

all

possible expedition

;

and unless

attended with very great difficulty, or farther
required, an order, directing the accused to be

detained in prison for indictment, or to be forthwith set
at liberty, is returned within a few days after it has been

transmitted to Edinburgh.
There are now transmitted between 800 and 1000 cases
for the opinion of the Crown officers every year. The experience which they soon acquire in judging of the propriety

by considering so great a number of preoperates most beneficially in practice, by lead-

of prosecution,
cognitions,

1

Hume,

ii.

93.

2

39 Geo.
7

III. c. 49.
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ing to the immediate discharge of several hundred persons
annually from prison, who otherwise would be compelled
to await their trial at the

ensuing Circuit.

If the accused person is ordered by the Crown Counsel
to be discharged, he is set at liberty, in so far as the com-

mitment

at the instance of the

Crown

is

But

concerned.

the injured party has still his remedy if he thinks that
the case should still be prosecuted, by undertaking the

prosecution at his

own

instance, with concourse of the

Lord Advocate, as it is technically called. This concourse the Lord Advocate may be compelled by the Court
of Justiciary to grant, and in practice

it never is refused.
the control of the
under
entirely
private party, who is liable in damages and expenses, if
there be no reasonable ground for his proceedings.
In this particular the laws of England and Scotland
rest on precisely the same foundation
the want of pro-

But the prosecution

is

1

;

bable cause being there held to be a sufficient ground for
2
subjecting a prosecutor in damages.
If the

Crown Counsel

conceive that there

is

a

suffi-

ground for a prosecution, but the case appears to
be one which would terminate in a fine, or moderate

cient

imprisonment, the practice

is

to remit it to the inferior

Judge, before whom the proceedings originated, for trial.
Upon this it is immediately tried before the Sheriff or
magistrates, and thus the hardship is avoided of detaining the accused in prison, if he is unable to find bail, till

a punishment which would in many
which should follow upon a conviction
for his offence, and in all would be attended with the
most injurious effects upon his character and morals.
But if the crime appear to be more serious, and the
the next Circuit

;

cases exceed that

evidence complete, the
1

Hump,

ii.

123,

2

Crown Counsel

See Lord Eldon

180.

VOL.

Ji.

b

;

Taylor

direct the accused

v.

Arbuckle,

Dow,

iii.
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to be detained in prison for indictment.

And

generally
gives this direction, is obliged to
prepare the indictment, and himself attend and conduct
the trial.
Thus the opinion of the Counsel upon the
the same Counsel

who

important question of bringing the person committed to
trial, is formed under every possible safeguard of its accuracy being grounded on the minute and anxious inves;

which the preparation of the
indictment requires, and under the serious responsibility

tigation of the evidence

of being himself obliged to stand up, in the face of a jury
and of the country, and justify the prosecution which he
is known to have directed.
There is here no division of
nor
responsibility,
any subterfuge by which the odium of
an improper prosecution may be avoided. If such a pro-

ceeding occurs, the public officer must be at his post, to
vindicate what he has done.

The Crown Counsel

are paid

by

fixed salaries,

and have

in increasing the number of proseso
By
doing they augment their own trouble,
without adding any thing to their emolument.

no

interest

whatever

cutions.

If they decline to prosecute when there is good evidence, their professional character suffers an irreparable
injury, by the successful prosecution of the offence, at the

To decline to prosecute
instance of the injured party.
in such a case, would be to proclaim their own imbecility
in despairing of evidence, which one of their brethren,
with inferior advantages, has brought to a successful
issue.

The Advocates-depute

are, in general,

men about

thirty

the immense increase of criminal business,
the small amount of their salaries, renderwith
compared
it impossible to find senior practitioners of any emiing

years of age

;

It has not been
nence, who will undertake the office.
found, however, that this department of the public business
has been either negligently or unsuccessfully conducted ;
and the greatest lawyers whom Scotland has ever pro-
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duced, President Blair, Sir Hay Campbell, and Lord
Braxfield, as well as the persons who now hold the highest situations on the Bench and at the Bar, the Lord

Lord Justice-Clerk, Lord Corehouse, Lord
Meadowbank, and many others, have been trained in this

President, the

school.

To

say that these circumstances ensure propriety of
judgment in every case which is submitted to the con-

law officers of the Crown, would be to
more
can
be expected of any human institution.
than
say
But the result, which shall be immediately given, proves,
that they have done as much as has ever yet been effectsideration of the

ed by

human wisdom,

When

the case

is

to attain that object.
to be prosecuted by the

Crown, the

proceedings are prepared and the trial is conducted at
Edinburgh, if the case occurs in the High Court, under
the immediate direction of the

Lord Advocate.

If

it

be-

longs to the Circuit, the indictment is prepared by the
the conducting of the trial is
Advocate-depute, to

whom

to be intrusted.

In this indictment the same minute and

is required, which is exacted in an
and many particulars must be added
;
prosecution
English
for the information of the prisoner, which are not essen-

scrupulous accuracy

tial in their practice.
In particular, not only the specific
offence itself charged, but the mode in which it was committed, must be set forth with scrupulous accuracy ; the

place where the crime was committed, must be correctly
described by its name, parish, and county ; all articles to

be used in evidence, must be minutely and accurately
described, and submitted to the inspection of the prisoner,
previous to his trial ; and a list of witnesses must be annexed to the indictment, containing an accurate description of every witness,

by his name, profession, place of
and
residence, parish,
county. The smallest error in any
of these particulars, excludes the prosecutor from the
benefit of that article, or witness at the trial.
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A copy of the indictment, containing these
must be delivered
before his

the

list

trial,

particulars,
to the prisoner, at least fifteen free days

by an

officer

who serves

it

of witnesses and of the assize

upon him, with

who

are to

be

adduced against him. If there is a variation, other than
an unimportant clerical error, between the copy delivered
to the pannel, and the record copy of the indictment and
list

of witnesses,

it

casts the indictment.

Before the pannel can be called on to plead to the indictment, the prosecutor must produce written evidence of its
delivery, with the list of witnesses and assize, to the pri-

by a written statement signed by the messenger
and witnesses, or " execution," as it is technically called,

soner,

setting forth the delivery of those important documents.

This writ must be scrupulously accurate, and the least
it enables the prisoner to postpone his trial, and

error in

exposes the

officer to

the risk of censure or deprivation of

office.

If the witness,

upon being

called into Court, declares

that his name, surname, profession, place of residence,
parish or county, vary in the slightest degree from the
description contained in the indictment, it excludes his

testimony on that

The

trial.

witnesses are not examined as in England, in preThe moment the trial commences,

sence of each other.

they are enclosed by themselves in a separate apartment.
It is sufficient to cast a witness, if he has heard any part
of the evidence given by any other witness, or has had
any communication with the prosecutor subsequent to
his citation.
The necessity of separate examinations,
often prolongs trials, and imposes additional trouble on
the Court and prosecutor. But it obviously prevents the
latter witnesses

told

from making

by the former, and

is

their story tally with that
conducive to the prisoner's

benefit.

Prisoners in Scotland have a very great advantage which
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they do not enjoy in England, in consequence of the rule
invariably followed in this country, of compelling the
prosecutor to close his evidence before the proof in excul-

In this way, the accused person has the
pation begins.
benefit of knowing the nature of the prosecutor's evidence,
almost always in the dark as to
the line of defence which he is to adopt, and has no
while the prosecutor

is

opportunity of bringing farther testimony to disprove or
outweigh the statement of his witnesses. There is indeed

a regulation, that where any special defence, such as alibi
or provocation, is to be set up, it must be stated in written defences lodged before the trial begins ; but this regulation

is

seldom enforced in practice, and even when

it is

followed, the information conveyed in that paper, which
hardly ever consists of more than a few lines, is so ex-

tremely scanty, as to afford little assistance to the prosecutor in the direction of his evidence. Whereas in England, not only is it in the power of a prosecutor to bring
witnesses to rebut or disprove the defence maintained by

the pannel, but the Judge, in the course of his charge to
the jury, may examine a witness who has sat in Court
trial, and who, of course, must be
of
aware
the effect which his testimony must have upon
the case, in order to clear up any disputed or controvert-

during the whole

ed matter.

It is well

known

to all persons acquainted

with the Scotch Criminal practice, that if a similar indulgence were allowed to the prosecutor in this country, it

would lead to the conviction of many prisoners who now
escape under a verdict of Not Proven.

The assize in Scotland consists of forty-five persons,
summoned regularly by rotation, by the Sheriffs of the
counties.
The jury is selected from this list by ballot,
each prisoner having a peremptory challenge to the extent of five, and of any number if he can show cause for
their rejection.

Prisoners in Scotland are invariably furnished with
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If they are too poor to fee

counsel.

them themselves,

they are assigned them by the Court, and this duty the
If no barristers
barristers are not permitted to decline.
are present, the Sheriffs of the counties, who must be
there, are

named by

the Court to undertake that

office.

For many years, the most distinguished writer of the
present age, was regularly nominated to that duty, at the
1

Jedburgh Circuit

;

and the

which have riveted

talents

the admiration of both hemispheres, were often gratuitously and successfully exerted, in defending the humblest
and most destitute of the Scottish prisoners.
It is seldom,

however, that this duty

is

devolved upon

The great competition at
the Sheriffs of the counties.
the bar, induces numbers of young men to travel the
Circuit, at a very heavy loss to themselves, for the purIf the
pose of acquiring information and distinction.
inexperience of some of these gentlemen renders them
hardly equal to the task of addressing a jury upon a difficult case of circumstantial evidence, they make ample
amends by the accuracy with which they scrutinize the
writs or " executions" which must be lodged with the
keeper of the record, previous to the trial, and the ingenuity with which they get up technical objections to the
numerous forms, which, for the protection of the pri-

by the Scottish criminal practice.
to all persons acquainted with that prac-

soner, are established
It is well

known

that a great proportion, probably more than a half,
of the acquittals in our Courts, originate in these technitice,

cal niceties,
or, if

which are unknown

consequence of the want
and with which the Judge
be acquainted.

in the

English practice ;
avail the prisoner, in
of Counsel assigned to him,

there established, can

little

who

tries the case

Often, however, Counsel of the
1

Sir

first

Walter Scott,

can never

eminence gratui-
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It
tously undertake the cases of the poorest prisoners.
no unusual thing to see the same Counsel who are re-

is

t:iined in the cases

of the

first

Peers of the realm on one

day, engaged the next in the defence of the poorest and
most destitute criminals.
It is a rule of Scottish evidence, that the prisoner can

be convicted only on the testimony of two witnesses, or
of one witness, supported by such a chain of circumstantial evidence, as obviously is equal in amount to the evi-

dence of another.
circumstantial, a

Of
much

course, if the evidence

required to convict, than
other side of the Tweed.

This

benefit,

is

purely

clearer chain of circumstances is
is

considered essential on the

which the English law has reserved

as a

special favour for cases of

high treason, is established in
in
the
trial
of
the
most inconsiderable offences.
Scotland,
It is invariably observed as a rule, both by the
Judges
and the Jury and of the few cases of pannels who are
acquitted from a defect of the evidence, the greater number escape after their guilt has been established by one wit;

by the impossibility of adducing a second, or supporting his testimony by any corroborating circumstances.

ness,

The

justice or expedience of this rule may perhaps be
doubted, especially in cases such as robbery, when an inis
generally committed on one individual, precisely
because he is alone.
As the rule stands, however, it is

jury

obviously an advantage to the prisoner.
The evidence being concluded on both sides, the Jury
are addressed by the Counsel on both sides, the pannel

The probeing in every case entitled to the last word.
secutor in Scotland never has the reply, but whether in
arguing legal points to the Judge, or matters of evidence
to the Jury, he is
obliged to allow his opponent to be last
heard in defence.
the great abilities which are

When

often displayed on the prisoner's side in our Courts are
considered, this privilege is often of infinite advantage to
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and examples constantly occur, of its producing
such embarrassment in the minds of the Jury, as leads to

his cause

;

a verdict of Not Proven.

Jury cannot agree on their verdict before the
Court adjourns, their verdict, which in other cases is
This written verdict
oral, must be reduced into writing.
is received sealed by the Court, and no explanation or
If the

amendment can be admitted after it is opened. If it does
not tally in every respect with the indictments with which
the prisoner is charged, the whole proceedings are null,
and he

is

entitled to his acquittal

;

and so frequently does

this occur in practice, that a written verdict is considered
by the bar as affording no inconsiderable chance of a tech-

and consequent escape of the pannel.
the verdict of the Jury be in this form, which
that
implies,
they attach heavy suspicion to the accused,
or Not Guilty, which implies, that the prosecutor has
failed in his case, the benefit is the same to the prisoner.
He is for ever freed from any farther proceedings in regard to the matter laid before the Jury. By no alteration
in the mode or name of charging the offence, can he be
nical error,

Whether

again subjected, as in England, to imprisonment or trial.
If the facts charged be the same, any subsequent proceedings will be instantly quashed,
they may be called.

by whatever name

Previous to moving for sentence, the prosecutor has
"
the privilege of restricting the libel," as it is technically
called, to a punishment short of death, or entering a writing upon the record which disables the Judge from pro-

nouncing a capital sentence. This important privilege,
which from time immemorial has been established in our
practice, is not confined to the King's Advocate or his
It extends also to private prosecutors when
Deputes.

they prosecute in their own name, with his concourse.
It is founded upon the following consideration
:

Although the law of Scotland

is

greatly more

lenient
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than that of England, and recognises hardly 50 capital
offences, instead of the extensive list to be found in the
statute-book, yet even this inconsiderable
number is found, in practice, to bring many more prisoners within the forfeit of death, than the humanity of

pages of

its

modern times will permit to be carried into execution.
There are many crimes besides, which, when they occur
in an aggravated form, such as robbery and house-breakof that dreadful penalty, while
ing, require the infliction
the numerous lighter degrees of the same offence may

As the
suitably be visited by a slighter punishment.
law cannot take cognizance of these distinctions, but
must prescribe one unvarying rule for all such cases, it is
absolutely necessary in every country that some dispensing power should exist, at the moment of the trial, to
In
mitigate the severity of the strict letter of the law.

dispensing power has always been, in
reality, vested in the Judges on the Circuit, who, by
leaving a small number only of the prisoners sentenced to
death for execution, substantially, from the earliest times,

England,

this

power which is now openly displayed, by
In Scotof pronouncing the sentence.
instead
recording,
and
that
this
is
it
land,
important
necessary
thought,
exercised that

power is more fitly intrusted
whose knowledge of the case

to the public prosecutor,
is

more minute and

cir-

cumstantial than that of the Judge who presides at the
who is acquainted with the comparative atrocity
trial,
of all the cases which have occurred from the same dis-

with whose duties, as acting for the Crown, the
power seems to be more consonant, who holds a situation more amenable to the bar of public opinion, and
trict,

against

whom

censure or complaint

may more

fearlessly

be directed.
obviously one which can be exercised
It comes into opeonly for the benefit of the prisoner.
ration only when his life is forfeited to the laws of his

This power

is
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It may be abused on the side of mercy, but it
cannot become the instrument of oppression.
Many cases of great importance, however, occur in

country.

practice, in which,

though there may be reason to hope

of the prisoner will ultimately be saved, the
prosecutor feels, that it is beyond the proper sphere of his
duty to undertake the responsibility of restricting the
that the

life

or in which he conceives that the act of mercy
In that,
will come more appropriately from the throne.

libel,

as in all other cases, the royal mercy is still open to the
and in such a case, the presiding
;

unfortunate criminal

Judge never

fails to

transmit such an account of the

trial

as ensures a transportation pardon to the pannel.
From the extent to which this power of restricting the
libel is carried

pronounced

seldom

in practice, sentence of death is

in this country

without

its

being carried into

The effect of such

a sentence, accordingly, upon
the audience and the criminals in Scotland, is greater than
execution.

those accustomed to the practice of any other country
could conceive.
Nevertheless, there are not above eight
or nine persons executed annually in the whole kingdom.
By the 1 Will. IV. c. 37, it is enacted, that no capital

sentence shall be carried into execution in less than fifteen

days from
days,

if to

its

date, if to the south of the Forth, or

the north of that river.

Nor

is

this

twenty

humane

provision to be overlooked in estimating the spirit of our
criminal law.
By the benevolent exertions of the ministers of religion, a salutary

effected

in his

change

is

almost invariably

mind during that melancholy

interval.

And

instances frequently occur, in which the prisoner,
from the opportunity thus afforded him of collecting
evidence to support his petition for the royal mercy,
is saved from an ignominious death under circumstances,
when, but for the intervention of that period, he would

have had no chance of obtaining a mitigation of his
sentence.
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a short outline of the form of criminal proceedThe means afforded to prisoners of

ing in this country.
forcing on their trial,

and putting a period

finement, are as follows

to their con-

:

prisoner, when committed to jail, is expressly
ordered by the act 1701, to be furnished with a copy of

Every

the warrant for his incarceration, and the petition on which
it was
These documents make him acquainted
granted.
with the person at whose instance he 'has been apprehended, and the grounds of the charge which is preferred
They afford him also the means of making
against him.

the requisite application to his friends, in order to establish his innocence before the magistrate, and induce him

not to commit him for

committed

trial.

and

he

desirous of forcing
on his trial, the prisoner has, by the same statute, the
power of taking out letters of intimation against the
If

for trial,

if

is

person on whose application he was incarcerated, and the
Lord Advocate. The purport of these letters is to require these officers to bring the prisoner to trial within
the time fixed by the act 1701, the habeas corpus act of
Scotland, under the certification, that if that be not done,
he shall be set at liberty. This law proceeding costs about

two guineas

;

but

it

is

seldom exacted from the poorer

prisoners.
Upon these letters being executed against the Lord
Advocate, he is obliged to execute an indictment against

the prisoner within sixty days from the date of the service, and to bring the trial to a conclusion within forty
days thereafter. Of course, this often renders it necessary
to bring up prisoners, and all the witnesses for their trial,
from the most distant quarters to Edinburgh, in the interval between one circuit and the other; a necessity

which often imposes a very heavy expense upon the counIf the indictment be not served at the expiration of
the sixty days, or the trial not concluded at the expi-

try.
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ration of the
liberty.

The

1

00, the prisoner must instantly be set at
penalties of keeping him in prison after

the expiration of either of these periods, are fixed by the
statute at certain sums for each day of the confinement,
and a large sum in name of damages, and these sums

cannot be modified by any power whatsoever.

1

Any

magistrate competent to take cognizance of the crime
for which the prisoner is committed, is entitled and

bound

to grant warrant for his liberation, if the prisoner
detained within his bounds.
The magistrate or jailer
who fail to give instant obedience to the provisions of
is

the act, become themselves liable in
the act.

Having obtained

his liberation

all

the penalties of

under these provisions

of the act, the prisoner can no longer be apprehended by
He
a warrant granted by any magistrate whatsoever.
of
new
incarcerated upon Criminal Letters,
can only be
issuing from the High Court of Justiciary, and specially
delivered to himself.
These criminal letters contain a

of jury and witnesses, and
the statute is express, that unless these criminal letters
are brought to trial within forty days after the apprefull indictment,

with the

list

hension of the pannel, he shall be set at liberty, and be
for ever free from all prosecution for the offence at the
instance of the King's Advocate, or any other party.
If the prisoner has not availed himself of the provisions of the act of Parliament, the

Deputes, may, when
to desert the diet

Lord Advocate, or his
move te Court

the trial comes on,

loco et tempore, as it is called ; that
is, to postpone the trial to a subsequent period.
Upon
cause shown, as the absence of a material witness, the

pro

Court will grant him this indulgence, and recommit the
prisoner ; in like manner, as on a similar application from
the pannel, they will postpone his trial, in order to give
The Court,
to bring forward his witnesses.

him time

1

Hume,

ii.

13.
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however, judge of the grounds of
u jealous eye, especially if

and

all

such motions with

coming from the public prose-

they observe the slightest disposition to
make an oppressive use of this privilege, they will cornpel him to go on with the trial at the period fixed, and,
cutor

;

if

of his doing so, desert the diet simpUciter
against the pannel, or, in other words, abandon the proseThis has
cution, and ordain him to be set at liberty.
in default

1

much

been repeatedly done in times

less

scrupulous than

the present, particularly in the case of George Young,
Oct. 9, 1679, Fount. I. 60 ; Williamson, I. 43, Ibid.

The Lord Advocate and
selves liable

Deputes are not themin damages and expenses, like the Procurahis

tors-fiscal in the different counties,

2

unless a case of cor-

rupt or malicious prosecution could be substantiated
against them, in which case they would unquestionably
be responsible for such acts of oppression.
But, as no

commitment can in any case be granted without a signed
information, the party who signs that information becomes liable for the damages of imprisonment, if it was

The Lord Advocate may be
name of his informer, in order
recovered from him and this right

groundless or malicious.
compelled to disclose the
that damages

may

be

;

has been repeatedly enforced. 3
is

it

Lord

By the act 1579, c. 78,
that
in
those cases where the
specially declared,
Advocate alone pursues, the penalties, when found

due, shall be paid by his informer.
As little can that officer imprison

own

discretion, or detain

him

under the act 1701.

any person of

in prison

till

his

he obtain his

He

has no power as Lord
Advocate,
any person whatever. He can
only present a petition to a magistrate, praying for a
warrant of commitment ; a power which he shares with
liberation

to imprison

every individual, in England as well as Scotland,
1

Hume,

IlaL'irart,

ii.

265, N.

1738; Hume,

2
ii.

Hume,

ii.

132, 133.

132.

3

who

Case of Stephens, 1727

;
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has sustained an injury. The committal, in the first
and if the
instance, can only be for farther examination
is confined under that warrant more than a
prisoner
;

reasonable time, which hardly ever extends beytmd eight
or ten days, the magistrate and private informer are
1
The magistrate can alone thereafter
liable in damages.

grant warrant to detain the prisoner for trial and if he
does so, without good and sufficient reason appearing on
;

the face of the precognition, he acts at his highest peril,
and will be subjected in damages by the injured party,

whether the application for imprisonment comes from
the private party,

the Procurator-fiscal,

the Lord

or

2

Advocate.
It has been decided

a prosecution cannot be
suspended over the head of a pannel for an indefinite time ;
and it is a mistake to imagine that the act 1701 affords
also, that

no means of forcing on a
actually in prison.
trial,

trial

except

those

who

are

he has once been committed to stand

he becomes entitled to the whole benefit of the act

of Parliament

by

If

;

finding bail,

and of

this he cannot be deprived, either
or by the prosecutor consenting to his

liberation.

Such

is

a short outline of the

land in Criminal Cases

;

Law

and Practice of Scot-

in the anxious provisions

which, made for the thorough investigation
by different impartial law authorities before
is

committed for

afforded to

him

trial,

in

at the trial,

of

of the case
the accused

numerous advantages
and the peremptory means

the

which he enjoys of forcing the prosecutor to bring his
the greatest possible security to
case to a conclusion,

A

the liberty of the subject is provided.
great part of
the most important of these regulations, viz. that relating to the commitment of persons for trial, and the consideration of their cases by the Crown Counsel, is not

only part of the ancient law of Scotland from a remote
1

Arbnckle

v.

Taylor, Do\v,

iii.

175.

2

Hume,

ii.

84.
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and

approved of by
period, but was minutely considered
the English ministry under the administration of Lord
Godolphin, and at a time

when

the principles of civil

were thoroughly
understood, and acted upon by the government.

liberty, established at the Revolution,

The English

practice in criminal matters is in many
find no fault with
from the Scotch.

We

respects different

and make no attempt

to recompart of that practice,
mend any part of our institutions for their imitation.
aii\-

The
legal

principle, that each nation is the best judge of the
establishments which are adapted to its own cir-

cumstances, is too obvious to permit any such attempt.
But when the institutions of England are not only theoretically proposed for our admiration, but frequently suggested for practical imitation in this country, we should
seriously consider the comparative merits of the system we
are invited to adopt, arid that which we are urged to

abandon.

Excepting in some particular classes of state or political offences, the English law recognises no public prosecutor, who is bound, as a matter of duty, to take up the
injuries

done to the subjects of the realm.

of each individual are

As

left to his

own

The wrongs

prosecution.

this necessity of prosecuting at their

own

expense

must often become extremely burdensome to individual,
and might lead to a neglect of public justice, persons
giving information to a magistrate, which leads to the
apprehension of a criminal, are bound over to prosecute
at the next Courts of Over and Terminer under a heavy
In addition to this, as the prosecution must be
penalty.
carried on at the expense of the injured party, the legislature has found it necessary to interpose, in a variety of
instances, to offer certain rewards to those who obtain
convictions.

Persons apprehending a highwayman, and

prosecuting him

to conviction, are entitled to

L.40 from
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1

the county, and L.10 from the hundred, where the offence was committed ; 2 those who apprehend and convict

an offender against the coin receive L.40 3 those who ap4
a like reprehend a housebreaker are entitled to L.40
ward is bestowed upon those obtaining the conviction of
any person accused of taking a reward for the conceal;

;

5

those who proof
a
cure a conviction
sheep-stealer are entitled to a rec
ward of L.10; those who apprehend a convicted felon,

ment or

facilitating of stolen property

;

7
returned from transportation, are entitled to L.20; and
any person prosecuting to conviction any housebreaker,
horse-stealer, or thief to the value of 5s. from a house or

shop, is entitled to an exemption from all parish offices
an exemption frequently of more value than
or burdens,

L.40

sterling."

Thus, the motives which impel an individual, who has
sustained an injury in England, to prosecute, are, to satisfy the indignation

which he

feels against his

aggres-

to escape from the penalty which he will incur by
;
failing to prosecute, and to obtain the reward and indem-

sor

nification to which,

upon a

successful prosecution, he

is

entitled.

The

individual concerned, having resolved to prose-

cute, the depositions of the witnesses are taken before a

Justice of Peace, who, if he thinks the case deserving of
trial, grants warrant to commit the prisoner to stand trial.

The magistrate by whom this important step is taken, is
a gentleman who generally resides in the vicinity, who is
not professionally required to be possessed of any habits of
business, or to be acquainted with legal proceedings, al-

though, without doubt, many most honourable exceptions
to this defect are to be found among the
English magistracy.
1

2
3
4 and 5 Will, and Mary, c. 8
8 Geo. II. c. 28
6 and 7 Will.
17
15 Geo. II. c. 28. 4 5 Anne, c. 31.* 6 Geo. I. c. 23.
8
15 Geo. II. c. 34. 7 8 Geo. III. c. 15
10 and 11 Will. III. c. 23;

III. c.
6

Blackst,

;

iv.

294.
1
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prisoner, when once committed, must lie in prison, if the offence is not bailable, or if he cannot find bail

The

the next Quarter Sessions or Assizes, if the offence

till

was committed out of London, or the next term, if it was
This incarceration is not, as in
committed within it.
Scotland, immediately subjected to the consideration and
The only public body which
review of a superior officer.
has the power of liberating the prisoner, is the Grand
Jury, and it does not meet till the next Assizes. In this
nearly six months in jail, before
he has any legal means of obtaining a trial or liberation,
or even having his case considered by any competent or

way

he must often

lie

impartial judges.
When the Grand Jury meet, the indictment is preferred
against the prisoner, and evidence laid before them in

support of the charge.

This Grand Jury

is

composed of

gentlemen of the most consideration and wealth in the
If twelve of
county where the offence was committed.

them

find a true bill, the prisoner takes his trial before

the Petit Jury, provided the witnesses for the prosecution
If they are not, he must remain in jail
are then ready.
till

the next term or circuit.

If they

throw out the

bill,

But a fresh charge may
is set at liberty.
1
be preferred against him, before a second Grand Jury.
Nor does there seem to be any limit to the renewal of
thereafter

he

such prosecutions.
If the accused is charged with felony, he is not allowed
to have the benefit of counsel at his trial, except in regard
2
On the other
to points of law arising at the moment.

hand, the counsel for the prosecution are allowed to

by addressing the jury in the commencement of the evidence, and exerting all their ingenuity in

enforce the case,

3
examining the witnesses.

The

prisoner, except in cases of treason,

1

VOL.

II.

Blackstone,

iv.

305.

2

C

Ibid.

335.*

is

not entitled

Ibid. 354.
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have a copy of his indictment, with the list of witnesses and .assize, served upon him previous to trial;
" a mischievous
" That
being," says Sir Michael Foster,
to

All
invention, calculated to defeat the ends of justice."
the
narrow
of
which
numerous
the
opportunities
escape,
inspection of these important documents afford to the
prisoner or his counsel, are

unknown

to

the English

practice.

He

peremptory challenge of thirty-five
legally convicted on the evijurymen.
a
dence of
single witness, except in cases of treason, and
entitled to a

is

But he may be

1

be the person entitled to the statutory
Phillips, i. 127; Leach, 157.
a conviction of the prisoner, or even after his

this witness

may

reward on conviction.

Upon

acquittal, if there was a reasonable ground of prosecution,
the prosecutor is entitled to be repaid his expenses by the
2
This, of course, gives him a decided interest to
county.
prosecute the case to an issue, in order to obtain that

must

indemnification, and

tinge his testimony in

many

The sum, however,

thus awarded to him, seldom
amounts to nearly his actual charges ; and it is the knowledge of this which renders it necessary to bind the injured party over to prosecute, and in so many cases leads
cases.

to the neglect or

abandonment even of serious

injuries.

It is the principle of the
is

English law, that the Judge
" This means
the counsel for the prisoner.
nothing

more, however," says Blackstone,
regular."

Of

him

are legal and strictly
course, he cannot consult with him about

that the proceedings against
J

" than
that he shall see

the means of his defence, nor minutely examine the documents to be produced against him, nor counsel him in

regard to the evidence which he should adduce; nor, in
addressing the Jury, is he bound to urge those consider-

Blackstone,

iv.

336.

2

Ibid. 362.

3

Ibid.

854; Cokp,

iii.

Inst. 137.

i

ations in his behalf,

with

KODUCTKXN.

which may

by a barrister.

effect
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be brought forward

1

The Habeas Corpus is the well-known protection of
the people of England against arbitrary imprisonment.
But the security which it affords, is, in many particulars,
inferior to that which the Scotch enjoy under the act

The

provision, in regard to persons committed
" That
for treason or felony, is,
every person committed

1701.

for treason or felony shall, if he requires

of the next term, or the

it,

the

first

week

day of the next session of
Oyer and Terminer, be indicted in that term or session,
or else admitted to bail, unless the King's witnesses canfirst

not be produced at that term ; and if acquitted, or if not
indicted and tried at the second term or session, he shall

be discharged from his imprisonment, for such reputed
2
offence."
Admirable as the provisions of this act of Parliament are, they yet fall short of that which the act 1701
to the people of this realm.
The English

have afforded

statute only requires the prisoner to be tried at the first
assizes, or admitted to bail, or if the witnesses for the

prosecution are not then in attendance, to be tried at the
next assizes. In this way, the period of imprisonment in

months, or, when the witnesses are
not ready, twelve months from the date of the commitment whereas, by no possible contrivance, can a Scotch

any case may be

six

;

prisoner be detained in prison above 140 days, or four
months and twenty days, being little more than onethird of the period to which the English confinement
may extend. And in practice such a length of confine-

ment

when the prisoner runs
a liberation from this confine-

in Scotland rarely occurs,

The

his letters.

effect of

ment

is, in Scotland, an absolute exemption from all trial
or prosecution, at the instance of any party whatsoever ;
whereas, in England, it only enables the prisoner to

1

Blackstone,

iv.

355, note.

1

Ibid.

iii.

136.
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insist that

he shall be admitted to bail, by which means
is still suspended over his head.
1

the prosecution
Justices of Peace, at their Quarter Sessions, may try
inconsiderable offences, and their power extends to trans-

There is no form known by which such senportation.
tences can be brought, as in Scotland, under the review
of a higher or more experienced tribunal.
In Scotland, the same mode of prosecution which is
to any subject of the realm upon an injury done

granted

to himself,

is

the only one which

is

open to the Sovereign

for the prosecution of ordinary crimes, or of offences, such
as libel or sedition, which more nearly affect his interest,

may be supposed, in a peculiar manner, to provoke a
stretch of royal authority. No distinction, in this respect,
is recognised between state offences and those which
or

affect the interest of individuals.

In England, on the

other hand, in those cases in which the King is more
immediately concerned, or which have a tendency to
disturb the public peace, an information ex officio is filed

by the Attorney-General, which goes

at once to a Petit
without
the
intervention
of
a
Grand
Jury,
Jury at all.
Upon these ex officio informations, which proceed at the
instance of the Attorney-General, there is no restraint
2
whatsoever; and though no prisoner can be prosecuted

for treason or felony, in this

summary mode, yet the
punishment which the Judges may inflict for a misdemeanour, reaches to the longest term of imprisonment
known in the English law; and an imprisonment for
three or five years,

ment

is

unquestionably as heavy a punish-

as transportation.

Of

the different effects of the two
systems in actual
practice the following tables exhibit a fair

specimen

1

BJackstone,

iii.

136.

2

Ibid. iv. 311.

:
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appears from the returns laid before the House of
that during seven years immediately preceding
number
the
of committals, as compared with the
1823,
convictions over all England, stood as follows.
It

Commons,

ENGLAND.
1817.

Committed)
Convicted,

.

.

Acquitted,
No Hills found,
Sentenced to death,
.

Executed,

.
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the acquittals are to the convictions in ScotWhereas, in England as 35 to 239, or as 1 to 7 nearly.
Juries are to the
Petit
or
Grand
the
land, the acquittals by
1
to
2 nearly. This
as
or
convictions as 4437 is to 8863,

That

is,

rendered more remarkable, if it is recollected,
that in England all persons who do not appear are convicted of the crime with which they are charged, wheredifference

is

as in Scotland they are outlawed only.
But this superiority in the number of convictions

a small part of the
compared to the acquittals, is but
In order
benefit which arises from the Scotch system.
to explain the other advantages, and show the way in

which the criminal justice of the country

actually adof cases transis

ministered, we shall subjoin the number
mitted for the opinion of Crown counsel, and their result,
during the three years ending December 1823.
1

This table displays, in the most striking manner, the
beneficial effect of the consideration of cases by the Crown
Counsel, an institution which forms so leading a feature
in the criminal jurisprudence of this country.
Out of 589 cases annually transmitted for the consideration of the public prosecutors, only twenty-five terminate
in all the accused being acquitted ; that is, the cases in
which persons, who must all be considered as innocent,

have suffered lengthened

imprisonment,
1821.

Cases transmitted for opinion of Crown
Counsel
Cases in which the accused, after being committed, are ordered to be liberated immediately from defect of evidence,
Remitted to interior Judge, and tried immediately before him,
Indicted in Court of Justiciary, or Circuits,
Cases where all the accused are
ultimately
1

acquitted,

....
....

is

only one-
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twenty-third of the total number detained in jail for trial
by the Crown Counsel. Whereas, under the English system, the acquittals by the Grand and Petit Juries amount
to one-third of the committals ; that is, one-third of the

persons committed have unjustly suffered imprisonment
previous to their case being considered by the Grand or
Petit Jury.
Of these

589

cases,

128 are immediately abandoned by

the Crown Counsel, in consequence of the evidence being
considered insufficient to obtain a conviction. The accused
are forthwith set at liberty

;

and their whole imprison-

ment seldom exceeds a few days or weeks, while the

evi-

preparing or under consideration.
Whereas, under the English system of Grand Juries, the
dence in their case

is

would suffer imprisonment
from the day of their being committed to stand trial till
the Grand Jury met, a period which generally amounts to
accused, in

all

these cases,

several months.

Out of the same 589, no less than 137 are annually
remitted to the Sheriffs, before whom they are immediately
These cases arise out of inferior delinquencies, in
tried.
which the hardship of detaining the accused in prison till
first Term, or Circuit, is manifest.
They are tried
in general several months before the time when they could
be taken up by the Court of Justiciary and not unfrethe

;

quently the period of their imprisonment expires before
their more guilty brethren can possibly be brought to
trial before a

The

superior tribunal.
number of cases now transmitted for consideration

from 900 to 10Q0, annually; but the proportion of
convictions and acquittals is believed to be muclj the
same as that above specified, although the author, from
is

not being in office, cannot give the details.
In order to give an accurate conception of the practical
benefit which this mode of administering criminal justice
affords to accused persons in Scotland, there
4

is

subjoined a
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statement of the proceedings on one of
Circuits from the Crown Office
To ensure the rapid and regular consideration of cases
and prevent neglect
by all concerned in their preparation,
or undue delay in any quarter, from the committing
Crown Counsel, all the Procuratorsmagistrate to the
a schedule in
fiscal are obliged to fill up for every case
2
the form given below, with the dates of the several steps
1

1

Committed for trial, but

:

liberated

by Crown Counsel,

in

May, 1826,

in

June,

in July,

in

August,

Liberated during four months,

Committed, but remitted

for

immediate

trial

before the Sheriff,

.

.

8

.11
.11
.

19

.

49
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of procedure which have occurred, and
up to the Crown agent.

xli

transmit

it

so

filled

It is the

duty of the Crown counsel, as soon as he

receives the precognition, to glance over this schedule, in
order to see whether any undue delay has taken place in

the detention of the prisoner, or the preparation of the

he sees any, he is required to request an explanation from the Procurator-fiscal, and if that is not satisfactory, to submit the matter to the Lord Advocate. But
case.

If

the great regularity and correctness of these gentlemen

seldom render this necessary.
To ensure regularity and despatch in the Crown counsel themselves, they are required, as soon as they receive
a case, to enter it in a book furnished to them for that
purpose, and fill up the entries,* which show at once the
it has lain in their hands, and the various
steps
which they have taken in regard to it. By combining
the schedule in the precognition with the entries in their
books, the progress of every case from first to last is at
once exhibited
and if any delay or neglect in its con-

time that

;

sideration has taken place, authentic written evidence exists to fix it upon the
party in fault. The knowledge of the

existence of this clear and indisputable means of proving
any neglect, has in general, as might have been antici-

pated, a very great effect in preventing its occurrence.
For these admirable regulations, so well calculated to

ensure regularity in the dispatch of criminal business,
and in an especial manner provide against the undue
detention of prisoners in jail without consideration being
*

Day when
received

from Crown
Agent.

7

xlii
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had of their situation in those ordinary cases where such
abuses were most likely to occur, from no political party
being interested in their exposure, the country is indebted

William Rae, a public officer now in retirement, of
services it may with truth be said, and can now be
said without the motive being suspected, that he has done
more to ameliorate the statutes, and improve the practito Sir

whose

Scotch criminal law, without
the
introducing
slightest dangerous innovation, than any
legislator, during the same period, who has preceded him,
cal administration of the

in the annals of his country.

CHAPTER

I.

THE JURISDICTION OF THE JUSTICIARY COURT.

THE history of the Criminal Jurisdiction of our Courts, and the
successive changes they have undergone from the earliest times,
1
elaborately given in the learned work of Baron Hume.
out recapitulating the historical deductions there given, it

is

Withis suffi-

cient to mention the Courts which are at present in operation,
with the boundaries of their respective jurisdiction.
1.

The Court

of Justiciary

is

the

Supreme Criminal

Tribunal overall Scotland, and its jurisdiction in criminal
matters is both universal in point of extent, and supreme
in point of
degree.

The Court

of Justiciary, established in 1672, and enlarged as
and
powers
jurisdictions by subsequent acts of Parliament,
is the
Criminal
Court in Scotland ; and is competent to
Supreme
the trial of every offence within the realm of the highest or lowest
to its

How

2

mean soever the injury, still if it amount to a
crime, and be cognizable to the effect of awarding punishment
for correction or example, the accusation may be competently

degree.

laid before the

Lords of Justiciary. 3

There

is

no peremptory

rule here, as in civil matters, for confining the trial of the less
important laws in the first instances to the inferior courts ; and

the accused has no reason to complain if he is tried before the
highest and purest judicature of the kingdom, instead of some
inferior

and

less

enlightened judge.

The Books

of Adjournal,

cases of
accordingly, are full in early times of the most trifling
assault
and
tried
without
which
were
theft,
riot,
objection before

the Justiciary Court

almost

unknown
1

VOL.

ii.

Vol.

;

and although such instances have become
from the immense increase of

in later periods,

ii.

c.

1.

p.

1

01

*

Ilmm',

ii.

M

3

Ibid.
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2

inferior judges, yet this
crime, and the augmented skill of the
from any change of law or
change of practice has not arisen
custom as to the competence of such trials, but a sense of the
of not consuming the time of that
expedience in the general case
WhenCourt with trifling or inconsiderable offences.

Supreme

ever a case occurs, accordingly, of an offence, though meriting
to receive a fair trial in
only a slight punishment, being unlikely
an inferior judicatory from excited local feeling, or vehement

unusual offence has
popular prejudice; or whenever a new or
been committed, where an inferior judge might be at a loss what
punishment to inflict, or which involves a novel and important
of the
point of law, the Court are in use to try questions
Witness the case of the Croy
smallest criminal delinquency.
1
Rioters, June 8, 1823, which was postponed from the Inverness
Circuit, where it originally came on, in consequence of a peremptory challenge of so great a number of jurymen by the prisoners,
as did not leave the requisite number for an assi/e, and was subsequently tried in the Supreme Court, although the offence was

punishment inflicted on most of the pannels was
only two months' imprisonment and the case of Peter Porteous,
March 14, 1832, where the pannel, charged with writing an insolent and threatening letter to the Sheriff of Clackmannan, in
so trifling that the

;

depending precognition, was tried in the Supreme
Court, and sentenced to a month's imprisonment, in consideration of the novelty of the
charge, and its importance in point of
relation to a

2

legal precedent.

competent to bring before the Justiciary Court
concluding not only for the pains of law, but for

2. It is

a

libel,

damages

to the
suffering party, if

it

arises

out of an act

of criminal

delinquence ; but not one containing the
conclusions
patrimonial
only, although arising from a
criminal act.
All criminal actions
subject the offending party to a twofold
obligation ; that of expiating, by a punishment inflicted by the
criminal tribunals, the
outrage done to the offended law, and that
of
repairing the damage thereby sustained by the suffering party.
The proper forums for the
enforcing of these different obligations,
1

Justice-Clerk's BIS

*

Ibid.
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are the criminal

and

3

of the country; but in some
branches of jurisdiction are, to a certain
extent, blended together, and one trial made to answer both the
ends of criminal justice and civil reparation.
It is
accordingly
to
before
the
Court
a libel, which
competent
bring
Justiciary
embraces both the public and private interest in its conclusions
civil courts

cases, these different

;

which concludes for fine, imprisonment, or other punishnomine
ment,
pcen(e, and for damages and solatium also to the
party injured.
Nay, if such a libel has been brought, it enables
that

is,

1

the party to prosecute the civil conclusions to an issue, although
trial, or the like, a bar is put in the way

from a pardon, previous

2
But it is not compeof entertaining the criminal conclusions.
tent to bring before the Supreme Court a libel which concludes

and pecuniary interest of the party only^ though
for although the
arising directly out of a criminal delinquence
criminal court, when once thrown open to admit a proper criminal

for the private

;

conclusions after the proper subject
of their investigation has been departed from, or avoided by some
extraneous proceeding, they will not so far deviate from the prosuit,

may

entertain

its civil

per object of their institution, as to entertain a process founded
Acon whatever ground, entertaining only civil conclusions. 3
cordingly, when a complaint was brought by an accused party

damages on account of
which they had published of certain
proceedings in his case, it was held, that however much the
Supreme Criminal Court might be bound to superintend the

against several printers, concluding for

an alleged

libellous account

its proceedings, any claim for reparation to the private
party on account of such proceedings, is cognizable only in the

account of

civil courts.

4

The Court

of Justiciary is not competent to try any
crimes against the Mutiny Act, or of a military nature ;
nor any offences of sailors against the regulations or
3.

of ecclesiastics against
discipline of the royal navy, nor
the rules and discipline of their body, either in the first
instance, or

How
1

33

by review.

ample soever may be the jurisdiction of the Court of

2
Home v. Adamsou and Ogilvy, Aug. 15, 1732. Hume,
Hume, ii. 32
4
3
Case of A. Ritchie, June 29, 1789, unreported.
Hume, ii. G3

ii.

32,
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Justiciary,

it

does not extend to those peculiar offences which are

not directed against the general law of the land, or the principles
of universal morality, but the rules or discipline of particular
has been framed.
professions, for whose regulation a peculiar code
it cannot take
cognizance, either directly or
offences
which can be committed by
of
those
peculiar
by review,
the members of our ecclesiastical or military state, and are violations of the special discipline and polity, or rules of government,

Upon

this principle

under which the persons engaged in those professions live, and
for which they are liable to be tried in the courts of their own

and according to the lawful course of enquiry there. On
this principle the Lords of Justiciary are not competent to try a
soldier for desertion, or any other offence against the Mutiny
Act, or the Articles of War or a sailor in the royal navy, for
1

order,

;

any offence against the Articles of War; or a clergyman for any
deviation, however glaring or blamahle soever, from the faith,
9
worship, or discipline established in the church.
But this is to be understood only of such offences as are against
the peculiar and separate code of these different professions, and

can be committed only by persons, who, by being subject to its
It does not extend to such
rules, are amenable to its punishments.
transgressions as are mala in .>>>, crimes in themselves contrary to
the laws of God and good government, though committed in the
course, or under the colour, of professional duty. On this principle
the

Books of Adjournal are

full, not only of trials of soldiers or
such offences as theft, robbery, murder, or the like,
which have been committed by them as individuals, and without
reference to the peculiar code which they are bound to obey in
their professional capacity; but of those more delicate cases,

sailors for

where the offence was committed in the course of professional
duty, and the prisoner's defence consisted in the obligations im3
posed by that duty. Thus there can be no doubt that a military
officer might be brought to trial in the
Justiciary Court on a
charge of murder, committed by excessive and undue severity in
awarding a military punishment, and in the course of that trial
its

Judges may unavoidably be compelled

to

take cognizance

of the regulations established on that subject in the Articles of
War, or the practice of Courts Martial; and of this a melancholy

but just example occurred
1

Hume,

ii.

34.

8

Ibid.

3

See

in

the

c. 1. sect.

trial

1.

and condemnation of
14. vol.

i.

p.

39

4i>.
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Governor Wall,

in 1807, for a

before, in flogging a soldier in

5

murder committed many years
one of the West India Islands.

Accordingly, on 13th July 1814, Thomas Whyte, a midshipman,
was tried in the Justiciary Court for a murder committed on a sailor
under his command, who was alleged to have been guilty of disobedience to orders on the Peir of Leith, within the territory of

But they would not be competent to try a
the Judge Admiral.
soldier for desertion or mutiny, or running away from an enemy,
any more than a clergyman for heresy, or breach of ecclesiastical
discipline.
4f.

Formerly the Lord High Admiral was the sole judge,

proper maritime character committed within the floodmark of the sea ; but by
a recent special statute, the Court of Justiciary have a
in the first instance, for offences of a

cumulative jurisdiction in

all

such cases ; and since the abo-

high Court, they are the only Court now possuch
sessing
jurisdiction, both in the Scottish or the high
seas, on board a Scottish vessel.

lition of that

statute 1681, c. 16, it was provided, " That
Admiral
is his
High
Majesty's Lieutenant and JusticeGeneral upon the seas, and in all ports, harbours, or creeks of the
same, and upon fresh waters, or navigable rivers below the first
bridges, or within the floodmarks." And he was declared to have
" the sole
privilege and jurisdiction in all maritime and sea-faring
causes, foreign and domestic, whether civil or criminal whatsoever, within this realm, and over all persons as they are concerned
in the same ;" and it was forbidden to " all other judges to meddle

By the well-known

the said

1

with the decision of any of the said causes in the first instance."
Under this statute, it was nevertheless held, in .conformity with

the general principle of law on such subjects, that the true criterion of the exclusive jurisdiction of the Lord High Admiral was

be found, not in the circumstance of the bounds or territory
where the thing complained of happened, but in the nature of that
thing as an offence against the laws of navigation or sea-faring

to

and whereof the trial requires an intimate acquaintance
On this principle,
with maritime custom and jurisprudence. 2
while it was held on the one hand that murder, rape, theft, as-

business,

1

4 1081-,

c.

10

*
it

Hum.-,

ii.

:Jl.
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though committed on the high seas, or within
water
mark, might competently be tried in the Court of
high
sault, or the like,

it was
equally well established on the other, that any
offence against the rules of navigation or maritime customs,'- or
any ordinary offence even, committed at sea, whereof the cognizance
a more than
acquaintance with sea1

Justiciary,

1

ordinary
could only be entertained in the

required

faring usages or expressions,

3

The Admiral

Admiralty Court.

too had acquired in criminal,

equally as civil matters, a jurisdiction

upon him by

special statute,

beyond what was conferred
and on this

by custom and usage

;

footing tried, without challenge, ordinar^ causes, such as rape,
4
murder, and assault, committed within his bounds.

But the law on this head has now undergone a great alterWilliam Rae's act, 9 Geo. IV. c. 29, 16, which
" That the cumulative
declares,
jurisdiction of the High Court

ation from Sir

High Court of Admiralty, shall exand <>ft'en<rs irhtifsm-rrr now competent to be
Under this clause, any
tried in the said Court of Admiralty."
offence, how clearly maritime soever, both from its character and
the place where it was committed, may be made the subject of
of Justiciary with that of the

tend to

all crhttrs

in the Justiciary Court; and, accordingly, in the case of
"William Buchan and Alexander M'Intyre, Dec. 14, 1829, 5 being
the last steam-boat case, the trial took place in the Justiciary
trial

Court, though the offence was entirely against the rules of navigation.
later statute, the 11 Geo. IV. and 1 Gul. IV. c. 99,
Court
of Admiralty is totally abolished.
All cases of a
High
maritime nature, therefore, of such magnitude as to be fit for
the cognizance of a supreme tribunal, must now be brought before
the Justiciary Court.
With respect to inferior maritime crimes,

By

a

still

the

this statute their

by

several counties.

By

21,

it is

cognizance

James Johnston and

:

Laurin, No. 59, Jan. 11,

26,
;

141.

1 756 ;
Mungo Campbell's case, M'Laren, No.
1814; John Hog, Jan. 8, 1812; Hume, ii. 36; M<1821
Hume, ii. Go. 2 Russell, M' Arthur, and M'Larty,

13,

;

3

1823

1826 Hume,
1573; Wilson

may

before the Court of Session, and

others, Feb. 3,

84; Thomas Whyte, July

May

transferred to the Sheriffs of the

provisions of the act are these
" Whereas all maritime causes
provided,

now be brought by review
1

is

The

ii.

See the doubts of the Court in the case of Robert Murray, March 20,
4
35
William Thomson, Sept. 10, 1734 ; M'Adam and Long, Sept.

Potts..

Dec. 10, 1781

;

Hume,

ii.

36,

37.*

Unreported

;

see vol.

i.
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\\heieas the Court of Justiciary holds a cumulative jurisdiction

with the High Court of Admiralty, as to all crimes competent to
!c tried by the High Court of Admiralty; and whereas it has

become unnecessary and inexpedient

to maintain

any separate

maritime or admiralty causes, be it therefore enacted,
that the High Court of Admiralty be abolished."

Court

for

" That the Sheriffs of Scotland and
enacted,
their substitutes shall, within their respective sheriffdoms, including the navigable rivers, ports, harbours, creeks, shores, and

By

22,

it

is

anchoring grounds, in or adjoining such sheriffdom, hold and exercise such original jurisdiction in all maritime causes and proceedings civil and criminal, including such as may apply to persons residing furth of Scotland, of the same nature as that hereIt
tofore held and exercised by the High Court of Admiralty."

farther provided, " That the sentences, interlocutors, and decrees pronounced by Sheriffs in maritime causes shall be subject

is

to

review by the Courts of Session and Justiciary respectively, in
way and manner in which sentences, interlocutors, and

the same

decrees of Sheriffs in similar causes not maritime are subject to

review at present, and not otherwise provided always, that it
shall not be competent for the Sheriff to try any causes committed
:

on the seas of a nature which

judge

to try, if the

it

would not be competent

for that

crime had been committed on land."

"

Where counties are separated from each other by
a
by frith or estuary, the Sheriffs of the counties adjointhe
sides
thereof shall have a cumulative jurisdiction Qver the
ing
whole intervening space so occupied by water."

By

24,

a river, or

The Court

of Justiciary have jurisdiction to try

all

crimes com-

mitted on board of British ships in the high seas, if the vessel
So it was found in the case of Thobelongs to a Scottish port.
Steel, December 18, 1820, where the libel charged the
crime as committed off the island of St Thomas, in the tropic of

mas

Cancer. Mr Jeffrey and Mr Menzies at first thought of pleading
the objection, that this crime was only cognizable in the Court of
Admiralty in England ; but on consideration they abandoned the

and the Court unanimously sustained their jurisdiction. The
same point was held quite clear in the subsequent case of Robert
Murray, March 15, 1826, where the murder was committed on
board a vessel bound from Port-Glasgow to Pictou, in the middle
1

idea,

1

,

1

u.-ticc-

Clerk's

N
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of the Atlantic, although the jurisdiction was deemed doubtful
from the nature of the crime, which was a maritime offence, and

was thought more

for the

fit

Admiralty Court,

its

abolition not

having then taken place.
5.

Where, by express appointment of the

legislature,
the
trial of special offor
appointed
fences, that is, of course, a competent forum for such crimes ;

a particular Court

is

but the original and inherent jurisdiction of the High
Court of Justiciary over all offences, gives them a cumulative jurisdiction in such cases, unless it is expressly taken

away either by direct words or unavoidable inference.
The Court of Justiciary has a general and inherent jurisdiction
;
and, therefore, it requires either an express enactor
the
ment,
expression of an obvious intention on the part of the
to
deprive them of their power to take cognizance of
legislature,

in all crimes

any particular
is

already

offence.

known

If,

therefore, in regard to any crime which
and is within the province or general

to the law,

Court of Justiciary, additional statutory provisions should be made, in which Inferior Courts are invested with
jurisdiction of the

the

power of proceeding against such offenders, without any menSupreme Court the effect of these enactments is only

tion of that

;

to give these inferior tribunals a cumulative jurisdiction with the
1
Supreme Court, without taking away the jurisdiction of the latter.

Where certain colliers, accordingly, were indicted for a combination
High Court, and it was objected in bar of trial that the
Court had no jurisdiction in respect of the 39th and 48th Geo. III.
c. 106, which authorized justices to convict such offenders in a sumbefore the

mary manner on the oath of one witness, and imprison them for
three months, without any mention of the Justiciary Court, the
Court were unanimously of opinion, that it was unnecessary to
determine the question whether this statute extended to Scotland, as, whether it did or not, the inherent jurisdiction of the
2
Supreme Court was not impaired for the trial of such offences.

Upon the same principle, although the 6th Geo. IV. c. 129,
which repeals the Combination Laws, pointed out a new and peculiar jurisdiction for the trial of such assaults for the purposes
of combination, in a
1

Hume,ii. 37

s

summary mode

before the Justices of Peace,

Falhouse, Wilson, and Charles Banks,

May

20, 1818;

Hume,

ii.

7.
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and authorized them
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to inflict three

a conviction of offenders, after that

(

OFRT.

<)

months' imprisonment upon
fashion, on the oath

summary

of one witness,
yet this was held
noways to infringe upon
the inherent jurisdiction of the Court of Justiciary in such cases,
which empowers them to entertain an indictment for assault?
in

aggravated by being committed for the purposes of combination,
laid upon the basis, and according to the provisions of the old
common law and, accordingly, in various cases since the statute,
;

such charges have been sustained, and led to very serious punishments, particularly in that of James Steel, Glasgow, April 1826,
where twelve months' imprisonment was the sentence and James
;

Frew and

Glasgow, April 1828, where seven years'
1
awarded.
was
transportation
So strongly is this principle founded in our practice, that even
in

cases

Court

to

others,

where

statutes have specially enjoined a particular
proceed in the trial of offenders of a particular class,

new jurisdiction thus acquired has only been exercised in
concurrence with the Lords of Justiciary.
Thus, though the

the

118, regulating the pains of deforcement, recomLords of Session, and them only, to proceed summarily and diligently in the trial of all such offences, and refers
to the " saidis Lords" as Judges in that matter
yet they have
never exercised this jurisdiction but cumulatively with the Lords
of Justiciary, before whom all prosecutions in such cases are now
statute 1581,

mends

c.

to the

;

2
and although the statute 1584, c. 132, states the
crimes of blasphemy, fornication,
c. to which it relates, as the
" be the ordinar
of
trial,
subject
Bishop of the diocese, or utheris,

conducted

:

Commissioners, to be constitute in ecclesiastical
causes/' yet the Court of Justiciary never lost its hold in such
cases, and an objection to their jurisdiction taken on that ground
the

King's

was

in

one instance repelled. 3

Where new

6.

offences are created

by

special statute,

the presumption is, that the Court of Justiciary are competent to take cognizance of them, and nothing but
1

and indisputable expressions will
judging- of them to any other Court.

limit the right of

clear

It

frequently happens that statutes create

1

Unreportcil
Auij.

1,

171-

;

;

see vol.

Hume,

ii.

i.

]<>-J,

38.

19;}.

a

Hume,

ii.

'to.

new offences
s

S;uiIs,

Uaikie,

in relaand others,
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tion to matters of revenue, or the like

:

and prescribes a certain

form of procedure, or points out certain courts for their trial. In
such cases the same principle obtains, and it is not presumed,
except on clear and unambiguous expressions, that the jurisdicOn the
tion of the Supreme Court was meant to be excluded.
will rather be construed
or
clause
phrase
ambiguous
contrary, any
in favour of this high tribunal, which, de jure,

and without the

aid of statute, has a natural and inherent jurisdiction to try
offences of every sort as soon as statute, or custom, or the in1

birth.
Accordcreasing depravity of the age, has given them
indicted in the Court of Jusingly, where certain pannels were

on the 6th Geo. I. c, 21, a revenue statute, and it was
objected to the jurisdiction of the Court, that it was declared,
" that the several offences in this act shall, and
may be heard,

ticiary,

tried,

and determined by

bill, plaint,

or information, in

any of

his

Majesty's Courts of Record, at Westminster, or in the Court of
Exchequer, in Scotland, respectively," it was held that these

words only invested the Barons with a cumulative jurisdiction
with the Justiciary Court," without excluding the latter tribunal.
In like manner, where an indictment was laid on the 8th Geo. I.
c. 18, and the declaration was founded on the clause of the sta" that the several
and forfeitures
which
declares,
penalties
in this act mentioned, shall be prosecuted and determined
plaint, or information, in any of his Majesty's Courts of
tute,

Westminster, or

at

in the

Court of Exchequer

at

by bill,
Record

Edinburgh, ex-

cept where it is in this act otherwise directed ;" the objection
that the Court of Justiciary had no jurisdiction was nevertheless

and the pannels were convicted. 3
In like manner, it is declared by a clause in several turnpike
acts, that if any one pass the gate without paying toll, or shall

repelled,

assault the toll-keeper, or demolish the gate, it shall be competent for a Justice of the Peace, in a summary manner, and on the

evidence of one witness, to convict the offender. Now, a clause
of this description, prescribing a certain course for the speedy
coercion and punishment of offences of a certain description, can
never be held to deprive the Supreme Court of its cognizance of

such charges,

when a

description shall
1

Hume,

ii.

be

more

case justifying a libel of a
them.
From the

38 --8 Thomas Anderson and

others,

June 29, 1730; Chalmers and Yorkston, Aug.

1,

Nov.

1751

;

8.

Ivi'o.

Hume,

ii.

serious

moment

laid before

3

:JO.

that

Hog and Dry son,
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such a building was allowed to be raised, and such a revenue
collected, they are part of the lawful property of the public ;
all the instruments
employed in levying this revenue,

and

are
thenceforth under the safeguard of the common law of the land,
and the ordinary courts of justice, in aid of, and not to exclude
or restrain which, such provisions as these are held to have been
introduced into the statute.
So it was found in just such a case
1

arising out of a clause in the turnpike acts for the county of Ber" if
wick, which declared, that
any person shall break down or

otherwise damage or destroy any arches or bridges, or turnpikegates, chains, or bars, &c., every person so offending, and lawfully convicted thereof, on the testimony of one or more credible
witness or witnesses, or other competent proof, before
any one
or more of the Justices of Peace for the
of
Berwick," the
county

offenders shall be fined in a

sum not exceeding

L.5, nor under

40s. sterling.
Lord Justice- Clerk Braxfield repelled the decli2
and
the
The law of England is
nature,
pannels were convicted.
" it
founded on the same principles
being held as a clear and
:

established principle of law," says Lord Kenyon,
statute creates a new offence, by prohibiting and

"

that

where a

making unlawlawful
and
which
was
before,
any thing
appoints a specific
such
a
new
offence, by
remedy against
particular sanction and

ful

particular

mode

mode of proceedbut where the offence was

of proceeding, that particular

ing, and no other, must be pursued

;

antecedently punishable by a common law proceeding, and the
statute prescribes a particular remedy by a summary proceeding,
either

method may be pursued." 3
need hardly be observed,

that where penal statutes are
It
passed creating new offences, without specifying where they are
to be tried, a jurisdiction immediately vests in the Court of Jus-

and that though a statute introduces
ticiary to try such offences
some new sort of revenue, or establishes an additional class of
officers, and does not appoint any penalty for those who shall
;

assault or resist them, or defraud that particular branch of the
revenue, still the Court of Justiciary has ample power to guard

or protect those officers,

it

and punish

at

common law

those

So it has been found in
shall transgress against either.
the
of
officers
to
on
an
assault
revenue, in a particular
regard

who

1

Hume,

Leach,

ii.

ii.

.">!.

551, 4th

*

cd.

Huln?rt Vert and others, Sept.

:<

'Jl,

I

7i>'J

('as- of Harris,

1

790

;
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on the common law
department created by statute, though laid
and in regard to frauds on the revenue
alone in several cases
l

:

at

common

law, though not laid on, or authorized by any staf and the law as above stated,

tute, in a great variety of others

on both

points, is

now

matter of daily practice.

7. The jurisdiction of the Court of Justiciary is universal as to the persons subjected to it, whether native or

and whatever may be their profession or avocation, if the offence be one against the public laws of
the realm, and not against the regulations of a particular

foreigner,

order.

The jurisdiction

of the Court of Justiciary

is

not less extensive

In
with respect to the persons, than the crimes amenable to it.
the first place, it is subject to no limitation from regard to the

country or nativity of the offender whether he be an alien or
natural born subject, still it' he has committed a crime in this
:

country, he is amenable to its laws. Accordingly, an African had
3
sentence of death for theft and housebreaking ; an Italian of
transportation for culpable homicide
for piracy
In like

and murder.

v

;

and a Frenchman of death

5

manner, all persons, of whatever profession or state in
liable to the jurisdiction of this Court for ordinary
are
society,
offences which they commit tanqnam qnililct^ and not against the
rules or regulations of the peculiar body or class to which they
6
Though therefore a member of the clerical or military
body is only amenable to the Ecclesiastical or Martial Courts for

belong.

trespasses against the discipline or regulations of those bodies,
yet for all offences against his neighbour, or any breach of public

police or economy, he
tice.

7

Nay,

it

must answer

in the
ordinary courts of jus-

shall not, as already observed, exclude the
cogni-

zance of the ordinary courts of justice, although the offence is one
intimately connected with professional duty, and in the cognizance
of which

its

rules are necessarily involved

as if a soldier

:

ged with homicide committed on duty, or a
*

Caithness and Bisset, Dec.

*

1,

1788; Barnctaud Brown, Jan.

Brown and M'Nab, March 18, 1793;
dry, Nov. 28, 1797; Hume, ii. 41
Gautier, Nov. 26, 1821. Ante, \. 639
Statutes, 249.

Hume,

ii.

41.

sailor

3

Unreported.
William Hen-

Caspar Rcysano, Dec. 19, 1721
6

Humc,ii. 41.

7

char-

10, 1820.

Peter Hughan, Dec. 17, 1810
4

is

with culpable

5

Heamau

Mackenzie's Observations on
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Accordingly, in the

Maxwell, June 1807
February 1807
Inglis, August 1810, and many others, the Court proceeded to
the trial of soldiers without objection, although the homicide was
committed in the course of military duty, and the defence resolved
of Dreghorn,

>

;

;

measure into the plea that it was justifiable under the
1
rules of military discipline.
In like manner, although the clergy are only liable to punishment for heresy, or breach of ecclesiastical discipline in the

in a great

Ecclesiastical Courts

and he

,

is

ed Courts for

;

yet for all other offences, Utiturjure comto the ordinary law, and the establish-

amenable

"

administration. 2

its

"

Though

the preaching the

declared to be part of the ecclesiastical jurisdiction, yet that relates only to the matters of faith
to be preached, as to which ministers are to be judged by clerical

word," says Mackenzie,

is

judicatures; but if they preach what encroaches on the secular
po\ver, they are to be judged by the King, and those deriving
3
If,
power from him, conform to the 8th James V. c. 129."
therefore, a clergyman shall mount the pulpit as a stage from
which to scatter sedition or treason among the people, or shall

pervert his holy office to the circulating of slander or calumny
against individuals, he falls under the secular arm for the coercion
of such offences. 4

when

Numerous

cases have accordingly occurred,

for the Pretender, or drinking his health

publicly praying

by the name of King James, were the subject of trial and punishment in the Justiciary Court. 5
On the same principle a clergyman is answerable as an ordinary individual,

he

is

while transgressing a rule of ecclesiastical
same time committing any civil offence,

if,

at the

discipline,
as l>y celebrating a clandestine marriage, granting a false certifi-

cate of banns, committing sabbath-breaking, habitual drunkenness, intruding into churches, failure to pray for the King, or the

instances of prosecution for such offences are to be
;
now, from the change of the times, in a great
measure fallen into oblivion.

Many

like.

found

For

8.
1

in the

Hume,

nn Acts,

j).

ii.

books

treason, petty treason, or
41, 42.

-JOS.

4

Aide,

Ilunie,

1,1712; Hum.-,

ii.

ii.

42

i.

44, 45, and

42.
"

5

ii.

4

8

any other felony, the
Ibid.

ii.

42.

a

Gideon Guthrie, July 18, 1715.

Hume,

ii.

4:3-45.

Mackenzie's Obs.

Thomas

Haikie,
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Peers of Scotland can only be tried by a Court of their
own order, assembled by the Lord High Steward of

Great Britain

;

but in regard to assault and inferior

crimes, they are subject to the jurisdiction of the ordinary courts of justice.
the Treaty of Union, it is declared, " That the foresaid
sixteen Peers of Scotland, mentioned in the last preceding arti-

By

cle, to sit in

tain, shall

the Parliament of Great Bri-

privileges of Parliament which the Peers of
have, and which they or any Peers of Great Bri-

England now
tain shall

House of Lords of

the

have

all

have after the Union, and particularly the right of sit" all Peers of Scotland
trial of peers ;" and that

ting upon the

be tried as Peers of Great Britain, and shall enjoy all privilege as peers, as fully as the Peers of England do now, or as
they or any other Peers of Great Britain may hereafter enjoy
shall

the same, except the right and privilege of sitting in the House
of Lords, and the privileges depending thereon, and particularly
the right of sitting upon the trial of peers."
The result of this
1

provision

is,

that for high treason, petty treason, misprision of
any oilier felony, the Peers of

treason, as also for murder, or

Scotland are subject only to the judgment of their own order,
assembled in the court of the Lord High Steward of Great Britain
towards u trial be-fore which tribunal a true bill must be
found by the 6th Anne, c. 23, by a jury of twelve men, who may
be commoners, before a special commission which shall be issued
;

for that purpose.-

This matter is now fully and precisely regulated by the 6th
Geo. IV. c. 66, which bears in its preamble to have been passed
to clear up the doubts which had been entertained in regard to the
true import of that clause of the 6th

allows a commission to issue for the

c. 23,
12, which
of crimes committed by

Anne,

trial

Peers in Scotland.
It enacts, that the

crimes " on account of which such a com-

may issue, are all treasons, misprisions of treasons, murand
other crimes which infer a capital punishment by the
ders,

mission

law of Scotland and all felonies and other crimes, for which, if
committed in England, a peer of the United Kingdom would be
;

1

Articles of Union. Art.

20

2

Blackst. b.

iv, c.

19

j

2 Hume,

ii.

40.
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be lawful for the Court of

shall not

Justiciary, or any other court in Scotland, to take cognizance of
The indictments to be presented
any of the aforesaid crimes."
to
the good and lawful men," under the commission described
1

in the said act of

shall

Anne,

" in

all

respects be such as

is

com-

petent in the Court of Justiciary, excepting only, that no notice
shall be taken therein of the Court before which the peer accused
is

to

be tried."-

a ropy of

it,

"

When

with a

list

such indictment shall have been found,
all the witnesses
against the

annexed of

peer accused, shall be delivered to him in presence of two credible witnesses, fifteen days at least before the commencement of
his trial ; and all writings and articles libelled on, shall in due

time be lodged in the office of the clerk of Parliament, that he
may there see the same." 3 " When such indictment shall have

been found, then, on the application of the prosecutor, or the
peer accused, the keeper of the Great Seal of the United King-

dom, shall award his Majesty's writ of certiorari under the
Great Seal, directed to the justices acting under the commission

commanding them

aforesaid,

to certify

such indictment into the

4
High Court of Parliament, or Court of the Lord High Steward."
" The
the evidence in
of the
of

indictment,

relevancy

support

and the proof in exculpation of the accused, together with the
punishment to be awarded, and the power of the prosecutor to
restrict the pains of law, and every other point involving matter
of law, shall be judged of in the High Court of Parliament, and
in the Court of the Lord High Steward, according to the law of
Scotland and the same forms of proceeding, as far as may be,
shall be observed on occasion of such trials as are established by
the law and practice of Scotland, and are observed in the trial
5
" The
Court of
of indictments before the
it,

;

High

Justiciary."

President of the Court of Session, the Lord Justice- Clerk, and
any other judges of the Court of Session in Scotland, shall, when

summoned by

his Majesty, attend on occasion of the trial of any
such indictment before the High Court of Parliament, or Court

of the

Lord High Steward, and such judges

shall

be received and

placed in the said Courts respectively with the judge in England,
6
" If the
after a particular manner specified in the statute."
indictment is found not relevant, or is otherwise dismissed in the

High Court

of Parliament, or of the
1

I.

9

2

3

,'}.-<

9

4

Lord High Steward, those
5

5

G

0.
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courts may, on application by the prosecutor, grant warrant to
commit the accused peer to prison, till liberated in due course of
law or if they see cause, they may admit him to bail to answer
to any indictment for the same crime within six months thereBut he
after, and under such penalty as they shall think proper
;

:

be entitled to his liberation from prison without bail, if an
indictment shall not be found against and served on him for such
crime, within the space of thirty days from the date of the war-

shall

rant of commitment.",

The
clearly

1

process for forcing on the

and minutely regulated.

trial

of such peer

It is provided,

is

equally

" That when

any peer charged with a crime shall be committed to prison in
Scotland, till liberated in due course of law, he may apply to the
Sheriff of the county in which he is imprisoned, or to the Lords
of Justiciary, to be admitted to bail ; and the said Sheriff, or any
one of the said Lords, shall cognosce whether the crime is capital
or not, and shall modify the bail in terms of the act 1701, c. 6,
and 39th Geo. III. c. 49 and the bail-bond to be granted by such
peer shall be, that he will appear and answer to any indictment
that shall be exhibited against him for the crime in question, in
;

any competent Court, including the Court of Parliament, and the
Court of the Lord High Steward and that within twelve months,
if before either of those Courts, and six months if before
any Court
;

in Scotland.

"

8

"

When a

peer charged with any crime cognizable

only in the Court of Parliament, or of the Lord High Steward,
shall be detained in jail because the crime is not bailable, or because he

unable or unwilling to find bail, he may apply for
terms of the act 1701, requiring the Lord
or
ProcuratorAdvocate,
Fiscal, or party concerned, to fix a diet
for his trial within
and the issuing of a commission
sixty days
is

letters of intimation, in

;

in

terms of the said

6th Anne, shall be held equivalent to
the fixing of a diet for trial, in terms of the act 1701.
If no
such commission shall have issued before the
expiry of the
act,

sixty
days, such peer shall be immediately liberated ; and he shall not
be afterwards apprehended on account of the said crime, unless

an indictment

shall have been previously found
against him,
under a commission issued in terms of the said act of Anne." 3
"A
peer charged with any crime cognizable only in the Court of
Parliament, or of the Lord High Steward, shall not be entitled
1

7

3

S

3

9.
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in the act 1701,

" in so

far as regards the liberation of such peer from prison, or his right
to force on a trial, or have the same prosecuted to a final sen-

tence."
their

"
provisions of this act
apply to all peeresses in
rights, to all wives of peers, and all widows of peers

The

1

own

not married to commoners, who shall commit crimes in Scotland."
And with respect to the Grand Jury, it is declared that

must be presented to and found by " good and lawful
men," under the commission described in the said act of Queen
the

bill

Am.
These privileges extend

to all the individuals of the Scottish

peerage, equally as the sixteen who represent that order in the
House of Peers and even to those members of the peerage, such
as females, minors, or papists, who labour under a personal inca;

4
On the other hand, for all offences of
pacity for that situation.
a lower degree, the Scottish peers, like the English or Irish, are

answerable in the ordinary courts of justice; 5 and they are also
6
liable to attachment for such contempts as are of a
high degree.
Many cases accordingly have occurred, in which peers for crimes

have been outlawed, or convicted in the Justi7
Court,
ciary
particularly those of the Earl of Rosebery outlawed there, on a libel for deforcement, and the Earl of Morton, 8

inferior to felony

who was

tried on the same libel, with other persons of inferior
on
a
libel for assault, oppression, and wrongous imprisonrank,
ment.
More lately, the same point underwent some discussion

Mar, Perth, autumn 1830, and High
Dec.
The
indictment there charged- the pannel
1831.
Court,
18,
with assault, by pointing a gun loaded with small shot at an in"
dividual, and discharging it
nearly in his direction." This was
"
as
done
charged
being
violently, wickedly, and feloniously ," in
the usual style of indictments for assault. It was objected at the
Perth circuit, that the word "feloniously" rendered the charge a
felony, and as such that it could not be tried in the Justiciary
Court.
Lords Moncreiffand Medwyn certified the point from
in the case of the Earl of

r

the Perth circuit, and to avoid the difficulty the old libel was
abandoned, and a new one served on the prisoner, the same in

every respect as the former, with this difference, that the word
i

10

2

No. 13, 15, 16

II
fi

3

ibid

Hume,

ii.

*

Blackst. b.

47.

7

II.

10, No. 2

Dec. 27, 1725.

48.

VOL.

iv. c.

B

"

March

5

Hawk.

4,

b.

ii.

c.

1740; Hume,

44,
ii.
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"

On this libel he was tried without
feloniously" was omitted.
to two
objection in the Justiciary Court, convicted and sentenced
of
extent
months' imprisonment, and to keep the peace to the
1

5000, a sentence which was in termine carried into effect.
These statutes declare the privileges to extend to " aftfelonies
and other crimes, for which, if committed in England, a Peer of
the United

Kingdom would be

We are

2

tried

his Peers.'"

by

thus referred to the law of England to define the line and it is
there held that the proper definition of felony, is an offence which
occasions a total forfeiture of land or goods, or both, at the com:

mon

law, and to which a capital or other punishment may be
3
capital punishsuperadded according to the degree of guilt.
ment does not form a necessary part of a felony, though the idea

A

so connected with that extreme penalty, that it can hardly
be separated from it, and to this usage the interpretation of law

of

it is

has long conformed.
Therefore, if a statute makes any new
offence a felony, the law implies that it shall be punished with
death, as well as forfeiture, unless excluded

by

benefit of cler-

4

And with regard to felonies created by statute, it is held
gy.
not only that those crimes which are made felonies in express
words, but also those where the punishment is extended to life
or limb,

omitted.

felonies thereby, though the word " felony" be
wherever a statute dec-lares that the offender shall,

become
5

And

under the particular circumstances there described, be deemed to
bavefeloniottsly committed the act, it makes the offence a felony,
and draws after it all the ordinary consequences attending that
6
high species of offence.

does not appear, however, that the
word " feloniously" in an indictment, is
sufficient to stamp the offence with the character of
felony, or let
in the privilege of Parliament to a
peer in pleading to it ; unless

mere

It

insertion of the

the offence charged

is

such an one, as

when connected with

that

amounts

to a felony.
if
cited
peer,
by the Crown as a witness in the Justiciary
is
in
a
Court,
placed
peculiar situation if he be a socius criminis.

epithet,

A

For the ordinary obligation of a socius to speak out when cited
Crown, arises from the protection which the Court will
afford to the witness, if he is himself
charged with the offence
for the

:

1

95

Justice Clerk's
;

2.

Russell,

ii.

Russell,

MS

42

*

ii.

42.

2

6th Geo. IV.

Blackst. iv.

98;

c.

3

66

Russell,

ii.

Hawkins,

42,

6

i.

c.

25.

1.

Blackst. iv.

Hale, 703. Hawkins,

i.

c.

40.
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but this cannot be done even by the Justiciary Court in the case
of a peer who is examined as a socius criminis in a murder or
other felony, because the future prosecution of the peer, if it
take place at all, must be conducted in the Court of the Lord

High Steward, over which they have no control, either directly
by review. This point occurred in the case of James Stewart

or

of Dunearn, 10th June 1822, charged with the murder of Sir
Alexander Boswell in a duel, where Lord Rosslyn, who had been
his second,

before he
lordship

was examined as a witness.

commenced

is

called

on

The Lord

Justice Clerk,

his deposition, addressed him thus : " Your
in this question only as a witness; and

although ordinary witnesses are bound to answer the questions put to them, they are under the protection of the Court,
and thus secured from being subject to be tried from any facts as
to

which they may have given evidence

:

yet as your lordship

in a case of this description is not subject to the jurisdiction of
this Court, you will judge what course you should follow." Lord

" that he did not see
Rosslyn replied,
any distinction that could
be taken between a peer and any other person the protection
:

of the law being granted to peers equally with other witnesses,"
and then answered the whole questions put to him. 1 Should such

a case as

this

subsequent

again occur, it seems relieved of all difficulty by the
6th Geo. IV. c. 66, which has been passed in re-

act,

lation to the trial of peers before the Court of the Lord High
Steward. For that statute having declared, " that the evidence in

support of the indictments, the proof in exculpation, and every
other point involving matter of law, shall be judged of in the High

Court of Parliament, or in the Court of the Lord High Steward,
2
according to the law of Scotland ;" and the law of Scotland
having extended the privilege of protection to
are

socii,

that are cited for the

Crown,

it is

witnesses

all

clear that the

who
same

future prosecuprotection must be afforded to a peer against any
tion in the Courts to which he is amenable, as could be afforded

by

and therefore his obligation to speak
the Court of Justiciary
when cited in the latter Court in matters which may crimi:

out,

nate himself, rests on the same footing as that of ordinary witnesses.

9.

Members
1

of the

Justice Clerk's

MS.

House of Commons during the

June 10, 1822, James Stewart

8

Sect. 5.
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sitting of Parliament are
inferior offences on any

not liable to be arrested for any
warrant but that of their own

this does not apply to arrests for treason,
breach
of the peace, whether actually committed
felony, or

house

;

but

or constructive.

The

perpetual, and belongs to individuals
of that high order, though not actually members of the legislature ; but those of the members of the Lower House extend only
privilege of peers

is

1

members during the sitting of Parliament. Formerly the
members of the Scottish Parliament enjoyed an absolute freedom
to the

from arrest on any account whatsoever on any warrant but their
2
own; but at the Union this ample privilege came to be confined
to the privilege enjoyed by the English Members, which does
not apply to arrest for treason, felony, or breach of the peace, or
even that inferior degree of breach of the peace which is implied
3
in all crimes, that of being contra pacem Domini Regis.

10. The Lords of Justiciary have an exclusive jurisdiction in the four pleas of the Crown, in falsehood and forgery, when remitted from the Court of Session, in all

statutory offences where transportation may be awarded,
and in all cases where a new crime is created under a
capital sanction.

From

the earliest times the Court of Justiciary have been the
competent in the four pleas of the Crown, as they are

sole judges
called, that

is to
say, in murder, robbery, rape, and fire-raising,
which have always, both on account of their importance and the
serious punishment with which they are followed, been reserved
for that high tribunal. 4
Whenever also the Court of Session

remits cases of forgery to another tribunal,

it is

always to the Jus-

ticiary Court, and not to any inferior judge, that this is done ;
and in all aggravated cases of forgery, this Court seems the pro4

although there seems no authority, but rather the
reverse, for holding that the Sheriff is not competent himself to
try those smaller cases of forgery, or uttering, where imprisonper tribunal,

1

Hume,
Ibid,

ii.

48

1701.

c.

6.

Blackst.

i.

166.

Hume,

ii.

48

3

Hume,

ii.

59.
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the only punishment either concluded for in the libel, or

is

suitable to the case.
It is a

general rule also, that wherever a statute prescribes

transportation as the punishment for any offence, this in effect
confines the cognizance of it upon a libel,
for the full

concluding

1
statutory pains to the Justiciary Court, as being the only Court
2
This principle was apcompetent to inflict th#t punishment.

plied by the Court in the case of John Russell, March 17, 1827,
to the recent act against night-poaching. The first statute introducing that offence, 57th Geo. III. c. 90, prescribed transportation or imprisonment ; and as the Sheriff was not
competent to in-

the heavier pain, the Court held, on an advocation from the
Sheriff of Linlithgow, who had declined his jurisdiction* on that
3
In this case the
ground, that his judgment was well founded.
flict

had concluded for the full pains of the statute, so that the
decision fixes nothing as to the case of a statutory offence, authorizing transportation where the inferior pains of fine or imprisonment are alone concluded for, as to which there seems no objeclibel

on principle to the competency of the Sheriff, in all cases
where his jurisdiction is not excluded by statute or inveterate
tion

usage. This difficulty is avoided in the present act, 9th Geo. IV.
c. 69, which in all the cases excepting those where transportation

may be awarded,

declares the Sheriff or Justices competent in

but adds, " that in all cases of a third offence, or in
other cases in Scotland where a sentence of transportation may
be pronounced, the offender shall be tried before the High Court,
Scotland

;

4
Under these words, though the
or Circuit- Court of Justiciary.
is not altogether excluded, (inasmuch as on a libel conclupoint
inding only for fine or imprisonment even for a transportable

stance of the offence, transportation may not be inflicted, ) the prohold their jurisdiction
bability rather is, that the Court would
all cases, where, from the nature of the charge, without regard to the conclusions of the libel, the punishment of

exclusive in

transportation is competent.
Besides statutes of the foregoing description, there are several which have introduced new sorts of crimes into the law, or

have assigned a higher rank, and more severe chastisements,
1

Hume,

551,

vol.

ii.

58,*
*

i.

Duncan Kennedy, March

9th Geo. IV.

c.

69.

1

1.

16,

1767

;

Maclaurin, No. 77.

*

Ante,
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to offences formerly

where

known, and yet are

new and more

this

rigorous code

silent as to the Court,

is

to

be applied.

In

all

such cases, the Court of Justiciary is the tribunal which, in dubio,
is held as invested with these superior powers ; as it is presumed
that the legislature did not intend to commit the trial of this
that of the highest skill and congreat interest to any Court, but
This at least is the rule in all cases where the addisideration.
1

tional sanction

is

of a capital nature. According to this rule, the

of any of the
Justiciary are the sole Court competent to the trial
felonies created by the Riot Act, 1st Geo. I. c. 5 ; the crime of
to the 9th
enlisting soldiers to serve in a foreign state, contrary

30 ; the invading of a privy counsellor for the disof
his
duty to his Majesty, on the act 1660, c. 4; the
charge
crime of incest, on the act 1567, c. 14, or the cursing and beat2
ing of parents, if laid on the old act 1661, c. 20.
Geo.

II. c.

The jurisdiction

of the Justiciary is also privative
in offences properly directed against the state, or the
administration of justice, or the execution of their duty
11.

by

own

its

officers.

From

the nature of treason, as being an offence of the very
kind
levelled against the King, and drawing after it the
highest

competent alone in the Justiciary
same situation, is more
the
has
been
the Court usually sedoubtful, though
Justiciary
lected for such prosecutions, and the nature of the offence, as directed against the government itself, and not any local or inferior authority or judicature, seems to point to the
Supreme
Court as the only competent tribunal. On the same principle,
the Justiciary Court is alone competent to the trial of all prose-

severest penalties,

Court.

3

its

Whether

trial is

sedition stands in the

cutions of inferior judges or officers, as justices, sheriffs, or magistrates of burghs, for neglect of duty, or corruption in the dis-

charge of their several offices, as these judges are not answerable
one to another, and the Supreme Court has a general superin-

tendence over the whole. 4

But there seems no doubt

officer of

that an

any of these subordinate Courts, as a constable, sheriff
and
officer,
burgh officer, are liable to be tried in the Courts to
1

Hume,

ii.

58

8

Ibid,

ii.

59.

-

3

Ibid,

ii.

58.

4

Ibid,

ii.

58.
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which they severally belong, for malversation in the discharge of
the inferior duties which it has intrusted to their care.
Prosecutions for deforcement of the King's messengers are competent
only in the Supreme Court ; and, therefore, where the objecis wished to be avoided, the libel should be laid for assault
only, aggravated by being committed on an officer in the distion

charge of his official duties ; but deforcement of the officers of
Inferior Courts may be prosecuted in, and more properly belong
the tribunal to which they severally belong.

to,

1

The Court

of Justiciary is privative, by the force
of special statute, in various other cases, either by having
expressly received the cognizance of certain crimes, or
become invested with the same power by unavoidable
12.

implication.
Various statutes, which however the change of manners have
most part consigned to oblivion, have conferred the cognizance of particular offences on the Justiciary Court.
Among
for the

this

number must be reckoned

which

is

not

sorning,

if

prosecuted capitally,

now

notour adullikely, on the act 1455, c. 45
on the statute 1581, c. 105; blasphemy, according

tery, if laid
to the act 1661, c.

;

21

denying any of the persons of the Tri;
usury, on the 1597, c. 251 ; clandestine marriage, if the celebrator is to be banished Scotland, or
corporal pains inflicted, on the acts 1661, c. 34, or 1698, c. 6.
But these statutes have so much fallen into oblivion, from the
change of manners since the period of their enactment, that a
farther enumeration would be superfluous. 2
nity, on the 1695,

13.

;

11

c.

The Court

of Justiciary has the exclusive

power

of providing a remedy for all extraordinary or unforeseen
occurrences in the course of criminal business, whether
before themselves, or any inferior Court.

Akin

to the

well-known

nolile officium of the

Court of Session,

a similar power enjoyed by the Justiciary Court, of providing
a remedy for any extraordinary or unforeseen occurrence in the

is

1

Hume,

ii.

58.

8

Ibid,

ii.

58.
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This is
course of criminal business in any part of the country. 1
when
not
to
be
called
into
an unusual remedy,
any
operation
of the Ordinary Courts are adequate to the matter ; but still
r
abundantly established where v er no other means of extricating

appears. Thus, on the application of the Lord Advocate, they
have repeatedly appointed a Sheriff-depute pro tempore, to execute the Porteous Rolls, where no appointment has flowed in
it

2
On the same principle, they
time from the proper quarter.
to prisoners on criminal warrants, and modify
an
aliment
assign

control the decisions of inferior judges in that particular ;
conassign particular places, as the Castle of Edinburgh, for the

or

finement of prisoners in peculiar circumstances, or when contamination or intimidation is in a particular manner apprehended ; 3 liberate prisoners whose lives are in danger from confine-

ment; make provision

for the support of witnesses

who come

from a distance, if the Sheriff has not attended to his duty in that
particular, as was done in regard to witnesses who had come from
Ireland to a late

trial at

Glasgow, by summarily censuring or

altering the arrangements of the Sheriff, to whom the matter
4
properly belongs
give protection to witnesses who require it
for
warrant
the
incarceration of witnesses suspected of a
grant
;

;

design to abscond, or prevaricate, on cause shown by affidavit,
or other legal evidence, that they are likely to abscond, or be
tampered with ; and warrant the edictal citation of those wander-

ing or desperate characters for whom no regular domicile can
be assigned, or to whose haunts no access can be obtained. 5
To this head must be ascribed the power conferred by a recent

upon the Court to provide extraordinary places for the
of crimes in particular sheriffdoms.
By 11 Geo. IV. and 1 Gul. IV. c. 37. J 12, it is provided,
that " where from the extent of any borough or town, situated

statute
trial

at a distance

cause,

it

from the head borough of a shire, or from any other
be expedient that trials of persons accused of crimes

shall

committed in such burgh, or town, or places adjacent thereto,
should be there tried, instead of being tried at the said head
Hume, ii. 59
March 29, 1732,

8

1

riffdom of Inverness
ness

;

Hume,

ii.

Robert Campbell.

Nov. 21, 1711, James Wallace to Sheriffdom of Nithsdale.

to Sheriffdom of Ross.

59.
4

;

Alexander

Baillie,

and Sinclair of Ulbster, Feb. 23,
3

As

1

March

Rose,
27, 1733, to She-

737, to Sheriffdom of Caith-

1817, in regard to the witness
3
Craig and Brown, autumn 1829, Glasgow,
Hume, ii. 59. 60.
in M'Kinlay's case, July 19,
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be lawful for the High Court of
Justiciary at
his Majesty's advocate, to
give
such directions in that behalf, as the said Court shall think

burgh

It shall

:

Edinburgh, on the application of
all

and the sheriff of the county within which such burgh or
town is situated, shall give obedience to all directions so given."
In short, the principle is, that wherever the interposition of
some authority is necessary to the administration of justice, and
there exi^u no other judicature by whom it can competently be
exercised, or which has been in use to exercise it, the -Court of
Justiciary is empowered and bound to exert its powers, on the
fit

;

application of a proper party, for the furtherance of justice.

The Court

of Justiciary also have the power of
of all inferior Courts in Scotthe
sentences
reviewing
land ; and the method of review is either by advocation,
1-1.

suspension, or appeal.
Besides

its

possesses also

only those of
sion in

its

because

it

ample original jurisdiction, the Justiciary Court
an universal power of review of all sentences, save

own members, and of the Court of SesIt may well be termed universal,
capacity.

itself or its

criminal

was held

to

1

apply even to the sentences of the Lord

High Admiral, notwithstanding the ample exclusive charter bestowed on him by the act 1681, <c in all maritime and seafaring
These
causes, civil or criminal, whatsoever within this realm."
words,

how broad

was the

away

sole

soever,

were construed

to

mean only

that he

in the first instance, but not to take

judge competent
power of review which belongs

the inherent

to the Justi-

ciary Court, as the highest criminal tribunal in the kingdom ;
and accordingly numerous cases have occurred of their having

reviewed the sentences of that supreme Court. 2 To the sentences of all inferior judges, it was at all times understood to apply without exception but the Court of Session, in their criminal capacity, now in a great measure fallen into disuse, have
always been held equally supreme as the Justiciary Court, and
;

therefore no appeal is competent from their decisions in criminal
matters to those of the latter tribunal, though such an appeal

1

Hume,

ii.

Nov. 26, 1827.

508, 509

9

M'Adara and Long, July

15,

1784;

Ezi-kicI

M'Haffie,
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seems competent from the Court of Session even
to the

House

in such matters

of Lords. 1

This review of the sentences of sheriffs, magistrates, justices,
and all inferior judges, is either by advocation, by suspension, or

by

appeal.

The

process of Advocation, as at present in use,
the remedy by which judgments or sentences of infe15.

is

rior Criminal Courts,

which have not yet been carried
under the review of the Su-

into execution, are brought

preme Court, and one judge

is
competent to pass the
but a quorum can alone competently refuse it.

bill

;

The process *)f advocation is obviously properly applicable to
those cases where an order or proceeding has taken place in the
trial or criminal proress in an inferior court, by which
the pannel conceives himself aggrieved, but which is not terminated by a final sentence ; and to such cases it should in strict-

course of a

ness be applied.

Of

Hare, Feb. 2d, 1829,

was the case of William

this description

who complained by bill of advocation to
of the commencement of a precognition

the Justiciary Court,
against him, and the arrest of his person on a charge, at the instance of the private party, in- circumstances where he maintained
that the right of prosecution had been lost in consequence of his
having been adduced as a witness at the instance of the Crown
in a previous trial, on an indictment which charged the pannel
with the identical murder, with two others, for which he was now
2

arraigned.

But

for

a long period

this process has

been applied

indiscriminately to all cases from inferior criminal tribunals, without regard to the point, whether it was at the close or
the

during
course of the proceedings that this remedy has been sought. 3
Formerly ad vocations were not competent from the High Court
of Admiralty by the special injunction of the act 1681, c. 16;

but, since the abolition of that court, they are applicable to every
inferior court whatsoever.

In modern practice, the process following on an advocation
has been materially shortened from what it was in former
days.
1

373

James Carse, Aug. 10, 1784; Act of Sederunt
3

Hume,ii. 510.

;

Hume,

ii.

509.

2

Syme's Case,
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expede, as in the

the discussion takes place on the bill itself, which,
if not insttmter refused, is either followed
by answers and replies,
civil process,

followed by a debate at the bar, or by a debate on the bill and
answers only, or even on the bill alone, according as the case

may more

or less urgently seem to require dispatch. 1
Whichthe
of
the
is
not
adopted,
presence
pannels
requisite
stage of the proceedings in the Supreme Court, until the

ever form
at

any

bill is

is

passed

;

although they sometimes are so chiefly with a view

to instruct their counsel at the debate. 2

One judge

is

or three

quorum

to pass a bill of advocation ; 3 but a
4
The reason of the
necessary to refuse it.

competent
is

distinction is obvious; if the bill is passed, it only opens the
doors of the Justiciary Court to discussion, and if it is afterwards
refused, it can only be by a quorum of that Court ; if it is refu-

sed, the party is left without any redress, and therefore this final
disposal of the case sliould not take place but by the same authority.

Instead of passing the

bill,

the Court

the inferior judge, with instructions

may remit the process
how to proceed and this,
;

to

as

an expeditious and satisfactory mode of procedure, has been fre5
Instances, also, have been not unusual of passquently adopted.
ing the bill, to the effect of trying the cause at the next circuit
for the district

After the

where

bill is

it

arose. 6

passed, the condition of things

is

thus far

altered, that the presence of both prosecutor and pannel becomes
indispensable, as in any other law of criminal prosecution ; they

have therefore to find caution de novo
a private party, to
his

appearance
both parties. 7

;

insist,

;

the prosecutor, if he be
if not in custody, for

and the pannel,

and no farther steps are

legal,

but in presence of

The

process of suspension applies after the conclusion of a trial in the Inferior Court to prevent, or termi16.

nate execution of the sentence

wholly in absence of the
1

ii.

Hume,

511

Feb. 7,

Hume,
512.

ii.

511

;

and

it

is

competent

parties.

Nov. 12, 1722, Regality of Tarbolton, RoystonMS. 220

3

;

Hume,

'

Geo. Steedman,
Wingate, Nov. 25, 1734; Royston, 218; Hume,ii. 512.
5
Fraser, April 4, 1729; Browuhill, March 1722;
1810; Hume, ii. 512
ii.
7

6

W. Macrae, July 3, 1711
Hume,ii. 512.
512

;

A, M'Phersou, Aug.

1,

1711

;

Hume,

ii.
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Suspension and liberation is the proper remedy, when a trial
has been concluded and sentence pronounced and its object is
to have the sentence overturned, and the complainer set at
;

In this process of review, equally as in that of advocais to be
the
Court
tion,
applied to by bill, which it is competent
for one of the Court to pass, not only to the effect of granting a

liberty.

But a
but of opening the doors of the Justiciary Court. 1
refusal of the bill, as it is a final disposal of the case, can here,
equally as in advocation, only be competently done by a quorum

sist,

of their Lordships.
In a suspension, the question sometimes arises, what powers
have the Justiciary Court to set aside a sentence which proceeds

on the verdict of an

assi/o ?

Upon

this point there is

room

for a

challenged on the ground that it is
to
evidence,
contrary
certainly this is a ground to which the
Court can pay no sort of regard. It is the province of the jury,
and their exclusive province in criminal matters, to weigh and

distinction.

If the verdict

is

determine upon the evidence submitted to their consideration
and no process is here recognised similar to that for setting aside
a verdict as contrary to evidence in the civil Courts. 2
But, on
the other hand, it is the province of the Court to decide whether
the evidence laid before them was legal and competent
and
therefore, if the suspension be founded on any objection to either
a witness received, a question put, or a document admitted, the
Court will proceed to enquire into the correctness of that legal
;

;

decision.

3

But here the question

what

occurs,

is

to

be the effect of

this

be altogether set aside, if any
investigation
error how trifling soever has been committed by the judge, or
any piece of evidence how slight soever erroneously admitted or
?

Is the verdict to

rejected? or have the Court the power of looking into the proceedings, and considering what weight the objectionable matter

had

in the scale,

and suspending or

not, according as

it

appears

likely or unlikely to have influenced the decision of the jury ?
Upon this point the practice of the Court is to hold, that they

cannot determine what share any article of evidence, how inconsiderable soever, may have had upon the minds of the jury; and,
therefore, that

by the judge,

if

any error

in point of

law has been committed

either in receiving or rejecting evidence, they have
1

Hume,ii. 514

2

Ibid

Ibid.
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no alternative but to quash the verdict. No stronger example
of this can be figured than occurred in the case of George Ferguson, James Lindsay, and others, June 28, 1829, where a sentence of the Sheriff of Perth with a jury was brought under review, upon the ground that he had refused to allow one of the
witnesses, adduced for the prosecution in a case of riot, to be

cross-examined as to whether he had ever been engaged in lifting
dead bodies. The Court held that the question should have been
admitted, the witness having been previously informed that he
might decline answering it; but they expressed a strong inclination to support the conviction, which it was not likely could

have been materially altered even if the question had been put.
But upon its being brought under their consideration that this

was the verdict of a j ury, and that

it was
impossible to say what
admission of the question might have had on their decision, they unanimously, though with expressions of regret, suspended the sentence.

effect the

1

It is

rative

deserving of consideration, however,

on the Court to follow out

how

far it is

this rule in all cases,

impe-

how great

soever the disproportion may be between the weight of the erroneous matter submitted or withheld, and the sum-total of the evito the conviction.
One thing seems perfectly
where the pannel has been convicted on several charges,
any alteration of the judgment of the inferior judge, on a point
olaw affecting one of the charges, is no good ground for setting
aside the decision in toto ; but that the Court are bound to consider
what the sentence should be, supposing the conviction on that

dence which led
clear, that

charge struck out of the record. In doing so, they are not interfering with the province of the jury, but only modifying the sentence of the judge according to the diminished amount of crime
of which the pannel is now held to have been convicted ; and even
in cases where the conviction is of a single charge only, it seems
extremely doubtful whether, upon any erroneous decision on a

matter of evidence however slight, they are, in every case, bound
to overturn the whole sentence. For what if the pannel was proved

by the concurring testimony of four eye-witnesses, and the
erroneous decision was pronounced in regard to a fifth who was

guilty

examined unnecessarily, or on an immaterial point of the cause, or
in regard to the declaration of the accused, in which nothing of
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the least consequence was divulged ? In such cases, are the Court
by any unbending rule to shut their eyes to the weight of
evidence which exists independent of the tainted matter, merely

forced

was a jury and not a judge to whom it was submitted,
of ascertaining what the whole evidence was
exist in the notes of the judge who presided at the trial, and of
which he is bound by the late act to furnish them, if required,
with an authenticated copy ? In considering the weight of the

because

it

when ample means

proof after the objectionable matter is withdrawn, or after the
suspender has received the full benefit of the evidence objected
to,

whatever

it

may be, and

to the pannel, the

supposing it as favourable as possible
Court are not setting up their own judgment

on a matter of proof against that of the assize, they are only considering the effect on the verdict of the alteration upon the evidence which their legal decision has effected, and applying the
principles of that verdict to the altered state of the materials on
which it is now based. These, however, are mere speculations,
on which no reliance should be placed, unless they are supported

by a decision of the Supreme Court.
In reviewing the sentences of inferior judges, pronounced without the intervention of a jury, the Court are always in use to
consider the weight of the objectionable matter, and not to suspend the sentence on an erroneous legal decision, unless it is in
Midi a material part of the proof as really affects the conviction.
If, therefore, enough remains to support the conviction ahunde,
the alteration of the judgment on one point will not set aside the

sentence as to the remainder.
All objections that appear on the face of the record, as against
the relevancy of the indictment, the application of the verdict to
it, the interlocutor of relevancy, or which arise from the irregular

proceedings of the assize

itself,

are as

much under

the control of

the Court as the deliverances of the judge on matters of evidence. 1
The assize have no greater privilege to commit error in point

of law, in any thing which
in determining

falls

within their province, than the

on the evidence only that

their judgjudge;
ment cannot be overturned. Numerous cases, accordingly, are
to be found, in which, on such errors committed by the assize,
it is

and proved by production of the record, the Court have
1

Hume,

ii.

515.

inter-
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fered without hesitation to set aside the proceedings.
To give
but one instance of so necessary a rule, in the case of Sanderson,

July 1730, the verdict and sentence were set aside, because the
ze had irregularly held intercourse with others after inclosure.

1

On

same

any error has been committed by the
judge, either by sustaining an objectionable indictment, or making
up an irregular record, the Court will, without hesitation, quash
the proceedings, and suspend the sentence, although the verdict
the

principle, if

of a jury has supervened upon these informal proceedings. In the
case of the Comet steam-boat, accordingly, the verdict was set
aside in respect of an irregularity in making up the record ; the
prosecutor in the Admiralty 'Court having, where there was a

double charge, one of culpable homicide, and another of reckless
steering, and so killing the persons on board the vessel, deleted
part of the indictment, and left the major of the first charge, and
the minor of the second, alone standing, and coupled together ; a

proceeding which, although they cohered sufficiently, was con2
sidered as unprecedented and inadmissible.
It is no objection to the review of a sentence by suspension,
that it has already in part been put into execution ; the prisoner
has a right to have the sentence, in so far as it is erroneous, set
aside, if any part of his punishment still remains to be under-

The pannel must remain

3

gone.

in jail during the discussion of

of suspension, if his sentence is of imprisonment, because
the conviction and sentence constitute a case, prima facie, against

the

bill

him, which can be taken off only by their being set aside, in whole
or in part, by the Supreme Court ; and he is not, during that
interval, entitled as a matter of right to bail, though that is sometimes agreed to ex gratia by the prosecutor, where there seems
4
If the
a reasonable prospect of the suspension being successful.
sentence be one of death, scourging, the pillory, or corporal
and render the
pains, which will soon be carried into execution,

suspension thereafter useless, it is competent for the Court, and
one of their number in this matter possesses the power of doing
grant a

so, to

sist

of execution in the meantime, and grant war-

5
If the
rant for the transmission of the original proceedings.
farther
discusthe
of
the
becomes
necessary by
pannel
presence

1

3

AI'Laurin, No.

Hume,

ii.

515.

40; Hume,
4

Ibid.

5

ii.

Ibid.

515

Comet

case,

Dec. 24, 1825, unreported
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sion of the case, after the bill has been passed, he is then transihitted to the jail of Edinburgh, and thence brought up to the
It is comany future diet by their warrant.
the Court to amend, vary, or alter, the sentence in

Supreme Court
petent for

1

at

inany way they think fit, as well as set it aside altogether ; an
stance of which occurred in the last suspension from the Admiralty
Court, that of Ezekiel M'Haffie, who had been laid under caution

by the Judge- Admiral not to navigate again in a reckless or caremanner, in addition to six months' imprisonment, for culpable homicide committed on board a steam- boat an addition which
the Justiciary Court deemed improper, and struck out, while
less

;

2
they affirmed the remainder of the sentence.

special statute, it is competent to bring the
sentence of any inferior Judge, not inferring Death or
1

By

17.

Demembration, by appeal before the next Circuit Court
for that district.
the Jurisdiction

By

Act 3

it is

enacted,

" That

it

shall

and may

any party or parties, conceiving himself or themselves aggrieved by any interlocutor, decree, sentence, or judgbe lawful

ment

for

of the sheriff or steward's court of

any county,

shire, or

stewartry, or of the courts of any royal borough, or borough of
regality or barony, or of any court of any baron, or other heritor

having such jurisdiction, as is not hereby abrogated or taken
away, where such interlocutor, decree, sentence, or judgment,
shall be

tent the
life

concerning matters criminal, of whatever nature or exsame may be, except all cases which infer the loss of

or demembration, or in matters civil,

ter of the suit did not

where the subject-mat-

exceed in value the sum of L.I 2 sterling,

to complain and seek relief
against the same by appeal to the
next Circuit Court, of the circuit wherein such
shire, or

county,
stewartry, royal borough, or borough of regality or barony, or
such barony or estate shall lie, so as no such
be

appeal
competent before a final decree, sentence, or judgment pronounced;
and such appeal it shall be lawful for the
party conceiving himself aggrieved to take in
at
the
time of pronouncing
Court,
open
such decree, judgment, or sentence, or at
any time thereafter,
within ten days,
by lodging the same in the hands of the clerk
Hume,

ii.

515.

2

Nov. 26, 1827, unreportcd.

3

20 Geo.

iii.

c.

43,

34.
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of Court, and serving the adverse party with a duplicate thereof
or at his dwelling-house, or his procurator or agent
personally,
in the cause,

and serving

in like

manner the

self, in case the appeal shall contain

inferior

judge him-

any conclusion against

him

for alleged wilful
by way of censure or reparation of damages,
other
or
malversation; and such service
injustice, oppression,

be held sufficient summons to oblige the adverse party to
attend and answer at the next Circuit Court, which shall be held
fifteen days at least after such service ; and thereupon the judge

shall

and may proceed to cogsuch
determine
nosce, hear, and
appeal or complaint, by the
any
of Session, or Court of
the
Court
as
and
like rules of law
justice
now
cognosce and determine in susJusticiary respectively, may

or judges at such Circuit Court shall

or judgments of
pensions of the interlocutors, decree, sentences,
shall proceed
Court
such inferior Courts ; but the said Circuit
therein in a

summary way, and

in case they shall find the reasons
relevant or not instructed, or shall

of any such appeal not to be
determine against the party so complaining or appealing, the said
judge or judges shall condemn the appellant or complainer in

such costs as the Court shall think proper to be paid to the other
bona fide expended by such
party, not exceeding the real costs

and the decree, sentence, or judgment of such civil Court,
any of the cases aforesaid, shall be final.
36. " Provided always, that wherever such appeal shall be
brought, such complainer, at the time he enters his appeal as
aforesaid, shall lodge in the hands of the clerk of Court, from

party

;

in

which the appeal is taken, a bond, with a sufficient cautioner,
answering and abiding by the judgment of the Circuit Court,
and for paying the costs, if any shall in that Court be awarded ;
and the clerk of Court shall be answerable for the sufficiency of

for

such cautioner.
37. " Provided always, that in case such Circuit Court shall, in
cognoscing or proceeding upon such appeal, find any such difficannot
culty to arise, that by means thereof such Circuit Courts

proceed to the determination of the same, consistently with justice and the nature of the case, in any such case, and not otherwise, it shall and may be lawful to and for such Circuit Court
to certify such appeal, together with the reasons of such difficulty,

and the proceedings thereupon had before such Circuit Court, to
the Court of Session, or Court of Justiciary respectively, which
VOL.

II.

C
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Courts are hereby respectively authorized and required to proceed in and determine the same."

Under

been decided, that

this statute, it has

it is

competent

whom

decree has been given for damages
and imprisonment, to complain by bill of advocation to the Supreme Court, though he had previously, by a minute on record,
for a party, against

declared his resolution to enter an appeal to the next Circuit
Court, and had entered a bond of caution in terms of the statute,

upon the ground that the steps adopted had not been sufficient to
entitle him to be heard in the Circuit Court, and consequently
that there was no legal appeal, and that even if there had, as there
was no judgment of the Circuit Court, he had still a right to be
The right of complaint is open alike to either party, and
heard.
therefore it becomes of importance to enquire what means exist,
if the prosecutor appeals, of compelling the panncl to appear and
1

Where a sentence of imprisonment for
abide by the sentence.
a month had passed, and the prosecutor appealed, upon the ground
that he was entitled to damages and expenses, in addition to that
pain, the Court granted warrant to detain the man in jail till he
should find caution jndicio sisti after the conclusion of the month,

under a penalty of L.50.
When an appeal is taken from any sentence, awarding imprisonment, caution must be lodged at the time of entering it
that the prisoner will return to jail and pay the costs, in the event
of the appeal being dismissed ; and this being a pretty severe
burden, renders this mode of bringing cases under review of comIt is competent, however, in this
paratively rare occurrence.

suspend the operation of a sentence of an inferior judge,
though pronounced with assistance of a jury, upon such grounds
as are by law competent to open up a sentence, where the verdict of an assize has intervened.

way

to

1

Shaw, No. 61,

p.

70

;

John Drew

v.

Thomas Wort.
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II.

OF THE JURISDICTION OF THE SHERIFF, COURT OF SESSION, AND
INFERIOR COURTS.

BESIDES the Court of Justiciary, the Court of Session and
various subordinate judges have jurisdiction in Scotland.
The
most important of these is the Sheriff, an officer of great antiquity
and experienced utility, and whose duties, both in civil and criminal matters, are daily becoming of more importance.

The

Sheriff has a concurrent jurisdiction with the
Justiciary Court in all offences committed within his
bounds, which are not peculiarly reserved, either by
1.

statute or inveterate usage, for the

Supreme Criminal

Tribunal.

The Sheriff is the ancient conservator of the King's peace
within his bounds, and, as such, is entitled to take cognizance of
all crimes committed within his bounds, which have not been
1
On
appropriated by statute or custom to some higher tribunal.
this principle, he has the cognizance of all offences committed
against the King's peace, such as assault, mobbing, bearing un-

lawful weapons, hamesucken, sending an incendiary letter, violent
threatening, theft, reset, and all ordinary offences of that de2
On the same principle he is competent to the trial
of falsehood and forgery, to the effect of inflicting an arbitrary
3
pain ; usury, so far as relates to the treble penalties ; falsehood,

scription.

fraud,

and

wilful imposition

;

fraud, breach of trust, or embezzle-

ment; perjury, and subornation of perjury; breaking prison, de-

own

or those of other inferior judges within
his bounds, though not deforcing the officers of the Supreme

forcing his

l

officers,

Hume,

ii.

60, Mack.

xii.

I.-

2

Hume,

ii.

61

3

Ibid.
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Courts

;

bigamy, clandestine marriage, on a

libel

concluding for

the pecuniary penalties the malversations or wilful neglect of
duty by officers in his own courts; sedition; intrusion into
churches; bribery, where it forms an article of criminal dittay.
Trials of prisoners for uttering forged notes^ have of late years
;

1

been very frequent before the Sheriff in all the larger counties
during the last twenty years and instances have also not been
unfrequent where they have entertained libels for forgery itself,
in those subordinate cases where an arbitrary pain only is concluded for, or appears suitable to the offence. 2 On the same principle he is intrusted with the execution of the laws against profanity, lewdness, and excessive drinking ; against Egyptians and
sorners, vagabonds and sturdy beggars
keepers of loose or dis;

;

orderly houses ; destroyers of trees, breakers of yards, cunninghaires, or dovecots ; the users of false weights, forestallers, and

any subsisting statute subjects them to punishIn short, as the judge-ordinary of the bounds, he is
prima facie to be held as invested with a jurisdiction in all offences,
regraters, so far as

ment. 3

whether

common

law, or against particular statutes, unless in
so far as his inherent power of enforcing the law has been abroat

gated by custom, restrained by statute, or virtually taken away
by the statutory imposition of a punishment which he is not competent to

inflict.

But

not competent to pronounce a sentence of
transportation, and therefore where a statute creates an
2.

lie is

and declares that in certain cases transportation
inflicted, the Sheriff becomes incompetent to enmay
tertain it, at least where that heavier punishment is competent, and the pains of law generally are concluded for

offence,

be

in the libel.

The

Sheriff cannot pronounce a sentence of transportation,
although he can in some cases one of death, because he is not
competent to carry the former into execution, while he can the

What

latter.

is

to

be said then as to those statutory offences

which prescribe transportation
1

425.

Hume,
3

ii.

61.

Hume,

ii.

8

for the

more aggravated

George and John Robertson, Perth, autumn 1827.

60, 61.

cases,

See vol.

i.
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such as night poaching, persons convicted of which may in several
cases be subjected to seven or fourteen years' transportation ? Is
the Sheriff competent to the trial of all such cases, to the effect of
inflicting such a sentence as he can legally pronounce ; or is he

excluded in those cases only where the pains may be extended
to that degree ; or is he incompetent in every case whatever to
the trial of such statutory offence ? This point occurred in the
case of John Russell, March 17, 1827.
The species facti there
that the pannel was charged before the Sheriff of Linlithgow,
with an infringement of the Night Poaching Act, 57 Geo. III.
c. 90, in a libel
It
concluding generally for the pains of law.

was objected before the

Sheriff, that the act authorized the in-

of seven years' transportation, or such inferior punishment
as may by law be inflicted on persons convicted of a misde-

fliction

and that it directed that " in Scotland such person or
persons shall be dealt with, as any person or person charged with
a transportable offence may be dealt with according to the law and
practice of Scotland ;" and therefore that the offence could be

meanour

;

tried only

by a court competent

to

pronounce sentence of trans-

The

Sheriff sustained this plea ; and the Court, upon
portation.
bill of advocation, affirmed the judgment, proceeding
a
advising
upon the principle that as the libel concluded for the pains of law

generally, and there was no restriction of these pains on record,
the Sheriff, being incompetent to the infliction of the severer
1
This decision,
punishment, could not entertain the case at all.
therefore, left it still open, whether the Sheriff could entertain
such a case, if the pains of law were specially limited to fine or

imprisonment; and the

difficulty is

avoided altogether by a clause

in the existing acts, declaring that the Sheriff shall have a
lative jurisdiction with the justices in the simple offence;

cumuand

in

" where sentence of
transportation may
be pronounced, the offender shall be tried before the High Court,

cases of a third offence, or

2
or Circuit* Court of Justiciary."
Were the point not set at rest

decision, and the subsedoubted whether this
be
may
of law, and
to
the
principles
altogether agreeable

quent enactment founded on
decision

is

by this

it, it

whether the opinion of Lord Mackenzie there expressed is not
the better one, viz., that the pains concluded for in the libel, are
J

Justice-Clerk's.

MS.

Hume,

ii.

60.

9 Goo. IV.

r.

60,

10. 11.
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the pains which the Sheriff can competently inflict ; and that because he is not competent to inflict the higher pains applicable to
the more aggravated cases under the act, is no reason why he

should not entertain the lighter cases where fines or imprisonment would be the suitable penalty, or even the more serious
cases, to the effect of inflicting such a punishment as are within
It is difficult to see any good answer to the arguhis power.
ment that the Sheriff is avowedly competent to try numerous

crimes, for which, in their worst forms, transportation is the suitable punishment, as for instance, theft, assault, fraud, swindling,
perjury, and many others; and that if the objection that he is

incompetent to pronounce a sentence of transportation is sufficient
to exclude him from the cognizance of all such offences, ninetenths of his criminal jurisdiction would at once be swept away.

Nor do

the words of the statute

make any

difference

;

for

it

merely says, that the persons so charged shall be dealt with as
"
persons
charged with a transportable offence may be dealt with
according to the law and practice of Scotland ;" and it is imposdeny that persons charged with transportable offences

sible to

And of
tried before the Sheriff, and are so every day.
the justice of these observations, the case of Russell itself affords
a striking example ; for, after the advocation was discussed, he
may be

was

tried in the Justiciary Court,

and received two months' impri-

sonment, a sentence which it was certainly not ultra vires of the
Sheriff to have pronounced.
3.

The

Sheriff,

by immemorial custom,

is

not compe-

tent to try persons accused of murder, robbery, rape, or
fire-raising, but he may entertain cases of theft of what-

ever amount.

These crimes, styled the pleas of the Crown, have been, from
the earliest times, on account of their importance and difficulty,
reserved for the Justiciary Courts.
There were certain excepmurderer taken red-hand, or if
was brought on within forty days of the fact charged j

tions to this rule in the case of a

the

trial

1

but this vestige of barbarity has long since ceased to be put in
2
It seems
practice in any part of the country.
always to have

been understood, that in robbery, or the taking of property by
1

Mackenzie,

ii.

12.

3.

*

Hume,

ii.

63.
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and fire-raising-, the jurisdiction of the Justiciary
exclusive of every other jurisdiction.
In the case of
was formerly the law, that the Sheriff was only com1

violence, rape,

Court
theft

is
it

petent to try the offence if he was taken in the fang, as it was
called, or had the character of a far famosus ; but all these distinctions have long ago vanished,
try all cases of theft, of whatever

and the power of

this officer to

amount, and though committed
under the aggravation of housebreaking, habit and repute, previous convictions, or opening lockfast places, fully established. 2 So

firmly is the Sheriffs jurisdiction in this particular established,
that not only has a declinature on that ground been
expressly

overruled,

3

but, in several instances, sentence of death has

pronounced by

and

that judge,

been

relief by suspension refused in the

4
Supreme Court.

It is probable, however, that though the
legaof
such
a
sentence
is
lity
unquestionable, no Sheriff in Scotland
will hereafter pronounce one ; there being an obvious
propriety

in reserving trials, likely to terminate in so serious a result, for
the supreme criminal tribunal of the country.

The form

4.

of process before the Sheriff is different,
with or without an assize :

according as the trial is to be
in the former case, the trial

is

to be

on an

inducise of

and according- to the forms observed in the
in the latter on an inducue of six only,
Court
Justiciary
and in a summary form.

fifteen days,

The form

of process before the Sheriff- Court, which was formerly subject to much uncertainty, is now established on the best
footing by more than one statute, and an act of adjournal passed
for the regulation of that special matter.

By

6 Geo. IV.

c.

23,

1, 2, 3, 4,

the Court of Justiciary

is

authorized and required " to take into consideration the course
of proceeding in criminal causes before the Sheriffs' or Stewards'

Courts in Scotland, and to regulate the same by one or more acts
of adjournal to be passed by them, from time to time, as they shall
see cause."
In virtue of the powers thus conferred, the Court

March 1827, passed an

of Justiciary, on 17th

which establishes regulations
1

l";ij

Hume, ii. 04
Hume, ibid
;

2

Ibid.
'

ii.

<>(>.

3

to

act of adjournal,

be observed by the Sheriff Courts

James Banks and James Sutherland, Dec.

Robert Lyle, Nov. 17.^3, by Sheriff of Renfrew

28, 1785, from Sheriff of Forfar

;

Hume,

ii.

<>t>.

;

12,

and Low, Jan.
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and Borough Courts in criminal cases. These regulations are
so admirable, and of such vast importance in the practice of inferior criminal courts, whether Sheriff, Steward, or Borough,
that

no apology

" The

1.

here necessary for their insertion.
be drawn as nearly as possible in the form

is

libel shall

It shall give notice of the articles, if any, to

of criminal letters.

be produced in evidence, shall contain a warrant for citing witThe diet of
nesses, and shall be signed by the clerk of court.
filled up before the libel shall be issued by
be
shall
compearance
the clerk, and on no account shall any libel be issued by the
list of the names
clerk with the diet of compearance blank.

A

and designations of the witnesses, signed by the prosecutor or
the clerk of court, must be annexed to the libel.
" If the trial is to be
2.
by jury, the libel shall contain a warrant for citing assizers, and may conclude generally for the pains
of law.

A list

gistrate,

and

of the assize shall be signed by the Sheriff or Mabe annexed to the libel and list of witnesses :

shall

and the accused

be cited to underlie the law, at the diet of
compearance specified in the libel, on indacm of not less than
fifteen free days, i. e. exclusive of the day of citation and the day
shall

A

of compearance."
citation, therefore, to stand trial on a Monmust
be
served
on
the pannel on the Saturday preceding that
day,

day fortnight.
3. " If the

trial is to

be without a jury, the

libel shall

conclude

imprisonment, and banishment, or any of them, or other
of
law competent to be inflicted by the Sheriff or Magispains
trate without a jury
and the inductee shall not be less than six

for fine,

;

free days.

" The

party accused, if he find
full
and
a
double
accurate
of the libel to the
personally,
will ; and a list of the witnesses, and also a list of the assize, when
4.

officer shall deliver to the

him

the

trial is to

5.

" If the

be by jury.
officer do not find the party accused, he

shall leave

the double of the libel, and a list of the witnesses, and of the
assize, if any, in the party's dwelling-house with one of his
family ; and if entrance into the dwelling-house be not obtained,
the officer shall affix the double of the libel, and a list of the witnesses and of the assize, if any, to the most patent door of the

dwelling-house

must

:

and in either of these

also thereafter

be made

cases,

open proclamation

at the market-cross of the

head-
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borough of the county and another double of the libel, and a
of the witnesses and of the assize, must be there affixed.
6. " The list of witnesses and assize served on the
ac;

list

party

cused, shall not be on a paper apart, but shall be annexed to the
double of the libel. It is not necessary that a copy of the signature of the prosecutor or his procurator should be annexed to the
of witnesses so served on the accused, or that a copy of the
signature of the Sheriff or Magistrate should be annexed to the

list

list

7.

of assize so served.

"

The double

of the

libel,

and the

list

of witnesses and

list

of

be written bookwise, and shall

on the accused, may
be subscribed on each page by the officer executing the same
and shall have a short copy of charge and citation subjoined
thereto.
This copy of charge and citation shall contain the

assize served

:

names and designations of the witnesses present at executing.
" The written execution returned
8.
by the officer shall be subscribed by him, and by the witnesses specially designed, in whose
It shall set forth whether the
presence the citation is given.
double of the libel, and the lists of witnesses and assize, and short
copy of charge and citation subjoined thereto, were served on the
accused personally, or

left at his

dwelling-place with one of his

family, which dwelling-place
the execution, or whether he

must be particularly designated in
was otherwise cited and if he was
the execution shall set forth the manner of cita;

otherwise cited,
The execution shall also state, that the double of the libel,
tion.
and the lists of witnesses and assize served, were subscribed on
each page by the officer.

" The
original

libel, list of witnesses, and list of assizers ;
the executions against the accused, and against the witnesses and
assizers, and also the articles to be produced by the prosecutor in

9.

the course of the

trial,

shall

be lodged in the hands of the clerk

of court not later than the day before the trial.
10. " If at any diet the accused appear, but the prosecutor fail
to insist, the Sheriff or Magistrate may declare the diet to be

deserted; and

if

the circumstances of the case require

it,

may

award expenses to the accused, which may be thereafter recovered by all manner of legal diligence. If the prosecutor's absence
be necessary, and the necessity be proved to the satisfaction of
the Sheriff or Magistrate, he may excuse the same, and continue
the diet to a future time.

"11.

When

bail has not

been found,

if

the party accused shall
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appear at any diet, the Sheriff or Magistrate may grant
warrant for apprehending and imprisoning him until he shall find
fail to

whole diets of court.
been found, if the party accused

sufficient bail to attend the

"

1*J.

When

bail has

shall

fail to appear, the bail-bond may be declared to be forfeited ; and
the Sheriff or Magistrate may grant warrant for apprehending

the accused, and committing
course of law.

him

to jail,

till

liberated in

due

13. " The party accused, if he demand it, shall receive from
the clerk letters of exculpation, containing a warrant for citing
witnesses, agreeably to a list signed by the accused or his procurator.

14.

" All

articles to

be founded on by the accused in the course

a written statement of the defence, and a list sub;
scribed by the accused or his procurator, of the witnesses to be
adduced on the part of the accused, shall be lodged in the hands
of his

trial

of the clerk of court, not later than the day before the diet of
compearance and the accused shall not be allowed at the trial
:

produce any articles which have not been so lodged, or to
prove any special defence which has not been stated in writing,
and lodged as herein provided, or to examine any witnesses not
insert either in a list
lodged as herein provided, or in the list of
to

witnesses for the prosecution, unless
Court, asked and obtained on cause
mencement of the trial.

by special permission of the
shown previous to the com-

" In

trials by
jury, the forms of the Court of Justiciary
be observed, except that the evidence shall be taken down
in writing, unless otherwise
provided by the legislature. All

15.

shall

objections stated in the course of the proceedings, with the
if
required by the

answers thereto, shall be entered on the record,

whom

the judgment on the objection has been prothe objection shall appear to the Sheriff or Magistrate to be of
importance, and such as ought to be put on record,

party against

nounced; or

if

though required by neither party.
16. " In trials without a
jury, the whole proceedings are to
take place, and the evidence shall be led, in presence of the
parties and of the
judge who is to decide the cause, and the diet
shall not

17.

be adjourned without reason stated in the record.
all criminal trials, if the accused has
any objection to

" In

the principal libel or list of witnesses, or to the double of the
the list of witnesses served, or to the manner in which

libel, or to
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the witnesses are designed, either in the principal libel or the list
served, or to the execution "of the libel, or to the execution
beagainst witnesses, or any objection founded on

discrepancy

tween the double of the libel, or the list of witnesses served, and
the record, he shall be bound to state the same, before the interlocutor of relevancy is pronounced, otherwise the objection cannot afterwards be received.

" If the accused shall be found
guilty, the Sheriff or Magistrate shall, on the motion of the prosecutor, pronounce
judg18.

ment.
19.

"

Where

a fine has been imposed, or expenses awarded,

the Sheriff or Magistrate may grant warrant to imprison the
party convicted, till the fine or expenses shall be paid.

" In
pronouncing and executing sentences importing corporal pains, the Sheriff or Magistrate must attend to the provisions of the 11 Geo. I. c. 26.
10, and the 3 Geo. II. c. 32.
20.

2."

These excellent regulations not only amount to a code of
laws for the government of all Sheriff and Borough Courts, but
they contain a summary of the law on these matters as now setCourt of Justiciary the rules of that
Supreme Tribunal having been adopted with very little variation
by its Judges in framing the rules of procedure for inferior jurisIn some particulars, however, these regulations have
diction
tled in the practice of the

;

:

been superseded or varied by subsequent acts of Parliament, applicable generally to

all

Criminal Courts in Scotland.

These

acts

commented on

in the sequel ; but before dismissing
the forms of process before the Sheriff and Borough Courts, the
will be fully

following observations seem indispensable.
1. As to the execution of the libel, it is enacted
citation

being

left

by

Sir

William

" instead of a short
29, that
copy of
with a person accused, every copy of a crimi-

Rae's act 9 Geo. IV.

c.

nal libel served on such person, shall have marked upon it a notice, to be subscribed by the officer of the law who serves the

same, and by one person, who shall witness such service in the
form contained in the Schedule A. annexed to this act which
form of notice shall be observed in all criminal libels in Scotland ;
:

and it shall not be necessary for such
part of such copy of a libel."
1

officer to subscribe

any other
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It shall

'2.

be no objection to such service, or to the citation of

any juror or witness, that the officer who discharged the duty
not at the time possessed of the warrant of citation ; " and

was
it is

hereby provided, that the execution of citation of all criminal
libel shall be in the form contained in Schedule B. annexed to
which execution it shall not be necessary to produce,
this act
unless sentence of fugitation, or forfeiture of a bond of caution
:

granted for appearance to stand trial, is moved for ; but without
prejudice to such exhibition being made to disprove objections to
service when stated to the Court and it shall be no objection to
:

the admissibility of the officer or witness who served such libel to
give evidence respecting such service, that their names are not in-

cluded in the

"

3.

and

of witnesses served on the accused." 1 *

list

Copies of

all

criminal libels served on persons accused,

notices of compearance or attendance, whether left with
parties accused, or jurors, or witnesses, and all executions of
2
citation, may be either printed, or in writing, or partly both."
all

"

4.

When

the charge of art and part

set of a criminal libel, it shall not

set forth in the out-

is

be necessary

to repeat that

'?
A and B, showing the form of the short copy of citation, and of the
which the messenger is to return, showing the service of the indictment, are in

The schedules
u ion

thoe tcnu

:

Schedule A.

Form

of Notice.

A. B., Take notice that you will have to compear before the High Court of
Justiciary,
to which this
(or other Court to be specified,) to answer to the criminal libel against
you,

notice

is

attached, on the

day of

This notice served on the

at

day of

o'clock.

by me,
C. D., Macer.

E. F. witness.

(Or other

officer

of the law.)

Schedule B.

Execution of Citation.

A

copy of a criminal

when

the trial

containing a charge of theft, (or whatever the crime

pages, and having annexed to

be,) consisting of
size,

libel

is

by jury,) was, on the

upon J. K by delivering to him personally,
was marked a notice of compearance, on the
,

it

day of
(or,

may

a list of witnesses, (and of

as the case

,

may

As-

served by

be,) on

day of

A. B., Macer,
E. F. witness.

(Or other

me

which copy

officer of the

law.)

AND INFERIOR COURTS.

45

charge in the latter part thereof, according to the form usually
observed in the * at least* clause ; and that it shall be competent
altogether to omit the said clause

;

any law or

practice to the

l

contrary notwithstanding."
5. " It shall not be competent, in any criminal cause or
prosecution whatsoever, for any prosecutor, or person accused, to
state any objection to any juror, or to any witness, on the

ground of such juror or witness appearing without citation, or
without having been duly cited to attend." 2
6. " If, owing to any error in the name or
designation of a
witness, as given in the

list served
along with the criminal libel,
accused
can
make
it appear that he has been unable to
a person
find out such witness, or that he has been misled or deceived in

such witness, the same shall be stated
the Court, before the jury is sworn, and the Court shall
thereupon give such remedy as may be just, and no objection of

his enquiries concerning
to

that description shall afterwards be received."
7.

"

When

shall say, that

3

a person accused, on being brought to the bar,
he means to plead Not Guilty, and does not desire

that the criminal libel exhibited against him should be read over,
it shall not be necessary to read over such libel before proceed*
ing to the trial of such person."
"
After an interlocutor of relevancy shall have been pro8.
nounced, when a person indicted before any criminal Court shall

plead Guilty to the crime, or crimes, of which he is accused, it
shall no longer be necessary to name a jury for the purpose of
deciding on the guilt of such person ; but the Court, before

whom

such accused person shall be tried, shall, upon such conmade, have power forthwith to pronounce the sen-

fession being

tence of the law, in the same manner as if a verdict of Guilty
had been returned; provided always that such plea of Guilty
shall be made in open Court, and shall then and there be subscribed by the pannel, or by the pannel's procurator, and shall be
5
authenticated by the signature of the judge."
" Verdicts in
9.
writing shall be discontinued in all cases
before the Court adjourns."
the
verdict
is
returned
where
*

10. It

termine
the

is

all

trial is

lawful for the Sheriffs " to proceed in, try, and decauses and prosecutions for crimes before them, where

by jury, by verdict of such jury, upon examining and
9.

10.

8

n.

4

12.

8

14.'

15.
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in any such
hearing the evidence of the witness, or witnesses,
into
viva
cause or prosecution,
voce, without reducing
writing
the testimony of any such witness, or witnesses, in the same

manner, and according to the same rules, as are observed in trials
before the Court of Justiciary and it is hereby provided, that
the judge trying such causes, or prosecutions, shall preserve
;

and duly authenticate the notes of the evidence taken by him in
such trial, and shall exhibit the same, or a certified copy thereof, in case the same should be called for by the Court of Justi1

ciary."
11. " In trials of crimes before the Sheriff, or other inferior

Court in Scotland, without a jury, no part of the proceedings
which is not in use to be taken down in writing, in trials by
of
jury, shall be so taken down, excepting only the depositions
witnesses."

2

12. " All warrants of imprisonment

for

payment of penalty,
expiry of

or for finding of caution, shall specify a period, at the

have been discharged, notwithstanding such penalty shall not have been paid, or caution

which the person sentenced

found."

shall

3

These regulations, amended and altered in some particulars
as they are by this subsequent act, form a complete code for the
regulation of the Sheriff and Borough Courts, in the higher and

more important departments of
for all cases

whatever of their

their criminal business

trial

by jury, and

for all

;

that

is,

without a

jury, in which a higher penalty than that authorized by the summary form of process is concluded for. For the decision upon the

various points of practice arising out of these important regulations, reference must be made to the chapters on indictment and

pleading in the Supreme Court, where an ample commentary on
them will be found. Generally speaking, the points there decided
are applicable to proceedings before the Sheriff or Borough
Courts, unless in matters relating to the forms and proceedings

which exclusively belong
5.

Where

Courts

shall

to the
Justiciary Court.

the prosecutor in the Sheriff or Police
conclude for a fine not exceeding ten

pounds and expenses, or imprisonment not exceedingsixty days, the trial

may proceed
17.

18.

in' a

21.

summary

form,
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without the pleadings or evidence being reduced to
writing.

"

That in
It is enacted by the same statute, 9 Geo. IV. c. 29,
the prosecution of criminal offences before Sheriffs of counties in
Scotland, where the prosecutor shall, in his libel, conclude for a
not exceeding ten pounds, together with expenses, or for
imprisonment in jail or bridewell, not exceeding sixty days, ac-

fine

companied, when necessary, with caution for good behaviour, or to
keep the peace for a period not exceeding six months, and under a
penalty not exceeding twenty pounds, it shall and may be lawful to
proceed to try such offences in the easiest and most expeditious

manner, without the pleadings or evidence being reduced to
writing, provided always that a record shall be preserved of the
charge, and of the judgment, including the names of the witnesses examined on oath, unless when the accused pleads guilty,

be made to appear and the said record shall also set
forth, if the prosecutor or accused party desire it, any offer of
proof made by either of the parties, and refused to be admitted
and likewise, if so desired, any objection to the admissibility of

which

shall

;

:

evidence sustained or repelled by the Court which record shall
be in the form contained in the schedule C, annexed to this
;

act.

1

" The

Sheriff so trying any such offence, shall preserve a note
of the evidence taken by him on such trial, and shall exhibit the

same, or a certified copy thereof, in case the same should be
ed for by the Court of Justiciary." *

By

a subsequent act, 11 Geo. IV. and

1

Will. IV.

c.

call-

37,

sec. 4, it is enacted, in relation to these

" That on the
prosecution of criminal
counties, according to the
last recited act, (9

summary prosecutions,
offences before sheriffs of

summary form provided by

Geo. IV.

c.

the said

29,) the person accused,

when

brought before the Sheriff, shall be entitled to require a copy
of the libel against him, and to require that his trial shall be ad-

first

journed for a space not less than forty-eight hours after such
copy of the libel shall be served upon him and such requisition
;

thereupon be complied with, provided that the same shall
be made before the examination of any witness upon the trial
shall have commenced
and no such requisition shall be compe-

shall

;

>

19
5

s>0.
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tent

where a copy of the

libel shall

have been served upon the

such trial.
person accused, at least forty-eight hours before
" No
adjournment of any such trial shall take place, when the
other stage of the
person accused pleads Not Guilty, or at any
as herein
trial, except when required by the person accused,
before provided, unless the Sheriff shall see cause to authorize

such an adjournment; and

it is

provided, that

when

the declara-

tion of the accused, or other evidence different from parole testishall be adduced on such trial, the production thereof in

mony,

evidence shall be marked in the record of the

Under

these enactments,

a prisoner in

this

summary

it

is

competent

trial."

to

*

proceed against

form, without any citation at

all, by
merely putting the libel into his hands when he is brought into
Court; provided always, that, if he requires it, the diet shall be

adjourned for at least forty-eight hours, to give him time to prepare for his defence and that if it is intended to proceed against
;

events, at that diet, he shall have received a copy of
the libel at least forty-eight hours before.
The safer and more

him, at

all

regular course, therefore, in

be insisted in at

and

all cases

where the

trial is

meant

to

calling, is to give such previous citation,
thereby preclude such demand for delay. The statute infers
first

and other evidence besides

that the declaration of the accused,

parole testimony, may be received ; and the only regidation is,
that, in such a ca>c, it shall be marked in the record of the trial.
It is not therefore necessary to give notice of the
production of
such documents, or of any other articles of evidence, or to serve
the accused with a list of witnesses. The form of procedure

prescribed in the act, is decisive upon this point.
For the statute
" record shall be
says, that a
preserved of the charge and judgment, including the names of the witnesses examined on oath,"

which record shall be in the form contained in the schedule C,
annexed to this act and in schedule C is to be found no trace
;

either of

of witnesses, or notice of production of documents,
or articles of evidence.*

'5.

lists

.

Schedule C, prescribing the charge and form of process in these
summary
in these terms
:

C.

1.

Libel.

Unto the Sheriff of the county

of

cases, is
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These regulations seem to include all the directions requisite
for conducting criminal trials of every description before the
Sheriff or Borough Courts.
All these trials may be classed under one of three heads.

1.

are either trials

They

by the Sheriff

the complaint of the Procurator-Fiscal of Court, (or other
party,

with his concurrence,)

Humbly sheweth,
That
part

K. has been guilty of the crime of

I.

In so far as on the

;

and

theft, (or otherwise,) actor, or art

day of

,

or about that

time, he did (here state the particulars of the offence, specifying particularly the place

where the crime was committed).

May

it

war-

therefore please your lordship to grant

rant to apprehend the said

,

and to bring him before
libel j and thereafter to

him to appear before you,) to answer to this
(here specify the punishment concluded for) according to justice.

you, (or to cite

Deliverance on the Libel.

Second.

At
The

Sheriff having considered the

libel,

18

grants warrant to officers of Court to appre-

hend the above designed I. K., and to bring him (or
the same, and also to cite witnesses for both parties.

(When

to cite

him

to appear) to

answer

stolen goods, or the like, are to be searched for, this will be included in the libel

or warrant.)

Procedure.

Third.

At

18

Compeared the

.

said

I.

K., and the

libel

being

read over to him, he answers that
I.

K.

C. D.

accused plead Not Guilty, or the case be not concluded at the

If the

The

Sheriff adjourns the diet to

,

time, grants warrant to incarcerate the said

be detained

till

I.

at

,

first diet.

and, in the

mean-

K. in the tolbooth of

that time, or until he finds caution to appear at

all

,

to

future diets of Court,

under a penalty of
C. D.

At

18
,

.

Compeared the

said I.

witnesses, after named, were examined

K.

The

upon oath,

in support of the

libel, videlicet,

G. H.
L.

And

the witnesses after

named were examined on

M.

oath, in exculpation, videlicet,

N. O.
P. Q.
Fourth.

The

Sentence.

Sheriff fimls

of sentence.

;

and therefore (here add the terms

>

C.

VOL.

II.

D

D.
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and a jury, in which

adopted in the Court of

case, the forms

down in
Justiciary are to be observed, and the evidence taken
the Sheriff's notes ; or, 2. Trials before the Sheriff or Bailies,
without a jury, upon a citation of six free days, in which case the
a
pains of law competent to be inflicted by the Sheriff, without
take place
jury, may be concluded for, and the procedure is to
in presence of the parties, and the evidence to be taken down in

Or, 3. Trials under the summary form authorized by
writing.
the late act, in which case a fine of L.10, or imprisonment of
is to be
sixty days, only can be concluded for, and the record

made up without

the written evidence being taken down, but
with a record only of the offer of proof on either side, which has

been rejected.
indispensable in all Courts whatever that the
witnesses be put on oath ; ami if the record bear eviIt

6.

is

dence, or necessarily imply that one or

more of them

have been admitted without being sworn, the whole proceedings will be set aside in the Supreme Court.
1

The

the great towns, such as Edinburgh,
Glasgow, Aberdeen, &c., contain a power for the Magistrates,
sitting in the Police Court, to proceed after a summary fashion,
extremely similar to the summary form of procedure prescribed for

Police Bills for

all

the Sheriff Courts, without taking down the evidence in writing,
where the pains concluded for are only a fine of L.10, or imprison-

ment

for sixty days, and caution to
keep the peace to the amount
of L.20. In all these Courts, however, and generally in all Courts

exercising criminal jurisdiction, whether high or low, it is a sacred
rule that the witnesses are to be sworn ; and if the record prove,
or necessarily infer, that this has not been done with every one
of them, the Justiciary Court will at once, upon a suspension,
quash the proceedings ; and it is held probatio probata of this neglect having occurred, if the record bear that some of the witnesses were " sworn and examined," and others " examined"
1

only.

It is

considered good evidence also of such a fatal omis-

sion, if the record does not bear that the witnesses

on oath, where that
has taken place, or
1

it

were put

either usually done in cases where that
is directed to be done
by the regulations

is

Thomas Purves, May

16,

1825

;

Shaw, No. 134.

AM) INFERIOR COURTS.

51

In the case of Thomas Conunder which the Court acts.
an
nar, January 23, 1826,
objection was stated to the previous
1

convictions libelled on,

upon the ground

that the witnesses

had

The

not been sworn.

record merely stated, that the witnesses
were " examined," without any thing farther, so that taken
per se, it was not decisive one way or other. The Court expressed

but a
great doubts whether they could admit parole evidence
of
the
Lord
Lords
JusticeGillies
and
Clerk,
majority, consisting
;

it
incompetent, and repelled the ob"
record
the
bear,
jection.
Having considered the libel,
and taken evidence" which is often the case, that is justly held as
affording a presumption that the evidence taken was taken on

M-Kenzie, ultimately held

And

if

oath, that being the species of proof to

which the word " evidence"

2

properly applies.

But what

be said of another point, which is not unlikely
Suppose that it is alleged in a suspension, that the

to occur ?

shall

pannel made an offer of proof, but that it was either neglected
or refused to be taken down, or that the judge refused to take
down any objections to the admissibility of evidence on either side,

which was indispensable to a right decision of the case ? In such
If the suspender
a case, there seems room for a distinction.
allege that competent proof was tendered and rejected, but admit
that he omitted to require the judge to take it down, and that
accordingly neither his notes nor the record afford any evidence
of the fact, this is no ground for an alteration of the sentence ;

he has not brought himself within the form prescribed by the
statute, and nothing exists to shake the presumption in favour of
for

a fundamental point in criminal jurispruwas lately held by the whole Court, in a suspen-

the record, which

dence.

So

it

is

sion of a sentence of Lanarkshire in just such a case.
the other hand, if it be alleged that an offer of proof

3

But, on
was made,

or an objection stated, and that the evidence was admitted in
the first case, or the objection repelled in the other, and that
the judge refused to make an entry thereof, either in the record or his notes, there seems as little room for doubt that the
is

allegation

>

263.
sell,

relevant,

Allan Grant,
*

June

Held
*,

T

]S ov. 9, 1827; Symc,
5, 1827; Syme, 144; Ann Dykes,
s
John RusM'Quccn and Robson, June 4, 1832, unreported.

March

settled in

lsj).

and may be competently proved by pa-

I'lircpoited.
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role proof.

turn a record

In admitting such a proof, the Court do not overby parole evidence, they merely entertain a com-

record was made up, and the positive directions
plaint that no
deof the statute refused to be obeyed in a particular case.

A

cision,

proceeding somewhat on

ced in the case of Gillespie

v.

this

principle,

Mills,

was pronoun-

Feb. 23,

The

1831.

had
been incarcerated without having been brought before any magistrate, and of course without any trial or investigation into the
charge against him, merely by filling up a blank warrant of imThis allegation the Court most
prisonment with his name.
and
admitted
to proof by commission,
found
relevant,
justly
that
such
a
the
on
principle
charge must somehow or
proceeding
other be investigated, and that here there was no violation of the
rule that a record cannot be contradicted by parole evidence, because there was no record in the proper sense of the word at all.
It turned out that the allegation was totally false, and the sus1
Unless, however, in the
pension was refused, with expenses.
case where a positive offer is made to prove that such an offer of
proof or objection was refused to be put on record, though required by the party, it seems much the safer course to adhere
that the suspender
allegation in the suspension there was,

to the important rule, that the record

the

more

especially

when

it is

is

considered

alone to be looked to

how

it is

to

;

make

easy
bold allegations, and offer to support them by parole proof in
such cases, with no idea of ever proceeding to proof at all, but
merely of forcing the opposite party, by the dread of litigating

with an insolvent opponent, into a compromise or abandonment
of the sentence.

indispensable that the accused be present at
every stage of the process ; and if any material step be
taken in his absence, it will vitiate the whole proceed7. It

is

ings.
It is expressly enjoined by the Act of
Adjournal for the Regulation of the Sheriff and Borough Courts already noticed, that
in trials by jury the forms of the
Justiciary Court shall be ob" the evidence shall be
served, and in trials without jury,
led,

and whole proceedings take place, in presence of the
1

Justice Clerk's

MS.

parties,

and
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to decide the cause."
Under this just and
of course indispensable that the
pannel, in
every case, however trifling the punishment, or summary the procedure, be present in the whole proceedings ; but it is worthy of

of the judge

necessary rule,

is

it is

observation, that anterior to this enactment, it was part of our
common law that the party must be present at the leading of evidence and pronouncing of sentence, and that if this be not the
case, the sentence is void.

1

So strongly were the Courts im-

pressed with the necessity of enforcing

every

case,

where

this

that they in

this rule,

was omitted, since the ruling decision in

the case of Macalister, in 1812, have found the private party, or
the Procurator- Fiscal, liable in expenses.
And in the case of
William Ferguson, 6th August, 1815, the Court, in respect the

pannels were absent at the deposition of the principal witness, and
when judgment was pronounced against them, suspended the
2
But it
sentence, and found the prosecutor liable in expenses.
has been held by the Supreme Court that these rules, as to the
presence of the pannel at the proceedings, &c., do not apply to

a complaint at the instance of a private party, with concourse of
the Procurator-Fiscal, against a party accused of breach of the

Game Laws, on the principle that it is not for the interest of
either of the parties that the strict rules of criminal procedure
should be applied to such cases. 3
8. In the selection of the form of process to be adopted in regard to any particular crime, it does not appear
to be safe to try any case in an inferior Court without a

where the charge

is of such a kind as to warrant, if
months' imprisonment, and caution to the
amount of L.50.

jury,

proved, six

It often is a matter of the
very highest importance, to know
whether a particular offence should be prosecuted in the inferior

Court, with or without the assistance of a jury, the more especially as the Court, in cases where they think that it has been

improperly omitted, are in use not only to suspend the sentence
It is
simpliciter, but find the prosecutor liable in expenses.
1

June 22, 1812; Macalister and

Ei>kiue,
lis,

Dec.

14,

Nov. 1828.

1818; Hume,

ii.

others,

68.

June 17, 1816; James M'Hendry, John
Uim-portcd.

Record.

3

Sloan

v.

Earl of
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highly desirable, therefore, that the Court should lay down some
general rule, by which it may at all times be at once known

whether a case should be

down such a

In laying
tried with or without a jury.
seem to be the nature of

rule, the best test would

the punishment concluded for in the libel, because that is the
conclusion at which the prosecutor, to whom the whole circumstances are

known, has arrived concerning

it

and

;

if

he deem a

heavier punishment than that fixed by a certain rule as competent
to be inflicted without a jury, called for in the circumstances of
the case, he has it in his power to adopt the other and more

solemn form of procedure. But however that may be, certain it
is that the Court have
always eluded the laying down any such
and
confined
their judgment to the special cases
rule,
general
brought before them, and uniformly pointed to the principle of
judging of this question by the imtnrn of flic cliarye, rather than
the conclusions of the libel.

say what the law

is

on

It is

this point

extremely
but as it
;

difficult, therefore, to
is

a matter on which

both the public prosecutors and magistrates throughout the country are daily called on to decide, and the penalty on the former is
so severe

if

they decide erroneously, I have deemed it indispensome such rule as is above laid down, subjoining

sable to ha/ard

the authorities on which

it is

founded for

its

correction or illus-

tration.

The

principle, as laid

whether

down by Baron Hume,

is,

that an infe-

Sheriff, Justice of the

Peace, or Magistrate
of a borough, may try without a jury, on a libel concluding for
fine and damages, or imprisonment only, or banishment forth of

rior judge,

the borough or county. 1

This principle was abundantly confirmed in former times, by several decisions of the Supreme Court.
Thus, a bill of suspension was refused, where a pannel was convicted, without a jury, of stealing grain from a barn, entered by

means of

2

and in another case, where a party, convicted of insulting a provost, and resisting his officers, had been
sentenced to pay a fine of L.5, to be imprisoned a month, and
false

keys

;

banished the burgh for three years. 3 It was expressly found in a
case of embezzlement by a steward of his master's farm, and where

imprisonment, pillory, and banishment for
1

Hume,

1767.

ii.

147.

'

John Falconer, March 21, 1757.

life

3

from the county

Alex.

Flight,

March

13,

AND INFERIOR COURTS.

55

was the sentence, " that such a charge was competent to be tried
the Justices of Peace, without a jury."
A libel before the
l>y
Steward of Kirkcudbright, for assault and battery, which concluded for imprisonment, fine, and damages, originally with a
jury, was remitted to the inferior judge, with instructions to proceed " without a jury"- A suspension of a sentence of the
1

Sheriff" of

fine of

Ayr, of imprisonment for fourteen days, and to pay a
L.50, to be levied by imprisonment, on a charge of sundry

attempts at 'subornation, founded on the right of
was refused, after advising a full written debate. 3

trial

by jury,

And at a very

recent period, a sentence of the Sheriff of Edinburgh, awarding
three months' confinement in Bridewell, in pursuance of a conviction for theft, without a jury, was confirmed, and the advocator
4

found

liable in expenses.
Clear as these precedents are on one side of the question, their
authority has been weakened, if not overturned, by a still later

course of decisions, in which the opposite principle has prevailed,
and which are now understood as forming the fixed law on the subject.

M William, Dec.

The first of these cases was that of Michael
1818. This man had been sentenced by the

c

Sheriff of Edin14,
burgh to nine months hard labour in Bridewell, and five years banishment from the county, on a conviction, without a jury, of two
acts of theft, one of a cotton handkerchief, and one of a silver
watch ; both stolen from dwelling-houses, under former convic" in
In a
the
tion for the like crimes.

Court,
suspension
respect
of the nature of the crime charged against the complainer, find
that the Sheriff, notwithstanding the usage alleged to have taken

ought to have proceeded with the assistance of a jury, and
5
In the next case, the matter
therefore suspend the sentence."
underwent a still more deliberate discussion, and a judgment
woman was there prosecuequally decisive was pronounced.
place,

A

ted at the instance of the Procurator- Fiscal of Perthshire, on a
libel

"
concluding to have her punished
by

fine,

imprisonment,

and banishment from the county, all or any of the said punishThe fact charged was, that she had within a close adments."
of the streets of Perth, picked a gentleman's pocket
one
joining
of L.14. The trial was without a jury, and, on advising a bill of
1

Archibald Tait, Fab. 15, 1776

and David Cochranc, March 14, 1803
ii.

148.

Craig and Clarke, March 15, 1788
*

George Stcdman, June 20, 1810

9

8

Robert

Hume,
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" in
crime
respect of the nature of the
suspension, the Court,
the
find
that
Sheriff
the
charf/ed against
ought to
complainer,
this case with the assistance of a jury, and
The Court there laid
the
therefore suspend
letters simpliciter"
to go by in this
that
the
criterion
the
down
proper
principle,

have proceeded in

1

matter
the

is

libel.

the nature of the crime charged, not the conclusion of
This want of a jury was one of the reasons of suspen-

sion, in the case of William Martin, Nov. 7, 1827, charged with
an assault upon a woman, and wounding her in the throat with a
knife, which was followed with a month's imprisonment, and

caution to keep the peace for three years ; but the decision of
the Court suspending the sentence, was not founded upon that
to grant any warrant against wit2
At
of
compearance on the libel.
day
in
the
case
of
Edward
Robertson,
Inverness, Sept. 20, 1827,
Lord Alloway suspended the sentence, which was one month's

alone, but

upon the omission

nesses

after the first

till

imprisonment, following on a charge of having obtained money
by u swindling game, and an assault committed to the effusion of
blood, on a magistrate acting in the execution of his duty when
apprehending him. The Sheriff had pronounced so lenient a

sentence, upon the ground that there was no evidence that the
pannel knew the person assaulted was a magistrate ; but Lord
that the nature of the charge was the thing to be
not
the limitation of that charge arising from the proof
to,
which was disclosed. 3 Lastly, in the case of John Blackwood,

Alloway held
looked

Dec.

17, 18*27,

which was a suspension of a judgment of the

Sheriff of Edinburgh, who had sentenced a
hard labour in Bridewell, for stealing
12

man

to six

months'

and a pocket-book
from a shop, on the ground of the want of a jury, the Court
suspended the sentence simpliciter, and found the prosecutor
4
liable in expenses.

It is evident from these precedents, that it is a matter of no
small difficulty to say what cases should be tried with a jury, and
in what that
solemnity may with safety be dispensed with. The

principle on which the Court proceed, however, is to judge by
the charge contained, not the punishment concluded for in the

And in applying this principle to practice, perhaps the
nearest approach to a fixed rule on the subject is that contained
in the text.
Certainly all cases of theft, with the aggravation of
libel.

1

Um-cporteil

;

Hume,

ii.

148

9

*

UtueportecK

Hume,

ii.

149.

4

Unreported.
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housebreaking, or opening lockfast places, or of being habit and
repute a thief, or previously convicted, if more than once, of theft,

seem
if to

The same may be said of simple theft,
10 or upwards, or to the extent even of a
from the person, and by a practised thief.

to require a jury.

the

amount of

few pounds only,

if

Assaults in the general case, are in a peculiar manner the fit object of summary convictions ; but the case seems to be different,
the injury has been to the fracture of bones, or
danger of life,
or attended with mutilation or irreparable injury to the person.
Swindling also in trifling instances, or for inconsiderable sums,

if

may
ed

if

dual,

be safely tried without a jury ; but one should be summoneither repeated instances have occurred in the same indivi-

however small the sum taken in each, or

if

a sum above

10 has been taken on one occasion, or more than one previous
conviction exists.
In short, the principle of law is, that all the
graver and more serious offences, though punishable by imprisonment only, should be tried by a jury and it is the safe side to
err on, as the law stands, to summon a jury in a case where it is
unnecessary, rather than to omit it where it is thought requisite ;
for no sentence can be set aside, where a
jury has needlessly intervened, but it may where it has been improperly omitted.
But while this is the law, to which every judge and practitioner is bound to pay particular attention, while it remains unaltered, it deserves consideration, whether the rule of requiring
a jury has not been pushed sufficiently far in our practice, and
whether there is really any practical advantage to the prisoner in
the great majority of cases of the minora delicta^ in subjecting him
The superior severity of punishto this public method of trial.
ment following on jury trial is obvious. It confers frequently
legal infamy, which a summary conviction does not ; it renders
the crime of the pannel known to the whole assize, and too often
makes retreat from the paths of error impossible, by the publicity
which it gives to his delinquence, and it leads to much longer and
;

more grievous imprisonment, both because the citation is longer,
and jury trials are taken up by the Sheriffs at stated periods, like
quarter sessions, instead of being disposed of de die in diem by the
Sheriff-substitute on the spot, as they successively arise.
Jury
trial is of inestimable
importance in all political cases, and all

where a grave sentence, decisive of the prisoner's
as
that
of
death
or transportation, is to be pronounced ; but
fate,
in smaller cases, where imprisonment only, or fine, is to be the
cases whatever
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and abridgement of previous confinement, coupled with the
means of retreat from crime, are the greatest benefits to the prisoner, it may well admit of doubt, whether a privilege introduced
result,

for his benefit does not too often practically

become an aggrava-

tion of his sufferings.
this point become at any future time the
of
legislative enactment, it seems highly desirable, on the
subject
one hand, that it should be fixed by some definite line, what

Should the law on

cases must be tried by jury, and what not; and, on the other,
that no suspension of a sentence on the ground of the want of
a jury should be allowed, except where it appears by minutes on

record that the pannel, before the interlocutor of relevancy was
pronounced before the inferior judge, had made that demand.

And it is equally material, that in trifling cases, where a few
months' imprisonment is likely to be the punishment, the prisoner
should not be subjected to the lengthened confinement and legal
infamy which follows

this

more solemn species of

sidering this subject, it is of

:

The

trial.

In con-

determine whether the

importance
the nature of the charge, should be
former appears at first to be the more certain and

punishment concluded
the test

to

satisfactory one to
that it leads to the

for, or

assume

;

but

it is

liable to this inconvenience,

compounding of crimes, and the prosecution of
offences, for the sake of convenience, before a tribunal where an

inadequate punishment only can be pronounced ; an evil of which
the police courts of the country afford ample experience.
9. Inferior Borough Courts have still the power, without a jury, of inflicting corporal pains, in so far as relates to broils, assaults, or proper
police offences ; but

or Justices of Peace, cannot exercise that
power
summary fashion, at least in the more grave and

Sheriffs,

after a

serious transgressions.

The experienced

necessity of a police of great towns, and the
extraordinary vigilance and sharp coercion requisite to restrain
the growing depravity of their lower class of citizens, have

long

ago introduced the principle, that Magistrates of boroughs

may

without a jury inflict corporal pains, in proper police transactions,
such as broils, assaults, or outrages in the streets,
keeping of disorderly houses, or other the like offences against the peace and

AND INFKUIOU

(

59
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good order of the borough. This was ascertained by an enquiry
of the Court into the usage of all the royal
boroughs, and express2
A sentence of the Maly sanctioned by their solemn decision.
of
in
was
the
gistrates
Edinburgh
succeeding year confirmed, who
had adjudged a woman, keeper of a brothel, who harboured juve1

and

nile thieves

prostitutes, to

be confined in the House of Cor-

rection, privately scourged, and drummed out of the borough.
The like judgment was given, without taking an answer, in the

3

case of the suspension of a sentence of the
Magistrates of Edin-

burgh, who had sentenced two prisoners to be scourged through
the borough. 4 And in the case of John Johnstone, Feb. 23, 1789,
the Court refused to listen to any argument on the general
point,

" how

pains could in any case be inflicted without
proceeding by calling a jury;" though they suspended the sentence in the special case before them, upon the ground of its
5
ha'ving been fit for that mode of trial.
far corporal

Although, however, this usage has, from the necessity of the
been admitted in regard to Magistrates of boroughs, it
does not appear that it ever obtained in the Sheriff Courts, nor
r

ase, thus

even

Borough Courts, except in regard to the minora dewhich are properly the subject of police. There are, indeed, some earlier instances where such corporal pains inflicted
in the

licta>

were sustained by the supreme Court; 6 but the
matter was settled in the negative in the noted case of Leonardo
Piscatore, 1770, who was accused before the Sheriff of Mid-Lothian, without a jury, of firing and wounding with a pistol, on a
libel which concluded not only for damages, but corporal punish-

by

justices,

He
ment, by whipping, pillory, imprisonment, or otherwise.
advocated on the ground, that in such a case he was entitled to
a jury

;

and the Court remitted

summon an

to the Sheriff, with instructions

although the prosecutor, in his answer to
7
the bill, had limited his conclusions to the damages only. In two
subsequent cases, in both of which the charge before the Sheriff

to

assize,

of Mid-Lothian contained different acts of assaulting, wounding,
and maiming, and subsequent thefts from the persons assaulted,
and concluded for punishment by whipping, pillory, banishment,
1

Hume,

ii.

149

Fac. Coll. p. 7

Match
'

10, 1788.

3

2

Young and Wemyss, March

19,

1780; Hume,

4
Thomas KlUot
Jean More, Jan. 17, 1784
"
5
Robert Do\v, July 1:5,
Hume, ii. 160.

Maclaurin, No. 100.

;iml
I

7:>!>

ibid. App. to
James Alexander,
;

Tlunu-,

ii.

].'>0.
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or otherwise, the Court found, on separate advocations, that they
1
So also in the case of John
should have been tried by jury.

Johnstone, Feb. 23, 1789, though the Court, as already noticed,
refused to hear an argument on the general point, as to the incompetence of inflicting corporal pains in any case but on the
verdict of a jury, they, in the special circumstances of that case,
which was an aggravated assault on a passenger in the street,

suspended the sentence, in respect a jury had not been summonIn a subsequent case, where a pannel had been sentenced
ed.
Sheriff of Clackmannan, without a jury, to stand in the
the
by
the streets of Alloa, and bapillory, and be drummed through
nished the county for three years, under certification of whipping
in case of return, though the Court suspended the sentence on a
separate ground, they expressed strong doubts of the power of
2
the justices to inflict the sentence of pillory without a jury.

Where the Justices of Peace for Argyleshire had sentenced a
man summarily to stand in the jugs for prevarication, the Court
3
And in a case where the
suspended the sentence simplk-iter.
Sheriff of Glasgow had sentenced a man for stealing lead from the
roof of a house, to the pillory for half an hour, twelve months'
imprisonment, and banishment from the borough, under pain of

imprisonment to the extent of two years, in case of return, the
Court in a suspension, where the want of a jury was mainly
ruled on, suspended the sentence quoad the pillory, and reduced
its

amount

Upon

in other particulars.

1

the whole, though no judgment has yet been pronounit has been found
incompetent for an inferior judge

ced, in which

pronounce sentence awarding corporal pains at all without a
jury; yet the leaning of the Court has been constantly becoming
stronger of late years, to check the infliction of such a punishment
on any other foundation than the verdict of an assize. The thing
to

itself also

has gone out of use, by the change of manners, and

probably there is no inferior judge who would now take upon
himself such a responsibility, even in borough cases, unless the
verdict of a jury has intervened. And there appear many reasons,

amply sufficient to vindicate such a change, in the altered temper,
and increased humanity of the times, and the experienced in1

Wm.

net Clerk,

Brown, March 19, 1783; Hume,

May

June 13, 1803.

22,

1800.

3

ii.

150;

Lachlan Graham,

Wm.

May

17,

Ballautine, eod. die

l&OO

4

'Ja-

John Tweedale,
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efficacy of corporal pains, except in case of juvenile offenders, to

answer the ends of punishment.
It is a just rule also with the Justiciary Court to
discourage the
imposition of long imprisonments by the Sheriff without a jury.
I'pon tins ground, in a late case, where the Sheriff of Mid- Lo-

thian had sentenced a

woman

convicted of attempt at wilful

fire-

raising before himself, without an assize, to two years' imprisonment, the Court, on a suspension, reduced the punishment to one

upon the ground, that so long an imprisonment should not
have been inflicted by the Sheriff without a jury. 1
year,

10. In

of the greater boroughs the Magistrates
have a right of sheriffship, which gives them the same
jurisdiction within their bounds which the Sheriff has in

many

the county.

The magistrates of all boroughs have an inherent power, as
conservators of the king's peace within their bounds, to repress
by suitable punishments the inferior transgressions against the
But besides this, to
quiet police, or good order of the town.
some of the greater boroughs, such as Edinburgh, Glasgow,
and Aberdeen, a right of sheriffship is attached, under which the
Magistrates of the borough enjoy the like jurisdiction within the
2
royalty, as the Sheriff does over the county in its landward parts.
Instances accordingly have not been wanting of late years of
by jury taking place before the Magistrates of Edinburgh,

trials

though from the obvious inadequacy

in general of such functionin
soever
their
aries,
respectable
proper province to addressa
on
criminal
matters, such trials usually take place
ing
jury
before the Sheriff of the county.

how

11. By a recent statute, the period which must elapse
before any capital punishment can be carried into effect,
is

fixed at not less than fifteen,

days after

nor more than twenty-one

pronouncing sentence,

if

to the south of the

Forth, and not less than twenty, nor more than twentyseven, if to the north of that river ; but inferior corporal

may be ordered

pains

1

to

be inflicted in the

Robina Spence, Feb. 24, 1824,

ante, vol.

i.

first

443,' Hume,

ii.

situation

70.
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after the expiration of eight, in the
after pronouncing sentence.

second of twelve

(lavs

By the 11 Geo. IV. and 1 William IV. c. 37, it is enacted,
" That from and after the first
day of August next, after the passing of this act, every sentence of any criminal court, imposing a
capital punishment, if pronounced in Edinburgh, or in any other
part of Scotland, to the southward of the Firth or River of Forth,
shall specify a day for having the same put in execution, not
being less than fifteen days, or more than twenty-one days after
the date of such sentence and if pronounced in any place to the
northward of the said Firth or River of Forth, the day to be so
be not less than twenty days, or more than twentyspecified, shall
;

seven days, after the date of such sentence."
the previous act, 11 Geo. I. c. 16, it is enacted, " That
after the 1st June, 1725, no sentence or judgment of
civil magistrate, or court of judicature, importing a capital,

By

from and

any
or any corporal punishment,

if

pronounced

in

Edinburgh, or any

other part of Scotland, to the south of the Firth or River of
Forth, shall be put to execution within less than thirty days
after the date of such sentence

;

arid if

pronounced any where

to

the northward of the said river or Firth of Forth, shall be put to
execution within less than forty days after the date of such sen-

tence provided, nevertheless, that nothing herein contained shall
hinder or disable the Courts of Judicature, or any other civil
;

magistrate within Scotland, to commit to jail and detain in custody,
in order to trial, or in order to the execution of sentence, as they

by law might have done before the making

of this act."

" so much of the said recited act
(11 Geo. I. c. 26)
as prohibits the sentence of the Courts of Judicature importing
u capital punishment from being put to execution within the
"
therein
which is
the 11 Geo. IV.
It is only

specified,"
repealed
by
William IV. c. 37," and consequently the provisions of the
in full force as to all corporal
punishments not
prior act remain
" That
the
3
But
Geo.
c. 32,
II.
is
it
2,
enacted,
by
capital.
from and after the 24th June 1730, it shall and may be lawful to
and for all the said Magistrates and Courts of Judicature, to put

periods

and

1

in execution any judgment or sentence, importing any corporal
punishment less than death or dismembering, if given or pronounced in any part of Scotland to the southward of the Firth
or River of Forth, after elapsing of eight days, and if given or
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in

any other place

to the
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northward of the said Firth or

River of Forth, after the elapsing of twelve days, from and after
the date of such judgment or sentence respectively, provided
always that it shall and may be lawful to and for the Judges of
the Court of Justiciary, or any of them, who are hereby severally
authorized and required, upon application made, and a reasonable

cause shown to him or them, by any person or persons who shall
find themselves aggrieved by any such sentence or judgment,

pronounced by any Court of Regality, or other inferior civil
magistrate or Court of Judicature, to stay all execution of such
judgment or sentence for the space of thirty days, to the end
that such application may be made for redress as is agreeable to
the laws of that part of Great Britain called Scotland."
Inferior judges are expressly required by the late Act of

Ad-

of these acts in
journal, to attend to the provisions
capital or corporal punishments,

pronouncing
and the subsequent act of Wil-

Under the present
of course universally obligatory.
which
the
within
law, therefore,
capital or corporal
periods
into
stand
thus
carried
be
execution,
punishments may

liam IV.

is

:

1.

Capital punishment

2.

must be fixed

and twenty-one days from the date of the senfrom twenty to twenty-seven.
of
any sort less than life or dismemCorporal punishment,

between
tence

to the south of Forth,

fifteen

to the north of that river,

;

bration,

may

be directed to be carried into execution eight days

after the date of the sentence, if to the south of the Forth, twelve
if to

the north of that river.

Any single Judge of the Justiciary Court may, on an application from a person sentenced to corporal pains within the short
last specified, grant a respite for thirty days, to afford time
3.

period
for

an application to the Royal mercy.

12. Banishment from Scotland, or from any borough
or district of Scotland, can now be competently pronoun-

ced only in cases where that penalty
Act of Parliament.

By

11 Geo. IV. and

" That

1

William IV.

is

c.

imposed by special

37,

$ 10, it is

enacted,

competent for any Judge or Magistrate to
pronounce upon any person whatsoever convicted of any crime,
a sentence banishing such person forth of Scotland only, or forth
it

shall not be
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district, or

any borough, or

of

county of Scotland, save and ex-

of the Parliament of
cept in those cases where, by any act or acts
forth of Scotof
banishment
the
in
force,
Scotland, now
punishment

enacted and specially provided for any specific offence."
enactment it is still lawful to pronounce the sentence

is

land,

Under

this

of banishment from Scotland, in cases such as celebrating clandestine marriages, where that punishment 'is specially provided
for that offence but is no longer lawful to
such
sentence, or of banishment from any borough or
pronounce
shire in crimes at common law, or where that pain is not specially
The practical effect of this enactment
enjoined for the offence.

by Act of Parliament

;

evidently will be to cause this peculiar species of punishment
suited to the infancy of legislation, and which merely relieves
one part of the country at the expense of another, to go out of

use altogether.

13. The Court of Session, in virtue of special statute,
are competent to the trial of several crimes, and of all
criminal facts, so far as necessary to judge of civil or
patrimonial conclusions ; but in such cases, the verdict

of the one Court

By

is

no evidence

in the other.

various statutes the Lords of Session are invested with a

criminal jurisdiction in regard to particular offences, which are
in an especial manner connected with their own department of

Thus they are competent to the trial of deforcement and
breach of arrestment, of contravention of lawburrows, 2 of perjury
and subornation, when emerging in business before themselves; 3
business.

1

of fraudulent bankruptcy, 4 wrongous imprisonment, usury, and
clandestine marriage, to the effect of inflicting the pecuniary
5

By

transgressions.

ancient custom also, they are competent to

of falsehood and forgery, both when brought before them
in the form of improbation, and by petition and complaint, or of
the

trial

inferior species of falsehood when committed in the course
of proceedings before themselves, or of those inferior officers of
the law who are subject to their immediate
superintendence and

any

control. 6

The
1

criminal jurisdiction of the Civil Court, however, though

1581,

1597,

c.

c.

251

118
;

*

1661,

1581,
c.

34.

c.
6

117

Hume,

3

ii.

1555,
71.

c,

47

4

1696,

c.

5

8

1701,

c,

6

j
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frequently put in force in former times, is now more the subject
of curiosity than use, as the forms of its proceedings are inconsistent with the

now

proper investigation of delinquencies, and

it

is

accordingly, where any delinquence emerges before

usual,

themselves, to remit the case to his Majesty's advocate for investigation and trial before the Justiciary Court.
It is of

sion

is,

more importance

ex virtute

to observe, that the

competent

officii,

Court of Ses-

to the investigation of all cri-

how high

or atrocious soever, where they emerge or
are necessary to the decision of questions of assy thment, damages,
or civil interest brought before them. 1
Thus, though not autho-

minal

acts,

by any remit from a criminal judge, they may decree as2
sythment to the kinsman of one who has been murdered. In like
manner, the injured husband may receive damages from the seducer of his wife, or one assaulted may raise an action of reparation and damages
too many of which, proceeding often on the
most frivolous grounds, have been brought, since the introduction of jury trial, in the Jury Court.
So also, if a verdict has
been returned against any one, convicting him of theft, wilful
fire-raising, defrauding insurance offices, or the like, and he escape
rized

;

with his

he

is

life

by a pardon,

liable in the Civil

restriction of the libel, or the like,

Court

still

for restitution of the value of the

3
goods stolen, or the damage occasioned by the crime.
Farther still, though no criminal process at all have been raised,
either from the Lord Advocate declining to prosecute, or any

other cause,

still

the injured party

may

himself bring a

civil ac-

tion for reparation of the wrong occasioned, and in the course of
that action the whole criminal acts may be tried before them just
as before the Criminal Court.
noted instance of this occurred

A

November 11, 1819. This man
had been apprehended some years before, on a charge of having
broken into the Paisley Union Bank, and stolen bank-notes to
in the case of Moffat v. Miller,

amount of -20,000.
1000 were found on

the

When

apprehended,

his person, which the
the hands of the town-clerk of Edinburgh, with

of

bills to

Bank

the value

arrested in

whom they were
been purchased
had
officially deposited, upon the ground that they
was libewith part of the stolen property.
afterwards
Moffat
he some
and
as
the
Lord Advocate declined to prosecute,
rated,
1

2
M'Lauriu, No. 98 ; Abornethy of May;
Hume, ii. 71
Campbell of Kilberry
'
No. 99
Buchanan v. Bontein, Nov. 27, 1739; Kilk. Res Judirnta, No. '_.
;

Ibid.
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in a multiplepoinding brought in
years after claimed the bills
name of the town-clerk, and thus the Bank were compelled to

A

prove the theft, to resist restitution of the claimed money.
remit was made to the Jury Court to investigate the fact, and a
trial ensued, in the course of which the crime was completely

brought home to him, and verdict passed in favour of the Bank.
Subsequently he was arrested on a criminal charge for the same
offence, convicted on January 1*2, 18:20, and sentenced to death,
though he died in prison before it was carried into execution.
Of course, the Court are equally competent to investigate all
such criminal acts when they are not the grounds of a libel, but
1

brought forward incidentally as a defence against a demand made
by others. Of such a kind was the case of Moffat v. Miller, al-

and another instance occurred in the case of Ker
Fire-Office, Feb. 1, 1797, where, on an action against
underwriters for the value of a house which had been consumed,
the allegation that it had been wilfully set on fire to defraud
ready noticed

v.

;

Sun

them, was made the subject of investigation in the Civil Court."
Where the accused has already been tried in the Criminal
Court, the whole evidence must be a second time laid before the

Baron Hume, indeed, lays it down,
jury in the Civil Tribunal.
that " if the pannel has been convicted thus far, regard shall probably be had to the evidence taken in his trial, that the Civil
Court will not require to have the whole proof taken a second
time, but will hold

it

for lawful evidence, unless

to the witnesses are

now shown,

themselves/' 3

this

But

opinion

as if
is

it

good objections
had been given before

more applicable

to the old

form of process, both before the Courts of Justiciary and Session, than their present

method of proceeding, which, being with

the assistance of a jury, and without the evidence being taken
down in writing in both cases, leaves no record of the evi-

dence in either but the judges' notes, which there is no authority
subsequent assize. Accordingly, in the late
case of John and James Wilson, which was an action
brought
for a malicious prosecution on account of a horse alleged to have
been maliciously slaughtered, the Court assoilzied the defender,
for submitting to a

on a proof taken in the Civil Tribunal, though the pursuer had
been acquitted under the directions of the Circuit Court at Ayr,
in spring 1827,
1

when

Murray's Rep. i. p. 272.
327. Feb. 1830.

lop, ix. p.

tried
2

on the criminal charge. 4

Fac. Col.

Hume,

ii.

71.

3

Ibid.

72

*

Shaw and Dun-

AND INFERIOR COURTS.
It has

long been

settled, that in

67

judging of the

civil interest,

the Court of Session are entitled entirely to
disregard a verdict
of acquittal obtained in the Justiciary Court. 1
So it was held in
a case where the jury in the Criminal Court had
acquitted the
paimel of an attempt to bribe the Solicitor of Excise ; but the
Civil Court, as in a case of turpis causa, refused action to the

alleged briber and his creditors, when suing for restitution of the
2
In like manner, in an action brought for
money.
recovery of
the insured value of a house which had been consumed
fire,

by

the Lords of Session assoilzied the defenders, upon the ground
that there was sufficient evidence of the house having been
wilfully
burned, though on a trial of the alleged offender before the Court

of Justiciary, an acquittal had been obtained. 3
The same point
was held as perfectly fixed in a subsequent case, where certain

cabinet-makers in Glasgow, having been convicted before the
Magistrates of that city of an assault, for the purpose of combi-

and subsequently obtained relief by bill of suspension, in
consequence of some flagrant irregularities in the procedure in
the inferior court, the Court held, in a subsequent action of
damages against the private party, grounded on the injury susnation,

tained in these proceedings, that the decision in the Criminal
to be entirely disregarded, excepting as an authority in
of
law, on the formal errors there given effect to ; and the
point
claim for damages disposed of on its own merits, as it might ap-

Court was

pear to the Court from the facts disclosed before themselves,
4
coupled with that previous decision.

14.

The Court

of Session have a

power of reviewing

the sentences of inferior Courts in certain police cases,

where the proceedings are rather of a civil than criminal
nature but wherever the suit is at the instance of the
or
public accuser, and properly of a criminal character,
;

with his concourse, if a
be
concluded for, and the
fine in vindictam publicam
the Justiciary
proceedings be of a criminal character,
Court is the proper place to apply for review.

though

at the private instance

From a very remote
1

v.

Hume,

Sun

ii.

72

8

of Session have been
period, the Court

Stein v. Bonar, Dec. 4, 1789, Fac. Col

Fire-Office, Feb. 1,

1797, Fac. Col.

and Brother, June 1820, unreported.

*

s

Trustees of J. Kerr,

Ronald and Others

v.

Robertson, Reid,
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in use to review the sentences of inferior courts in certain cri-

minal cases of a police nature, and that not only where the process
was at the instance of a private party for reparation, but of the
And this applied not only to senprocurator-fiscal for example.
1

tences awarding pecuniary pains, but to those even of imprisonfor a borough or county, or for caution to keep

ment or banishment

the peace, if pronounced on a summary trial without a jury, and
for such disorders as fall properly under the notion of breaches

of police. Accordingly, many cases formerly occurred, in which
not only were suspensions entertained of sentences of Magistrates of boroughs banishing persons from their bounds for keep2
ing disorderly houses, but even in cases such as stealing poultry,
where a fine of
10, caution for good behaviour, and imprison-

ment for six months, had been inflicted. 3
But these decisions, though pronounced

no very distant
consequence of the
weight
nearly
ideas have come to
of
more
correct
later
when
times,
practice
as
to
of
civil and crithe
lines
distinction
between
prevail
great

period, have

at

in

all their

lost

Mr Hume observed this tendency of our pracand mentioned it with commendation 4 and since his commentaries were published, the train of decisions has been so uniform the other way, as nearly to have swept this anomalous jurisdiction of the Court of Session from our practice.
In the first
of these cases, where the sentence complained of was that of pillory and imprisonment pronounced by a Sheriff against a porter
minal practice.

tice,

;

accused of embezzlement, the Court of Session unanimously refused the bill as incompetent. 5 This was followed shortly after, in
a case where a month's imprisonment only, and a fine of 30, had

been

inflicted

by the

Sheriff,

on a

libel at the instance of the
pro-

and three similar bills
were on the same day refused on the same ground of incompe6
tency. Again, in the case of John Gumming v. William Johnston,
June 29, 1810, the Court refused as incompetent, in pursuance
curator-fiscal, only for subornation of perjury,

of the opinion of President Blair, a
suspension of a decree of
the Sheriff of Renfrew, forfeiting the bail-bond
lodged for a

party who had been prosecuted in that Court at the instance of
a private party, in a libel
concluding for fine and damages on
1

Hume,

ii.

*

72

Maigaret Burns, Dec.
4

v.

Hume,

ii.

74

5

James M'Arthur and Jean Stevenson, Dec. 16, 1775, Fac. Col.
3
David Wilkie, July 10, 1798
12, 1789; Hume, ii. 72.

Walker and Rodger, Jan. 17, 1809, Fac. Col

Guthrie and Finlay,

May

15,

1810; Hume,

ii.

7o.

fi

Fiscal of Ayrshire
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account of an assault.
great judge,

"

69

" The

arises out of

forfeiture of this bond," said that
proceedings in a criminal case, and

must be judged by the principles of criminal law, of which a civil
court is not competent to
This obtained also, although
judge/'
the bond had not been forfeited at
calling the criminal process,
but upon a petition offered to the Sheriff three
days after, and
The same course was adopted in the

served on the cautioner.

1

Court of Session, in the case even of a sentence of a fine
only,
awarded in a prosecution at the instance only of the fiscal, for

it

the public interest, and not in relation to
any police transgresSo it was found in the suspension of a decree of the Jus-

sion.,

;

100 on a perLanarkshire, who had inflicted a fine of
son charged with fraud and imposition in relation to webs
given
out to be wove, on a libel at the instance of the fiscal alone, contices 'of

cluding for a fine to be levied by imprisonment, and other punishment in person and property. 2 On the same principle, a bill
of suspension of a sentence in the police court of 60 days' impri-

sonment, awarded against a boy on a charge of stealing a shovel
from a scavenger, was refused as incompetent. 3 In like manner,
where a party had been apprehended on suspicion of being concerned in a theft from a bank, and large parcels of bank-notes
had been seized on his person, which were made the subject of
a precognition, but the prisoner had run his letters without any
libel being raised against him, and he had applied to the Sheriff
for restitution of the notes, and the application was opposed by
the bank, on the ground of proceedings against the thieves in
London and elsewhere, and the Sheriff had ordered the bank to

say

these proceedings were likely to terminate, an advocawas held to be incompetent in the Court

when

tion of this interlocutor

4

It would
of Session, as it related to a subsisting criminal process.
have been otherwise if the precognition had been terminated, or

have reunduly delayed, as then the civil interest alone would
mained. Lastly, where a libel was raised by a private party,
with concourse of the procurator-fiscal, against a pannel for poi20 to the fiscal, with warrant of
soning a dog, concluding for
value of the dog, and
till
paid, thirty guineas as the

imprisonment
one hundred guineas as a solatium to the private party, and the
1

2
Fiscal of Lanarkshire v. Watson aud Ramsay, June
Hume, ii. 73.
rnreported
4
a
Unreportcd ;
John Porteous, Feb. 21, 1818; Hume, ii. 73
1812, Fac. Col
;

5,

Iliuno,

ii.

73.
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proceedings had been after the form of criminal courts, the Court,
on advising memorials, in respect of the form of the libel, and
the character of the proceedings, dismissed as incompetent an
1

advocation complaining of a judgment assoilzieirig the defenders.
Upon the whole, therefore, the rule seems to be now settled,
that where the public prosecutor is the accuser, or even where

the private party insists with his concourse, but the proceedings
have been of a criminal character, and a fine or other punishment
/'//
rindictam publicam is concluded for, the proper court of review
is

the Justiciary Court.

CHAPTER

III.

ON THE SOURCES OF CRIMINAL JURISDICTION.
IN the books of the foreign commentators, an ample commenis to be found on the sources of criminal
jurisdiction or the
circumstances which authorize a criminal tribunal to take cogni/ance of, and pronounce sentence on, an offender brought before
them.
These are the forum delicti, or the circumstance of the
crime having been committed within the Judge's territory: the
fortnn dt'prehnixioiii.^ or that of his having been apprehended there:
\\iejunun <iri(/inis or that of his having been born there; and the
tary

;

9

How

or that of his having been domiciled there.
far these principles are received in the Scottish practice, will best

forum

(lomicllii)

appear from the following observations

:

T\\eforu7n originis is so far received in our practice, that any person, born in the British dominions, is
guilty of high treason, if he is found in arms against the
1.

though in the service of another power but except
to that effect, it does not, per se, confer criminal jurisstate,

:

diction.

born in Scotland, though of foreign parents, he
country a debt of gratitude, for protection during the
and
long
helpless period of infancy, which is justly held sufficient to debar him, at any period of his life, from bearing arms
If a person

owes

is

this

1

James Roger

y.

Robert and Alexander Gray, Nov. 1820.

Fac. Col.
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No matter how short may
against the country of his nativity.
have been the period of his residence in infancy in this
country,
or how long and close his connexion with a
foreign state since
that time, still he is held in strict law to be under such
obligaon the footing of nativity, that he cannot shake himthem at any subsequent period of life.
Thus, in
Colonel
John Kirkpatrick, and eleven others, soldiers of
1665,
fortune, who continued to bear arms against this country, nottions to

it

1

self loose of

withstanding its rupture with the United States, in whose service
2
they wore, were outlawed for treason; and, a century after, AnM'Donald
had
sentence
of
death, as a traitor,- for acting
gus

under a French commission, in 1745, though he had been carhad always resided in that coun-

ried abroad in his infancy, and
try, to which all his possessions

and property attached him as a
But though such is the strict and necessary rule of law,
the humanity of the Crown will doubtless interpose its pardon,
in all those cases where the legal traitor is only constructively
connected with this country, and has not incurred, morally speaknative.

3

by violating a real allegiance, and forthe
getting
experienced obligation of actual protection during a
considerable part of life.
Traitors, such as Wolfe Tone, in the
Irish rebellion, who, on account of real or supposed grievances,
ing, the guilt of treason,

manhood

enemies, and are found combatgovernment, have not only no legal or moral
excuse, but they are the worst species of traitors, as uniting
foreign aggression with domestic insurrection, and seeking, in-

join in

the ranks of

its

ing to subvert its

numerous means of redress which the constitution
has thrown open, that aid from foreign powers, which experience
had proved is always more likely to aggravate than remedy any
stead of the

domestic

evils.

If a native of Scotland

go abroad, but return, commit a crime

and again escape out of the realm, the circumstance of his
birth shall thus far have weight against him, that he may be outlawed for the offence 4 though a foreigner, in similar circum5
But farther
stances, could not be subjected to that penalty.

here,

:

our practice does not warrant us in asserting that the
forum originis would, in our practice, be carried. There is no
authority for affirming that it would be sufficient to entitle our
than

1

this,

Hume,

i.

50.

8

Ibid. Dec. 27,

bert Crcswcll, Feb. 10, 1766.

*

1665

Hume,

ii.

3

Foster's Reports, Dec. 10, 1747.

50.

H

Ro-
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courts to try a native Scotsman for a crime committed abroad
even on another Scotsman, even if he should afterwards return to
A case of this description once occurred, with
this country.
1

this difference only, that the deceased, as well as the survivor,
was settled in a foreign country but in the end, in pursuance of
:

an act of Privy Council, proceeding on the ground, " in respect
that the said slaughter was committed out of our dominions," the
The case, however, would be much
diet.justices deserted the

more delicate, and possibly might be otherwise decided, if such a
crime were to be committed by one Scotsman on another,
though both resident at the time abroad, if they were in circumstances of close and immediate connexion with this country, as

if

both were in the service of a foreign ambassador abroad, or soldiers in a British regiment abroad, or members of a Scots factory
3

in a foreign country.
cided case to direct our

On

however, there

this point,

is

no de-

judgment.
If a Scotsman commits a crime abroad, and flies here for refuge, he is not liable to be apprehended and carried back to the

state

whose laws he has

violated,

by reason of

his inherent right

which he has done nothing within
4
this realm to forfeit.
If, indeed, he had been apprehended
abroad, we would certainly not have interfered with the right,
which they, like every other state, possessed, of punishing all persons, of whatever origin, who have committed crimes within their
bounds but if he returns here, he falls under protection of our
to the protection of our laws,

:

ordinary laws, intended to secure the liberty of the subject, the
most important of which declares, " that no person shall be trans-

ported forth of this realm, except with his own consent given bejfore a judge, or by a legal sentence," a term which is not
applicable to any preparatory order or warrant with a view to his trial
5

There

an exception, however, to this rule, in
apprehension of Scotsmen accused of crimes in
and
Ireland, which will be hereafter considered.
England
elsewhere.

is

regard to the

The forum domic ilii not admitted in our practo
the effect of authorizing the trial here of a person
tice,
2.

who

is

has committed a crime abroad

statute, the aid of

1

*

Hume,
Ibid.

ii.

ii.

2

50

52.

&

our magistrates

:

is

Captain H. Bruce, March 29, 1622.

1701,

c. 6.

Hume,

ii.

52.

although, by special

required to
Hume,

Ibid.

a

assist in

Hume

ii.

52.
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the apprehension of any person charged with
committing
an offence in any part of his Majesty's dominions.

A person

domiciliated here, whether a Scotsman or a foreigner,

any crime he may have committed abroad, is not liable to be
tried before our courts. 1
They are not instituted to administer
for

-

justice over the whole world, but in our own country, or a particular district of it only ; and, therefore, if the crime

charged

has been committed beyond those limits, they are neither called
upon nor entitled to step forward for its correction.

With respect, however, to the apprehension of persons charged
with committing crimes in England or Ireland, or any other part
of the British dominions, we have a variety of statutory enactments, calculated to ensure their arrest and detention, in order
where the crime was commitcommented on in speaking of arrest and

to their transmission to the place

which

ted,

will be fully
2

In

precognition.

all

these cases, however, the offender,

when

taken, must be transmitted for trial to the country where the
crime was committed and our courts, however authorized to investigate their charge in precognition, cannot proceed to its final
The case of theft, where the stolen goods are brought
disposal.
this country, is no exception to these principles,
so bringing the stolen goods within the jurisdiction of our
courts, a crimen continuum is committed, which makes the offenders amenable to their coercion, on the principle of the forum de-

from abroad into
for,

by

Accordingly, in a case where a man had been committed
to the jail of Kirkcudbright, on the warrant of a Scotch Justice,
licti.

on a petition from the procurator-fiscal of that shire, on the
charge of a forgery committed in England against the Bank of
England and the petition whereon he was committed, prayed,
" to detain him until he shall be removed to London,
upon a legal
;

warrant, there to be tried for the crime alleged against him, or
until he shall be liberated in due course of law;" the Court,

under the direction of Lord Justice-Clerk Hope, gave an immediate order for his liberation

;

"in respect the

procurator-fiscal

for a
county of Dumfries has no interest to prosecute
3
Aftercrime alleged to have been committed in England."
wards, he raised an action before the Court of Session, for the
for the

1

c.

Hume,

92.

ii.

52

Infra, c. iv

8

1612,

c.

2

;

13 Geo. Ill

.c.

31

;

John Rae Mure, Oct. 1809.

54 Geo.

Hume,

III. c.
ii.

53.

186

;

45 Geo.

Ill,
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the Judges concurring
penalties of the act 1701, and succeeded:
of proceeding for
course
the
that
in the opinion,
only competent
been to have inin
such
a
would
have
a Scotch magistrate,
case,

dorsed an English warrant, in terms of the statutes, and on that
warrant apprehended the prisoner, and transmitted him for trial
1
in that country.
Upon the same principle, where a prisoner

was charged with uttering forged bank-notes, partly in this
country, and partly in England and though the charge of uttering in England was given up by the Lord Advocate, in the
;

debate on the relevancy, but no proper restriction of the libel to the
Scotch charge was put on record, and the jury found the pannel
in arrest of judgment was susguilty generally, the objection
tained, that it was uncertain whether the pannel was not convicted of the English charge, and, therefore, that no sentence

could pass on the verdict."

crime, however, be committed, partly in tins
country, and partly in England, tbe pannel may be tried
and in the proof of that
for that part committed here
If

:i

;

incidentally be led of the previous
part of the criminal proceeding \vhich occurred in that

libel,

evidence

may

country.
If a crime

be committed partly

in England or Ireland, and
by throwing off forged notes at Belfast,
them here or composing and printing a libel

partly in this country, as

and circulating
in England, and circulating it here, no one can doubt that he may
be tried in this country for the Scotch part of the offence. Numerous instances, accordingly, have occurred, where in such
;

cases the trial for the uttering the forged instrument has taken
place in our courts, though they were fabricated in England or

Ireland;

in particular, Merries, April 1770, where the notes
3
off in London, and Macaffie, Nov. 1782.
Indeed,

were thrown

in almost all the cases

which have been tried in Glasgow of

late

years, for uttering forged notes, the actual forgery was committed
in the north of Ireland, and the notes were brought over for cir-

The same principle applies to one who
culation in this country.
writes an incendiary letter in England, and sends it down, whether
1

Fac. Col. 10th July 1811. J.

Elliot,

Rae Mure

18th July 1800, and 9th Feb. 1801

;

r.

P.

Hume,

F. of Kirkcudbright
ii.

53.

3

Unreported.

2

George
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stands in the

same

situation with one,

who, standing on the English side of the bora
der, discharges
gun at a man on the Scotch side and no reasonable doubt can be entertained of the competence of
;

trying

him in this country, where his crime has taken its destined effect.
Such a case, accordingly, has lately occurred. A person wrote
two letters, the one dated Dublin, containing threatening expressions, the other

Newcastle-upon-Tyne, containing a challenge,
and transmitted them both to a gentleman in Edinburgh. A
petition was presented to the Court of Justiciary, at the instance
of the Lord Advocate, setting forth these facts, and praying for

commit to prison till caution was found to keep the
and
the
court, without hesitation, granted the warrant
peace;
for.
This
prayed
precedent is of the more authority, because
the Court, on the day on which they granted the warrant, and
immediately before subscribing it, had had their attention specially
drawn to the nature of the crime charged, and the objection to
their jurisdiction over it, in a previous suspension and liberation,
at the instance of the same party, where they liberated him from
a former warrant, granted in relation to the same charge, but
on an irregular application. 2
By Mr Peel's act, 9 Geo. IV. c. 31, sect. 8, it is provided,
" That when
any person being feloniously stricken, poisoned, or
a warrant to

1

otherwise hurt upon the sea, or at any place out of England, shall
die of such stroke, poisoning, or hurt in England ; or being feloniously stricken, poisoned, or otherwise hurt at any place in England, shall die of such stroke, poisoning, or hurt, upon the sea, or
at any place out of England
Every offence committed in respect
:

of any such case, whether the same shall amount to the offence of
murder or manslaughter, or of being accessary before the fact to

murder, or after the fact to murder or manslaughter, may be dealt
with, enquired of, tried, determined, and punished in the country
or place in England, in which such death-stroke, poisoning, or
hurt shall happen, in the same manner, in

all respects, as if that
3
offence had been wholly committed in that county or place."
The same statute contains a provision for the trial in England,

under a special commission of oyer and terminer, of any of his
"
charged in England with any
Majesty's subjects who shall be
murder or manslaughter, or with being accessary before the fact
1

William Taylor, 4th March 1818; Hume,

ii.

54

Infra, c. iv

*

8.
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to

any murder, or

after the fact to

any murder or manslaughter,

the same being respectively committed on land, out of the United
Kingdom, whether within the king's dominions or without/'
1

" that
declares,

if
And it
any person, being married, shall marry
any other person, during the life of the former husband or wife,
whether the second marriage shall have take place in England
or elsewhere, this shall be felony :" and " any such offence may
be dealt with, tried, determined, and punished in the county
where the offender shall be apprehended, or be in custody, as if
the offence had been actually committed in that county." 2
This act does not extend to Scotland but it would appear
that the principle of our common law reaches all cases, without
any special enactment, of a cr/t/tc/t continuum^ or where a crime
consists in different acts, of which part are committed, and receive
;

accomplishment in this country. It is stated, accordingly, by Baron Hume, that in the case of a forcible abduction
and marriage by a Scots offender, if the woman, after being
seized in England, is brought to this country, even after her
marriage, and continues his confinement of her person there, he
becomes amenable to our courts for that his continuation of the
But if the crime, in so
illegal conduct within their jurisdiction.
far as the criminal was concerned, has received its full accomplishment in a foreign country, and the victim of the violence
their full

comes here as, if a man is wounded in England, and comes to
there seems no principle
Scotland, where he languishes and dies
on which, if the offender also comes here, he can be competently
by our courts

tried

:

for the criminal act has not received its full

accomplishment, nor was

it

continued here

:

its effect

alone re-

mained when the sufferer entered the jurisdiction of our courts;
and it is not the place where the consequences of criminal acts
were developed, but those where they were committed or contrived, that forms the proper quarter for their trial and punishment.
such continuous crimes as
be competently enquired into in our courts, it may often be-

It is evident, that in the trial of

may

come necessary to enter into the proof of the original hatching
or commencement of the crime, by acts committed in a foreign
country. Such proof is clearly competent, and is always admitted
when such cases occur in our courts not that these acts, com:

7

2
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can competently bejnade the subject of
punishment here, but that they are necessary to elucidate
or prove that part of the case that does fall under our jurisdiction,

initted extra territorium^
trial or

in the

same way

land

may

have

fled,

as the proof of a criminal act committed in Scotbe carried into any country to which the criminal may
or where he may have transported his ill-gotten gains.

4. T\\Q forum

deprehensionis

is

not admitted in

this

of a crimen continuum, or
country, except
where, by special statute, the cognizance of crimes committal t'.ffrn territoriitm has been conferred upon our
in

cases

Judges.

Akin

to the

forum

domicilii is the

forum

deprehensionis^ or

the jurisdiction founded on the actual apprehension of the offender.
Now, here there seems to be no room for doubt, that a

who

seeks refuge in Scotland from pursuit for a crime
is not liable to molestation, except by the
He has violated no law
force of special statute in this country.
foreigner,

committed abroad,

of this state his crime was of no evil example against its people,
and there seems no sound principle on which he can be subjected
to the jurisdiction of its courts.
Nay, there seems good ground
;

1

for

doubt whether the same would not hold in regard to a fugi-

tive stranger ; and whether our magistrates
authority to apprehend such a one, charged

would interpose

their

with a foreign crime,
to the effect of having him conveyed abroad to be tried in the
2
Accordingly, where
country where the crime was committed.

a warrant had originally been granted in England, by an English
information of a Scotsman, directed
justice, on the oath and
date of the warrant
against a domiciled Scotsman, not said at the
to have been in
proceeding on a charge of forgery,

England,

alleged to have been executed at Hawick, in Scotland, and not
followed by any uttering or proceeding in England ; and where
the warrant so obtained was brought by the obtainer thereof into
Scotland, and indorsed by a justice of peace for Selkirkshire,

and on that warrant the prisoner was committed to jail at Selkirk,
till liberated in due course of law, it was held by the court, that
the party, and
damages were due, and 300 was awarded against
It was held, that the
n!>sidiarie
the Scotch justice also.
against

1

Hume,

ii.

56.*

Ibid.
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proceedings in Scotland were exceptionable ; and on general
relative
principles that the original warrant was utterly wrong, as

committed solely in Scotland, and for which no Engtrial, instead of a warrant having been origiin
the
obtained
county where the crime was committed, and
nally
to the English justice, within whose jufor
indorsation
brought
risdiction the offender may be suspected to have been.
It has been decided, however, that where a person had stole
horses in England, escaped with them across the border, and
been taken with them in his possession in the county of Selkirk,
he might be competently tried for the crime in the Court of Jus2
In this, however, there is truly no departure from printiciary.
theft is an exception from the general rule, being a
for
ciple

to a crime

lish court could hold

1

;

so as to be continued in Scotland, by the act
there committed of the thief arriving with the stolen goods, and
3
Sir
travelling onwards, with a view to the disposal of the spoil.

criiiicn ni/i/tHi/.ni/t 9

"
George Maeken/ie accordingly declares, that not only where
the crime itself was fully committed, may it be tried, but where
any part of it was committed and, therefore, a thief may be
judged) not only where he first broke the house, but by the judge
of that place where he was taken with the thing stolen :" and he
;

adds,

" with

wherever a thief

us,

be hanged; nor

is

that

taken with a fang, he may
judge obliged to send him back, except
is

either in the ease of prevention or replegiation." 4
The principle, accordingly, of theft being a furtum continuum, and, as

such, founding a jurisdiction in the courts of the territory into
which the stolen goods are brought, is perfectly established in

our practice, and

an especial manner exemplified every day
who have brought stolen goods from one
shire or the jurisdiction of one circuit into another. 5
is

in

in the trial of offenders

But

it is

much more

doubtful whether

it is

competent

to try,

within the district into which the goods have been
brought,
the aggravation of housebreaking, committed in. another
or jurisdiction.
This point occurred at Stirling, 26th
in
the
case
of Charles Tawse, who was
1818,
theft,

by housebreaking, committed

and continuing the
to trial at the latter
1

Knox

r.

March 1767.
4

theft into the

charged with
county of Renfrew,

county of Stirling, and brought

The Advocate- depute,

town.

Aitken and Anderson, 18th Dec
Maclaurin, No. 76

in the

3

Hume,

county
September

1813
ii.

54

Hume,

;

4

ii.

56.

M'Kenzie,

ii.

to avoid the
2

Joseph Taylor,
tit.

2. p.

Walter Tyrie, Perth, Spring, 1826. Alexander Lees, Jedburgh,
Spring, 1821.

179.

11CES
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objection, restricted the libel to the simple theft,

on which the
prisoner was convicted, and had sentence of imprisonment for

This was confirmed by Lord Justice-Clerk
another
case, where the pannel was charged with stealBoyle,
a
ing
horse, by breaking into a stable in the neighbourhood of
twelve months.

1

in

Haddington, and carrying it into the county of Roxburgh, where
he sold it at Kelso, and was brought to trial at the
Jedburgh Circuit.
His Lordship held it extremely doubtful, whether the
housebreaking could be proved, as

it

was beyond the

jurisdiction

of the Circuit, and exemplified the point by a murder committed
in one jurisdiction, and followed
by robbery, arid the carrying the
robbed goods into another, in which case there could be no^oubt
that the

murder could not be charged

in the

new jurisdiction,

nor

referred to in proof, except as proving or illustrating the
robbery,
which constituted the sole crimen continuum* The same prin-

was

down by

same learned judge, at Stirling, in a
some grain was charged as having been
committed, by housebreaking, in the county of Dunbarton, and
the theft was continued into the county of Stirling, by the goods
having been brought there and in pursuance of a recommendation from the Bench, the
charge of housebreaking was withand
the
convicted and punished of the simple
was
drawn,
prisoner

ciple

laid

the

case where the theft of

;

3

This principle seems obviously applicable, either to the
aggravation of housebreaking, or opening lockfast places, which,
of course, cannot be committed, except in one particular place,

theft.

aggravation is charged in a court whose jurisdiction does
not reach that place ; but it does not apply to an aggravation,
such as habit and repute, or previously convicted, which is per-

if that

sonal to the offender, inh&ret ossibus, and which, of course, he
brings with him into the new jurisdiction into which the theft is

continued.

or resctter, is
a
special statute, the trial of thief,
of
the
United
in
Kingdom, for goods
competent
any part
5.

By

brought and received there, stolen in any other part.
continuum has been
principle of theft being a crimen
cases of theft of
all
adopted by the legislature, and applied to

The

1

Spring 1821. Unreported.

a

Stirling,

*

Alexander
Hume, ii. 55.
Autumn, 1823. Uureported.

Charles Tawse, Stirling, Sept. 1818;

1

Lees, Jedburgb,
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into Scotland, or vice
goods in England, subsequently brought
the 13 Geo. III.
versa, and to reset, in similar circumstances, by
this
statute prewhich
For all other crimes, the course
c. 31.
offender
apprehended on the
scribes is the conveyance of the
to
be dealt with accordthere
indorsed warrant to the locus delicti,
the
case of theft and rein
But
that country.
ing to the law of
It declares,
a totally different course.
or
otherwise
feloor
if any person
persons, having stolen,
in
or
other
either
effects,
niously taken, money, cattle, goods,
United Kingdom, shall afterwards have the same
part of the
money, cattle, goods, or other effects, or any part thereof, in his,
set, this statute prescribes

" that

her, or their possession, or their possession or custody, in the
of the United Kingdom, it shall and may be lawful to
other

part

and punish such person or persons for theft, or larceny, in
that part of the United Kingdom where he, she, or they, shall
so have such money, cattle, goods, or other effects, in his, her, or

indict

their possession or custody, as if the said money, cattle, goods,
or other effects, had been stolen in that part of the United King-

dom."
in regard to reset, the same act provides, " that if any
or
persons, in either part of the United Kingdom, shall
person
hereafter receive, or have any money, cattle, goods, or other

And

effects stolen, or otherwise feloniously taken, in the other part of
the United Kingdom, knowing the same to be stolen, or other-

wise feloniously taken, every such person or persons shall be
be tried and punished for such offence, in that part of
the United Kingdom where he, she, or they shall so receive, or

liable to

have the said money, cattle, goods, or other effects, in the same
manner, to all intents and purposes, as if the said money, cattle,
goods, or other effects, had been originally stolen, or otherwise
i
feloniously taken, in that part of the United Kingdom."
These enactments are repeated, and seem to be extended to

Ireland,

by the 44 Geo.

III.

" that doubts

may

narrative,

92.
7, which proceeds on the
be entertained, whether
they could

c.

be indicted and tried in that part of the United
such offenders have the said money, cattle,

Kingdom where

goods, or other
possession or custody, as the original offence was
not committed in such part of the said United
effects, in their

Under the words "

Kingdom."

stolen, or otherwise feloniously taken,"

'6.
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which occur in these statutes, in the clauses applicable both to
theft and reset, there can be no doubt that the trial of persons
for bringing robbed goods from the one country into the other, or
resetting such robbed goods here taken in England or Ireland, is
" felocompetent, as they are in the strictest sense of the words

But a doubt may be entertained how far the
to those who have obtained goods by fraud or

niously taken."

same rule applies

felony, according to the English law, signifying
" an offence which occasions a total forfeiture of lands or
goods,
or both at the common law, and to which capital or other punish-

swindling;

ment may be superadded, according to the degree of the guilt."
But in Scotland, goods obtained by fraud or swindling, are in the
1

strictest sense said to

be feloniously taken ; and such

is

the esta-

blished style of indictments in regard to them and, therefore,
there seems good reason for holding that our courts would, under
:

these statutes, be entitled to entertain an indictment, charging a
pannel, under these acts, with bringing into Scotland goods obtain-

ed in such felonious ways in England, though, without doubt,
the special crime of reset can apply only to goods acquired by
theft or robbery.
6.

the

The

forum

titled to try

ground of criminal jurisdiction is
under which head our Courts are en-

principal
delicti,

and punish every person, of whatever country,

who commits an

offence within their bounds.

The
tlie

chief source of criminal jurisdiction unquestionably is
forum delicti, or the right which every court possessing such

powers has to try and punish every person, without exception,
who commits a crime within their bounds. This power is universally recognised

by the laws of

who comes to

every foreigner
benefit of the protection of
obedience to them.

all

civilized countries

;

since

a state, and, pro tempore, obtains the

its

laws,

is

to yield
dispute, accord-

bound, in return,

There never has been any

commits a
ingly, that every person, of whatever country, who
crime within the bounds of Scotland, is liable to be tried before
the place
any court which possesses criminal jurisdiction over
where it was committed and numerous instances have occurred
of foreigners of every sort, Jews, Frenchmen, Africans, having
;

1

VOL.

II.

JJlarkst. iv.

!).).

1

F

Hawk.

r.

itf.

1.
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in our supreme
been brought to trial, without objection, both
and inferior courts.
To establish jurisdiction, however, in this way, over a foreigner
here, it is indispensable that he be actuis
1

who

only transiently

and

ally apprehended,
If this has been done,

either in jail, or under bail to stand trial.
he is amenable to the jurisdiction of our

but if this is not
subject to their power:
of fugitation
no
sentence
the case, and he has escaped abroad,
incur
or
iam, such a proif, per
can regularly pass against him;
not
be
followed
it will
by any confisceeding should take place,
courts, because

he

is

cation of the property he may have in Scotland, or may after2
But if he should return to this country,
wards acquire there.

he may be apprehended on the old charge, imprisoned, or laid
under bail ; and in such a case, if he should again escape, fugitabe pronounced against him.
tion, with all its legal effects, may
7. Though the preceding principles apply in an equal
manner to the Court of Justiciary, yet inferior courts are
bound to observe the same rules, in their intercourse with

each other ; and, instead of trying cases which have occurred beyond their jurisdiction, to transmit the offenders,

under an indorsed warrant, for
where the deed was done.

trial in

the jurisdiction

Our ancient statutes, which prescribe the duty of sheriffs, lords
of regality, and other inferior magistrates, in bringing murderers
and other great offenders to justice, uniformly direct that they
transmit the prisoner from the sheriffdom where he was taken to
that where the deed was done, there to have the law administered
3

The proper course of proceeding is to apprehend the
on
a warrant granted by a judge
prisoner,
having jurisdiction over
the place where the crime was committed, and
get it indorsed by
the magistrate within whose bounds he is to be
apprehended
and when taken, have him transmitted for trial, after the
precognito him.

;

tion

is finished in the
place where he was seized, in the jurisdicwhere he committed the crime. In a case where the offences
complained of, accordingly, were certain misdemeanours against
the game laws, for which the Justices for
Lanarkshire, on the

tion

complaint of their procurator-fiscal, had visited the pannel with
1

Hume,

ii.

57.

2

Ibid.

ii.

67

3

1426,

c.

80; 1491,

c.

28.
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and guns, and

to

have

the offender sent abroad as a soldier, though the offences charged
in the libel were committed in Dunbartonshire ; the Court sus-

The like judgment has since
pended the sentence simpliciter.
been given in a similar case, where the prosecution was at a pri1

A

vate instance, with concourse of the procurator-fiscal.
complaint
was there laid on the statute 1621, c. 31, against an unqualified
person for having killed game on the complainer's land in Stir-

but it was brought with concourse of the procuratorDunbartonshire, before the Justices of that shire within
which the pannel resided. The Justices found the complaint inlingshire

:

fiscal for

" in
respect that the offences complained of are stated
competent,
to have been committed in Stirlingshire ;" and the Court refused
a bill of advocation, complaining of that judgment. 2

CHAPTER

IV.

OF PROSECUTORS AND THEIR TITLE.

ON

the important subject of the prosecution of crimes, the
Scottish practice has departed widely, and for very sufficient
reasons, from the law both

of

Rome and

of the neighbouring

kingdom.
law, every citizen, as a member of the sovewhich might
reignty, was invited to prosecute for any offence
3
In the English law, as
be considered as injurious to the public.

By

the

Roman

well known, the private party injured, is, in general, the
only prosecutor, and he is bound over to insist in the suit, by
the magistrate who committed the criminal for the offence. The

it

is

Scotch law stands on a totally different foundation.

With

us,

the right to prosecute crimes is confined to the party injured, or
the Lord Advocate, who insists, as the public guardian of the
for the interest which he has
realm, in the name of his

Majesty,

and welfare of his subjects. 4 And experience
has abundantly proved the wisdom of this system, which in prac-

in the tranquillity

a public officer of
instead of a mulcharacter
and
public responsibility,
professional

tice generally vests the right of prosecution in

1

Andw. Clephane, 7th Feb. 1810;
May 1818; Hume. ii. 57

Weir, 28th

Hume, ii. 57.
Hume, ii. 118

8

2

John Buchanan
4

Ibid.

v.

Walter

Burnet, 295.
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titude of private individuals, whose prosecutions, sometimes begun
in anger, are frequently abandoned from inconstancy, caprice, or

the load of the expenses attending criminal proceedings.
By
method, the cognizance of offences is immediately brought

this

under the consideration of persons of tried experience and legal
habits the individual is relieved from the expense and vexation
are not detained in jail,
attending a prosecution and offenders
;

;

unless there exists such evidence against them, as, in the opinion
of those well qualified to form a correct judgment on the subject,
affords a reasonable chance of conviction.

prosecutions are now, practically speaking,
the public prosecutor, yet the earliest form of

Though almost

all

conducted by
proceeding was here, as in England, that at the instance of the
As this is now, however, a form of proceeding
injured party.
and
hardly ever but in those cases where the Lord
rarely adopted,

Advocate has previously declined
lic interest,

ority,

to take

up the case

for the

pub-

the precedence, both in point of importance and pri-

belongs to public prosecutions.

1. The Lord Advocate is entitled to
prosecute for all
crimes committed within Scotland, of whatever magnitude, and before whatever court.
It is not precisely ascertained, and is now a matter rather of
curiosity than use, at what period the office of Lord Advocate
was first introduced into Scotland. Certain it is, however, that

was raised to its present high rank before the end of the 16th
for by the act 1587, c. 77, it is declared, " that the
century
Thesaurer and Advocate pursue slaughters, and other crimes,
although the parties be silent, or wald otherways privily

it

:

The coupling of the Advocate and Treasurer, in this
important duty, points, as well as many other early documents, to
1

agree."

the origin of the interference of his
Majesty in private crimes,
viz. the interest which the crown had in the escheat or
pecuniary
2
penalties consequent upon conviction,
such
as
crimes,
treason, sedition, and

But, in regard to public
others, which, without being
immediately injurious to individuals, threaten the frame
of society, there can be no doubt that, from the
very
and^fabric
3
earliest times, the
powers of a public accuser were recognised.

many

1

Hume,

ii.

130

*

Linnet,

.'307;

Hume,

ii.

130, 131.

3

Ibid.
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The

course of proceeding in the fifteenth and sixteenth century,
After information, taken in the seappears to have been this
:

under the brief of dittay, to be afterwards explained,

veral counties,

command

the Justice- Clerk, at the

of the Justice-General,

"
up what was called the Porteous Roll" for each county
a roll of the names of the several delinquents committed
with the indictment prepared against each

;

is,

for trial,

and the same

:

made

that

officer

issued the necessary precept for the trial of these charges ; and
gave his orders to the crowners, or coroners, an officer long since
fallen into disuse, to arrest the delinquents, and
lay them under
bail to answer to the charges.
Thus, the preparation of the in-

dictment, and

all

the Justice-Clerk

the steps preparatory to trial, were committed to
and the peculiar province of the Lord Advo:

began when the trial in court commenced.
But whatever may have been the origin of these high powers
in the Lord Advocate, certain it is, that he is now invested with
them in the fullest and most unlimited extent so that his title to
1

cate

prosecute crimes is now universal ; embracing not only public
crimes of every description, such as treason, sedition, riot, smuggling, incest, or the like, but also, those of a private nature,

which more immediately

aifect the welfare of individuals,

rape, robbery, murder, assault,

theft,

and

cases, his title to prosecute is altogether

others.

2

In

such as

all

these

independent of the pri-

vate party injured, and he cannot be debarred from insisting by
any collusion, compounding, or remission of the oifences, by those

who immediately

suffered under them.

3

By declining to give
information of the commission of crimes, indeed, the private party
may often succeed in preventing a prosecution, by keeping the

public prosecutor in entire ignorance of its occurrence ; but if
once it has been taken up by the public authorities, the private
party has no power whatever over it ; and he may be compelled

appear and give evidence, however unwillingly, against the
4
person who is accused of the transgression. In short, the theory
to

is, that by the commission of every crime, however inconsiderable, within Scotland, the Lord Advocate acquires
SL
jus qucesitum, in prosecuting it for his Majesty's interest, as the

or legal fiction

supreme guardian of the realm, in the chastisement of oifences
the reason of expedience which supports this fiction is, that there:

i.

1:51

133,

Iluiur,

ii.

130

3

Bunict,

.'JOS,

:}(!);

Uuiuo,

ii.

132
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admirable system of prosecution, exby we have acquired our
and practically found to be more
over the whole

tending

beneficial than

country,

man has ever devised
any other which the wit of

for the suppression of crime.

The Lord Advocate

entitled to prosecute in

is

any

court,

whether supreme or inferior, within the realm. In the sheriff
and borough courts, indeed, the right of prosecution is usually
bestowed on a procurator-fiscal appointed by the Judge, who acts
all offences which he is competent to puras
prosecutor in

public
sue but his powers are noways prej udicial to those of the Lord
Advocate, if he should think fit to insist in person, or by his
a tribunal.
deputes, before such
:

The Lord Advocate may delegate his powers to any
number of deputes, who are invested with all the powers
2.

of that high officer.
officers whose agency may be required in many
same time, or whose duties are so multifarious as to
be beyond the powers of a single individual, the Lord Advocate
possesses the power of naming deputes or substitutes, by whom
his power may be carried into effect at the same time in various
These deputes possess the same powers
parts of the kingdom.
as the principal officer himself, and they enjoy the same immunities and protection
but their proceedings are considered as
those of tbe Lord Advocate himself: in other words, he enjoys
no greater protection for their proceedings than he does for his
own.
These depute-advocates were for long the Solicitor -General
and three others, which last went
alternately the North, West,
and South Circuits. Lately a fourth has been added, who takes

Like other

places at the

1

:

Winter Circuit at Glasgow, rendered
necessary by the vast
increase of business in that
Their powers are
populous city.
co-extensive, and extend over all Scotland, so that any one may

the

exchange with another any part of his official duty. Besides
these deputes, there are a number of other
gentlemen also named
in the Lord Advocate's
commission, in order to sign official papers,
and go through other matters of mere
routine, when none of the
regular deputes are at hand.
It

sometimes happens, however, that an
advocate-depute must
1

Hume,

ii.

132.

OF PROSECUTORS AND THEIR TITLE.

87

be named pro tempore, in consequence of illness or accident
happened to the regular one, in going a circuit, when

having-

there

is

name another before
In such a case the Court nominate

not time for the Lord Advocate to

the business commences.

another advocate to discharge the duties of public prosecutor, and
administer to him the oath de Jideli administratione.
Accordingly,

on the 16th September 1769, Cosmo Gordon, advocate-

depute, having been prevented from attending by his father's
" it
death, the record bears,
being the province of the Judge to
name another advocate-depute instead of the said Mr Cosmo

Gordon, without which the Court cannot proceed to business,
he therefore appoints Mr Robert Cullen, advocate, to act as
advocate-depute for the remainder of the North Circuit, and he
1
In like manner, Alexander
accordingly gave his oath dejideli"

M'Conochie, advocate-depute, having been prevented from at" Lord Cullen nominates William
tending at Ayr, Spring 1805,
Campbell, Esq., advocate, to be depute to his Majesty's advo2
The same has been frecate, on the circuit at this place."
in
done
later
times, particularly Inverary, Spring 1819,
quently
when Mr John Lockhart was appointed by Lord Succoth, in
room of John Hope, Esq., advocate-depute ; and Inverness,
Autumn 1820, when William Menzies, Esq. was appointed in
room of the same advocate-depute, who had been prevented from
attending that circuit.
3.

The Lord Advocate cannot be compelled to give
pursue in his own name for the public

his instance, or to
interest.

If the public mode of prosecution was the only one which the
law recognised, the Scottish practice might justly be charged
with injustice, in having not compelled the Lord Advocate to
But
prosecute when the private party complained of an injury.
there is no hardship in the case as it at present stands, inasmuch
as

though the Lord Advocate cannot be constrained in any way

to give his instance, that
and at the public

is,

to prosecute in the

expense, yet there

still

name

of the

King

remains open to the

injured party, if he shall feel aggrieved, the method of private
prosecution, with his concourse, which, as will be immediately

shown, he

may

be, in general,
1

Hume,

ii.

compelled
132.

2

Ibid.

to afford.

Nothing
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could be more- unjust or inexpedient than to compel the public
a matter of course, to take up every criminal charge
prosecutor, as
which prejudice or passion chose to prefer, or a more thorough
of the institution, one main object
departure from the principle
of which is to submit prosecutions to impartial and skilled investo trial only those persons against whom there
tigation, and bring
And the result has comare pregnant grounds of suspicion.
of these principles; for while, on the
the
pletely proved

justice

one hand, such has become the public confidence in the decision
of the Lord Advocate and his deputes, on the grounds of prosecutions, that private prosecutions have almost gone into disuse;
1

on the other, the proportion of convictions

to indictments in the

much

greater than obtains
of
what is exhibited by
in any part of England, and nearly triple
2
criminal
the average of their
proceedings.

Scotch Supreme Criminal Courts

is

Lord Advocate cannot
any case, whether singly or

It is settled law, accordingly, that the

be compelled

to give his instance in

in conjunction with the private prosecutor.

3

If,

therefore, that

be wanting in the due discharge of the duties of his stathe proper channel of redress is by application to the King

officer

tion,

in Council,

who

will not fail to

make due enquiry into

the alleged

4
grounds of complaint.

4.

The Lord Advocate

is

so completely master of his

may pass from any charge at pleasure, or
restrict the libel to an
arbitrary punishment at any time
before moving for sentence.

libel that lie

1

The high confidence reposed, though not, as the result proves,
without sufficient reason, in the Lord Advocate,
appears strongly
in the uncontrolled
power which he possesses, not only of passing
from any separate charge at
any time before moving for sentence,
but of departing from
any aggravation, or any number of aggravations, by which the punishment of these charges, if proved,
would be enhanced, or of
restricting the libel where the punishment by law is capital to a pain short of death. 5 Thus, if an
1

During eight years that the author was Advocate-depute, uot one private prosecution
was brought to trial in the
2
In Scotland the average of
Justiciary or Circuit Courts.
convictions to acquittals is as six to one
3
in England as two to one
Gordon v. King's
;
Advocate, June 21, 1766; M'Laurin,
5
Hume, ii. 134. Burnet, 311.

No.

74

4

Hume,

ii.

134.

Burner, 309.
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indictment contain a charge of robbery and of theft, aggravated
by housebreaking, by being habit and repute a thief, and previously convicted of theft, the public prosecutor may restrict the
quoad the robbery, depart from the aggravation of habit

libel

and repute, and previous conviction, and restrict the libel as to
the theft and housebreaking. This is matter of daily practice, and
at first sight

though

it

may seem

to savour of arbitrary

power,

has been found to be eminently productive of public advanyet
tage, and, in particular, to be extremely favourable to the humane dispensation of the law. For the public prosecutor having
it

no power
its

of

punishment, but only to mitigate
can
only be exercised on the side
dispensing power
and experience has proved, that this power of mitiga-

to increase the legal

pains, this

mercy

;

be better exercised than by a public officer whose
professional character depends on the discharge of his duties ;
tion cannot

upon

whom

the

exclusively rests

odium of withholding it improperly, singly and
and whose place in society both compels him
;

any complaints made against the exercise of his powers,
and to become acquainted with the public feeling in regard to
the degree of punishment which is adequate to different offences.
Certainly the ultimate power of mitigating sentences, and of
saving human life where it has been forfeited to the offended
laws, cannot be better intrusted than to the Crown and its rebut the subordinate and intermediate duty
sponsible advisers
of mitigating the sentence which is to be pronounced, by softening the features of the charge of which the jury is to convict the
in the public prosecutor,
prisoner, seems to be more fitly vested
whose responsibility is not divided, and who is directly in contact
to hear

:

who are to judge of his conduct, than in the
more elevated situation makes them less
whose
Supreme Judges,

with the public,

acquainted with the public feeling as to the discharge of their
duty, and who cannot possess the same minute acquaintance with
each case which comes before them as the prosecutor, who has
it from the
beginning, and on whose responsibility
has been brought forward.
The power of the Lord Advocate to pass from any charge in
his libel, or any aggravation of a charge, has been long esta-

investigated
it

and

is

down

to

blished,
/irriod

or departure,
wcll, 9th

is

tritissimi juris.

But

which he may exercise

the establishment of the
this

of more recent occurrence.

June 1791,

it

was

power of

restriction

In the case of Carse-

settled that this

may

be done after
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the verdict has been returned

by the Jury.

1

This power has

since that time been repeatedly exercised at that late stage, and
2
And there is no objection
is now a matter of settled practice.
this mitigating power at that late
the
instance of
prosecutor subsists until he has
period, for the
his
of
hands, by moving for sentence on
the case out

on principle

finally

an exercise of

to

put

the verdict.
conviction,

As he may decline to move for sentence even
so he may move for it subject to such mitigation

after

as

he

deems it just to introduce. In a late case, the prosecutor, after
verdict returned, declined to move for sentence, and the pannel
3
was dismissed from the bar; and

in

two other

cases, the prose-

cutor restricted the libel, with the approbation of the Court, several days after the verdict had been returned, the diet having in
4

mean time been adjourned, and other cases disposed of.
In certain cases, and to a limited extent, the public prosecutor
has the power of striking out of his libel unnecessary or superthe

The
fluous expressions, without departing from any charge.
nature of the power thus enjoyed, and the necessary restrictions
under which

it is

laid to

prevent

it

from becoming an instrument

of injustice, will be more properly considered when treating of
the subject of Pleading and Making up the Record. 5

the prosecutor, by restricting the libel, or
from
departing
charges or aggravations, may materially
affect the fate of the
prisoner, yet he is not entitled, in
5.

Though

moving

for sentence, to suggest

which the prisoner
with the Court to inflict.
offence of

The power

of the prosecutor

is

is

any punishment for the
convicted, which it lies

merely over

his

own

libel,

or

restraining the pains of law for which his indictment concludes.
If, therefore, he shall have moved for sentence, he is entirely
functus officio ; the Court thereafter have the matter exclusively
vested in their hands, and
any application for an alteration on
the punishment
have
inflicted
must be made either to the
they

royal mercy, or, if the sentence is one of an inferior court,
6
bill of
In the case
suspension to the Justiciary Court.
1

Hume,

ii.

134.
3

Feb. 23, 1811
Drolin, Glasgow,
Infra, chap. 7.

6

by
of

*

John Lyle, July 16, 1812; Fraser and Mossraan,
Burnet, 311
4
Case of James Watson, Inverness,
Case of James
May 1826
Spring 1828; and of John Gall, Aberdeen, Sept.

Burnet, 310.

1827

5

Vide
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Hughan, accordingly, 24th August 1810, where the prisoner
was indicted at common law for uttering a revenue stamp, and
on the 38 Geo. III. c. 89, for forging it, and where the prosecutor, by a minute on record, had restricted the libel to the statutory punishment, the Jury having found the libel proven as to the
uttering, but not proven as to the forgery, the Court, on a motion
in arrest of

judgment, held that no sentence could follow.

The

error lay in the form of the restriction, which should have been
generally of the pains of law, instead of limiting them to the

punishment specified in the statute, which, as it applied only to
the forgery, of which the prisoner was not convicted, necessarily
proved fatal to the whole case.
1

The

public prosecutor possesses the power of consenting- to a petition for banishment, or any subordinate
penalty given in by the party accused ; and a sentence
6.

following on such petition, with the certification which
it contains, is as valid and effectual as
the verdict of a Jury.

if

pronounced on

The

public prosecutor has, from the earliest period of our
practice, exercised the power of consenting to a petition given in

by a party committed for trial, praying to be banished from the
jurisdiction over which the powers of that prosecutor extend.
This power extends to all prosecutors, both the Lord Advocate
and the Fiscals of inferior jurisdictions the banishment to which
;

the former can consent being of course that from all Scotland,
and the latter from the jurisdiction of his own court only. 2 This

power was formerly most liberally exercised; the great object in
remote times having been to get quit of the criminals even by
their banishment into England while more recently nothing has
been found adequate for the increasing depravity of the age, but
;

transportation to distant colonies. The petition, in general, prays
for the infliction of a particular sentence, in which case the pro3
secutor consents generally to the prayer of the petition ; but
if it

does not, there can be no doubt that

it is

competent

for the

prosecutor to qualify his consent, by specifying the punishment
which is to be inflicted. In such a case it is held that the petitioner,

by persevering
1

in his application after the qualified con-

Burnet, 310.

*

Burnet,

012

Hume,

ii.

104.
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sent adhibited,

lias tacitly

consented to the pains specified in the

The
and judgment passes accordingly.
prosecutor's minute,
whole matter is of the nature of a judicial contract between the
to which the Court are no otherways
accused and the
1

prosecutor,

a party, but as pronouncing and recording the sentence which is
2
them.
agreed upon between
There is this restriction, however, upon this power, that it
cannot be competently exercised except in those cases where
the prisoner is legally committed for trial, and has been served
with an indictment to stand trial for the offence ; these being
held the essential preliminaries towards any party entering into
a judicial contract which is to abridge his personal freedom, or
expose him to the certification contained in the sentence in the
''

In the case accordingly of Grizel
being infringed.
Baird and Jean Brown, January 3, 1815, where it appeared that
the prisoners had been sentenced to twelve months' hard labour in

event of

1

its

the bridewell of Edinburgh, in virtue of a sentence of certification
pronounced by the Sheriff of the county, the Court suspended the
sentence, in respect it appeared that it had been pronounced on
the prisoners' own application, when they were merely committed for farther examination, and had neither been committed for

nor served with any indictment. 4

trial

7. The Lord Advocate is not obliged to find caution,
or take the oath of calumny, nor is he liable in expenses
or penalties as a private prosecutor ; but an inferior

pub-

lic

conduct

is

The high

may be

subjected in expenses, where his
either grossly irregular or oppressive.

prosecutor

confidence reposed in the

Lord Advocate appears

in

neither he nor his deputes can be called on to
give an
oath of calumny, or that he believes the
to
be well
prosecution
this, that

founded, nor to find caution to insist, nor subjected in expenses
or penalties, in the event of the
pannel being acquitted by the
5
From the multitude of cases which they are compelled to
jury.
prosecute, amounting generally to above a thousand a-year, there
would be no bounds to the
responsibility which an opposite rule
would impose, apd the law has affixed penalties of a different and
1

See Mitchell, Dec.

20, 1765; Short, March
1766; Leith and Wilmer, Dec.

Spcnce, July 25,

Hume,

ii.

134.

2

Hume,

ib

3

Ibid-.

4

Ibid.

'

18,

1766; Davie, Dec.

17, 1785,

Hume,

ii.

all

134.

in

1,

1766;

Burnet, 312, and
Burnet, 313.

PROSECTTORS AND THEIR TITLE.

Ul-

more serious character

tar

to a wilful deviation

93
from his high

official duties.

absolute exemption from penalties and expenses
belongs only to the Lord Advocate and his deputes, and is not
to be extended in the same unqualified manner to inferior pro-

But

this

secutors or procurators-fiscal, who are selected in general from
a subordinate class of men, and are not to be presumed in every
case to be either so thoroughly exempt from improper, motives,
or so completely under the observation of the King in Council,
as those high functionaries whose appointment flows directly
from the Crown itself. Instances, accordingly, have frequently
occurred, in which procurators-fiscal have been found liable in

or
expenses, where the proceedings were either grossly irregular,
1
savoured at all of official oppression. Witness, among numerous

other examples that may be given, the case of A. Clephane v.
Procurator-fiscal of Lanarkshire, 7th Feb. 1810; Guthrie v.
Fiscal of Ayrshire, 20th June, 1810 ; Macalister and Malcolm v.
Fiscal of Lanarkshire, 22d June, 1812 ; and John Coats v. Fiscal
It is unnecessary to specify
of Lanarkshire, 22d May, 1814.
farther examples of a practice perfectly familiar to the Court.
this is true on the one hand, it is not less material
on the other, that the presumption of law is, that the
and that
procurator-fiscal has acted from conscientious motives,

But while

to observe

in the proceedings, is the
irregularity which has occurred
result of oversight, or such error as even the most vigilant atten2
This presumption, it lies upon
tion has not been able to avoid.

any

the suspender to elide, by making out so strong a case of irreguto suspect oppression, as turn
larity, or exhibiting such grounds
the balance of justice the other way.
Repeatedly, accordingly,

while the Court have suspended the sentence, they have refused
to find the procurator-fiscal liable in expenses. This is more parthe case, either where the facts disclosed in the proof are
ticularly
such as to render the party

of
suspending the sentence unworthy
such an advantage, 3 or where the irregularity complained of has
been of such a kind as, although deserving of correction, was not
such as to put the procurator-fiscal clearly in error in pursuing
4

the
it is
deserving of serious consideration, whether
of their
best
the
to
of
officers
their
duty
subjection
public
doing
in the event of the reversal of the sentence,
ability, to expenses

it.

1

|

Indeed

Hume,

Hi 7

'

ii.

135.

Cirnrc

8

Sharp

Ibid.
v.

3

John Ronald and Others

Procui

;iloi -('IMM!

of

1

v. Fiscal

Vrthshirc,

March

of Lanarkshire, Nov. 4.
1

S'JG.
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has not been carried somewhat too far by our supreme judges.
that this effect should follow,
Nothing can be more just than
wherever there is the least appearance of oppression, iniquity,
or vindictive proceedings, or where substantial injustice has been
of the sentence ; but
by the prisoner complaining

experienced

where the ground of suspension is, as is generally the case, a
mere technical error, altogether foreign to the real merits of the
the least hardship to the prisoner, it
case, and unattended by
to subject the public prosecutor in
case
hard
seems an extremely
he has not adopted the improved style
expenses, merely because
the more extended practice and
which
his
of conducting
case,
the
of
Supreme Court have enabled them to
greater advantages
is
Such
a
attain.
usually followed by an action of damfinding
succeeds
ages, in which the pursuer, being generally insolvent,
unable
to
is
with
a
who
of
a
threat
the
totally
party
Jury trial,
by
refund expenses in the event of failure, in forcing him into the
payment of a large sum of money, often without a shadow of
of which finds

its
way into the pockets of the
almost wholly intercepted by his agent,
has conducted these proceedings, as a profitable speculation

justice,

very

little

aggrieved party, as

who

it is

Every person practically acquainted with these
recollect
must
ters,
many cases in which this has occurred
in which the finding of expenses against a public officer has
made the commencement of a series of proceedings which
terminated in most severe and unmerited consequences.

mat-

for himself.

8.

Though

the

;

and
been
have

Lord Advocate cannot be subjected

in

penalties or expenses, he may be compelled by the Court,
if
they shall see cause, to give up his informer, who will

be

liable in both, if sufficient

to

show

that the information

ground shall be made out
was malicious and without

probable cause.
Formerly, it appears to have been held, that where the Lord
Advocate alone pursued, he could not be
compelled to name his
informer
but this is now altered, and in the case of
Stephen v.
King's Advocate, June 8, 1727, it was decided by the Court of
2
Session that his Lordship might be
There
compelled to do so.
to
be
no
instance
on
record in which the Court
appears, however,
l

;

1

M'Kenzie, Observations on Act 1425,

c.

50.

*

Hume,

ii.

136. Burnet, 313.
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of Justiciary have interfered to compel the Lord Advocate to name
on the contrary, Lords Kilkerran and Strichen,
; but,

his informer

at Inverness, Sept. 1754, refused to

Advocate

to

name

make an
"

his informer,

to interfere in this matter,

order on the
for

it

Lord
them

improper
by finding
but prejudice to the petitioner to age

It rather appears that this refusal must
have proceeded on the ground of the Justiciary Court not being
the proper forum for such an application, than on that of the

thereanent as accords."

1

powers of the Judges on the Circuit being adequate to such a
there being no doubt that those powers within the
stretch
jurisdiction of the Court are as extensive as those of the Supreme
;

Criminal Tribunal.

In inferior courts, there can be no doubt that the procuratorfiscal, if he has pursued in his own name without the concurrence
of the private party, may be compelled to name the person whose
information led to the criminal proceedings ; and this is done

every day.
It is provided by the act 1579, c. 78, that where his Majesty's
Advocate pursues alone, the penalties shall be paid by the informer. These penalties have now, from the change in the value of
money, come to be almost elusory but the case is very different
with the actions of damages which may follow such disclosures,
and which are often attended with the most serious consequences.
The rule in regard to these actions is, that the Lord Advocate
;

and cannot be compelled to give up the precogkept in the Crown office, and of which no private

will not consent,
nition,

which

is

party, in any subsequent process, is entitled to demand exhibi2
tion or inspection ; but that the declarations of the accused may
3
be recovered and founded on in subsequent civil proceedings.
for
and
the
This distinction is founded on justice
principle,
declarations of the accused are judicial acts, and concern himself

alone

;

of the

but the declarations of third parties are the private papers
like the memorials of a litigant for his counsel, and

Crown,

comand
it
a particular criminal proceeding,

are extracted from the witnesses without

any oath by

pulsion, with a view to
would therefore be highly unjust to make
against the party accused or themselves.

mitment, however, by the
1

Burnet,

Parker
Col.

;

v.

314

*

Sir

Sheriff,

may be

v.

them evidence

The

either

warrants of com-

obtained either by a

John Majoribanks' case, April 1823 Murray's Reports, i. 232
3
Far.
Alison's Cessio, Dec. 3, 1814.
1809

Imperial Fire-Office, Nov. 29,

Parker

legal

Imperial Fire-Offire, Nov. 29, 1809.

;

;
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the custodier as a haver to prove the fact of
diligence or citing
of course they can be founded on to no
but
the incarceration
other effect, and certainly not as affording any presumption of
guilt.

Questions of importance frequently arise as to the liability of
a party to damages, on account of the information which he has
which has led to unsuccessful or
given to the public prosecutor,
abortive criminal proceedings. Upon this subject the rule is, that
an action cannot be maintained for a malicious prosecution, unless
the information was both malicious and without probable cause.
" to have been
66
Admitting the information," says Lord Eldon,
malicious, yet if there was probable cause for it the verdict cannot
for the plaintiff; and admitting it was without probable cause,

be

was not malicious the verdict cannot be for the plaintiff; the
want of probable cause, however, being considered as evidence of
the malice but still it is but evidence which may be overturned
by the jury being of opinion, upon the whole, that there was not
if it

;

malice.

The

law, therefore, protects the prosecutor, unless

you

can say that he acted maliciously, and that there was not probable cause for his proceeding."
1

9.

by

The

instance of the

his death,

Lord Advocate does not

fall

or removal from office, but his successor

may take up and insist in his indictments without any
change in their form.
It is not a particular person, as Lord Advocate, that is entitled
to prosecute, but the public officer bearing that character.
If,

Lord Advocate is removed either by death or promotion, his successor takes up the case as a matter of course. So
the Court held in the case of Richard
Wyndham, Dec. 3, 1804,
therefore, one

on occasion of the promotion of Lord Advocate Hope to the
appointment of Lord Justice-Clerk; the new Lord Advocate,
after an argument on the
objection, was permitted to proceed
with the indictment raised by his
predecessor, and this has ever
2
since been held to settle the
point.
10.
insist

The

public, equally as the private prosecutor, may
against an accused party at any time within twenty
1

Arbuckle

v. Taylor,

July 10, 1815.

Dow.
5

iii.

181

2

Burnet, .314.
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but the lapse of that

an absolute bar to any farther proceedings.

In former times, instances were not

uncommon

of persons being

indicted at the distance of twenty-five or twenty-six years after
commission of the offence. 1 But in the case of Callum M'Gregor,

August 1773,

it

was solemnly decided,

after great consideration,

that the lapse of twenty years is a complete bar to any ulterior
2
criminal proceedings.
This, however, it would rather appear,

holds only where the accused has not been outlawed for the
offence ; for the interlocutor in that case dismissing the pannel

bore expressly, " in respect it does not appear that any sentence
3
Instances have been frequent
of fugitation passed against him."
of trials at the distance of thirteen and fourteen years after the
acts charged against the pannel occurred.
Thus, William Scott
had sentence of death on 21st Dec. 1638, for the murder of his
wife, committed in 1623, fifteen years before Paul Clerk had the
like sentence, Dec. 2, 1669, for the murder of his brother in 1656,
thirteen years before. In later times, Richard Hamilton was con;

done ten years before; 4
and Durrand, Henderson, and Jamieson, were put on their
5
trial at Inverness, Sept. 1830, for a murder committed in 1825.
victed, July 1807, of culpable homicide,

In general, however, the lapse of any considerable time presents
such insurmountable difficulties in the way of a prosecution, that
it is
only where a flagrant case occurs, or an extraordinary chain
of evidence has come to light, that the prosecutor will be inclined

to resort to his
trial at

11.

any

undoubted privilege of bringing the accused

to

time within the criminal prescription.

The power

of the

Lord Advocate

to restrict the

not to be affected by mere implication
and,
libel,
therefore, he still enjoys that power, though the pain of
death be provided by statute for any particular offence,
unless his inherent power of mitigation be expressly taken
is

;

away.
a statute affixing the pains of death to any
crime, expressly declares that the Lord Advocate is to possess no

Without doubt,

1

ii.

if

M'Lauiin, No. 00; Hump,
George Turnbull, Aug. 23, 1603; Hume, ii. 136
5
*
4
Hume, ii. 106.
Unreportnl.
Hume, ii. 157

136, 137

VOL.

II.

(t
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of law, this enactment, how severe
power of restricting the pains
But nothing
for
that particular case.
law
form
the
soever, must
short of such an express declaration will have the effect of reof mitigation, essentially inherent in his
straining the power
a statutory declaration that a particular
in
office ; and,
particular,
offence

is

to

be punished with death, is held still to leave him the
if he shall see cause.
It has long

of restricting the libel,

power
been settled, accordingly, in regard to that class of statutes, unof death for offences
happily too numerous, which provide the pain
of Parliament, that they still leave the law
against British Acts
the
to
power of restriction by the Lord Advocate ; and it
subject
is

or
daily exercised, accordingly, in such cases, without doubt
To fortify, however, the principle of our common

hesitation.

law

in this interesting particular,

6th Geo. IV.

126, which

it is

expressly provided by the

affixed the pains of death for
that nothing contained in this, or any other

c.

first

"
attempts to murder,
statute, enacting a capital punishment, shall be held to affect the
power of the prosecutor to restrict the pains of law." This statute
is

now

but a similar clause
repealed
10th Geo. IV. c. 38.
;

is

to

be found

in the

sub-

sisting act,

The

prosecutor possesses the power of
moving the Court to desert the diet pro loco et tempore,
12.

public

or abandon the libel brought against the pannel, and
moving for his recommitment on a fresh warrant ; but
this request is
usually complied with, yet it lies
with the Court, if sufficient cause is not shown, or they

though

suspect that an improper or vexatious use
made of the motion, to refuse it, and insist

is

about to be

upon the

trial

proceeding, or that libel being abandoned.

The details of the desertion of diet, and the rights of the parties
1
in regard to it,
But it is
belong to another part of the subject.
to
in
observe,
necessary
describing the powers of the prosecutor,
whether public or private, that he possesses the
right of moving
the Court to desert the diet pro loco et
tempore : the effect of
which is, that the libel falls, but the prisoner is recommitted, at
the instance of the prosecutor, to await a
more unexceptionable form. 2

ferent or

1

Infra, chap. xi.

2

Hume,

ii.

new libel,
As

this

raised in a dif-

power, however,

276; Burnet, 310.
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of bringing a libel, and abandoning it when called, may be made
the means, if oppressively used, of extreme injustice, it is settled
that the Court are not bound, as a matter of course, to
to

agree

the motion, but may competently call on the prosecutor to show
The Court, however, cannot
cause why it should be granted. 1
to
the
the
state
prosecutor
compel
grounds on which his application

is

2
rested, if he chooses to withhold them, the

in declining, unless cause

is

shown

remedy

to desert the diet

pro

lies

loco et

tempore ; and if the prosecutor will neither go on, nor assign a
reason for delay, desert the diet simpliciter. 3
It is so seldom,
however, that the slightest suspicion exists of any improper intention on the part of the

Lord Advocate,

in making this applias
a
of course ; and hence
matter
usually granted
the expression has become general in ordinary language, of the
prosecutor deserting the diet pro loco et tempore ; an expression
cation, that

it is

which, though in general truly descriptive of what practically
happens, is nevertheless not well founded, either in the form of
the proceeding, which invariably is a motion on his part, and a
deliverance by the Court, nor in the powers which he and the
judge respectively possess. Such a power of deserting the diet
accordingly, without the interposition and authority of the Court,

was expressly disclaimed by the Solicitor- General, in a minute
on record, in the case of Archibald, March 1, 1768, 4 and since
that time, as indeed before it, no attempt has been made to claim
it for the office of Lord Advocate.
13.

The

private party injured by an offence may also
own name, with concourse of the public

prosecute in his

prosecutor ; but this right is limited to those who truly
have suffered from the delinquence which has been committed, or have- a substantial and peculiar interest in the
issue of the trial.

The original form of prosecution in Scotland, and which still
subsists in full vigour, though not frequently put into practice,
from the
of
was in the name,
universality

public prosecutions,

at the instance of the private party injured, who prosecuted,
not merely for redress and reparation to himself as an individual,

and

8
Case of M'Phie,
Hume, ii. 276
Ibiil. ii. -_>7<).
Ibid.
Hume, ii. *21(\
1

:!

1

Sept.
ii.

19,

27<i.

1

7<>:l,

Inverness;

Burnet,

.'310;
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This form of probut for punishment on behalf of the public.
for
which the Lord
of
full
the
for
law,
pains
secution, therefore, is
1

Advocate could conclude, as well as for the damages, solatium, and
more nearly concern the patrimonial interest of
expenses, which
2
Thus, in a case of homicide, a libel at the
the private sufferer.
the kinsmen of the deceased, is as good
or
instance of the wife
towards inflicting the highest punishment of the law on the body
of the culprit, if he be convicted of murder, as, if it turn out culpable homicide,
sideration due

it is

to recover the assythment, or

This

to the kindred.

title

pecuniary con-

arises to the private

concourse originally afforded by the public
is essential to the process, should be withwhich
prosecutor,
3
drawn at the diet of compearance.
To support his instance or title to carry on such a process,
the
party, though

the private party

show some

substantial and pean interest arising from
others, 1m* suffered on the occasion libelled,

must be able

to

culiar interest in the issue of the trial,

what he, beyond all
and at which he is entitled to tool more than ordinary indigna4
Such is the general rule but in the application of it to
tion.
nice and important questions arise.
purposes, many
;

practical
1.

The

title

of the individual coinplainer must not be a feeble
in the issue of the trial, or one of a general

and remote concern

nature, or felt in common with a whole neighbourhood or class
5
It does not belong, therefore, to every minister of
of society.
the Church of Scotland, though certainly interested in preserving

the purity of their order, to prosecute for the celebration of
clandestine marriage, or intrusion into kirks by unqualified or
deposed persons and though the keeping of an irregular house
:

and

whole
in
none
but
the
and
those
procurator-fiscal,
neighbourhood, yet
the close vicinity, and personally injured by the nuisance com6
Or if a court of justice be
plained of, are entitled to prosecute.
for thieves

prostitutes, is a general nuisance to the

interrupted by a mob, or a riot ensues upon the settlement of a
whereby the ordination is hindered, and the parish
scandalized and deprived for a season of its ordinary religious
minister,

worship still this interest, though by no means evanescent, is
not so considerable as to permit every litigant in the one case, or
every heritor of the parish, or member of the congregation, in the
1

8
3
Col. Charteris'
Hume, ii. 118
Hume, ii. 118; Burnet, ibid
4
1723; Hume, ii. 119; Burnet 297
Burnet, 002; Hume, ii. H9.
6
Burnet, 302; Hume, ii. 119
Hume, ibid.

Burnet, 297;

Case, April 4,
5
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1

avenger of the public wrongs. It has
been decided, accordingly, that in such a case the patron of the

other, to stand forth as the

parish has a sufficient title to prosecute, but not so the heritors
In like manner, when an account of a judicial
or parishioners. 2
of
the
Court, published in the newspaper, was comproceeding

plained of by an individual, as not only injurious to himself, but
derogatory to the dignity of the Court, their Lordships dismissed the complaint, upon this, amongst other grounds, that

no private party has a right

to

complain of an offence as dero-

gatory to the dignity of the Court, the vindication of whose
3
authority belongs to themselves and the public prosecutor alone.

On

the same principle it has been held, that the clerk to the
trustees on a turnpike road, was not a competent prosecutor,
nor would his constituents have been so, for an assault upon the

person of a carter employed by them, though done specifically
4
with the view of obstructing him in that employment.
2. The right of private prosecution fails in the case of a judicial trustee

on a bankrupt

estate,

him

because the law does not view

and personal interest in the
management which is neceshow adequate soever it may be to

as invested with that peculiar
wrong done to the estate under his

sary to support a criminal suit,
invest him with a complete title to pursue ad civilern effectual.
So the Court found in the case of a trustee who prosecuted for

whence arose a claim of
and the Court of Session

the forgery of an indorsation on a

bill,

relief against the

;

bankrupt estate

5

proceeded on the same grounds in regard to the

title

of such a

trustee to prosecute the debtor for the pains, of fraudulent bankruptcy, though it was argued that this offence was in an especial

manner committed against the trustee, as legally charged with
the recovery and distribution of the effects ; 6 and in the case of a
complaint for perjury, at the instance of a banking company, a
7
judgment was given,

It would appear, therefore, that
the proper parties to prosecute in such cases are the creditors
themselves, as being directly lesed and injured by the crime com-

similar

But in what way
mitted against the funds of their payment.
are
to
act
all the obligations of law on private prose
to
they
up
1

Hume,

ii.

2

liiO.

Gillin,

Gray, and others, July

5,

1751

4

302; Case of A. Ritchie, June 29, 1798
Wingate
s
Fac. Col. and Hume, ii. 1:>0
Aud\v. Belch, Jan. 3, 1806
119; Burnet,

Aj>p.

No. 14.

K

Jas.

Aitkeu and

Adam

;

v.

net,

;

R.Mifiexvsliin-

Banking Company

v.

."M'Kellar,

May

IS,

ii.

a

120
17,

Bur-

1809;

Burnet 303; Hume,

Remiie, Dee.

"

Col.

Hume,

Brown, Feb.

Ks|G

11,
;

ii.

1810; Fac.

Hume,

ii,

119.
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in Court during the
appearing personally
it may be anticipated, will
and
been
not
has
settled,
trial,
yet
offer very serious difficulties, if ever such a case should occur.
cutors, in particular,

of the trustee, however, appears unexceptionable in all
or the like, which
as
theft, swindling, breach of trust,
offences,
are directed against the possession of the estate under his manage-

The

title

ment, as such offences implicate him directly, by interfering with
his custody, and possibly subjecting him to claims of reparation
It has been deor damages, at the instance of his constituents.
cided that the agent of a game association may prosecute, as a
1

common
and by

informer, on the footing of his interest in the penalties f
act, 7 and 8 Geo. IV. c. 20., it

Mr Home Drummond's
" that

and may be lawful for the trustee apof any sequestrated estate in Scotland, or any creditor whose claim has been received, and has
been duly ranked upon any such sequestrated estate, in the
sederunt-book kept by the trustee, with concourse of his Ma-

is

provided,

pointed for the

it

shall

management

jesty's advocate, to prosecute

such offence before the High Court,

or Circuit Court of Justiciary."
It is settled, that the title of a freeholder on the
as that of a candidate,

roll,

equally

available to sustain a prosecution for
3
But this
perjury in taking the oath of trust and possession.
proceeds, not on the principle, that one freeholder may proseis

cute for an injury not done to himself, but that
every freeholder
himself injured by such an usurpation of the office of freeholder,

is

as charges the roll with a
person not legally entitled to a place
on it, and diminishes his individual importance, by the admis-

sion of an unqualified
person to a participation of his privileges.
As the title of a private
is thus subject to so many re-

party
indictment must set forth in a clear

strictions, it follows that the

and

distinct

manner the

that the Court

may

interests of the private party 3 in order
judge whether it is of such a kind as to au-

thorize their

putting the accused on his trial and that where
this is not done, the indictment should not be found relevant.
In the case of Thomas
Somerville, accordingly, Jan. 25, 1813,
when the libel had omitted to set forth
sufficiently the nature of
the private
interest
to
party's
prosecute, the Court ordered informations on the
and
the private parties wisely drop;
relevancy
:

1

Biunet, App.
ii.
120.

Hume,

JV

.

14

3

Gray, Jan.

26,

1816.

3

James

Fife,

Dec.

5,

1796;
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ped that defective libel, and raised a new one, in which their
having been obliged to pay the bill, which had been
forged, was duly set forth.
interest as

1

But

the private prosecutor himself have sustained an injury, his title to prosecute is clear and indubitable, for the smallest as well as the greatest injuries.
11.

if

Under the modifications already mentioned, the title of a private complain er reaches crimes of every sort, whether affecting
2
his person, property, or peace of mind.
Whether it be the injury of bodily pains, battery, or mutilation ; or insult, and fear of
3
4
mischief, as attempts to ravish or murder, or a challenge to fight,
or a threatening letter
or a putting in danger, by conspiring
5
or the loss of liberty, as by
to fix a false criminal charge ;
wrongous imprisonment, or illegal detention ; or the violation of
;

by raising a dead body of a near relative
or patrimonial loss inflicted or intended, as by

natural affection, as

from the grave

6
;

deforcement, perjury, subornation, in a civil proor loss or disappointment of any other sort, as in the case
of bribery in opposition to one's interest as candidate at an electheft, forgery,
7

cess

;

tion

:

these are such

all

to accuse

and bring

wrongs

as bestow a title

on the sufferer

to justice the author of the injury.

8

And

becomes good, though the criminal act
of
an
has
been
attempt only provided it has been an
complained
which
has
attempt
proceeded so far, si devenit ad actum maleficio
in all these cases the title

:

proximum, as of itself, on the ordinary principles of law, constitutes an indictable offence. On this account, Baron Hume justly
censures the judgment in the case of Sir William Jardine, July
10, 1797, which found the private party had no title to prosecute one article of charge which charged the pannel with an attempt to suborn, in respect the attempt is not alleged to have
succeeded. 9 In three prior cases, the title of the private party to
prosecute for this sort of injury, passed unquestioned both at the

Bar and on the Bench. 10
1

Hume,

1704
7

ii.

119

2

Bassil Eids v.

17-J.s.

Burnet, 299

And
;

Hume,

6

H"u-ir

"'

ii.

and Soutar, July 14,

5

Walter Buchanan, Jan.

Houston

v.

15,

Walkinshaw, Aug.

8,

John Samuel, July 12, 174'2.
Hume, ii. 121
"
8
Hume, ii.
Buruet, 299.
Hume, ii. 121

1710; M'DonaM
173*; Hume, ii. \'2-.

Charles Hay, July 31,

3

121.

M'Caul, April 5, 1714

Arch. Begg, Jan. 14, 1803;
Isackson and Others, Aug. 10, 1710

l-jo.

in the estimation of law, if the

;

;

of Biirriodalc,

I'd).

2,

173(3;

and
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is of no moment how trifling it may
jury have been personal, it
Where it was urged accordingly, that the firing of
have been.
a pistol at a person, and putting him in fear of his life, but without hitting or injuring him, was too inconsiderable an injury to
1
sustain a title at the instance of the private prosecutor, the

Court at once repelled the objection.
15. The near kinsmen of the injured party have a right
to prosecute for such injuries to their deceased relative,
as by their atrocious character, or serious consequences,

may be supposed

them with warm and excusable

to inspire

of resentment.
feeling's

The
cute,

is

true foundation of the right of a private party to proseto be found in the feelings of resentment which follow

the reception of an injury, which are implanted by nature, and
As the law which prohibits private feuds canuniversally felt.

not extinguish these feelings, it deems it safer to turn them into
the regulated channel of legal prosecutions. Upon this account,

and because the deceased sufferer cannot himself prosecute, the
near kinsmen are allowed to prosecute in cases of murder, rape,
or attempt to commit these crimes.In the case of rape, a right
to prosecute was sustained at the instance of the woman's father,
though it was objected that she was of perfect age, and did not
3
join in the complaint; and a stepfather has been permitted to
4
insist in his own name, and for the woman and her mother.
Independent of the common law, there is on this matter of rape,
the express enactment of the act 1612, c. 4, which declares, that
" if the woman's
parents, or nearest of kinsfolk, or his Majesty's
Advocate, be able to verify to determination of the assize, that
the fact was at

first

and without

violably

and forcibly done against the

parties'

the subsequent consent or declaration of the
shall
not
the offenders from his Maexcuse
party
arbitral
These
words evidently imply that
jesty's
punishment."
will,

their consent

;

the woman's nearest of kin are
competent to prosecute for this
offence ; and,
in
the
case of Col. Charteris, Nov.
accordingly,
12, 1723, the title at the instance of the injured husband, was
Lord Advocate had withdrawn his concourse. 5

sustained after the
1

net,

Jas. Justice

299.

Hume,

ii.

and David

Home,

July 1744

3

Cheyne and Bowman, July
123
Ibid.

6,

;

Hume,

1602

4

ii.

122

*

Hume,

ii.

123

;

Bur-

Patrick Carnegie, June 20, 1681

;

01'

On

same
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principle, a tutor

may prosecute for a rape, attempt
abduction of his ward; and a similar title
wa* sustained in an uncle and tutor nominate pursuing for the
the

1

to ravish, or forcible

abduction of a male ward, though it was objected that
2
past fourteen, and did not concur in the prosecution.

lie

was

the law recognises an interest arising from wrongs
our relation or kindred, yet they must be personal wrongs,
and of a high and aggravated kind, such as excite strong feel2.

done

Though

to

ings of anguish and resentment in the minds of the kindred of
the sufferer. 3
In so far, indeed, as the heir or executor of the
injured party have a patrimonial interest on such an occasion,
as for improbation of a forged writing, damages, or restitution of
stolen goods, certainly his title must be sustained in the civil

concluding for corporal pains only, or fine, or
escheat of goods, on account of an ordinary assault, would certainly not be competent to the next of kin, or heirs of the injured
court

;

but a

libel,

4
It is otherwise, however, where the injury done was
party.
very atrocious ; and, accordingly, where a man had been unlaw-

and imprisoned in a ruinous

fully seized, detained,

castle in the

Highlands, the Court repelled the objection, that the prosecution
5
was instituted not by the suffering party, but his son.

With regard to the kinsmen who may pursue, Mackenzie
wherein
lays it down that it cannot go beyond those degrees
is

marriage

forbidden

but that

;

it will,

in the atrocious personal

6
In the case of Gillespie, Dec.
crimes, go that length is certain.
was
the
27, 1694,
cousin-german ; and there seems to
prosecutor

be no limit to the relations, however remote, provided they truly
The nearest of kin does not exclude the

7
are the next of kin.

The nearer, by
prosecute jointly.
to prosecute, does not exclude the remoter, if they
take up the case ; and the more distant kinsmen may
for the assythment, in cases of murder, if they can
the next of kin have been required to concur, and have

more remote; and
declining

choose to
prosecute

show

that

declined.

all

8

may

9

It
This high privilege, belongs only to legitimate relations.
has been expressly found, even in a case of rape and murder,
10
that there is no title in the person of a bastard cousin-german,

'Hume,
s

M'Lean

of

ii.

123.

2

ii.

Burnet, 303;

Lochbuy, Aug. 17, 1759

M'Culloch. Feb. 8, 1697
Iluiiv,

3

Ibid

121.

"

7

|n

Hume

ii.

123

ii.
fi

123.

Hume,

'

ii.

Ilinne,
1:24.

ii.

123

Sir Godfrey

l'_4.
ii.
"Carnegie of Fintruwes, Au^. 1728;
Thorn** Wvir and J.uno .M-Nau-jlit, June 27, 1621.

Hume,

Bulfoiir, .jl7.

;
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and there seems no principle on which even the nearest illegitimate relations can be admitted to this, any more than any of the
1

other privileges of the genuine blood.
If the relationship is objected to, it

which

establish it;

missed.

is

if

he

lies

on the prosecutor to
must be dis-

fails to do, his process

9

16. If the private prosecutor has been outlawed, and
he cannot insist in a criminal process.
still

unreponed,

How near soever the relationship of the prosecutor may be,
the injured party, he cannot
nay, though he should be himself
be heard to seek redress in a court of law, if he has himself
been thrown out of the pale of the law by a sentence of fugi3
Unless he has been reponed he cannot be permitted
tation.
even to defend himself against any prosecution that may have
been raised against him, and much less to institute criminal proThis disability, however, does not folceedings against others.
low a sentence of excommunication by the church for any offence

how
tice

;

heinous soever, nor a sentence of infamy by a court of jusbut only a regular sentence of fugitation pronounced by a

competent court, and standing unrecalled.

Not only

private individuals, but mercantile comand
panies
corporate bodies, may prosecute at their own
instance, provided their rights as such have been infringed
or invaded
and the prosecution contains the names of
individual prosecutors, and members of or for behoof of
17*

;

the firm.
be committed not only on individuals, but on
mercantile, banking, and insurance companies, magistrates of

Wrongs may

boroughs, presbyteries, or the like, in their joint or corporate
Unless they were permitted to prosecute in their corcapacity.
porate capacity, for offences committed against them in their
corporate character, no private prosecution could be maintained
in such cases, and the
proceedings of the public prosecutor there
relieved of that salutary check which the
power of private prosecution imposes.
It is settled law, therefore, that communities,

1

Hume,

ii.

1

25

'-

Ibid

3

Patrick Dunbur, June 22, 1599.

Hume,

ii.

125.
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or corporate bodies, may prosecute for injuries done to them qua
such.
Accordingly prosecutions have been sustained at the
l

Governor and Company of the Bank of Scotland
Linen for forgery 3 of the Directors of
the York Buildings Company and their factor, for falsifying wri4
of the Managers of the Sun Fire-Office against
tings, and fraud;
instance of the
for forgery

2

;

of the British

;

5
And till a
persons accused of fire-raising to defraud insurers.
for
all
the
offences
prosecutions
against the
very recent period
Bank of England were conducted by the Governor and Company of

that establishment, with the concourse

merely of the'public proBut in all these cases the names of individual managers
members of the firm are necessary to sustain the instance, for

secutor.

or

has been held that a banking

it

the social firm, without the

behoof of the

firm.

company cannot prosecute by
names of some individuals at least for

6

Our

practice also exhibits various instances of prosecutions by
magistrates of boroughs, for offences committed against them in
their corporate capacity.
Witness, among other instances, that

of the provost and magistrates of Aberdeen v. Irvine of Hillon,
for breaking prison, and the provost of Linlithgow v. Hunter
and others, December 20, 1 725, for assaulting a chief magistrate

and privy conventions within burgh, in hinderance of the common
law; and the provost and bailies of Irvine v. Craufurd, March
14, 1757, for an unlawful conspiracy to defeat the freedom
of election, by carrying off one of the trades' counsellors.
The
title of the complainers was here objected to, on the
ground that
their election as magistrates

had been

set aside as illegal

by the

Court of Session; but the Court sustained the answer, that no
sufficient evidence of this was produced, and that if there had,
" it was
competent to the pursuers, or any inhabitants of the
7
borough, to raise a prosecution for the offences charged."
Numerous instances also occur in which the right of presbyteries, or the procurator of the church in their name, has been

sustained in prosecutions for offences against the church, or mo8
In the case of Cleghorn v. Duguid,
lesting her judicatories.

November 1713,
1

Buriiet,

Feb. 1765.
ft

,300.
4

-

it

was objected

Treasurer of

Mathie,

March

10,

Bank
1727

to the title that the

of Scotland v. Young, Nov.
5

moderator
3

1750

Bailly,

Case of Muir and Cant, Dec. 5, 1773

119; Renfrew Hanking Company

'

v. M'Kellar, May 18, 1816
Burnct,
Moodie, July 1712; Cleghoru v. Duguid, Nov. 171:5; Bui-net, 301 ;
Blai-k and Other*, Patrons of St Muchur v. Campbell, July 1714; Burnct, ibid.

Hume,

;}00

s

ii.
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sufficient authority from
that
concurred; but the
actually
the presbytery
they
Court found, " that the moderator and the other two ministers,

and private complainers had produced no

show

to

the procurator for the church, insisting for thempursuers, with
of the presbytery, are legally entitled to proin
name
and
selves,
secute."
It

1

need hardly be added, as a consequence of the same printhat freeholders and electors have a sufficient title to pro-

ciple,

secute for perjury, in taking the trust oath against the interest
2
Here there is a
of the true electors in effecting the return.

combination of two

titles,

either of

which seems

sufficient,

per se,

that of the individual complainers in their
and
lesed in their private estate by the perjury
private capacity,
of, and that of the same complainers in their corpo-

to sustain the title

;

complained

and as vested with a certain public privilege, which
to defend and preserve from invasion as a public
bound
are
they
rate capacity,

duty.

The private prosecutor is vested with the same
of
restricting the libel, or departing from aggravaright
tion, which belongs to the Lord Advocate, provided he
18.

obtains the concurrence of that officer to such mitigation
of the legal pains,

The law has specified the punishment which constitutes the
maximum of pain which can be inflicted for every offence. But
holds that the private, equally with the public complainer may,
with the concurrence of the Lord Advocate, interpose to arrest

it

the severity of

party injured

enactment, on the principle, that if the private
content with an inferior pain, it may safely be

its

is

that the public
indignation will be sufficiently satisfied
with the mitigated punishment. 3 In the case, accordingly, of
Glen v. Hunter, December 20, 1725, this right was exercised
by the private party, the public prosecutor at the same time

presumed

restricting the libel

on the same grounds

;

and

in that of

Begg,

January 14, 1803, the private prosecutor consented to a prayer
for banishment, not
generally, but under a condition, and sen4
tence was pronounced in terms of the consent thus
qualified.

There does not appear, however,
Burnet, 301

1785; Duff

v.

Fife,

2

Penrosc

March

1,

dimming

v.

to

Leslie,

1796; Buruct, 301.

be any ground

for holding

Xov. 1785; Idem v. Lawsoii, June
3
"
Ibid.
Bunu-t, 301
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that the private party can alone interpone without the concur-

rence of the public prosecutor, and such a power in such hands
ini^lit lead to
1

justice.

But

dangerous or disgraceful compounding of public
if the complainer do not thus
interpose, the pro-

secution of the private party reaches the full pains of law ; as
well those public penalties which follow a prosecution at the
instance of the public prosecutor, as those private ones of solatium,

damages, and expenses, which go to repair the private wrong
which he has sustained in his person or patrimonial interest. 2

An

injured party may either prosecute himself,
with concourse of the public prosecutor, or lay the case
19.

before that officer, with a view to its being taken up by
him at the public instance ; but if he adopts the latter
course, although he

prosecute himself if the public
a public prosecution is raised,
prosecutor declines, yet
he has made his election to abide by the issue of it, such

may

if

as

may happen

it

to be,

ceed afterwards at his

and cannot be permitted

to pro-

own

instance against real or supthe
posed
public prosecutor has admitted as evidence for the Crown in the original prosecution.

delinquents whom

Private parties injured by offences have no reason to complain
of the situation in which they are placed by the law of Scotland.
If they choose to insist in their own name they may do so, and
thus acquire, jointly with the
trol of the prosecution,

with

Lord Advocate, the entire conthe powers which attach to it.

all

instead of this, they lay the matter before the
Jf, however,
public prosecutor, and take advantage of the prosecution at the
instance of the Crown, they are not entitled afterwards to com-

of the selection of pannels which the Lord Advocate
has made, or insist in their own name against those whom he
To allow this
has admitted as witnesses for the public interest.
would be to permit a private party first to precognosce witplain

nesses upon oath, on occasion of the trial of one of the guilty
parties, and afterwards insist against the witnesses who had
divulged their own criminality, under the compulsion of a cri-

minal

trial,

and the impression of security arising from being
Crown. This rule, which is founded

called as a witness for the
1

Sre Justin-- Clerk's spccdi in Hiiro v. Wilson;

Sy-.uc,

l}'.):\

Unmet,

'W'2.
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in the case of Willately exemplified
The
1829.
liam Hare, February 2,
species facti there was, that
this man was admitted as a witness for the Crown in the case of

was

in the highest equity,

Burke and M'Dougall, December 24, 1828, who were charged
with three separate murders, and, among the rest, with the murder of a poor vagrant, well known in Edinburgh under the name
Burke was tried only for one of the murders,
of Daft Jamie.
and convicted of it, and in the course of the proof of that charge
he admitted his accession to that murder, but declined to answer
on a cross-examination whether he had been guilty of any others.
Burke stated in his dying declaration that Hare and he jointly
murdered Daft Jamie and it soon transpired from various sources
that he had undoubtedly been implicated in that foul transaction.
Upon this the public indignation was strongly excited against
;

this atrocious criminal, and, by the aid of a subscription, a prosecution was instituted in the name of the relations of Daft

Jamie against Hare, concluding

for the pains of

law and assyth-

ment for the murder of that man. A precognition was begun,
and Hare arrested, and laid in jail by ;i warrant of the Sheriff of
Edinburgh, when the proceedings were stopped by a bill of suspension and interdict, at the instance of Hare, which concluded
to have him liberated and the proceedings quashed, on the ground
that having been adduced as a witness for the Crown in the prosecution of

Burke and M'Dougall, he could not be again

tried

at the instance of the private party.
The Lord Advocate stated,
a
minute
on
that
he
would
not give his concourse to
record,
by
such a prosecution, upon the ground that he was bound to refuse
it in
justice and honour, after having examined Hare as a witness for the crown in the former trial.
The question was fully
and ably argued, both by verbal debate and written pleadings,
and the Court, by a majority of three to two, " in respect that
the complainer William Hare cannot be
criminally tried for the

crime charged in the warrant of commitment ; therefore
suspend
the said warrant, ordain the said William Hare to be set at

and discharge all further proceedings in the precognition
This judgment proceeded on the grounds that
complained of.
the Lord Advocate was here
clearly debarred from insisting by

liberty,

J

the judicial
compact implied, in calling him as a witness in the
previous trial, which contained the charge now made the subject
1

Syme, 373,

39<>.
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of prosecution, even although no examination on the circumstances of that charge had actually taken place ; and that this
being the case, the private party was also bound by the tacit

acquiescence in these proceedings, which was necessarily implied
by his putting the matter into the hands of the Lord Advocate,
instead of following out from the beginning his right of private

prosecution.

The

prosecution at the private instance requires
the concourse of the Lord Advocate, and cannot be in20.

sisted in

without

it

;

but his Lordship

is

not the uncon-

trolled judge of giving or refusing his concourse, but
may be compelled to state his grounds for withholding
his

concourse to the Supreme Court,

who

will judge of

their sufficiency.

The

prosecution at the private instance

is

attended with this

peculiarity, that it requires the concourse of the Lord Advocate,
and receives it by the subscription of that officer, or some one

authorized for him, at the

or petition for the criminal letters. 1
on two considerations : 1. The inte-

bill

This practice is grounded
which this officer has in the

rest

conviction for various offences
arising from

necessity,

;

fines or escheat

2.

The

far

his interest in the administration of

by the interposition of

this

consequent on a

more material

high

j ustice,

officer,

interest

and the

of guarding

fraud, or corruption, in the management of
2
This concourse is therefore required to
private prosecutions.
in
libel
a
Criminal
Court, whether it conclude for the full
every

against collusion,

pains of law, or mainly, or even entirely, for pecuniary compensation to the injured party
for the Scottish law recognises no
infliction of punishment, whether in the form of damages or other;

wise, in the Criminal Court, but either in a libel at the public
instance or at the private, under his superintendence and con-

So

even in an action of reduction
which
is
intended
improbation,
only to regulate the civil rights
of parties, though by fiction laid on criminal grounds, the concourse of the Lord Advocate is, by immemorial practice, indis3
Several cases have accordingly occurred, in
pensably requisite,
for
of
want
the
concourse of the Lord Advocate, criminal
which,

course.

1

far is this carried, that

Hume,

ii.

I2o.

Hm-not,

Wi.

'
Il>i<l.

Hume,

<

:

ii.

1

:2l>.

Ibid.
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been dismissed, particularly Syme v. Steel, Aug.
processes have
both prosecutions
10, 1765, and Darby v. Love, Feb. 10, 1796,
of
a trustee for creat the instance
for fraudulent

bankruptcy,
which, independent of being objectionable on the footing
of the title of the trustee^ were also defective from want of the
ditors,

proper concourse.

1

But the Lord Advocate has not the

interest of the individual

can he merely at pleasure deprive a
absolutely in his hands, nor
2
of
his inherent right of prosecution.
offence
party injured by an
to
be
he
can
that
Not that it is to be supposed
compelled
grant
his concourse in all cases, how absurd and untenable soever the
of prosecution may be, as if his concourse should be

grounds
asked to a prosecution for witchcraft, which has ceased to be
a point of dittay or of treason, for which no private party can
of one who is not a kinsprosecute or of murder, at the instance

man

of the deceased.

3

The

rule therefore

his concourse in the first instance,

if

is,

that he

may

he shall see cause

;

refuse

but then

the aggrieved party may apply to the Court, who will compel
him to adhibit his concourse, if there is not reasonable ground to
4
the contrary. In exercising this important though delicate duty,

of compelling the public concourse, the Court are entitled only
to look to the case as it prhnu fade appears before them ; and
unless the proceeding to which the concourse is claimed is clearly
and indisputably illegal, they will constrain him to grant it, leaobjections to the title of the pursuer, the relevancy of
libel, the sufficiency of the proof or the like, to be discussed

ving
the

all

in ordinary form, after the libel shall have come into Court or
to be discussed in ordinary form before the assize. 5
In 1633,

accordingly, the Court of Session ordained the Lord Advocate
to adhibit his concourse to certain
proceedings of reduction in
the Court of Session, qualifying their order
" that his
Majesty's Advocate is nowise

by the

declaration,

thereby debarred from

appearing for his Majesty's particular right and interest to op6
pose and defend the said pursuits."

As the concourse of the Lord Advocate to such prosecutions
a mere form to open the door of the Criminal Court to the private party, and give the former a sort of control over, and
cognizance of the proceedings, it is settled, that in the case of mutual

is

1

2

Burnet, 306

M'Lauriu, 298.

5

Hume,

Ibid

6

ii.

126

3

Ibid.

Ibid.

3

Bui-net,

306, 307.

4

Hume,

ii.

126, 127.
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parties against each other, he may, and must, under the
above stated, grant his concourse to both parties; 1

qualifications

and

it is

competent

The

21.

is

ceed,

for

him

to

appear for the defender in either.

private prosecutor, before he is allowed to proto find caution to insist ; he is liable in

bound

certain penalties, if the prosecution prove to have been
malicious ; he must take, if required, the oath of calumny ;

and he may be subjected in

costs, if the

Court see cause.

obviously necessary to lay the private prosecutor under
from the public accuser. Such is the
very
force of private interest, both in blinding the understanding and
It is

different restrictions

exciting the passions, that if private persons, who either have been,
or conceive themselves to have been injured, were allowed to

prosecute without any restriction or responsibility,

trials

or

com-

mitments would become the means of wreaking individual vengeance, and the tribunals of public justice be converted into
For these reasons, which
the instruments of private malignity.
daily experience in the neighbouring country proves to be well
founded, it is settled in our law, that the private prosecutor must
submit to a very serious responsibility before he undertakes a

prosecution.
2
By several old acts the individual complainer must find caution, under certain penalties, at raising his criminal letters, (the
only form of prosecution competent to the private party,) to

them duly executed, and insist in the prosecution. By the
two former acts the unjust or calumnious prosecutor is liable in
certain sums of money, now become elusory from the change of
the times, for which the Justice shall give immediate decree, in
the event of an acquittal, to be recovered by summary imprisonreport

ment of the prosecutor's person. 3 By a later

act, 1587, c. 88, these
be
exclusive
of
the
declared
to
are
charges of the panpenalties
nel's defence, which the Court are directed to modify to the

accused,

"

quhair parties are maliciouslie charged to underlie the
these words it is justly settled, that, in considering

Under

law."

a motion for expenses, the Court are entitled to look to the whole
circumstances of the case, and not the mere fact of a verdict of
1

Stirling, July 4,

170.

3

Hume,

VOL.

II.

ii.

1748; Hume,

127.

ii.

127.

Burnct, 005.

H

2

1535,

c.

35; 1579,

c.

78; 1593,

c.
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.

to give full expenses, or
acquittal of the charge, and either
as the justice of the case
them
or
refuse
them,
altogether,
modify

seem to require.
Accordingly the Court have more than
once awarded full expenses to one of the paimels in a case, and
3
2
In a late case, the private prosecutor
refused them to the other.
was found liable in full expenses, as well as the statutory penal1

shall

ties, in

consequence of having not insisted in his criminal

letters

;

4
and in another they were modified to ten guineas. Full expenses
were awarded against the private prosecutor, on a verdict of not
guilty in favour of the accused, in the case of M'Intosh v. Came-

ron, Inverness, Spring 1832.
Farther, the Court are empowered,

if

they see cause, to go a

greater length against the unjust and calumnious accuser, by
awarding a certain sum de piano on the acquittal of the pannel in
name of solatium, and as a reparation for his damage and distress.
still

There

is this

obvious advantage of proceeding in this course, that

a greater likelihood of the money thus awarded really
reaching the pocket of the injured party, and not being interceptthere

is

ed, as

too often the case with

is

damages awarded

in the

Jury

Court, by a huge account by the agent over and above his modified expenses
while the prosecutor has the immense advantage
;

of escaping the heavy costs of a new and vexatious proceeding in
the Civil Court. Accordingly, in one case, instead of the statu-

sum

L.40 Scots was awarded to one pannel,
In every point of view this seems a desirable course, both because the circumstances of the case are then
fresh in the recollection of the Court, because a subsequent

tory

of L.I

and L.30

Scots,

to another.

action of

damages by a pursuer, probably insolvent, is avoided,
and the wasting of the substance of both parties in ruinous proceedings before the Jury Court prevented.

The

private prosecutor may be compelled to take
the oath of calumny, either in limine, or on any other

22.

stage before the jury is sworn ; and if he decline to swear,
the diet will be deserted simpliciter.

As a
1

ii.

farther security against malicious prosecution,

Burnet, 306.
127.

ii.

127
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potent for the pannel to insist that the prosecutor shall give his
oath of calumny before proceeding farther ; or, in other words,

swear that he believes that the

facts stated in the libel are true. 1

may be, and usually is, demanded in limine of the process
may also competently be put at any subsequent stage,
before the jury is sworn, when they become so completely charged
This

but

;

it

with the case that

no longer competent.

it is

ingly put and taken,

It

has been accord-

after the interlocutor of relevancy has

been

2

pronounced.

The

prosecutor must swear, not merely that he has just grounds
to insist, but that the facts charged in the libel are,

and reasons

so far as he knows, true.

3

This is the important thing which it
the object of the oath of calumny to elicit, and not a mere
vague opinion that the prosecution is well founded, which may
cover only some absurd idea in point of morality or law. 4 In the
is

John Lawson, Feb. 10, 1785, where this
matter underwent some discussion, though the Court pronounced
" that the
only a general order, the oath taken was,
prosecutor
case, accordingly, of

believes that the facts

charged in his

libel are true,

and that he has

5
good reason to insist in this prosecution.
If the prosecutor decline to swear, the Court

will, de piano,
desert the diet, upon the ground that a prosecution, to the
grounds of which the prosecutor will not emit such an oath, is
not fit to be submitted to a jury. 6
And the effect of such a de-

sertion

is

equivalent to a desertion simpliciter, or a complete bar to
who has shown

any farther prosecution, at the instance of a party
such reluctance to depone to its verity. 7

But what if the private party hath lodged a disclamation of
the process, or written expression of a resolution to abandon it ? It
will depend on the terms of the disclamation, whether it applies to
that process only, or is general, and debars the party from insist8
ing anew in any other libel. In the case of Farquhar v. Graham,
Feb. 9, 1621 ,'J the disclamation was held to apply to the right of
prosecution generally, and to debar the raising of new letters on

come

but in a later case, the disclamation
to apply to that particular process only, from the pecuterms in which it was conceived. 10
The disposition of law,

that matter in time to

:

was held
liar

1

Hume,
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however,

is

to construe all

right of prosecution

;

such disclamations as general of the

would require very
new form, on
had been deliberately dis-

and unquestionably

it

let in a prosecution in a
peculiar circumstances to

second occasion, which, on the
claimed or abandoned.

.a

first,

CHAPTER

V.

OF ARREST AND PRECOGNITION.

THE

first

step in the punishment of offences obviously is, to
him in prison, or lay him

arrest the criminal, in order to detain

under

The power

bail to stand his trial.

and the parties by

whom

it

may

of arrest, therefore,
first sub-

be exercised, form the

ject in the consideration of the steps necessary to bring a guilty

party to justice.
1.

If a Sheriff, Justice of the Peace, or other magis-

or breach of the peace committed in his presence, within his jurisdiction ; or if he
receive information of it, in such circumstances that the
trate, sees a felony, riot,

criminal might escape if a written warrant is waited for,
he may summarily order the arrest of the criminal, without any written warrant.

Though, without doubt,

so important a step as arresting a perundergo an examination, should not in the general
case be taken without the formality of a written warrant, yet
there are some cases in which, for obvious reasons, this must be
son, even to

dispensed with.

A

sheriff, or

magistrate, sees a felony or riot

committed under his very eye, and the criminal running off as
hard as he can drive certainly it is not to be imagined that he
is
obliged to call for pen, ink, and paper, write out a written
warrant, and put it into the hands of a constable, or sheriff-offiIn such a
cer, before he can order the arrest of the criminal.
;

case, the necessity of the case makes the law ; and as the magismay arrest the offender thus caught inflagrante delicto, if he

trate
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can reach him himself, so he

may

verbally direct
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any of the by-

1
standers to do the same.

Farther, the same holds though the deed have not been actually committed under the eye of the magistrate, if an immediate

complaint has been made to him of a murder, robbery, or the

by those who have certain knowledge of the
and of the person of the offence, and of the person of the

like violent crime,
fact,

criminal

if

;

the case

tively charged

so urgent, that the individual thus posiescape through the delay in making out a

is

might
So

written warrant. 2

it was found in a case where the order to
was given by a privy counsellor, verbally, to apprehend a
man charged with the murder of a person, which had taken place
in the presence of the provost and the privy counsellor, but which
the Court held equally relevant to assoilzie the pannels, whether
3
they acted on the order of the one or the other.

arrest

2.

where dispatch is indispensable, a
or borough officer, or other officer of
apprehend a person whom he has seen, or

In similar

cases,
1

constable, sheriff ,

the law,

whom

may

whom

he got the information have
seen, committing a felony, without any written warrant ;
and in atrocious crimes may, without any warrant for that
purpose, proceed to break open doors.
others from

The same

sense of necessity which has led to the authorizing

a magistrate to apprehend, or cause to be apprehended, a criminal charged with a felony, who might escape if a written warrant

were applied

for,

has led to the extension of the same

power

to

a constable, sheriff, or borough officer, or other officer of the law
has inacting within his jurisdiction, if he in like manner sees or
formation of a felony committed, in such circumstances, that,
without such an instantaneous stretch of authority, there would

be a reasonable danger of the criminal escaping. 4 This rule is
the
part of our common law but, besides that, it is supported by
5
In this attempt,
instructions to constables, in the act 1617, c. 8
which often may be attended with considerable difficulty, or even
;

danger, the constable or law-officer
1

_<
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1
In all these cases, however, the right of
of the neighbourhood.
the officer is to apprehend only, and does not extend to commitIt is the duty of the officer, therefore, in such
ting to prison.
the
delinquent before the nearest magiscases, to

bring

trate, in order that

supposed
he may be deliberately examined, the decla-

rations in regard to

him taken, and disposed of according

to

law.

As to the power of breaking open doors in pursuit of a criminal on such occasions, it is undoubted, that in cases of murder,
robbery, housebreakirig, rape, fire-raising, treason, or the like,
which by their violence threaten the peace of society, he may

break open doors where the fugitive has taken refuge, or he has
received reasonable information he has taken refuge, without
2

But this does not hold with persons charged
with a breach of the peace, unless he actually hears a tumult or
affray going on, when it becomes his duty to break in to pre-

any warrant

at all.

It is declared

vent a breach of the peace.
that a constable,
dation,
ers,

is

on information of any

by

special statute,

theft, hereschip, or

deprea posse of the neighbours, to pursue the offenddeclared inculpable if slaughter or mutilation ensue

to levy

and he

is

in recovery of the goods.

3

The enactment

in regard to levying

the posse, is less applicable to the present than it was to former
times ; but the statute implies, that if arrest would be legal with-

out a warrant in such cases with the aid of a posse, of course it
legal if it can be accomplished without such ex-

must be equally
ternal aid.

Several statutes also have

made

it

lawful for

all

the

and take rebels for capital crimes, and to destroy
and sword all houses where they enter or are harboured ; 4

lieges to pursue

by

fire

and although these powers, frequently exercised under the terrible letters of fire and sword in former times, have now fallen
into comparative disuse, they are
strongly indicative of the

powers

inherent by the Scotch law in all persons, for the apprehension
of great and notorious offenders.
But in all these cases, if the
constable proceed to break open doors, he must
be refused admission, and notify his mission

equally whether he

By

is

or

is

first
;

demand and

and

this holds

not the bearer of a written warrant. 5

special statute also, a constable

is

authorized, in

common

with other officers of the law, to apprehend Egyptians,
vagabonds,
sturdy beggars, night-walkers, and, in general, all idle and dis1

5

Hume,

Hume,

ii.
ii.

76
76.

8

Ibid.

3
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4
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] J)

a class
orderly persons, having no lawful moans of subsistence
of both sexes, who unfortunately are daily becoming more nume;

rous in every part of the kingdom.

3.

The same power

By

the

1

of arrest belongs to private indiwithout
warrant
or magisterial authority, if
viduals,
any
actually present at the commission of a felony.
first

principles implied in, or at the foundation of, the
who are themselves present at the com-

social union, individuals

mission of a flagrant offence, as murder, robbery, or housebreaking, are entitled to interfere for the arrest of the offenders, with-

out either the warrant of a magistrate, or the presence of a
2
This was strongly laid down both by Lord Chief-

constable.

Lord George Gordon's
and
Lord
ChiefJustice
Riots,
Tindal, in December 1831, on
by
occasion of the Bristol Rioters ; and it is so obviously founded
Justice Mansfield in 1780, on occasion of

both in reason and necessity, that

law of every

it

must obviously obtain

As

in the

a very delicate
this, however,
the
to
of
the law, from
matter, introduced, contrary
general policy
of
and
considerations
necessity
expedience, it must be exercised
civilized state.

is

with due regard to the rights of the lieges ; and therefore as little
violence must be committed as is consistent with the apprehension
of the offenders; and

when

taken, the criminals are to be merely

taken forthwith before the nearest magistrate for examination, 3
by whose warrant alone the committal is to take place.
It

does not however appear, that the same would hold with

who have merely

persons

received information,

how

credible or

pointed soever, in regard to the commission of a felony, which
4
At the same time there is
they have not actually witnessed.

one situation in which there seems no doubt that such a step
might be taken by a private individual, and that is where the
person himself, upon whom the outrage has been committed, interferes to secure the apprehension of the offender.
Certainly if

a person returns to his house and finds it pillaged, or on fire, or
his child murdered, and he is informed by the bystanders, or
others, that they have seen the criminal stealing out of the premises, or running away, with the blood on his clothes, it is competent for him, or any member of his family, to pursue the sus1

Hil7,
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8,

No. 4 and 5.

"

Hume,

'
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other warrant
pected person and apprehend him, without any
criminal
and in such
the
of
the
than the perpetration
;
felony by
pursuit, any of the neighbours
the violence.

But such power

may join

the principal sufferer

not competent to individuals

is

by

who have

neither witnessed the crime, nor seen the criminal, nor suffered
from the injury in regard to a mere breach of the peace ; nor

be affirmed, that in the pursuit of any criminal, how great
soever, is it lawful for private persons, even those injured, to
can

it

break open doors. The proper course in such a case is to surround the house, and prevent the criminal's escape ; but delay
the breaking in till they have either obtained the authority and
presence of a constable or law-officer, or the written warrant of
a magistrate.
4. Every magistrate may grant warrant to arrest to
the officers of the law within his jurisdiction, even for an

offence which

lie is

not competent to try or punish.

The

object of arrest being merely to secure the person of the
supposed delinquent, with a view to his examination or detention
follows that any magistrate having jurisdiccommit without any regard to his compeand
may
tence to take cognizance ultimately by trial of the offence.
Thus a Sheriff may apprehend for treason a Provost or Bailie
for any of the pleas of the Crown; and a Justice of the Peace for
forgery, or any other offence which he is notoriously incompetent to try.
This arises from the nature of the commission of
such magistrates, which is for the preservation of the peace within their respective bounds ; a duty towards the due
performance of
which the apprehension and committal of offenders is indispensable.
Nay, it would rather appear that a baron bailie has the

previous to

trial, it

arrest

tion

;

1

power of granting warrant

to

apprehend a criminal within

his

to the effect at least of

bounds,
carrying the offender before the
nearest Justice within the bailie's own bounds, or of
custody in
the jail of the barony in the meantime, till the
higher magistrate
be informed of the charge ; the clause in the Jurisdiction

shall

Act2 on

this subject

applying to proper jurisdiction for trial and
Accordingly, in the case of Thomas Hay, Feb. 2,
1824, where it was objected to a declaration taken by a baron

sentence. 3

1

Hume,

ii.

77

*

20 Geo.

II. c.

43.

3

Hume,

ii.

77,
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bailie of Leith,

that his

name was not

IVace, the Court repelled the objection

he had, qua baron

plies that

in the
;
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Commission of

a decision which im-

bailie, sufficient jurisdiction to arrest

and take precognition.

A

5.

warrant to arrest

is

good without

either the in-

former's oath or a written petition or signed information ;
but it is competent to insist for any of these safeguards if
the

Judge

A

sees cause.

warrant to arrest

is a
very different thing, and governed by
from a warrant to commit, which must in
But a warrant to
every case proceed on a signed information.
apprehend merely, is good without either the oath of the applicant, or his examination by the magistrate, or even a written
2
In short, it is looked
petition in support of the application.

very different rules,

1

which takes place frequently on the spur
moment, under circumstances of the greatest urgency, and

as a proceeding

upon
of the

where the only indispensable requisites are a

distinct statement,

whether written or parole, of the offence charged of the person
of the criminal, and of the giver of the information. 3
Although, however, it is not indispensably necessary that a
warrant to arrest should have been preceded by the formalities
of a written petition, an oath, or judicial declaration, and it cannot be objected to any such warrant, that it was not preceded by

them

;

yet these are proper and praiseworthy securities, which
for the magistrate to insist for,

is

it

and some of
exact, if he

always competent
which, at least, a judicious judge will never fail to
sees the least reason to suspect that the warrant is applied for
from hasty or improper motives. In particular, the formality of
a written petition, specifying the crime by place, date, and name
of injured party, so far as then ascertained, naming the criminal,

and praying

for warrant to arrest and cite witnesses for a precogshould
never be dispensed with, where circumstances
nition,
of
its
admit
being presented. Indeed, such a proceeding seems

indispensably necessary towards the making out of a correct
In like
warrant, even for the apprehension of the criminal.

manner the judge may
apprehend

1

Hume,

ii.

he grants warrant, even to
examination, or deposition of the in-

insist before

for the judicial

77 and 84
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former; and though this last safeguard
have emerged.
suspicious circumstances
petent for the judge to insist for

apprehend

only adopted where

Yet it is always comwhere he has any cause to

precipitate or improper proceedings.

It is indispensable

6.

it

is

towards a warrant to apprehend,

that it be dated and signed, and as clearly as possible exmeant to be arrested and although the
press the person
crime charged is, where practicable, a proper addition, it
;

is

not indispensably necessary.

The object of the warrant to arrest being not the committal of
the prisoner, but merely to bring him before the magistrate for
examination, the great thing to be attended to is, that the person
meant

to

be seized

sion no mistakes.

1

is

distinguished in

This

rule,

however,

reasonable and practicable sense.
pected that a correct designation

it
is

so clearly as to occa-

be understood

to

it

Certainly

is

in a

not to be ex-

and place of
has just committed an offence, and is probably totally unknown, both to the
person who has suffered by his crime, and the magistrate who is
residence,

called

is to

upon

by name,

trade,

be given in regard to a person

to grant

required, therefore,

is,

who

All that is
warrant for his apprehension.
that the warrant shall contain all the speci-

name and designation of the supposed
offender which the parties possess at the time, and which affords
all the security that the state of affairs will permit
against one
party being mistaken for another. And in the execution of such

fication in regard to the

it will not
escape observation, that if an innocent permistake
arrested
instead of the guilty one, he can in
by
have
no
in
general
difficulty
pointing out the mistake, and sub-

warrants,

son

is

stantiating it to the magistrate before whom he is brought, and
that he suffers no great inconvenience from the error in the mean-

time

;

whereas,

if

resistance to a warrant to arrest

is to

be held

as authorized merely by the want of a full specification of the
person intended, or an error in it, the most ruinous consequences
to the administration of justice may ensue.
It is not to be imagined from this, however, that a warrant

good which orders the

officer to

all

is

apprehend
persons suspected
of the matters therein set forth, without
any description at all of
1

Hume,

ii.

78.
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whom

The
suspicion has truly lighted.
for the warrant, must have some clue whereby to
praying
person
from all others ; and this clue,
distinguish the person suspected
the individuals

upon

1

how slight soever, should appear in the instrument. It may not
be possible to ascertain his name; but the description, such as
it is, which has prompted the informer to pray for his .arrest,
should appear in the instrument by which it is to be effected.

The warrant must be dated and signed by the magistrate but
2
no part of it but the signature requires to be in his handwriting.
If it be from a Justice of Peace, it should bear his style and quathe county where it is given, by the addition of the letlity, and
But though these
ters J. P. and the county to his signature.
are proper solemnities, there is no authority which holds that
;

such a warrant

is

void,

by reason of any omission, excepting that
3

of the magistrate's subscription.
The warrant may authorize the officer to bring the supposed
delinquent before either the magistrate himself, or any other
It may be addressed
competent magistrate for the bounds.
or
individual
an
to
constable, or generally to the
macer, officer,
4
officers of the magistrate who gives it.
Nay, there is no
proper

objection to the name of a private individual being inserted in
lieu of, or failing, one of the ordinary functionaries of the law,
who thereby becomes an officer in that part, clothed with the

powers of such a character, and subject to the responsibility which
attaches to

5

it.

The description of the crime charged, briefly but intelligibly,
an usual part of every warrant even to arrest, arid should never
6
But there seems to be no
be omitted where it can be given.
is

sufficient authority for holding that the party shall be entitled to
resist, or to claim damages for the execution of a more general

warrant, such as authorizes his apprehension to answer all such
7
And certainly, if one
matters as shall be laid to his charge.

crime be specified, which of itself supports the warrant,
nothing irregular in a general addition of other charges,

specific

there

is

which often are unknown when the warrant is originally applied
for, and only come to light in the course of subsequent investigations.

7-

In the execution of his warrant, the
1
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go beyond the bounds where his commission extends ; he
must acquaint the party with the substance of the warrant, and he must not break open doors until he has notified the errand to those within, and been refused admittance.

The

is of no
legal effect beyond
unless
indorsed
or supported by
his jurisdiction ; and, therefore,
some
in
the
the authority of
territory into which the crijudge

warrant of a judge, of course,

1

minal has withdrawn, it cannot legally be executed there.
If,
therefore, he has escaped out of the jurisdiction within which the
warrant runs,

it

must be indorsed by a magistrate within the new

When

jurisdiction, before it can be legally put in force there.
this is done, however, it may be executed either by the original
officer who brought it, or one who belongs to the jurisdiction

where

has been indorsed.*

it

the duty of the officer, when proceeding to arrest, briefly to acquaint the party with the substance
of his warrant.
Farther, if the warrant is in the hands of a pri-

In

cases of arrest,

all

it is

vate party, or of an officer acting beyond his usual bounds, and
where his official character is known, he is obliged to show it on

demand, though certainly not to part with it to any one for pe3
rusal or inspection.
Nay, even if the officer is a known officer,
acting within his ordinary bounds, he seems bound to comply
with such a demand, unless made in such circumstances as appear to endanger the document, or appearing to have arisen from
a desire to snatch it out of his hand, or get it destroyed. 4

With

regard to breaking open doors, it seems to be a general
is not to be resorted to
by the bearer of a

rule, that this violence

criminal warrant, unless he has first notified his errand to those
within the house, and been refused admittance. 5 If this be done,

however,
ther he

quite certain that he is entitled to force open doors,
apprehend the suspected person, and that equally whe-

it is

in order to

own house

or in that of another, and whether
be
he is known
the guilty person, or only suspected
Most certainly he is not obliged to take the word of
as such. 6
those within the house that the criminal is not there ; but is not
is

in his

for certain to

only entitled, but bound, to
1

Hume,

ii.

78.
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Sinclair,
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3

make a thorough

search himself; and
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open the outer door, but any
inner doors or lids of places where the prisoner is suspected of
If any bloodshed occur in the sober and tempebeing lurking.

for that purpose, not only to force

officer's part to discharge this duty, he
be acquitted of the consequences; and if death ensue to
him or his assistant, from resistance to such a duty so set about,
it will amount to
nothing short of murder. The principle of the

endeavour on the

rate

shall

law

is,

that every person is bound to throw open his doors, and
all the secret parts of his dwelling or premises, in

make patent

order to facilitate so important an object as the arrest of a crimiofficer, who legally and
that
temperately discharges
duty, implicates the resisters in direct disobedience to the law, and in the general case in the pains

nal

;

and, therefore, any resistance to an

and if these precautions be duly observed, the
;
answerable for the consequences, although the suspected person truly neither is, nor ever has been, within the premises or though, if there, he is entirely innocent of the charge,
1
or the felony or crime in question never has been committed.
of deforcement

officer is not

;

8. If the warrant is to be executed extra territorium,
must be indorsed by some judge having- jurisdiction in
the territory where it is to be enforced ; and no farther

it

formality is now necessary in the case of warrants signed
in Ireland or England, and executed in this country.

beyond the territory where the
be
must
indorsed
warrant runs,
by a Magistrate or Justice of
This
is
in
the
new
Peace
granted as a matter of
territory.
If the suspected party has fled
it

course, if the warrant be that of a Scotch Magistrate, upon production merely of the former warrant, fortified, if necessary, by

the oath of the bearer as to

not a necessary solemnity,

may

2

and, by inveterate usage, a
indorse a Justice's warrant, or vice versa.

grounds on which
Sheriff

authenticity, which, however, is
and without any enquiry as to the
its

was granted

it

;

Several statutes have been passed to regulate and facilitate the
indorsement of criminal warrants executed in one part of the

United Kingdom in another.
By 13 Geo. III. c. 31,

it

after the passing of this act, if

1

Hume,

ii.

80.

is

enacted,

any person
8

Ibid.

ii.

7s.

" That from and
or persons against
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a warrant shall be issued by any Justice or Justices of
Peace, of any county, riding division, &c. within that part of
called England, for any crime or offence
the United

whom

1

,

Kingdom

that part of the United Kingdom, shall
against the laws of
and
reside, or be, in any place of that part of the
escape, go into,
called
United Kingdom
Scotland, it shall and may be lawful for
or
the Sheriff
Steward-depute or substitute, or any Justice of

Peace of the county, or place where such person or persons shall
or be, to indorse his name on the said
escape, go into, reside,
warrant

;

which warrant, so indorsed,

shall

be a sufficient autho-

or persons bringing such warrant, and to all
rity to the person
warrant was originally directed; and also
such
to
persons

whom

to all sheriff's

officers,

steward

officers,

constables,

and other

be
peace-officers of the county or place where such warrant shall
so indorsed, to execute the said warrant in the county or place
where such warrant shall be so indorsed, by apprehending the

person or persons against whom such warrant is granted, and to
convey him, her, or them, into the county, riding, division, &c.
of that part of Great Britain called England, being adjacent to
that part of Great Britain called Scotland, in which the crime
was committed, and before one of the Justices of Peace of such

county, riding, &c. to be there dealt with according to law ; or
in case the crime was committed in a county not adjacent to that
part of Great Britain called Scotland, then, in every such case,

convey him, her, or them, into any county of that part of
Great Britain called England, next adjacent to Scotland, and
before one of the Justices of Peace of such county, which Justice
is
hereby authorized and required to proceed against such person

to

or persons, as if the said person or
persons had been apprehended
is a similar
provision, mutatis muof persons in England guilty of

1
in the said
There
county."
for
the
tandis,
apprehension

crimes in Scotland, and their transmission to that
The
country.
of
such
is
to
the
be
treaexpense
removing
persons
defrayed by
surer of the county in England, or the
Sheriff-depute or substitute in Scotland, upon the amount
being ascertained by oath

before two of the Justices of such
county, and allowed and signed
2
by them.

It is further

enacted by the same

the passing of this act, if

any

act,

" That from and

after

person or persons having stolen, or

1

I

2

2.

\R1U-.ST

AM)

I'KF.ror.MTIoN.

127

otherwise feloniously taken money, cattle, goods, or other effects,
in either part of the United Kingdom, shall afterwards have the
Bailie money, cattle, goods, or other effects, or
any part thereof,
in his, her, or their possession or custody, in such other part of
the United Kingdom, it shall and may be lawful to indict, try,
and punish such person or persons, for theft or larceny, in that

part of the

United Kingdom where he, she, or they

shall so

have

cattle, goods, or other effects, in his, her, or their
or
custody, as if the said money, cattle, goods, or other
possession
had
been
stolen in that part of the United Kingdom.
effects,

such money,

"

And

any person or persons in either part of the
United Kingdom shall hereafter receive, or have any money,
that if

goods, or other effects stolen, or otherwise feloniously
taken, in the other part of the United Kingdom, knowing the
same to be stolen, or otherwise feloniously taken, every such
cattle,

person or persons shall be liable to be tried and punished for
such offence in that part of the United Kingdom where he, she,
or they shall so receive or have the said money, cattle, goods, or
other effects, in the same manner, to all intents and purposes, as
if the said money, cattle, goods, or other effects had been
originally stolen, or otherwise feloniously taken, in that part of the

United Kingdom."

The

benefit of this statute

45 Geo.

was much

restricted

by a succeed-

92, c. 5, and c. 6, which declared it
ing
unlawful to proceed to enforce or act upon any such warrant, until
proof of its authenticity upon oath to the Court, Justice, or
Judge, applied to ; and it was declared to apply only to such
act,

III.

c.

warrants as have issued, " if in England or Ireland, upon some
indictment found, or information filed, or if in Scotland, upon
libel or criminal letters, raised and passed under the signet
of the Court of Justiciary, against the person or persons named
in such warrant, or unless the same shall appear to have issued

some

some capital felony mentioned in such warrant."
was therefore enacted by 54 Geo. III. c. 186, that

in respect of
It

all

warrants issued in England, Scotland, or Ireland respectively,
shall be capable of being indorsed, executed, and enforced in any
part of the United Kingdom, in like manner as is provided by 13

Geo. III.

31, in regard to warrants granted in England or
Scotland respectively.
The words are, that so much of the 45

Geo.

c.

III. c. 92,

" As enacts

that

it

shall not be lawful for

any
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unless the same shall
judge or justice to indorse any warrant,
if in England or Ireland, upon some indicthave
to
issued,
appear

ment found,

or information filed

libel or criminal letters raised

;

or

if

in Scotland,

upon some

and passed under the signet of the

Court of Justiciary, against the person or persons named in such
warrant, or unless the same shall appear to have issued in respect
of some capital crime or felony, mentioned in such warrant ; and
that in all cases in which any warrant or certificate shall be required to be acted upon in any part of the United Kingdom,
other than that in which the same was originally issued, it shall

not be lawful for any Court, or any Judge, or Justice, to proceed
to enforce or act upon the same until it shall be proved upon oath
to such Court, Judge, or Justice, that the seal and signature upon
the same are the seal and signature respectively of the Court,

Judge, or Justice, whose seal or signature the same respectively
purport to be, shall be, and the same are hereby repealed."
2. And, " That all warrants issued in England, Scotland, or
Ireland respectively, may and shall be indorsed and executed,
and enforced and acted upon in any part of the United Kingdom,
in such and the like manner as is directed by the said first recited
act of the 13 Geo. III. c. 31, in relation to warrants issued or
granted in England and Scotland respectively, as fully and effectually, to all intents and purposes, as if all the provisions of the
said acts were in this act severally repealed and re-enacted."
3. " And that it shall and may be lawful for any
Judge of any
of His Majesty's Courts of Record in Westminster, of the Courts
of Session in the

County Palatine of Chester, or of any of the

Courts of Great Sessions in Wales, or for any Judge in any of
His Majesty's Courts of Record in Dublin, to indorse any letters of second diligence issued in Scotland, for
compelling the
attendance of any witness or witnesses resident in England,
Wales, or Ireland, upon any criminal trial in Scotland ; and such

upon such indorsement have the like force and effect
same would have in Scotland, and shall entitle the bearer

letters shall

as the

thereof to apprehend the witness or witnesses mentioned therein,
and convey such witness or witnesses to Scotland, for the pur-

pose of the trial or trials in respect of which such letters shall
have been issued, without any tender of expense or expenses to
such witness or witnesses ;" and this is contained in the 45 Geo.
III. c. 92, notwithstanding.

YKKI>T AND PUECnGMTlON.

129

The statute, 13 Geo. III. c. 31, is thus referred to as the rule.
But that statute is limited, both by its preamble and enacting
clauses, to warrants issued on account of criminal acts, for which

meant

be brought to trial. It does not apply,
therefore, to a warrant, even though proceeding on a criminal act,
the malefactor

is

to

is not to
bring the offender to
but to lay him under bail to keep the peace, or in any other
way restrain his freedom, or prevent the execution of his mali-

if

the object of the apprehension

trial,

cious designs. Where the offender, accordingly, had been transmitted from Newcastle to Scotland, in pursuance of a warrant of
one of the Lords of Justiciary, indorsed by an English Justice of

Peace, and it appeared that the petition on which the warrant
was granted, related to a threatening letter, dated Dublin, and a
challenge dated Newcastle, addressed to a person in Scotland,

and prayed to have the offender laid under bail to keep the peace
and warrant was granted in terms of that prayer, but no farther,
it was held that the warrant not
being with a view to custody in
order to trial, did not warrant the apprehension of the offender
in England, even though backed by an English Justice for the
county where it was executed. It was held in a late case, which
related to a deforcement of officers acting on an English warrant,
against a person in Coldstream, which was indorsed by a Scotch
Sheriff-substitute without any oath, that the 54 Geo. III. c. 186,
applies to all warrants, and directs them to be indorsed in the
manner prescribed by the 13 Geo. III. c. 31, for criminal warrants
and that, as the emitting of an oath is no part of the pro;

1

;

the warrant in question was good, in
2
the
of
indorsation, without that formality.
respect
visions of that statute,

Having apprehended the prisoner, it is the duty of
him with all convenient speed before a
magistrate, to be by him dealt with according to law.
9.

the officer to take

Having taken the person of the prisoner, the officer shall not in
any case commit him to jail of his own authority, a power which
would be liable to the most flagrant abuses, but carry him as quickly as

he can before a magistrate, who

is

charged with the farther

officer may,
disposal of his person. To accomplish this object the
if the matter cannot otherwise be arranged, detain him in a house
1

William Taylor, Maivli

VOL.
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from the magistrate, or
if, owing to the distance
the lateness of the hour, he cannot be brought before him on the
1
before him, it is the
day of his apprehension. Having him once
declaration of the
the
take
to
the
of
judicial
magistrate
duty
accused, and commence a precognition in order to determine
for the night,

whether there are
examination, or for

grounds for committing for farther
In some cases it is competent for the

sufficient
trial.

2

in his warrant to appremagistrate to grant to commit de piano
hend, even before a precognition is taken, if there appears sufficient evidence, from the notoriety or urgency of the case, as from
his

having broke from jail, where he had been formerly committed

And the
to stand trial, to warrant that extraordinary stretch.
to
Court of Justiciary are always in use to grant warrant
apprehend .and commit at one and the same time

;

their duty not being

to take precognitions, or consider the grounds of committal. These
eases, however, are exceptions from the general rule, which un-

an investigation into the merits of the case,
precede every committal for
in
and
the
however
short
case of the Lords of Justiany time,
from
the
confidence
reposed in the Lord Advocate
ciary, proceeds
questionably

is,

that

to a certain extent at least, should
;

and his deputes, at whose instance all such applications to them
are made. 3
If, therefore, an ordinary judge, having local jurisand
whose
diction,
duty it is to take a precognition before he
sends any one to jail brought before him, shall grant, on suspi-

commit without any investigation at all, he in
the general case acts illegally, and the Court will give redress
upon the facts being substantiated so it was held in a recent
cion, warrant to

:

where

was alleged that the prisoner had been committed
without having been brought before any magistrate, or any precase,

cognition at

it

being taken, by merely subscribing a blank warheld such allegations relevant to warrant a
liberation, and a proof was allowed by parole evidence ; but upon
advising the proof, it appeared that the allegations were totally
false,

all

The Court

rant.

and the

bill

of suspension was in consequence refused, and

4
the suspender found liable in
expenses.

10.

The

prisoner
1

Hume,

is

ii.

Justice- Clerk's

duty of the magistrate, before whom the
brought, is to take a declaration from him, in
first

80

MS.

*

Ibid.

3

Ibid.

4

Gillespie v. Mills

and Others, Feb. 23, 1831

;
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conducting which he must observe the usual rules on the
subject.

The Scotch law, differing in this particular from the
English,
allows and enjoins a declaration to be taken from a
prisoner as
soon as he is brought before the magistrate ; and that for the
double purpose of giving him an opportunity of
clearing himself
he can by his own allegations, and
explaining any
may appear suspicious in his conduct, and
of affording evidence on which the magistrate can with
safety
proceed in making up his mind whether or not to commit for
in so far as

circumstances which

And

trial.

experience has abundantly proved the wisdom of this

provision ; for a declaration hardly ever fails to be as great an
assistance to an innocent man in clearing him from an
unjust

imputation, as it is a disadvantage to a guilty one in endeavourThe Roman maxim,
ing to screen himself from punishment.

magna

est veritas et prcBvalebit, is

cable than in this case

:

nowhere more

truth in the end

strictly appli-

is

generally triumphant,
candid statement; while

and from nothing more than its own
is
caught in its toils, and very frequently brought to light
from the efforts made by false statements to escape the merited
guilt

punishment.
This is not the proper place to give a detailed account of the
law regarding declarations, which will afterwards be the subject

But an outline of the leading duties
of an ample commentary.
of the magistrate in such a case properly belongs to this chapter.
1. It is the
duty of the magistrate, in conducting the examination in the outset, to see that the prisoner is in a sane and
This must be proved or admitted before
and if there be any doubt on
;
this head, the Court will direct it to be laid aside.
2. It is also his duty to inform the prisoner that he is at liberty
that no punishment will attend
to confess or not as he pleases
his declining to speak, but the fact of his having done so be merely
sober state of mind.
the declaration

is

read to the Jury

;

set

down

ration,

in the declaration

whatever

it

may

;

and

that in all probability the declamay emit, will be used in

be, that he

1
evidence against him.

3.

No

threats or inducements to confess, of

any

sort,

should

be held out to overcome the reluctance of the prisoner to
1

Hume,

ii.

80, si.

make
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a judicial declaration: that is, such a declaration as is to be used
in evidence against him. It is quite a different matter to endeavour to get from him a confession as a King's evidence, which it
may often be his best policy to make. In all cases where this is
that what he is to say cannot
attempted, he should be informed
is to be subject of considerand
in
evidence
be used
against him,
a
view to taking or rejecting
with
Crown
the
for
ation
Counsel,
1

him

as a witness.

4.

The

prisoner in a judicial declaration should never on any

account be put on oath ; and it should be borne in mind by the
is
magistrate examinator, that if he puts any person on oath, it
at least extremely doubtful whether he can afterwards be brought
It is the more necessary to attend to this where there
are several accused persons, among whom it is doubtful who
should be brought to trial, and who taken as witnesses, because

to trial.

sometimes happens that inexperienced magistrates, by putting
a witness on oath when examined in precognition, prevent him
from being afterwards brought to trial, though he may be the
it

fittest

person to answer for the offence.

There

is no incompetence in taking a judicial declaration
from a person with a view to his trial, who has previously been
examined as in a precognition but in all such cases, no reference
should be made in the judicial declaration to the previous exami-

5.

;

nation in precognition, but the story

commenced ab

ovo, as if

no

such examination had previously been taken. And the prisoner
should be informed, that, if he pleases, his first declaration will

be cancelled before he commences that which is to be used against
himself.
By no doqueting or reference can a declaration in
precognition be

made a competent

part of a judicial one.
declaration
must
be taken down at large in
prisoner's
read
him
to
before
is
it
qver
writing,
signed, and either signed
the
or
the
by
prisoner himself,
by
magistrate in his presence, if
6.

The

he either cannot or will not adhibit his subscription.

In the

ter case, the declaration

the magis-

trate's signature

should bear the reason

why

alone appears instead of that of the party

lat-

who

has emitted the declaration.
7.

trate,

The

declaration must be taken in presence of the magisand of two other witnesses, who are to subscribe with him

the doquet or attestation at
1

close, setting forth that

its

Hume,

ii.

80, 81.

it

was
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freely and voluntarily emitted, in the sound and sober sense of
But the doquet does not prove itself; and if
the declarant.

not admitted, the declaration must be proved by two witnesses
present at its emission, who must also declare that it was emitted

by the declarant

in his

sound and sober senses, and freely and

voluntarily a necessity which clearly points to the propriety of
the witnesses to it being present at the time, and so able both
;

safely to swear to these facts, and stand the cross-examination
to which they are very frequently subjected.
8. Where any articles are exhibited to the prisoner and referred to in his declaration, they should be labelled at the time,
as referred to in that declaration, in order that no dispute may
take place in future as to their being the identical articles then

by him. This labelling should take
in
and
the
label be signed by him or the withis
presence,
place
nesses to his declaration ; and in the declaration itself they should
exhibited and spoken to

be mentioned as now labelled as relative hereto.
9. When a second or any future declaration

is

taken from a

prisoner, the first or previous ones should be read over to him
before he commences the new one, and it should be mentioned

whether he adheres thereto in toto, or wishes to vary it in any
particular ; and if he is brought up to be examined at his own
request, this should be set forth immediately after the narrative
of the previous ones having been read over to him, as the reason
why the additional one was taken.
happens that a prisoner is sent up to the
or
one of the higher legal authorities, with a
Sheriff-substitute,
small precognition commenced in the country, probably by some
10.

It frequently

remote or inexperienced Justice of Peace, containing, among the
declarations of the witnesses, a short declaration
himself, which

by the prisoner

very apt to be overlooked by all concerned, as
in appearance from what such instruments
different
being quite
It
and
totally deficient in the proper solemnities.
usually are,
is

not

safe,

is

however, to pass such a declaration over in silence,

is
extremely apt to give rise to the objection, that
the prisoner has emitted a declaration which is not libelled on ;
that it in consequence cannot be used against him, and therefore

because that

no other can be brought forward. The only way to guard
and imagainst such an occurrence, is to read over the original
that

perfect declaration to the prisoner when he emits the next one,
to ask him whether it was freely and voluntarily emitted, and if
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he wishes to correct it in any particulars, and if so, in what ; and
to get that imperfect instrument signed by him, or the Judge
examinator and witnesses in his presence, as relative to the
This precaution will, in the general case,
cure the defects of the original instrument ; and if it does not, it
and
will, at all events, enable the prosecutor, by libelling on it,

second declaration.

burden
tendering it at the trial, to throw upon the prisoner the
of objecting to its regularity; in which case, though he may succeed in casting that defective document, he will not succeed in
getting quit of the other and regular instruments which have
and which the prosecutor has showed no inclination to

followed,

if
suppress, but, on the contrary, put at the prisoner's disposal,
can be of any service to him.

it

11.

If the prisoner, during any of his examinations, evinces
insanity, either real or apparently assumed, it

any symptoms of

proper to state the fact in the doquet on the declaration, in
order that the attention of the counsel on both sides may be
is

important a matter ; and the Judge examinator should
exert more than ordinary vigilance, both in order to ascertain

drawn

to so

how

the fact really stands, and to be able to give that full and
deposition on the subject which will probably be
of
him at the trial.
required

articulate

These are the

rules

which a

skilful

and experienced Judge

always attend to in conducting that delicate and important
of
his duty which consists in taking a judicial declaration.
part
of
them are indispensable towards the validity of a declaMany
will

ration as an article of evidence at all against the prisoner ; others,
though proper steps, are not held to be of such vital importance,

that the omission of them can be peremptorily pleaded against
the declaration as a ground why it must be cast at the trial. The
full discussion of this
important subject belongs to a subsequent
1

chapter.

11.

The next

step in the magistrate's duty is to comto determine whether

mence a precognition, with a view

there are grounds for committing the prisoner, and if it
cannot be brought at one sitting to such a state of for-

wardness as to determine that matter, he may be committed in the meantime for farther examination.
1

Infra,

on Proof by Declaration.
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If there do not appear grounds for
instantly liberating or committing the prisoner, which is not usually the case, the next step
of the magistrate's duty is to commence a precognition
by taking
the declarations of all the persons, and collecting all the articles
of evidence which are calculated to throw
his case.
light
1

upon

This precognition may take a considerable time; in intricate
it
may extend to weeks, and is seldom concluded before

cases

the expiry of a few days.
The law in regard to the situation of
the prisoner, when imprisoned under a warrant of commitment
for farther examination, forms an important subject of
enquiry.

A prisoner

committed under a warrant for farther
have that temporary state of
examination,
confinement brought to a conclusion within a reasonable
time, as applied to the circumstances and nature of the
12.

is

but he

entitled to

not entitled, as a matter of right, to
nor does his incarceration fall under the act 1701.
case

;

is

bail,

The warrant for farther examination, is not only absolutely
indispensable to the discharge of criminal justice, but it is the
greatest possible security against unjust detention to the innocent prisoner ; because it gives time for the consideration of his
and the adducing of exculpatory evidence on his part, and
prevents, in many cases, the granting a warrant for imprison-

case,

ment

till

liberated in due course of law, which, if once granted,
till trial,
a period frequently of many

leads to his detention

Nothing could be more unfavourable, therefore,

months.

to the

liberty of the subject than to subject this warrant to the unbending rules of the act 1701, or to affix any period within which it
must be terminated, for that would in many cases lead to a

lengthened imprisonment, in circumstances where, but for it, a
few days' detention only would be incurred. 2 It is settled, accordingly, that the privilege of bail cannot be demanded as a
matter of right (though

it

may

be conceded ex gratia, in the case

by a prisoner under detention, on a warrant
for farther examination, and that the act 1701 does not
apply to
such a case, the provisions of that act applying only to a " custody in order to trial," and not that temporary detention, while
of trifling offences),

as yet
1

Hi.

it is

Hume,

i.

183, 184.

undetermined whether there

81

;

Hutchison,

i.

462.

8

shall be

Per Lord Eldon,

in

Taylor

any custody
v.

Arbuokle

;

in

Dow,
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order to

or not.

trial

"

1

The

Lord Chancellor Eldon,

says

strong inclination of my opinion,"
farther exais, that a warrant for

"

not a warrant in respect of which the terms of the
2
It may be added, that the only bail which the
statute apply."
act 1701 authorizes, is that for appearance on a libel to stand

mination

is

the crime

trial for

nition.

is no allusion to bail being required to
examination or detention as in a precog-

there

;

appear and submit

to

3

At the same
under a warrant

time,

it

is

for farther

not to be imagined that a prisoner
examination is entirely at the mercy

of the committing magistrate, who may keep him in jail as long
On the contrary, he is
as he pleases under such a warrant.
entitled to

have

examination concluded within a reasonable

his

such a time as in the circumstances of the case, and as
that preliapplied to its nature, indicates a disposition to bring

time

;

state of confinement to an end as speedily as may be,
with a due regard to public justice on the one hand, and private
freedom on the other. 4 " What shall be deemed a reasonable

minary

Lord Eldon, " may be

difficult to say, whether one,
two, three, four, or five days for what may be a reasonable time
in one case, may be an unreasonable time in another; but the
magistrate is bound to terminate his commitment for farther exa-

time," says

;

mination, within a reasonable time and an action may be maintained against a magistrate for committing for farther examina;

view and purpose in so doing were to put the party
under the same hardship and oppression, as would belong to a

tion, if his

commitment
It

is

for custody in order to trial."

5

evident, from these authorities, that the warrant for

commitment should be distinct and clear it should be either a
commitment for farther examination, or a commitment till liberated in due course of law
but not a commitment " for farther
or
till liberated in due course of law."
It was
examination,
:

;

an ambiguity of this description which, both in the cases of
Andrews and Murdoch, 6 and Taylor v. Arbuckle, 7 above-mentioned, landed the magistrate in a
action of
damages because it was
:

1

Fife

Dow,
Dow,
1

5

and M'Laren

ii.

iii.

v. Ogilvie,
July 29, 1762 ; Andrew v. Murdoch, June 20, 1806 ;
405-6; Arbuckle v. Taylor, June 1810, in House of Lords, June 29, 1814;
3
2
183 Burnet, 350; Hume, ii. 81, 185
Hume ii. 81.
Dow, iii. 186
;

Per Lord Chancellor Eldon, Arhuckle
Ibid.

most distressing and costly
impossible under it to say

iii.

184.

G

Dow,

ii.

40-1,

405

-

v.
7

Taylor;
Ibid,

iii.

Dow,

iii.

184-6.

184; Hume,

ii.

81, 82.
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law, or the provisions of the act 1701,
ambiguity ample room was afforded

in this

apply
an action of that description.
Farther, when the prisoner is
committed for farther examination, all the subsequent deliverances
and proceedings should keep that situation in view, and none
;

for

them bear reference to a commitment for trial and, in like
manner, when committed for trial, none of the proceedings or

of

:

deliverances suitable to a warrant for farther examination, should
In particular, it is an extremely unsafe proceedbe made.
1

ing which frequently occurs of committing for farther examination, and then transmitting the case to the Crown Counsel

Edinburgh, either for an opinion as to whether it is bailable,
because the magistrate
or on the grounds of the prosecution
at

;

continues liable to the rule of law, that that preliminary custody
must be terminated in a reasonable time ; and if that reasonable
is returned, which is extremely
apt to happen, where the offence occurs in a distant part of the
country, or from accidents in its consideration at Edinburgh, the

time has elapsed before the case

magistrate committer
this,

in short, as in

is

In
answerable for the consequences.
it will be generally

most other instances,

found, that an attempt to elude responsibility, or get quit of a
leads to
difficulty, by throwing it upon a superior functionary,

dangers greater than those sought to be avoided ; and that a conscientious and fearless discharge of duty, after making every endeavour to arrive at a right conclusion as to the law, by the magistrate himself, is not only the most honourable, but the
prudent course that can be adopted.

most

The Judge-examinator may grant warrant for
witnesses
for the precognition, and, if necessary,
citing
put them on oath, in order to elicit the truth, provided
13.

is not done to the
party accused, or any other
intended to be brought to trial, or to any one to whose
testimony there would be a legal objection.

this last

The

course for compelling the attendance of witnesses r

is

by

a warrant of citation, which is usually prayed for in the petition
for arrest, but may be
competently applied for at any subsequent
In case of their refusal or contumastage of the proceedings.
1

Sec Andrew^

curred.

v.

Murdoch

;

Dow,

ii.

-IO-1-o, where' a

strange blunder of this sort oc-
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cious declining to appear, letters of second diligence may be
issued to warrant their apprehension, in order to ensure their

When

brought before the Judge, in like manner,
they may be coerced with imprisonment, if they either refuse
to answer at all, or answer in a manner plainly evasive or eluattendance. 1

2

sory.
It is

competent,

also, for the

Judge, and the practice

is

daily

becoming more frequent, from the increasing depravity of the
lower orders, to put the witnesses on oath, in order the more
effectually,

by

its

terrors, to extract the truth

from them. 3

In

doing so, however, the Judge should keep in view, that a person
who has been put on oath, in regard to any crime, cannot be
himself tried for

its

commission, upon the ground

that,

Nemo

tenetur jurare in suam turpitudinem ; and, consequently, that if
the Crown, or those acting for the public interest, have put any

party on oath,

it

must be held

that they

have passed from

all in-

tention of putting him on his trial, and that the oath was taken
on that implied condition. If, therefore, there is any dubiety

which of the persons in custody is to be selected for trial,
which is very frequently the case in offences committed by
large gangs of criminals, none of them should be put on oath,
as to

except such as are certainly not the intended objects of punishment.

In discharging this delicate duty of compelling witnesses to
appear and depone in a precognition, and of putting them on
oath, or

committing them to prison if they refuse to take the
answer questions, it is the duty of the Judge, as nearly

oath, or to

walk by the rules of evidence which will ultimately
be followed at the trial. There seems, therefore, no
authority
which can justify a magistrate in tendering an oath to a wife

as possible, to

against her husband, or against any party with whom he is implicated in one common offence, or to a husband against a wife
in

similar circumstances,

or to an adult child

who

refuses to

parent, or to any child under the age when it
can be legally sworn, or in
compelling a child under that age to
declare against its
parent. As such proceedings would be illegal
if
attempted in open Court, and when the accused is on his trial,
so
but
in the
they seem to be

depone against

its

secret,

equally exceptionable

1

son,

i.

Hume,
463-4.

ii,

82; Hutchison,!. 463

2

Hume,

ii.

83

3

Hume,

ii.

82; Hutchi-
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equally regular and important investigations which precede that
event ; not to mention the prejudice which would accrue to the
accused, if information were thus to be extracted from his nearest
and dearest relations, which could not be brought against him
directly from them when on trial for the crime ; and the opinion
of the prosecutors in determining on the case, were to be liable
to the bias unavoidably incurred by reading important depositions which cannot ultimately be brought against him. No steps

of coercion, therefore, should be adopted against witnesses in a

precognition, except such persons, and in relation to such quesIt is
tions, as are competent to be examined or put at the trial.

where they
no objection to

quite a different matter examining such witnesses,

come forward

voluntarily, or,

though

cited, state

emitting their declaration. There seems no impropriety in such
a case, in taking down every thing which they are willing to say
in answer to the questions put ; and it often tends greatly to the
benefit of the prisoner to have

examined

in precognition such

witnesses, though they would be incompetent at the trial, because
they explain matters highly suspicious in appearance, which, but
for their statements, might lead to an indictment being raised

against him.

The

precognition being- entirely an ex parte proon
the
ceeding
part of the prosecutor, the prisoner is not
14.

have a copy of the proceedings, nor to be
present himself, or have any one attend on his part to
put questions, nor to cite witnesses in exculpation but
entitled to

;

it is

the duty of the Judge to attend to his suggestions in

that particular,

he

may deem

and

cite

and examine any persons

whom

material to substantiate his innocence.

The

peculiar and delicate situation of witnesses, at the comof a precognition, and the great facility of corrupting
or diverting the sources of evidence at the commencement of the

mencement

investigation, has, from the earliest times, given rise to the rule,
that the precognition is strictly an ex parte proceeding, at which

neither the accused nor his friends or legal advisers can claim to
be present, nor to put questions on his behalf, nor to claim a copy
of,

or even see, the declarations of the witnesses.
1

Hume,

ii.

82

;

Hutchison,

i.

4(i4.

1

It is the prin-
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is in a
great
of a comparison between the statements of the
witnesses, and the admissions which the accused has emitted in
his declaration ; that this comparison, while it often tends to make

in criminal cases
ciple of our law, that the evidence

degree made up

out the criminality of the guilty,
interest of the innocent prisoner,

in general favourable to the
by the coincidence which it esis

between what he has said, and the declarations to him
of the persons examined against him that this benefit
could not accrue to the innocent, nor this additional evidence be
obtained against the guilty prisoner, if either were present at the
declarations of the witnesses, because this would give the one the
means of machination, and making up a declaration consistent
with what they had said, and deprive the other of the observation
that it was impossible and therefore, that the strict seclusion of
the prisoner in the interval between arrest and commitment to
stand trial, and the ex parte nature of all proceedings in precogtablishes

unknown

;

:

nition, is essential to the great objects of criminal jurisprudence,
the conviction of the guilty and the speedy liberation of the inFor these reasons, which experience has
nocent prisoner.
to be entirely well founded, it is one of the directions given
the Court on 4th March 1709, for taking of precognitions,

proved

by
" that none be
present with the clerk at the examination of the
cited
persons
by the Sheriff to give up dittay."
But while, for these reasons, it seems indispensable for the interests both of public justice and private freedom, that the prisoner should have no means of knowing what is going forward in
1

precognition, it is not to be imagined, that it is the intention of
the law that he should be prevented from bringing forward such

genuine and unexceptionable evidence as may, by establishing
his innocence, both save him from the
disgrace and mischief of
a lengthened confinement, and the public from the burden of
maintaining a person perhaps for months in jail, who is ultimately
to be acquitted.
Although, therefore, our practice does not recognise any absolute right in the prisoner at this period to cite
witnesses and lead a precognition, or get a diligence to recover
2
writings in his own behalf, yet it recommends to the judicious

and upright magistrate to attend to the prisoner's suggestions in
this particular, and cite and examine, of his own
authority, such
witnesses as he shall specify as material to his defence ; 3 and at
such examination there seems to be no
objection
1

Hume,

ii.

82

s

Hume,

ii.

82; Hutchison,

i.

4G4

;

Tait

to,
3

but on the
Ilml.
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contrary a great propriety in, the prisoner being present and suggesting questions to the magistrate.
By so doing, there is no

danger of his being enabled either to make up a story himself, orput
one into the mouths of his witnesses, which are the great objects
to be avoided in taking a precognition ; while, at the same time,
he has the means of at once clearing himself, and inducing the
magistrate examinator, or the Crown counsel who consider the
case, to order his liberation, if either his innocence is apparent, or
the means of convicting him appear to be deficient.

15. It

is

proper, so far as possible, that the witnesses

should be examined apart from each other ; but it is no
objection to a witness at the trial, that he has heard the
declarations of others before the committing magistrate.

The same

reasons which have introduced the practice of exthe
at the trial, apart from each other, point to
witnesses
amining
the propriety of a similar course in taking the preliminary investigations.

All the witnesses therefore are examined separately,
to each other, or the prisoner, when it is ne-

and only introduced

1
It is a very different
cessary for the purposes of identification,
question, whether the fact of one witness being present when

another was examined, affords an objection to his admissibility as
a witness at the trial.
This is often necessary and unavoidable,

employed in the enquiries
the
precognition ; and in regard to
necessary towards getting up
on
the
no
care
it
is
that
evident
all,
magistrate's part can prevent
their talking the matter over in private with each other, and so
particularly in regard to police-officers

arriving at a complete knowledge of what they can respectively
say on the subject.
Accordingly, although it was at one period
settled, that it

was a

sufficient objection against a witness that

he

had been present when others were precognosced, 2 yet this was
soon so far relaxed, that it was held not to apply to the magis3
trate examinator, who of course hears them all, nor to the declaration witnesses

4
;

at length it was settled, by a deliberate
Court, in conformity with the opinion of

and

judgment of the whole
Baron Hume, 5 that it is no
1

sufficient objection to

a witness that

*
Brown and Murray, July 13, 1791
Hume, ii. 82; Hutchison, i. 464; Tait.
ii. 379
John Kcr, Jan. 13, 1792 Ibid
Hume, ii. 380; Hutchison, i. 464.

;

Hume
s

Hume,

'

:|

;

ii.

380.

.
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he was present where others were precognosced, where the witness's attendance had been natural, and had not proceeded from
improper motive ; and this is now considered as a point of
l

any

2

Although, however, the objection of having
examined in precognition has now almost
witnesses
heard the
not the less the duty of the
our
from
practice, yet it is
disappeared
to the rule of keeping them separate, both
to
attend
magistrate
as a measure in itself of even-handed justice, and as tending to
settled practice.

remove an objection

to credibility,

which may often be stated with

serious eifect.

16.

The

precognition should always be reduced to

writing, and signed by the witnesses, according to their
usual mode of spelling
their designation, by trade, place
of residence, parish, and county, inserted at the commencement of their declaration, with their age, and any
;

peculiar circumstances attending them.

The

precognition serves the double and equally important
purpose of furnishing the magistrate, committee, and 4 Crown
counsel, with the means of considering whether there are grounds
for proceeding against the accused, or detaining him in custody,
and of furnishing to the prosecutors, if an indictment is to be

means of drawing a correct

raised, the

pose,

it is

libel.

For

this last

pur-

indispensable that the designation of all the individuals
in the precognition should be correctly given, both the

examined
and surname, with the age, trade, and residence of the
Without the
witness, by name of place, parish, and county.
most scrupulous attention to accuracy in these details, it is imChristian

possible that the libel can be correctly drawn, or the list of witnesses properly made out ; and an inaccuracy in any material
particular will prove fatal to the case, or cast the witness in

whose designation it occurs, which may frequently be attended
with the same effect.
For this purpose, in addition to the name
the witness, as
given

'of

by himself

at the

commencement

of his

declaration, the precaution should always be taken, of making him
sign at full length, either at the foot of every page, or, at all

and wherever he has the
doubt as to the parish in which his residence is situated, the

events, at the close of his declaration
least

1

Win. M'Leod, Dec. 14, 1801 ; Hume,
1820; Shaw, No. 5.

Bigrie, Jan. 8,

ii.

;

380

-

Shaw's Cases, No. 126; Geo.
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of the next adjoining parish should be added, in order that
he may be described in the list of witnesser as sesiding in one or

name

other of them.

The same

scrupulous attentio'n should be paid by the magisof the crime as contained in the witnesses'

trate to the description

The

',

must be accurately specified by
and
name, owner, parish,
county, and the mode in which it was
far
as possible from their declarations.
out
so
made
perpetrated,

declarations.

locus delicti

the crime to be investigated is a theft by housenecessary, in the first place, to specify the name
breaking,
of the house, that of its owner, with his Christian name and profession, and the parish and county in which it is situated. In the

For example,

if

it is

which the entry was effected must be
by forcing open the kitchen window, &c. ; and in
order to exclude the possibility of any other mode of entrance,
the shutting of the windows and locking of the doors the precenext place, the

mode

in

elicited, as

ding night, proved by the persons who performed these acts.
Lastly, the goods abstracted from the house, or from their place
of deposit in the house, must be accurately given, distinguishing
such taken from open places from those obtained,

if

any,

by

forcing open lockfast repositories, and in this last case, the mode
and the secure state of the
in which that violence was effected
be
established by those who can speak perlock previously, must
;

sonally to the fact.
To ensure a correct description of the stolen articles, a complete
list or inventory should be made out, specifying each article, with

the person to
the witnesses

whom
who

This list should be signed by
belongs.
the
articles, and authenticated by the
identify
it

and this frequently saves a great deal of time at the
;
because this inventory is copied over and annexed to the

magistrate
trial

;

and the persons who speak to
the theft, instead of going over every article, merely identify
their signature at the bottom of the inventory they have signed,

libel as the list of stolen articles

;

and which is libelled on and lodged with the clerk, as a production
which enables them to say that all the articles contained in that
inventory were abstracted from them.

The whole

intended to be used in evidence,
whether stolen or not, should be marked at the time by
17.

the witnesses

articles

who

them at the trial, kept
custody of some official person

are to refer to

apart by themselves in

;
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and a complete inventory transmitted with the
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tion of all these articles accurately described.
It is of the very highest importance, both to the success and
that the witnesses should be able
expedition of a criminal trial,
to speak at once, and without hesitation, to the articles produced
in evidence against the accused, which they have formerly identified

when examined

securing this

in precognition.

There

is

no method of

which can be relied on, but making them sign

labels,

affixed in their presence to these articles, so that when they see
their signature again, they can at once say that that is the article

which they formerly saw and examined. This is in general more
effectually done by their signature on a label affixed in their presence to the article, than by marking their initials or name on
it, because it frequently happens, that at the trial
recollect where they marked it, and they consume
cannot
they
valuable time, exhaust necessary patience, and confuse themselves
in looking for it
whereas the sealed label is at once seen, and

any part of

;

consequently they can speedily identify their signature,
feel assured that that is the article to

thereby
ration, whatever

it

may

which

and

their decla-

be, bears reference.

Where

a forged note is to be brought home to the pannel, every
without
exception, into whose hands it has got between
person,
its being uttered by him, and marked or labelled in the
precognition,
tify

it,

must be

cited

and shown the note, in order either to idenwhich they received into, is the

or declare that the note

same with that which they passed out of, their hands a statement
which is sufficient to keep up the chain of identity where it is
clearly identified in limine as having come from the prisoner, and
passed on in like manner by witnesses who can say the same to
:

the

official

persons

who mark

it

in precognition.

And

it

should

be a general rule, in regard to all notes suspected as forged, that
they should be marked by initials on the back as soon as ever they
come into the hands of official persons, and labelled as soon as
ever an opportunity occurs.
In like manner, where goods suspected to be stolen, or any
other articles intended to be used in evidence against the prisoner,
are brought into the magistrate's office, he should pay particular
attention to the early securing the means of identification at
every subsequent stage of the proceedings. Towards this object,
it is

by no means

sufficient that the witnesses, at the time

they

()N
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see the articles in precognition, clearly recognise or identify them,
very often happens, when they are totally unable to say

for this

any thing about them, when shown the same articles at a subsequent period, possibly with a great variety of other articles, in
open court, during a hurried trial. To secure the fleeting but
important testimony of such witnesses, therefore, as well as to
guard against the possibility of mistakes in so important a particular as the identification of articles, care should be taken, as
early as possible in the precognition, to label them in the prewho are afterwards to identify them, and

sence of the witnesses

make them
cial

This should in an espepolice-officers who have seized stolen

sign the label themselves.

manner be done by the

goods, forged notes, bloody garments, concealed weapons, or the
like, as soon as ever they bring these articles into the office
;

they have passed before this was done, through intermediate hands, these persons also should, as soon as possible, be

and

if

made

them, and sign the labels.
By taking these
the
is
double object
precautions,
accomplished, of enabling the
witnesses at any subsequent period to distinguish these articles
to identify

from any other, and of enabling the counsel who draws the indictment, to determine who must be included in the list of witnesses,
and called at the trial, to speak to these articles, by merely looking at the names on the labels.

Having got

all

the articles intended to be used in evidence

by the witnesses who are to speak
them at the trial, the next duty of the magistrate is to place
them in a safe place of custody, under the charge of some official
person, who should be included in the list, if he is not, which is
labelled,

and the

labels signed

to

often the case, one of the declaration witnesses, in order to be

able to speak,

if

required, at the

trial, to

their having

been kept

in safe custody during the interval between the labelling and the
trial, and also to give any explanations in regard to them, which

may be deemed

necessary in the course of the

trial.

For the recovery of stolen articles, or articles
deemed necessary towards completing a precognition, it
18.

competent for the magistrate to grant a search warrant
and it is not indispensable that an oath should be
emitted before granting it, but it is competent to demand
is

;

by a common petition, though
on a signed application,

it

VOL,

II.

K

it

should always proceed
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and
great interest which the public have in the detection
ordiof
the
relaxations
several
led
to
has
of
crimes,
punishment
nary rights and safeguards of individuals in the prosecution of
One of the most important of these is,
these important objects.

The

the granting of search warrants, a matter of the highest importance, and of every day's occurrence in practice, but concerning
which little information is hitherto to be found in our books.

By the English law, it is indispensable that a search warrant
should be preceded by an oath, setting forth a reasonable cause
to suspect that stolen goods are in the house or place specified in
the warrant; and upon this oath being made, a Justice of Peace
1
But in Scotland it never
or Magistrate may grant such warrant.
has been customary to exact such oath, as an indispensable step

2
towards the issuing of such warrant, nor does the law require it ;
but by the usual course, the application for warrant to apprehend

the prisoner, and cite witnesses for a precognition, contains also
a prayer to search for stolen goods, which is granted as a matter
of course, by the general deliverance, " (/runts warrant as craved"

This course has not been found

in practice to lead to

any irregu-

ninety-nine cases out of the hundred, the warrant
is applied for by the procurator-fiscal for the
public interest,
which is generally a sufficient safeguard against an improper use

larities, as in

being made of the power thus conferred.

But it is always competent for the magistrate to insist that the oath of the applicant
shall be taken, and his causes of suspicion against the places
specified

;

and

this security

should never be omitted where there

an improper or oppressive intenappears any ground
tion. In all cases the warrant should be
granted only on a signed
to suspect

and it should always be minutely looked into, where
without
the instance of the procurator-fiscal. 3
appears
The search warrant must be dated and signed and subscribed
by the magistrate, and it should bear his designation, and that

application,
it

of the county for which he acts, and the cause for which it is
granted ; but the signature only is required to be in his hand4

writing.

The

search warrant must be special as to the goods intended
be searched for, or at least the felony which it is intended to
elucidate, and bring to punishment by the warrant craved for ;
but it does not appear to be indispensable that it should set forth

to

1

ii.

Hale,

453.

ii.

113, 114; 7 and 8 Geo. IV.

3

Hutcheson,

ii.

453

4

Hume,

c.
ii.

29,

63

2

Hume,

78; Hutclieson,

i.

ii.

77, 80

453.

;

Hutclieson,
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particular house meant to be searched- for these goods, any
more than the particular place where the criminal is suspected to
It seems in short to be a sufficient
be concealed.
authority to
search for the goods specified, taken on the felonious occasion
charged, everywhere, in the same manner as it is sufficient warrant
tlio

to search for the individual suspected wherever
It is to be observed, at the same time, that

he

is

to

be found.

Mr Hume speaks am-

biguously of such a general warrant, by not specifying whether
the illegality to which he alludes consists in the warrant not
specifying the goods or the houses meant to be searched; and that
in the English law, a general warrant to search in all suspected
houses for stolen goods, is held to be illegal on the very face of

law, at the same time, is much more scrupulous
matter of warrants than our practice. 2
Beyond all quesshould
which
authorize
officers to search
is
tion, a warrant
illegal
everywhere for stolen goods generally, without specifying either

The English

1

it.

in this

If the former is
the goods sought for, or the houses suspected.
not known and specified, the latter must be enumerated by place

and name.
In executing search warrants, the officer has the same powers,
is bound to observe the same precautions, as in executing a

and

He is entitled, therewarrant for the arrest of an individual.
fore, to break open doors, without any special authority to that
eifect, if his search cannot otherwise be accomplished, taking care
always to notify his errand in the first instance, and demand
3
And in the
admittance before he proceeds to use any violence.
execution of this delicate duty, it seems to be a salutary precaution which is recommended in the English law, viz. that the
search warrant, especially where doors are to be broken open,
should be executed as much as possible in the daytime, the night

being a season of alarm and trepidation, when murder and resistance are likely to ensue from the attempt to enforce such
4
warrants.
However, this is only a measure of precaution, and
it

cannot be affirmed that

it is

illegal or irregular to

execute such

a warrant at night, which very often is the only season
but only that in general
is likely to meet with success
;

where

visable,

select the

1

jj.

'

2

Hali-s,

5

8

;

150 ; Burn, art. Search Warrant.
Hume,
Burn, ibid.
Burn, race Search Warrant

Hale,

151

it

ad-

can be done without detriment to justice, to

it

day season.

2 Hawk. 82, 84

MO.

when
it is

'

;

ii.

78.

3

Hume,
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If stolen goods are discovered, it is the duty of the magistrate,
they are properly identified, to return them to the owners,

after

unless they are laid aside for the purpose of evidence at the trial;
which case they should be carefully preserved in the meantime, and returned to the proprietor after that object has been

in

1
The same holds with any other articles taken
accomplished.
from the owners, for the purpose of evidence in criminal proceedings, all of which, when that purpose is served, should be
returned to the proprietors.

19. The duty of conducting precognitions lias now
devolved entirely on Sheriffs, Magistrates of Boroughs,
and Justices of Peace, by whom it is exclusively con-

ducted

till

the case

is

transmitted for consideration by

Crown Counsel.

the

Formerly, precognitions were not unfrequently taken before
Supreme Judges themselves, who were afterwards to con-

the

but this practice, evidently objectionable, has
time
been abandoned ; and all precognitions are
long
before
the Sheriffs, or Sheriff-substitutes, or the
either
taken,
of Peace, in the different counties.
Justices
or
Magistrates,

duct the

now

trial

:

for a

When

taken before the Justices, it is usual to have the proceedings sent up to the Sheriff of the county to be completed ; a
precaution generally very necessary, from the inaccurate way
want of practice, they are generally taken in those

in which, from

remote parts of the country where crime has not made any considerable progress.
In conducting the precognition, the magistrate is bound to the
same degree of diligence laid down as applicable to the warrant
for farther examination, viz. to conclude the
investigation in a
reasonable time ; and if the imprisonment be prolonged in an

unreasonable manner, or from oppressive motives, there is no
doubt he may be exposed to an action of damages. In general,
the sooner that the prisoner can be either liberated, or committed
till

liberated in due course of law, the better for all concerned

for the prisoner, because his case is
mitted to the consideration of the

order, if there

is

:

that sub-

immediately upon
Crown Counsel, by whose
not evidence to warrant a prosecution, he will
1

Hutcheson,

5.

45 G.
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for the magistrate, because the critical
the
of
conducting
precognition is terminated, and he is
period
answerable for no farther delays which occur in the detention or

be straightway liberated

:

The rapidity and regularity
bringing to trial of the prisoner.
with which precognitions are concluded, is now greatly increased
by a recent regulation for the engrossing in the proper schedules
all the steps which have occurred in them, for the
of
purpose
being checked by the Crown Counsel; a regulation,
the particulars of which will be more particularly detailed in a

of the dates of

subsequent chapter; and which this country owes, with many
other great improvements in its criminal practice, to Sir William
Rae.

20. The responsibility of Judges and Justices of Peace
in all these proceedings is now limited by special statute,
and they can be subjected in damages only where

they

are proved to have acted maliciously and without probable cause.

By

9 Geo. IV.

c.

29,

it is

an act made in the 43 Geo. III.

in

extend

c.

Peace more

safe in the execution of their
duty,
to all inferior Judges and Magistrates in Scotland,

Justices of the
shall

" That the
provisions of
141, entitled an act to render

enacted,

regard to any sentence pronounced, or proceeding had in any

criminal trial"

" That
enacted,
the said recited Act, passed in the 9 Geo. IV., in so far as it

And by

1 1

Geo. IV., and

1

Gul.

I. c.

37,

it is

provides for rendering all inferior Judges and Magistrates more
safe in the execution of their duty, shall extend to all acts done

by any such Judge or Magistrate in apprehending any party, or
any prosecu-

in regard to any criminal cause or proceeding, or to
tion for a pecuniary penalty."

The 43 Geo.

III.

" That in
declares,

c.

all

141, to which both these acts thus refer,

actions whatsoever

after the passing of this act, be
Justices of Peace in the United

which

shall at

any time,

Justice or

brought against any
Kingdom of Great Britain and

Ireland, for, or on account of, any conviction by him or them,
had or made under or by virtue of any Act or Acts of Parlia-

ment

in force in the said

United Kingdom, or

for or

by reason

of any act, matter, or thing whatsoever done, or commanded to
be done, by such Justice or Justices, for the levying of any
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or for or about the carrying of
penalty, apprehending any party,
into effect, in case such conviction shall have
conviction
such
any

been quashed, the plaintiff or plaintiffs in such action or actions,
besides the value and amount of the penalty, or penalties, which

may have been

levied

upon the

said plaintiff or plaintiffs, in case

any levy thereof shall have been made, shall not be entitled to
recover any more or greater damages than the sum of twopence,
nor any costs of suit whatsoever, unless

it

shall be expressly

alleged in the declaration in the action, wherein the recovery
shall be had, and which shall be in an action upon the case only,

were done maliciously, and without any reasonable
and probable cause. And such plaintiff shall not be entitled to
recover against such Justice any penalty which shall have been
levied, nor any damages or costs whatsoever, in case such Justice
shall prove at the trial that such plaintiff was guilty of the offence
whereof he had been convicted, or on account of which he had
that such acts

been apprehended, or had otherwise suffered, and that he had
undergone no greater punishment than was assigned by law to
such offence."

This

statute,

extended as

it

now

is

to

"

all inferior

Magistrates

and Judges in Scotland, in regard to any sentence pronounced,
or proceeding had, in any criminal trial" and to " all acts done
in apprehending any party, or in regard to any criminal cause or
proceeding, or to any prosecution for a pecuniary penalty," seems
to apply to almost every act which can be committed by a
Judge
in the discharge of his criminal duties.
In all such cases it is
indispensable to allege and prove that the act complained of was

done maliciously, and without reasonable and probable cause.
This is only an extension to such cases of the rule of the com-

mon

law, in regard to actions of

tions,

as laid

damages

for malicious prosecu-

down by Lord Chancellor Eldon

in the case of

Arbuckle v. Taylor; and certainly it is no wider extension than
was loudly called for from the. necessity under which such public
officers lie of
discharging their duty in these matters, and the
of
the
vexatious prosecutions to which they were pregreat peril
viously exposed, got up with no view of obtaining damages for
the party
complaining of an injury, but of extracting, by the terror of
litigating with an insolvent pursuer, a large sum in name
1

of

damages

or expenses for the benefit of his
agent.
J

Dow.

The

defence
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43 Geo. III. c. 141, was sustained in the
Murdoch and Eaton, June 18, 1817, which

this statute

of Gibson v.

was an action of damages brought against the Procurator-fiscal
and Sheriff-substitute of Ayrshire, at common law, and on the
act 1701, for

wrongous imprisonment, against which, so far as it
concluded against the Sheriff-substitute, the defence founded on
this statute was sustained by the Court. They held that there was
in that particular instance no case for the pursuer on the act 1701,
so that the decision did not affect the application of the statute

an action of damages founded on that act ; but

to

if its

provisions

have been violated, and are alleged to have been so c maliciously,
and without probable cause,' there can be no doubt that the action
is

competent, but that without that addition

CHAPTER

it is

not.

V.

OF COMMITMENT AND BAIL.

THE

next and most important part of the magistrate's duty is
to consider whether there are sufficient grounds to commit for
trial, or till liberated in due course of law, in the technical phraseology of the law ; and in the event of his doing so, to consider
and determine on the prisoner's application for bail. In this
matter reference is to be had chiefly to the Habeas Corpus Act
c. 6, a statute which
provides a more
undue
imprisonment, than is afforded
remedy against

of Scotland, the act 1701,
effectual

by

that justly celebrated part of English jurisprudence.
1.

The

der to

requisite of the statute, for custody in ortrial, is, that it must proceed on a written and
first

signed warrant, specifying the prisoner either by name
and designation, or reference to the annexed petition,

which prayed for

his

imprisonment.

of the statute are, " That no person shall hereafter
be imprisoned for custody, in order to trial for any crime or of-

The words

fence, without a warrant in writ, expressing the particular cause
for which he is imprisoned, and of which warrant the messenger,
or executor thereof before imprisonment, or the keeper of the
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prison receiving the same,

double immediately under

is

his

hereby ordained to give a just
hand to the prisoner himself, for

the end after specified declaring, that all warrants for imprisonment on the account aforesaid, either proceeding upon informa:

tions not subscribed, or not expressing the particular cause, shall
be void and null, and the judge and ofriciar of the law, and all

others whatsoever subscribing the same, and the executor or
keeper of the prison, who shall receive* and detain the person, so

wrongously ordered
said

is,

shall

to be imprisoned, or refusing a double, as

be liable

in the

punishment of wrongous imprison-

ment, hereafter expressed." These enactments necessarily imply, that the warrant to be legal must be subscribed, and must
sufficiently specify and distinguish the prisoner, which is to be

done of course by name and

Indeed, the
trade, or designation.
of
a
warrant
is a matter of common law,
necessity
being signed
and runs through all its departments, civil and criminal and
;

accordingly damages have been awarded in the Court of Session,
on account of a temporary detention in a tavern, on a meditatione
fug<2 warrant which was unsigned.
The statute contains the following exception, " Without prejudice also to inferior Magistrates, Judges, or Justices of Peace,
1

and constables, to take security of persons for their good behaviour, and keeping of the peace, as they have been in use formerly to do, or to imprison in order to trial, for indignities done
to the saids inferior Magistrates,
Judges, or Justices of Peace, or
to imprison parties disobedient and contumacious to church cen-

sures, vagabonds,

bloods,

and

and masterful beggars, or to imprison for riots,
found acting in tumults, or for

batteries, or persons

drunkenness, sabbath-breaking, and swearing, uncleanness, pickery, and thieving ; for which causes, or any of them, it shall be
lawful to proceed as formerly, the
persons imprisoned having

always relief by offering bail, and demanding a trial as above."
The last words of the enactment prove, that the intention of this
clause was not to withdraw
prisoners committed for such police
offences from the whole benefit of the statute, and
expose them

without remedy to any length of
imprisonment

;

but only to de-

them

of the benefit of those
objections, often critical and
punctilious, to the form of the warrant of commitment, which it

prive

extends to those confined for more serious
charges, and where
1

Anderson

v.

Smith, Nov. 26, 1814

;

Hume,

ii.

84.
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more deliberation and accuracy may justly be required from the
magistrate, in the form of the instrument.
Accordingly, where
it was made an article of charge against a bailie of a borough,
had imprisoned the prosecutor without an information or
order in writing, the Court dismissed the charge as irrelevant,
because it appeared from the libel itself, that the bailie had been
that he

called

from

his

bed

at

midnight to

settle

an affray in which

the prosecutor had been engaged, and that he only ordered him
1
The true
to jail till next day, on his refusal to find caution.

exception is to withdraw from the statute, so far
all those committals for riots, breaches
committals,
regulates
of the peace, police offences, and the like, where, from the pres-

meaning of
as

this

it

sure of similar business, and the inconsiderable nature of the
offence, the exactness required in more serious cases cannot be

expected
2.

;

leaving them to be regulated by the

The next

requisite

is,

that there

common

must be a

law.

specifi-

cation of the cause of committal in the warrant, of which

an exact copy be delivered to the prisoner at the time of
his committal for trial.

The warrant must express the particular crime or crimes for
which the prisoner is committed, and that with such a specification of time and place, as shall distinguish that offence from all
It is not sufficient therefore to
others of a similar description.
for the crime of theft,
stands
committed
that
the
prisoner
say,

murder, robbery, contravening such a statute or the like ; the
warrant must go a step farther, and set forth the time and place
of the offence, as the murder of such a man in such a place, the
theft of such

goods from such a house, the contravening of such

2
Where the
by the particular acts done in breach of it.
set forth,
thus
to
the
referred
whom
warrant
petition
accordingly
that " the prisoner had been concerned in the commission of a

statutes

forgery in England" this was justly held not to amount to a
3
But it is by no means necessary
compliance with the statute.
that the offence shall be set forth with the precision, and in the
technical language, justly required in a criminal libel; this is
impracticable in that stage of the proceedings, nor can it be ex1

v.

Suintouv. Abcirrombie, March

8,

1722; Hume,

Sharpc aud Others, July 10, 1812, Fac.

Coll.

ii.

84.

*

Ibid, 85.

3

Rae Mure
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of such warpected from the class of men to whom the drawing
It is sufficient, therefore, if
rants must frequently be intrusted.
the circumstances of the crime are set forth with such reasonable
will allow, and in such a manner
precision as the circumstances
as to give a general conception of the particular crime which is
1

the subject of charge.
In practice, the usual and the best

way

for all

concerned in

by subjoining the warrant to the petimanaged,
tion on which the precognition has proceeded, or which has been

which

is

this is

made out

and stating that the prisoner above designcrime above set forth.
In this way the
a
of
not
the
only acquires
prosecutor on
prisoner
knowledge
whose application he stands committed, but also gets a more mied

is

at its close,

committed

for the

nute account of the crime, and its concomitant circumstances, than
he could possibly do from a description of the crime engrossed on
2
But though this seems a reasonable
or abridged in the warrant.

and advantageous course, which should never be omitted where
the petition contains a tolerable description of the crime in question, yet it is neither enjoined by the statute, nor required by inveterate custom, and its omission cannot therefore be founded
on, as sufficient either to annul the warrant at common law, or
implicate the magistrate in the statutory penalties, if an adequate

description of the crime be contained in the

body of the war-

rant.

way the warrant is made out, the prisoner, on
commitment, must receive a full copy of it under the hand
of the officer committing, or the keeper of the prison ; and if this
be omitted or refused, these parties become liable in the pains of
In whichever

his

wrongous imprisonment.
time the warrant

is

The

double should be made out at the

written, and delivered to the officer, to be

compared and signed by him ; and if the warrant refers to the
copy of that petition, with the deliverances on it,
should be also added, under the like pain for, in that case, the

petition, a full

;

description of the crime is imperfect without the petition or information to which it bears reference.

3.

ment

It is indispensable to a legal warrant of commitfor trial, that it proceed on a signed information.

The only

other thing which the act requires in the warrant of
1

Hume,

ii.

85.

2

Ibid.

(>1

commitment

is,

that

<

it
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proceeds on a signed information

vision of essential importance, as

it

fixes the person

;

a pro-

by whose

have taken place, and prevents all
application the proceedings
mere pleasure or suspicion of the
at
the
arbitrary imprisonment,
Although, therefore, it cannot be affirmed that a
of his own motion, and without any complainer
cannot
magistrate
before
him, commit for farther examination, and conappearing
in that prea
duct
precognition, (although it is customary even
magistrate.

liminary stage to have some complaint, either from the procurator-fiscal, or some private party)
yet when matters have
;

and the warrant is made out, which
confines the prisoner till liberated in due course of law, it is essential, both on the words of the statute, and the reason of the
of a definite and
thing, that he be provided with the authority
this
to
whereon
written accusation,
strong and prejudicial
justify
advanced

to this last stage,

step against him. This application is usually made in a petition
by the procurator-fiscal, or private party, or both, which prays

commitment of the person

for the

or persons

named,

or instance, as guilty, or on probable grounds
1
guilty, of the crime laid to his charge.

But

at his suit

presumed

to

be

not indispensable that the signed information should
An affidavit, signed declaration, or
be in this regular form.
it is

signed letter of the party injured, equally comes under the statutory description of a signed information, and equally answers
2
Where the procurator-fisthe purpose which it had in view.

from the charge
but in any
a
information
of having committed without
signed
action of damages which may be brought against him, or him
jointly with the informer, or petitioner, for rash, malicious, or partial proceedings, he must defend himself on the facts disclosed in
cal applies, his petition protects the magistrate

;

the precognition. 3
In such a case,

portance, to
self against

becomes a matter of the very highest imknow in. what way the magistrate is to defend himit

such accusations.

And

here a difficulty, fraught with

which must have frebeen
quently
experienced by every person in business.
The law on this subject recognises a distinction founded on
decided cases. In the case of Harper v. Robinsons and Forbes,
the most important consequences occurs,

January

8,

1821, an action was brought for damages for a com1

Hume,

ii.

65.

*

Ibid. 60.

:

*

Ibid.
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bination, for causing the pursuer to be apprehended and tried for
reset of theft. The defence for Forbes, the local magistrate, was,
that he acted in the discharge of a public

and

official

In

duty.

was proposed to read to a witness adduemitted
declaration
the
ced,
by him in precognition before the
It was laid down by the Lord Chief Cominferior magistrate.
missioner, with the concurrence of the Court (Gillies and Pit" is
incompetent to read the declaration, to show
milly), that it
but it
that the facts are different from what are therein stated
is competent to show that he was imposed upon in signing it.
the course of the

trial, it

;

1

In the subsequent case of Craig v. Sir J. Marjoribanks, March
13, 1823, which was an action of damages on account of defamation committed by the alleged unfair and irregular taking of a
precognition by the defender, and its transmission to the Lord
Advocate, the Court, Lords Chief Commissioner, Gillies, and Pitmilly, refused to grant a diligence for production of the precognition, at the pursuer's instance, and held that it is incompetent
to ask a witness, by parole proof, whether the precognition con2
tained a fair statement of his evidence. This last point was evi-

dently right decided because, if it is incompetent to get at the
it is much more so to do
contents of a precognition in a regular
so in an irregular
way, and by inferior evidence. But this deci;

sion

is

understood as having settled the law on the general quescompetence of obtaining a diligence against the

tion, as to the

Crown,

to force production of a precognition in the custody of
and accordingly it is a general rule, that the Court
;

its officers

Crown

never will grant a diligence against the
If production of a

precognition

for that purpose.

may sometimes

be indis-

pensable to protect an upright magistrate from an unjust and
vindictive action of damages, it may as often be required to
expose the injustice dealt out to a prisoner, who has been rashly
or wantonly committed.
This point is likely soon to receive an
authoritative decision from all the
judges, in the case of Bogue

The pursuer here
brought an action against the magistrates of that borough and
their procurator- fiscal, for
damages, on account of an alleged il-

v.

Magistrates of Rothsay, June 15, 1832.

legal commitment, for which they granted warrant against him,
and offered to prove, by production of the
precognition, that it

was groundless and malicious.
1

Murray,

ii.

393, 394.

The
s

Ibid.

defenders also defended

iii.

342

347.
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themselves on the same precognition, and maintained that it
would demonstrate probable cause for all their proceedings.
Lord Corehouse reported the cause to the Court, as to whether a
diligence should be granted for recovery of the precognition,

which never had been reported to the Crown counsel, and therefore the case was free from the difficulty arising from the privilege which the Crown has been held entitled to in this particular.
Lord President and Lord Gillies inclined towards granting the
and
diligence, and Lords Balgray and Craigie for refusing it
the opinion of all the judges was most properly ordered to be
taken on a point of so much importance.
But it is well worthy of consideration, whether the law on
this point, so far as hitherto settled, is founded on just principles.
It is a general rule, as the law now stands, that the Crown
never gives up its precognition and consequently where appli;

1

;

made

up a precognition, in order
show on what grounds a committal was granted, and so defend
the magistrate against an action of damages founded on it, they

cation

is

to its officers to deliver

to

always refuse to comply. The result is, that the magistrate is
left to defend himself against such an action without the only evidence on which the case can be correctly decided, viz. the written

were under consideration at the time of grantof
the
warrant
commitment complained of. In this extremity
ing
he has no alternative but to found upon the declarations of the
declarations which

recovered under a diligence, and the
depositions which he can adduce at the trial from the persons
examined in the precognition. But these depositions are not

accused, which

may be

calculated to do justice either to the pursuer or defender in such
for on the one hand, at the distance of many years,
;

an action

they may, and in

all probability have forgot many circumstanand omit many things on which the case, as it
appeared in precognition, mainly depended they may be dead,
out of the country, or no longer to be found, so that it is impossible to supply their evidence
and on the other hand it does by
no means follow, because material facts against the pursuer are
stated on oath in the Jury Court, that they were formerly under

ces of the case,

;

;

consideration of the Judge who committed on the precognition.
In this way it may happen on the one hand, that a commitment

altogether unjustifiable

may
1

be vindicated by parole testimony

Sliaw and Dunloji.
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which was not adduced in the precogand on the other, that one perfectly justifiable may be

being

elicited at the trial,

nition

;

made

the ground of decree for heavy damages, merely because

the evidence existing in the precognition, and which formed the
ground of the magistrate's decision, has been forgotten or lost in
the period which has elapsed, before the action of damages comes
And all this would be done when decisive evidence of what

on.

they truly did say, exists in an authenticated written form, taken
at the

Nor

moment
is

it

less at variance

with the rule of law, that

in every instance to be laid before the jury
For the magistrate having deterthe case will admit.

the best evidence

of which

was emitted.

such a result
is

mined on a certain written precognition, the best evidence of
what it contains is by the exhibition of itself, and not by the
secondary evidence of the oaths of witnesses as to what they
actually saw, or said, when examined, which may be and often is
completely at variance with what they formerly said in precogIn admitting the precognition as the best evidence of
nition.

what they said when thus examined, no violence
rule of law, that a declaration

is

is

done to the

never to be received where an

for the question is not what is true, or
what was done on the occasions to which the precognition refers,
as to which what they say on oath is the only competent evidence,
but what did they say when examined before the magistrate, as to
which the written instrument thus made up is as much superior

oath can be tendered

;

which they can subsequently depone, as exhibidocument is to any parole proof of its contents.
The only way, therefore, in which the principles of law can be
observed, or justice be done to the parties, is to have the rule
established, that when a magistrate is convened in an action of
damages, on account of an alleged unfounded commitment, the
Crown should be ordained to surrender the precognition in which
he has so material an interest, as containing the grounds of his vindication and the opinions of the
Judge and Jury taken on the facts
to

any thing

to

tion of a written

;

disclosed in that document,

It

may be added

that, in this

way,

these actions which are frequently raised, with the most oppressive views, by an insolvent pursuer, in the
hope of extorting a
out
of
a
from
the
terror
of the expense of
compromise
magistrate,

a Jury

trial with such an
opponent, would be brought to a far
narrower and less perilous issue, and the chance of iniquitous

success, from the material circumstances being forgot

by the

wit-

.
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If the witnesses in
precognition

have declared any thing which is false, that may be a perfectly
good reason why they should be subjected to the consequences,
but it is none at all why the magistrate, who could only proceed

on their information, should

suffer the

consequences of their mis-

conduct.

4.

The

usual form of commitment

course of law

and

is, till

liberated in

due

should be dated, the quality of the
with
the name of the jail and of the
magistrate added,
officer who is to execute it
but none of these particulars
;

it

;

are essential, nor can their

want be pleaded, under the

statute.

The
mit "

usual and best

mode

of committing for trial

liberated in due course of

till

law

;"

and

is,

it is

to

com-

customary,

and certainly proper, to add the date, the magistrate's designation, and the name of the officer who is to execute the warrant,
with that of the jail which is to receive the prisoner. But though
these particulars are certainly proper to be added, and will never
be omitted by a correct magistrate, it cannot be affirmed, on any
authority, that they are an indispensable part of a warrant, or that
the prisoner is entitled to his liberation, or damages, if they are

omitted.

1

Certainly, as they form no part of the directions in the

statute, its authority cannot be appealed to as vitiating a warrant
in which they are omitted, and there seems no
authority at com-

mon law for
The case

such a decision. 2

widely different with any omission in the three
If they are omitted, the Court will

is

great statutory requisites.

at once give relief by suspension and liberation from this illegal
state of confinement ; and so they have repeatedly done in such
cases.

3

The form

of application, in such a case,

is

by

bill

of sus-

pension and liberation, which is intimated to the party concerned
in the commitment; and if he cannot
or
justify the proceeding,
correct the error, as by serving a new and sufficient warrant, or
obtaining a signed information, the party will be ordaine'd to be
4
set at liberty.
Even where this is prevented by the error having

been discovered, the foundation of an action of damages
1

Hume,

ii.

86.

1710.' Hume,

ii.

8

Ibiil

87.

3

Fram-is O'Niel, June 20,

1716

;

for the

John Gilder, Nov. 20,
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statutory penalties may be laid, by the previous illegal detention
which that must be held to have been which took place, with so
great an omission as the want of one of the statutory requisites.

In case of imminent or actual invasion, rebellion,
or insurrection, any one suspected of accession to such
attempts may be committed, by any five of the Privy
5.

Council, without regard to these provisions of the statute ;
but his right to force on his trial, or obtain his liberation,

remains unchanged.

As

the due observance of the whole statutory requisites for
commitments might be difficult or impossible in the confusion

consequent on foreign invasion, or domestic insurrection,

" That

it

is

imminent
or insurrection, commitments may

in the statute,

wisely provided

in the case of

or actual invasion, rebellion,
proceed, by order of the Privy Council, or any five of their number, upon suspicion of accession thereto, without being liable to

any penalty

for

having always

the said commitment, the person imprisoned

his relief for trial or liberation as aforesaid."

effect of this clause, of course, is to

The

withdraw such commitments

altogether from the statute, leaving the prisoner to obtain his
liberation or trial as in ordinary cases under the statute.

In

all

other cases, detention on a warrant which

is

defective in

any of these particulars, subjects the judge committer, the officer
executor, and the keeper of the prison, in the pains of wrongous
imprisonment.
It is also provided,

" That no Member of Parliament attend-

ing shall be imprisoned or confined upon any account whatever,
during a Session of Parliament, without a warrant of Parliament,
reserving to the High Constable and Marischal their privileges

and jurisdiction

in the time of Parliament, as formerly

providing, that if

any Member commit

;

and

also

a capital crime, or there

be a manifest breach of the peace, any magistrate

may attach

for

securing of the person or the peace, and deliver the person to
the custody of the High Constable, in order to the Parliament's
cognition, the next sederunt."

6.
Every crime is, by the Act 1701, bailable, except
such as are capital by law.
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matter of bail

is
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one of the most important in the per-

sonal liberty of the subject, and therefore it is fortunate that the
act 1701 has placed it on the clearest and most
indisputable
It enacts, " That all crimes not
footing.
inferring capital pun-

ishment

shall

be bailable, and, for clearing and
establishing the
bail in such cases, either before or after
impri-

method of finding

sonment, statutes and ordains, That it shall be lawful for the
prisoner, or person ordered to be imprisoned, to apply to the
committer, or Commissioners of Justiciary, or other Judge competent for cognition of the crime, and offer to find sufficient
caution that he the said prisoner, or person ordered to be
imprisoned, shall appear and answer to any libel that shall be offered
against him, for the crime or offence wherewith he is charged, or
at any time within the
space of six months ; and that under such

a penalty as the said committer, or the Lords of Justiciary, or
other Judge competent, shall modify and appoint ; and that upon
the said application the said committer, or Lords of Justiciary,
or other Judge competent, shall first cognosce whether the crime
be capital or not, in order to the finding bail allenarly and if
found bailable, then he or they shall be obliged to modify the
sum for which bail is to be found within twenty-four hours after
;

the said petition

sum

is

which bail
a nobleman, SOOO
for

presented to him or them respectively ; the
to be found, not exceeding 6000 merks for
for a landed gentleman, 1000 for any other

is

gentleman or burgess, and 300 merks for any inferior person,
under the pain of wrongous imprisonment And upon the parties
finding sufficient bail under the penalty modified at the sight of
the said Judge or Judicatory respective, and delivering or offering
the same to the clerk, arid instruments taken upon the delivery
or offer of sufficient caution, the said committer or Judicatory

competent shall order his liberation, or discharge his imprisonment, if not incarcerate under the penalty of wrongous imprisonAs likewise that sufficient bail, under the penalty modiment
:

fied,

being offered to the judge or magistrate to whom the exeis directed, the said judge or magistrate

cution of the warrant

and is hereby appointed and ordained, to accept
of the said bail, and set the prisoner at liberty, under the like
penalty of wrongous imprisonment."

shall be obliged,

l

In order, therefore, to determine the important matter, whether
1

VOL.

II.

1701,

c.

L

<>.
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or judge to whom
any particular crime is bailable, the magistrate
has
to
ascertain
whether the
been
has
made,
only
application

crime, for which the prisoner stands committed, is or is not capi1
In judging of this matter, the judge is bound to look exclutal.

any regard to the moby restricting the
may
from
conclusions,
libel, departing
waving aggravations or
capital
the like, for whatever time these humane proceedings may have

of the law, without
sively to the strict letter
dification

gone on

which

have received

it

such restrictions

for the object of

;

in practice,

is

only to save the

punishment which he is to undergo,
but by no means to depart from that salutary security for his
2
appearance, which arises from detaining him in jail till the trial.
Thus, in the numerous cases of deforcements of the officers of
the revenue, which are capital by statute, though hardly ever
offender's

life,

or modify the

prosecuted to that extent in practice

;

in

assaults with loaded

fire-arms, or sharp instruments, under the late statute ; in thefts
by one habit and repute, or repeatedly convicted or of articles

or of any thing, however
of considerable value, as above L.100
small, viz. housebreaking, or of a horse, or ox, or more than one
sheep, in all cases of robbery or stouthrief, how small soever

the value of the article taken

in all cases of forging notes, or
;
uttering forged notes, or forging bills or instruments for pay-

ment

of

money,

bail

must unquestionably be refused, though it
punishment

in the course of practice that the

frequently happens
3
of the offender is not capital.
Farther, the charge against the prisoner must be taken as it
stands on the face of the warrant of commitment, or of the petition to

it refers ; but, at the same time, if the
petition, in
of facts, should state a crime under one denomination,

which

its detail

when

truly

it falls

under another and inferior one

as if

it

should

charge a prisoner with housebreaking, and support that by setting
forth that he entered the house by an open window on the
ground-floor, or by lifting the latch of the door which was unlocked, or the like
certainly in such a case it is not to be imagined that the magistrate is to be deprived of his power of judging

of the illegality of what

is

thus set forth on the face of the ap-

plication to him, or reduced to the necessity of interponing his
4
unwarrantable.
authority in favour of a proceeding

manifestly

1

Hume,

Burnet,

ii.

ibid,

88

;

Burnet, 335

and 337.

*

*

Hurae,

Burnet, 336.

ii.

80

;

Burnet,

ibid.

336,

3

Hume,ii. 89

;
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in this sense that we are to understand the words of the
which direct the magistrate " to cognosce whether the
crime be capital or not," words evidently implying that he is not
merely to look to the nomen juris affixed to the crime, but also
it is

statute,

show

to the species facti, set forth to

that that peculiar crime has

been committed. If, therefore, on considering the precognition,
the magistrate committer should be of opinion that the crime truly
committed does not amount to the capital crime charged against
1

the prisoner, it is his duty to find the crime bailable. 2
But if the application is made to a different judge from the one
who has considered the precognition, it does not appear that he

can call for that paper, in order to examine into the truth of the
charge, or the grounds on which it is stated at the capital denomination contained in the warrant. 3 This delicate power of applying for the precognition has hitherto been confined to the

Supreme Court, who, on a strong

case stated to them, certainly
the other grounds of the warrant, and
judge for themselves whether they warrant the deliverance which
the inferior magistrate has pronounced upon them. 4
will call for that

The

and

all

privilege of bail extends to all crimes not capital, what"
may have been, so as it is a cus-

ever the form of commitment

trial," and not in pcejiam.
Accordingly, it apcommitment, ex officio judicis, on a suspicion of perjury,
subornation, or falsehood, whether emerging in the course of a

tody in order to
plies to a

criminal or civil procedure. 5
If the point is not yet determined whether the crime

is

bail-

able or not, as if a wound is inflicted which may prove fatal, but
has not yet done so, it is the duty of the judge to refuse bail till

the injured party is declared out of danger by the medical attendants from the effects of the wound. 6 This was accordingly done
in the case of

Robert Corse, July 24, 1741, and 5th December,

1801, Andrew Robertson, and
7-

bail

is

now

matter of daily practice.

The Supreme Court have
even in capital

cases,

the power of granting
where they see cause to abate

the strictness of the law in that particular, but they alone
possess this power.
4
8
3
James Grim, Nov. 8,
Ibid. Hume, ii. 90
Burnet, 336-7.
Burnet, 336.
*
Ker v. Fulton, 22d Nov. 1744 ; Kilk. p. 316
1740; Hume, ii. 90 ; Burnet, 336
Hume, ii. 89 Burnet, 336. 6 Hume ii. 90.
1

;

;
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The

great object of the statute was to save the subject from

prolonged or arbitrary imprisonment. It rendered it imperative,
on the judge to modify bail in cases not capital, under
but it did not declare it
the pains of wrongous imprisonment
therefore,

;

imperative on them to refuse bail in cases which are capital ;
and, in these circumstances, the Court have rightly held that they
are not precluded from exercising a general superintending
inferior magistrates in this particular, and of awarding
it
appears essential to justice

power of

bail even in capital cases, where

power should be exercised.

that this

1

In truth, such a dispensing

essential to prevent gross injustice in particular cases,
power
for else it might be in the power of the kindred of a deceased
is

or vindictive procurator-fiscal, by stating a
party, or of a rash
case of homicide as murder, to keep the accused in confinement
for a

long period, though the case was ever so clear in his favour,
as on the trial must instantly terminate in his favour.

and such

Several cases, accordingly, have occurred, in which the Court
this equitable power of interposition.

have exercised

appeared, on a perusal of the precognition,
committed by a prisoner confined on a charge
of murder, had been in repelling a violent and unjustifiable attack on the Excise Office, the prisoner was released by the Supreme Court on bail; the bail, however, being modified at L.100
2
The like was done in favour of the prisoner, charged
Sterling.
with murder, on a perusal of the precognition, where it appeared
that the accused, who was Sheriff of the county, had, on occasion

Thus, where

it

that the homicide

of a violent tumult in a borough within his jurisdiction, after
making proclamation in terms of the riot act, given orders to fire,

consequence of which one of the

rioters

was

3

So also
where the precognition showed that the deceased had been killed
in an attack on the Excise Office, where the prisoner was on
guard and it appeared that the deceased had died rather ex malo
and where no warregimine, than from the effects of the wound
rant had been sought for six months after the death of the party
killed, and, when obtained, it was not used for some weeks more,
and then the accused voluntarily gave himself up, bail was grant4
ed, but the penalty in the bond was made 200 merks. In like
manner, where it appeared that the prisoner was imprisoned on a
in

killed.

;

;

1

3

Hume,

ii.

90; Burnet, 334.

See Robert Monro, Nov.

Hurae,

ibid.

8,

*

John Fulton, June 20, 1740;

1740;

Ibid

4

Hume,

ii.

90.

Nov. 23, 1746, Timothy Henry;

COMMITMENT AND

t>F

BAIL.

165

charge of murder, and

it
appeared from the petition with which he
his
supported
application for bail, that he was employed as a constable's assistant, to apprehend a housebreaker, who, on

being

made a

violent resistance, and laid hold of the prisoner's
so
and
was killed, either accidentally, or at all events
musket,

found,

Court admitted the petitioner to bail.
The same
was done where the Lord Advocate had declined to prosecute
1

justifiably, the

;

deeming the prosecution, which was one

the Court

for

murder,

2
groundless, admitted the petitioner to bail. Lastly, in the case of

John Symmons, 30th August 1810, who was charged with murder,
the prisoner applied for bail, and with it lodged the precognition.

The

Justice- Clerk at

first refused the
application in respect
in
admitted
the
of
what
was
prisoner's application ; but a
chiefly
second petition having been presented, setting forth that the
life was in imminent
danger from confinement; and this
been
corroborated
the
having
by
report of two eminent medical
men, to whom the Court remitted to report on his state, they
granted warrant for his liberation, upon condition that he should
be removed to a lodging in the borough, chosen by the magistrates, and there remain under custody of a messenger, or other

prisoner's

sure guard, appointed by the magistrate, on his own charges,
under a penalty of 500, for which he was ordained to find caution to the magistrate's satisfaction ; reserving to the procurator3
fiscal to apply again for his incarceration, if he recovered.
This
is valuable, as
pointing out the course to be pursued in cases
of serious danger to a prisoner from confinement, although the
circumstances of the case, as shown in the precognition, did not

case

warrant admission to

bail and, as such, it is applicable to every
on
a
prisoner
capital charge, who is in such circumstances of
extreme danger, and is able to find the security, and undertake
the expense necessary to ensure his appearance at the trial.

8.

By

;

special statute, if a

Revenue

officer

be in cus-

tody for murder, which he has committed, by persons
armed, when searching- for, or attempting to seize prohibited goods, he shall be admitted to bail.

The
1

John

legislature,
Collie,

:<

Hurm-t, 3:34,

April
r

:U3. >

;

justly apprehending that

i>7,

Hum.-,

1747.
ii.

01.

8

many homicides

George Smith and Others, Nov.

2,

1776
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would ensue

in the

course of the necessary and unavoidable

efforts of the officers of the revenue to discharge their duty against
the smugglers, and other unruly characters, with whom they

must frequently come

in collision, has provided,

by the 9th Geo.

revenue, and their assistants,
who are opposed in the execution of their duty, by persons
armed, openly protecting prohibited goods, and beat, maimed, or
wounded by such persons, may oppose force to force, and endeaII. c. 35, that all officers of the

vour by the same methods that are violently used against them,
and by which their lives are endangered, to defend themselves,

and execute the duty of their said office ;" and if they wound or
kill any of the said persons, and are sued and prosecuted for the
same, the magistrate before whom they are brought, is enjoined
and required to admit them to bail, any law or usage to the contrary notwithstanding.
This act being intended for the protection of officers necessarily engaged in perilous duties, should receive a liberal interpretation, so that if he is opposed and resisted by an armed force,

and placed in such circumstances as compel him to oppose force
to force, though he may have been rather too precipitate in the
use of his arms, he is still entitled to its benefit.
Such unfa1

vourable circumstances

may justly

expose him

to a

higher punishbut they are not sufficient to deprive him
of the benefit of bail. 2
It is not to be imagined, however, that
the Judge is deprived of all discretion in this matter, or that he

ment,

if

found guilty

;

must straightway admit a revenue officer to bail in respect of the
statute.
On the contrary, he is bound to investigate the charge,
and see whether or not the prisoner's conduct was of that kind
which the statute enjoins and unless it was, he is bound to act
in regard to the case as at common law.
For this purpose, the
must
in
the
in
meantime
remain
prisoner
jail, that it may be seen
whether the slaughter was of the kind which falls under the intendment of the statute. 3
It has been held in
England, that where a smuggler was
:

assembled with others who were armed and was active, it was not
4
And it has
necessary that such individual should be armed.
been found that either a stick or a
stone come under the
great

1

i.

Burnet, 337.
124.

8

Ibid

3

Hume,

ii.

92.

4

Franklin's Case, Leach,

255;

Russell,
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description of an offensive weapon, if used as such,
to produce blows and bruises. 1

The

and so as

which may be exacted, is now fixed by
1200 for a nobleman, 600 for a landed
300 for any other gentleman, burgess, or
proprietor,
householder, and 60 for any inferior person.
9.

bail

later statutes at

The

act 1701 fixed the bail

whom

from the different persons

sums which, by the change in the value of money,
have become elusory
power was therefore given to double
them, by 11 Geo. I. c. 25; arid latterly, by the 39 Geo III.
c. 49,
they were fixed at the sums above specified, which appear
amply sufficient to secure the attendance of the persons committed.
At one time it was competent, by 39 Geo. III. c. 39, to
it

specified at

;

extend the

even beyond these specified sums, in cases of
that might be deemed sufficient to secure
the appearance of the accused; but this is now repealed, as
bail

any sum

sedition, to

2

savouring too much of arbitrary power.
The term "householder," does not occur in the act 1701

;

but

held to include that class of persons, now much more numerous than formerly, who were neither gentlemen, burgesses, nor

it is

inferior persons, but often of as great importance as any of the
3
three.
It would rather appear that the deliverance of the Judge
to a specific sum, is not subject to any review at
the instance of the prosecutors ; 4 at least, where it had been modified, caution found, and the prisoner in jail, though warrant of

modifying bail

had been extracted, the application to have it raised
was found incompetent. 5
The magistrates have, of course, the power of modifying bail
to a smaller amount than what is specified in the statute, the

liberation

maximum

In practice, the
only being fixed by its enactments.
exacted from persons in the rank of labourers or mechanics,
is
usually 300 merks, and from others in the same proportion
but where there seems reason to suspect an evasion from justice,
bail

:

it

is

made

as the circumstances

as high

of the accused will

admit, and not unfrequently as high as the statutory limit.

10. It
1

East,
ii.

92

i.

*

is

4-21

;

Hume,

competent for the Lord Advocate,
Russell,

i.

92

5

ii.

124

2

Fiscal of

6 Geo. IV.

c.

47,

3

5.

Glasgow, July 29, 1801

;

in cases

Burnet, 345

Hume,

ii.

;

92.

Humf,
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clearly capital, to consent to bail, if he shall see fit ; but
in such a case the bail may be fixed at any amount which

he

pleases.

In cases where, by law, the prisoner is not entitled to bail, he
may still receive that benefit, upon an application to the Lord
Advocate, without going through the forms, or incurring the expense of a petition to the Justiciary Court, and this consent is

very frequently given by that officer, or his deputes. The cases
in which they exercise this dispensing power, are those in which
it
it

appears probable, from the whole complexion of the case, that
will not terminate in a capital sentence, either by the charge

of murder being restricted to one of culpable homicide, or terminating in an entire acquittal, or where, from the nature of the
case, or the character of the accused, or his state of health,

it

seems consonant to justice that this indulgence should be granted.
It is no reason, however, for granting this consent, that the libel
will probably be restricted, and no capital sentence pronounced
:

for that takes place in nineteen cases out of twenty of those
where law has affixed the penalty of death to the offence; and it

a matter of the highest importance, to secure the presence of
the depraved characters who commit such offences, with a view
to their transportation.
The cases for which it seems peculiarly

is

are those more melancholy ones in which a respectable
has got himself involved in an affray, or has been so unfortunate as to commit homicide ; and there is no reason to believe

fitted,

man

that he will appear at the trial, and every likelihood that he will
be either acquitted or convicted of culpable homicide only.
But

in such case, the bail may be made as high as the Lord Advocate
or his deputes think fit ; and in modifying it, they should have in
view the circumstances of the party, the probability of his coming

forward, independent of the compulsion of bail, and the equity
of his claim for a relaxation of the rigour of the law.

The application for bail must be in writing: it
may be made equally before or after imprisonment, if the
11.

warrant of commitment has been granted ; and it must
be made to a Judge competent to try for the offence.

The

statute having expressly declared, that the person

" or-
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for the benefit of bail,

may apply

it

fol-

lows, that this privilege is competent equally to a prisoner against
whom a warrant of incarceration has been granted, though not

imprisoned, as to one actually within the precincts of the jail.
It is settled, both on the words of the statute and the reason of
1

the thing, that the application for bail must be in writing, and
that a verbal application is no sufficient ground for an action of
2

damages in case of refusal.
Nothing can be clearer, than that so solemn an application,
and one in which the date as well as nature of what is set forth
is of such importance, both to the prisoner who makes, and the

who

magistrates

dispose of

it,

should be in a written form.

The

petition ought to be signed, and dated, and marked by the clerk
of Court, with the day and hour of presentment, as the twenty-

must modify

four hours, within which the judge

bail,

runs from

3
It should be accompanied also with a copy of
presentment.
the warrant of commitment, and this seems indispensable, if the

its

is made to one who is not the magistrate committer ;
but though not so accompanied, if he is otherwise fully aware of
the nature of the charge, he may competently pronounce a deli-

application

verance on the petition. 4
But what if a positive allegation be

made

in

any subsequent

proceedings, that the date of the petition was erroneous, or that
a wrong date of presentment has, either designedly or fortuitously,

been made by the clerk

whom

was presented ? This point
Murdoch, already so often
mentioned.
It there was alleged, that the petition for bail was
presented on the 2d July, but that the date marked on it was the
9th, on which day the deliverance of the magistrate was pronounced. The Court here seem to have held, that the date of
to

it

occurred in the case of Andrews

v.

the petition being presented could be proved only by the date
5
but in the House of Lords, it was justly held
itself;
by Lord Chancellor Eldon, that it was impossible to maintain

written on

marking was conclusive, and that parole evidence was
and establish the true date. 6
Of course, the presumption in dubio is, that the date marked on
the petition is the true one, and it will require a pregnant and

that such a

competent

to contradict the record,

conclusive proof to outweigh the record in this particular.
1

Hume,

ii.

93.

Taylor, July 10,

Hume,

ii.

!>4

'

*

Andrews

r.

1815; Dow, iii.
Hume, ii. <H

Murdoch, June
17-'};
s

Hume,

Burnet,

:3-11

9,

ii.

1814; Dow,

ii.

94; Burnet, 341
fi

Dow,

ii.

419.

41!): Arlmckle y.
3

Burnet, 341

;

OF COMMITMENT AND BAIL.

170

The petition for bail must be presented either to the magistrate committer, or some other judge who is " competent for
cognition of the crime."

Under

these words, a

Lord of

Justiciary

on a Sheriff's warrant, or
a Sheriff a prisoner confined on that of a Justice of Peace for his
county, or even a prisoner confined on a Justiciary warrant, pro-

may admit

to bail a prisoner confined

an offence of which he could take cognizance.
a Justice of Peace had admitted a prisoner to
where
Accordingly,
in
a
case
bail,
which, though clearly bailable, he was not competent to try, the Court reversed his deliverance, and themselves
vided

was

it

1

for

admitted the prisoner to that benefit. 2 It does not appear that it
is competent for a
judge to modify bail, unless he can take cogof
the class of offences, but of the individual ofnot
nition,
only
fence for which the prisoner stands committed, or has him
brought
within his jurisdiction; that is to say, he must be competent
to try the offence, and have jurisdiction over the prisoner, or at
least have the prisoner within his jurisdiction at the time the
It would be incompetent therefore for a
application is made.
Sheriff of Mid-Lothian to entertain a petition for bail from a

prisoner in Linlithgow or Lanark jails, unless he is transmitted
to their sheriffdom ; for they have no jurisdiction over the
prisoner unless that is the case, and their warrant of liberation would

be utterly nugatory, in regard to a case where both the offence
was committed, and the prisoner is situated, beyond their bounds.
Where the petition for bail is presented to the Lords of Jusif it has not been
ticiary, they are in use,
previously done, to
remit to the Judge Ordinary of the bounds to take a precogniand proceed with the case as he shall see cause. 3 And where

tion,

such a petition was presented to that Court by a prisoner confined on a charge of forgery, on a warrant from the Lords of
Session, the Court of Justiciary refused the petition, reserving
Lords of Session. 4

to the prisoner to apply to the

12. In the case of a peer charged with a crime, and committed till liberated in due course of law, he may apply
for bail to the Sheriff of the county where he is impri-

soned, or the Lords of Justiciary ; and the bail exacted
of him may be to stand trial within twelve months if be1

Hume,

ii.

95

z

Matthew

M'lntosh, July 12, 1751

j

Finlayson, Jan. 17, 1811

Hume,

ii.

95

4

Mary

;

Ogilvie,

Hume,
Aug.

1,

ii.

95

1758.

3

Lauchlau
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Lord High Steward, and

six

before any Court in Scotland.

For the special case of a peer charged with a crime, and " committed to prison in Scotland till liberated in due course of law,"
This statute
8.
provision is made by the 6th Geo. IV. c. 66,
enacts, in regard to such peer, that it shall be competent for him
to apply to the Lords of Justiciary, or the Sheriff within whose
county he is incarcerated, and that it shall be competent for any
one of the said Lords, and to the Sheriff, to cognosce whether
the crime charged against such peer be capital or not, and to
modify the bail in terms of the act 1701, and the act 39 Geo.

The

caution to be found by such peer is for answering to
indictment
which shall be exhibited against him for the
any
crime in question in any Court competent to try the said crime,
III.

"

including therein the High Court of Parliament, and the Court
of the Lord High Steward, and this at any time within twelve

months

if

the Lord

before the

High Court

of Parliament or the Court of

High Steward, and six months

if

before any Court in

Scotland." 1

13.

The

deliverance of the judge, to whom the petiis
presented one way or the other, must be

tion for bail

given within twenty-four hours and he runs the risk of
an action of damages, if on any ground he delays the de;

liverance beyond that period.

The

statute declares,

" That
upon the

said application, the

Lords of Justiciary, or other judge competent,
shall first cognosce whether the crime be bailable or not, in order
to the finding bail allenarly
and if found bailable, then he or
they shall be obliged to modify the sum for which the bail is to
be found, within twenty-four hours after the said petition is pre-

said committee, or

;

sented to him or them respectively," under the pains of wrongous imprisonment.
Under these words it has been held, and
indeed the words would admit of no other construction, that the

must be modified within twenty-four hours of the date of
if the crime be bailable. 2
But if the crime is not
bailable, there is no injunction that the deliverance refimiiy hail

bail

presentment,

1

<

(;'o.

IV.

-.

(i(i,

8."

Hurnct, :34:>;

Hume,

ii.

95.
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should be written out within that period
and, consequently,
there is no liability for the statutory penalties if it be delayed
for a longer period, as indeed the prisoner suffers no injury by
;

such a delay.

1

"
By the phrase presentment," is here to be understood the
transmission of the petition to the Magistrate himself, not the
bare lodging of the paper with the clerk of Court, who may be,
is, at such a distance from the judge, that more
than twenty-four hours must elapse before the application can
possibly reach him as, for example, if an application for bail is

and sometimes

;

lodged at the Justiciary Office at Edinburgh, when all the judges
are absent on the circuit, 2 yet in such a case, the clerk of Court
will be answerable at

common

law, but not on the statute, for

want of any proper and reasonable diligence
it

to the

judges

if

in

communicating

the prisoner's confinement shall thereby be

3

unduly prolonged.

The injunction of the statute being express that the bail, if
modified at all, is to be modified within twenty-four hours, it is
obviously an unsafe practice which is sometimes adopted, of ordering the petition to be intimated to the person who appears to
be concerned in the commitment; for unless the answers are

lodged and the case disposed of within that short time, which
can rarely be expected, there seems no ground on which, if it is
elapsed without bail being modified, in a case where the prisoner
was entitled to it, the claim for the statutory penalties can be
resisted,

4

An

instance of the danger of such a proceeding occur-

red in the case of Andrews

v. Murdoch,
already mentioned, where
the committing magistrate, a country Justice, sent to Edinburgh
to take the opinion of the Crown counsel as to whether the bail

should, in terms of the 39th Geo. III., be extended beyond the
amount authorized by the act 1701. The Court here seem to

have held, that the subsequent act, by having given a power of
raising bail, which could not in some cases be exercised within
the specified period, virtually suspended that part of the statute.
But Lord Eldon, in the House of Peers, justly observed that
this position was untenable ; and that so important a provision as
that in regard to the time in which bail should be modified, could
never be held to be abandoned or modified by implication, and

accordingly he remitted the cause for farther enquiry as to the
1

Burnct,

343 ; Hume,

ii.

97

8

Hiune,

ii.
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1

This affords another intrue date of the presentment for bail.
stance of the truth of an observation already made, that in such
5,
by much the safest course for the
own judgment on the subject, and not,

his

the responsibility of decision, incur the
lity of delay.
If the crime, however, be clearly ex

magistrate

to exert

is

in the attempt to avoid

more

fade

serious responsibi-

capital, the petition

may be competently intimated to the prosecutor, with a view to
ascertain whether he will consent to bail ; as from delay beyond
the twenty-four hours in such a case, the prisoner can suffer no
This
injury, and may reap great benefit.
2
in the case of Short, Nov. 18, 1765.

The

14.

and answer

was accordingly done

caution which must be proffered, is to appear
to any libel with which the prisoner may be

charged at any time within six months.

The

terminus a quo, or date from which the period must be
Six months from that
is the date of the bail-bond.

computed,

period has usually been found in practice a sufficient time for
bringing forward the charge, and in no instance has it extended

common law

at

to

a longer term. 3

The

obligation of the cau-

only applicable to that commitment referred to in his
in jail, on other and
petition, and does not hinder his being kept
4
Should the period of six months expire
separate detainers.

tioner

is

being served, the party may be again apprehended, and laid under bail for the same length of time but, unless on the strongest case of unavoidable delay in bringing for5
ward the trial, it should not be renewed a third time. And even

without any

libel

;

renewal of the bond, the prosecutor must apply to the
Court before whom he is brought, who may or may not accede

for a first

6

to the request, as they shall see cause.
If the bail be in the ordinary terms,

" of
answering to any
" and at
of
the
the
addition
libel for the crime," without
words,
bond
of
the
condition
the
all diets of Court following thereon,"
and the cautioner is free, if the prisoner makes his
7
If the trial be then delayappearance, and offers to stand trial.
he must be
the
of
either
ed, on the motion
prosecutor or pannel,
is purified,

1
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committed anew, on the warrant of the Court before which he is
brought, and a fresh application for bail presented, and bail-bond
made out.
But if the original bond bind the cautioner to pre1

sent the accused not only at the

but

first diet,

all

subsequent

diets,

applies, by
conception, to all adjournments of the diet at any
subsequent period, as long as the original libel served within the
it

its

months is kept afloat. But if that libel falls, the bond will
not apply to any subsequent libel served beyond that period.
But what if the prisoner does appear at the diet fixed within

six

the period of the bail-bond, but the prosecutor moves the Court
to desert the diet pro loco et tempore, and to have the prisoner
recommitted on a new warrant ? Is he entitled then to perpetuate
against him for an indefinite period the burden of finding bail, or
of undergoing imprisonment? For this case the act 1701 has

made no

its object being almost exclusively the preprovision
vention of undue imprisonment, and the securing the benefit of
bail to prisoners."
But the prisoner is still under the protection
;

of the common law ; the prosecutor can only obtain a desertion
of the diet, and recommitment of the prisoner, on an express motion for that purpose made in open Court and if reasonable cause
;

be shown
accused

to the contrary, or the least disposition to oppress the
appear, it will be refused, and the prosecutor be com-

pelled to proceed with the trial, or see the diet deserted simpli3
by authority of the Court.

citer,

The

privilege of bail ceases as a matter of right, as
soon as the prisoner is remitted to an assize ; and he can

15.

only receive that indulgence thereafter, upon the consent
of the prosecutor, and under such a penalty as the Court
shall appoint

beyond the statutory sum.

The privilege of bail ceases, when the assize are charged with
the prisoner's case, for this reason, that, being actually in presence of the jury, and his fate ready to be determined in a few
hours, it is unnecessary for his relief, and inconsistent with justice, that he should obtain the benefit of bail, and thereby acquire

the right, by simply withdrawing and forfeiting its penalty, to
nullify all the subsequent proceedings, and render it impossible
to

pronounce any sentence upon him, none of which steps can be
1

Hume,

ii~
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8
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The act, in short,
legally taken, but in presence of the accused.
of remitting to the assize, implies a judicial contract, by virtue of
which, on the one hand, the prosecutor is bound to stand or fall
then in the hands of the jury, whatever it may hapand on the other, the prisoner renounces his benefit
of bail, and engages to be personally present to legalize the proceedings in the trial, and receive sentence in the event of conviction. Where an application for bail accordingly was made after

by the
pen to

libel

be,

the enclosing of the assize, the Court refused to grant it ; l and
where bail was applied for in another case, after verdict returned, in

consequence of a

certification to the

whole Court

for judg-

ment on an

objection, the Court admitted it, only in pursuance
of the prosecutor's consent, and upon the penalty being fixed at

300

sterling,

which was much beyond the statutory sum

for

2
persons in the prisoner's condition.

It has not yet been determined whether the
privilege of being
admitted to bail ceases as soon as the trial has commenced, but

there seems the strongest reason to hold, that if it be not delayed on the motion of the prosecutor, the prisoner should, after the
diet has been called, lose as a matter of
If
right this privilege.
the contrary rule were adopted, it would always be in the power
of the prisoner, after an interlocutor of relevancy was pronounced,
to defeat justice by offering bail, and withdrawing even in cases
for life.
This was accordingly done in
such
a
case
as
that
of
Cameron, Jan. 15, 1798. The true
just
seems
to
that
bail
can be demanded under the stabe,
principle

worthy of transportation

tute only in cases of custody in order to trial ; and, therefore,
its words, and the reason of the
thing, this prepara-

that both on

tory state of confinement, with all its privileges, ceases when the
trial has commenced, which must be held to have been the case

from the moment the prisoner answered

to the indictment.

3

The

penalties specified in the statute, are not incurthe magistrate, within the twenty-four hours, pronounce a deliverance on the petition for bail, though it be
16.

red

if

erroneous

but it is liable to review in the Supreme
;
Criminal Court, and in case of gross error, the magis-

trate

is

liable in

damages

at

Waddell, Glasgow, Autumn 1808.
and High Court, May 22, 1800
Hume,
1

;

*

ii.

common
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*
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The object of the statute was to compel the instant attention
of the magistrate to the application to bail and, if he neglected
that plain and obvious duty, to subject him in heavy penalties,
;

but by no means to render him liable to the same penalties if he
merely formed a wrong judgment on the merits of the applicaThe one is a neglect of duty, for which an apology can
tion.
hardly ever be found the other an error of judgment, to which
The statute has not
the most conscientious men are subject.
incurred
if the
the
are
that
said, accordingly,
penalties
magistrate
;

pronounce an erroneous decision on the application, but only that
he shall be liable to them if he let the period elapse without pronouncing a deliverance at all. The prisoner, in such a case, has

remedy, by an ad vocation of the judgment to the Supreme
Court
a remedy which appears to be open to both parties in all
deliverances on this matter of bail, excepting, perhaps, the case
of an attempt to obtain a review at the prosecutor's instance of a
modification of the amount of bail, on the ground that the prison-

his

1

j

er's condition was higher than the magistrate has fixed it to be,
where the review of the Supreme Court has been held to be excluded if the caution has been found, and the warrant of libera-

in custody. 2
But though the statutory penalties are inapplicable to such a
case, it is not to be imagined that the magistrate is entirely at

tion extracted, although the prisoner

is still

liberty, without

any personal responsibility, to pronounce any
deliverance he pleases on so important an application.
On the
contrary, he is here, as elsewhere, in the discharge of his important duties, under the cognizance and control of the ordinary prinand if in an action at common law, of
ciples of jurisprudence
;

for illegal and oppressive conduct in
refusing bail, it
shall be made to appear that he has acted either corruptly or from

damages

inexcusable ignorance, as in holding a trifling assault, unattended
with danger to life, or a common pickery, a capital offence, he
shall answer for such nefarious and
unpardonable conduct to the
sufferer

by

3
his illegal
proceedings.

17. Provision is made by special statute for the taking
of bail under warrants indorsed between Scotland and

any other parts of the United Kingdom.
1
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provision for the taking of

bail, under warrants indorsed between England and Scotland, or
Great Britain and Ireland. This statute, after reciting the 13
Geo. III. c. 31, and 44 Geo. III. c. 92, which regulate the in-

dorsation of criminal warrants between Scotland and England,

or Ireland respectively, enacts, " In case any person or persons
shall be apprehended in one of the said parts of the United King1

dom, for an offence which was committed, or charged to have
been committed, in either of the other parts of the same, under

any warrant indorsed in such manner as is in that respect provided, by virtue of either of the said recited acts, such person or
persons shall and may be taken before the Justice or Judge who
indorsed the said warrant, or before some other Justice or Justices of the county, stewartry, city, liberty, town, or place where
the same was indorsed and in case the offence be bailable in
law, and such offender or offenders shall be willing and ready to
;

give bail for his or their appearance, according to the exigence
of the said warrant, such

or Justice or Justices,

Judge

by

whom

such warrant was indorsed, or before whom any such offender or
offenders shall be brought, shall and may proceed with such
offender or offenders, and take bail for him, her, or them, according to the exigence of the said warrant, in the same manner as

the Judge or Justice or Justices

should or might have done

;

who

originally issued the same,

and such Judge or Justice or Jus-

taking bail as aforesaid, shall take the recognisance or bailbond of the said offender or offenders, and of his, her, or their bail,

tices so

in duplicate, and shall deliver one of such duplicates to the constable or other officer or officers, or person or persons, so appre-

hending such offender or offenders as aforesaid, who are hereby
required to receive the same, and to deliver, or cause to be delivered, such recognisance or bail-bond to the clerk of the Crown,
or clerk of the peace, or proper officer for receiving the same,

belonging to the Court in which, by such recognisance or bailbond, such offender or offenders shall be bound to appear, and
such recognisance or bail-bond shall be as good and effectual in

and purposes, arid of the same force and valisame had been entered into, taken, or acknowledged, before a Judge or Justice or Justices of the Peace of the
county, stewartry, city, town, liberty, or place where the offence
law, to all intents

dity, as if the

1
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The other duplicate is to be transmitted to
was committed."
the Court of Exchequer for that part of the united kingdom
where the bail is taken and a certificate of the forfeiture of the
bond, under the seal of the Court where the forfeiture is declared,
But if
shall be a sufficient warrant for levying the bail-bond.
the offence is not bailable, the prisoner is to be remanded into
1

;

custody, to be dealt with according to law.
" In case
any person suing out such warrant shall
By 2,

show, by

affidavit or otherwise,

to the satisfaction of the

or Justice granting the same, that it
such warrant in a part of the United
in

which such warrant

is

issued,

may be

Kingdom

and

Judge

necessary to execute
different

from that

appear also to the
granted for an offence for

it

shall

Judge granting such warrant, that it is
which it would not be lawful for any Judge or Justice before
whom such offender or offenders might be brought by reason of
the indorsement of such warrant, as directed by the said recited
act, to admit such offender or offenders to bail, such Judge or
Justice granting such warrant, shall upon the face of such warrant write the words ' not bailable ;' and in all cases in which
such words shall not have been so written, it shall and may be
lawful for the Judge or Justice or Justices, before whom any
offender or "offenders may be brought under such warrant so
2
It is very
indorsed, to admit such offender or offenders to bail."
"
material to attend to the writing of these words
not bailable"

on the face of the warrant
the Judge in

;

or

England

for if that precaution

Ireland,

before

be neglected,
he may be

whom

under these words bound to admit the prisoner to
So it was determined
bail, even for an offence clearly capital.
in
the
Court
of
the
case of J. Gibbons,
Bench,
Dublin,
by
King's

brought,

is

Spring 1828. The prisoner had been there apprehended on a
warrant of the Lord Justice -Clerk, backed by an Irish Justice,

on a capital charge of sinking ships to defraud insurers ; but as
the words " not bailable" were not written by his Lordship on
the warrant, the Court there rightly determined that the prisoner
was entitled to bail, though they fixed it at 1000 sterling, the
result of

18.

which was, that he ultimately escaped.

The duty of the

the crime
it

is

bailable,

magistrate is to determine whether
fix the amount of bail
merely ;

and

belongs to the clerk to determine, in the
1

45 Geo.

III. c.

92,

I.

8

2.

first

instance,
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the sufficiency of the cautioner ; but his determination
in that respect is liable to be reviewed by the magistrate,
and both by that of the Supreme Court.

The

is the
party to whom, in all cases of caution, the
be proffered, and it is part of his, official duty to make
1
enquiries and satisfy himself as to the sufficiency of the cautioner.
No specific time is fixed within which the clerk must conclude

bond

is

clerk
to

his enquiries, nor indeed could it be so fixed with any regard to
justice to either party, because the sufficiency of the cautioner
is not, like tlie nature of the
charge, a point to be ascertained by
reference to authorities, but a matter concerning which enquiries
among different persons are necessary, which it may often be
2
All that can
impossible to conclude within a determinate time.
be said, therefore, on this point is, that the enquiries must be

concluded, and the sufficiency of the cautioner determined, within a reasonable time, in the circumstances of the particular case

which has occurred. 3 If the clerk refuse a person whom the
party deems sufficient, the proper remedy is to take notarial
instruments thereupon, and make application to the Judge, in
terms of the statute, for immediate liberation, and he is then
4
obliged to satisfy himself of the sufficiency of the bondsman;
on sufficient caution being found, the Judge is bound immedi5

There seems no
ately to order the prisoner to be liberated.
room for doubt, that his decision on this point, like every other,
where statute or custom has not taken away that remedy, is open
to review at the instance of either party in the

Supreme Court.

Where

a party has forfeited his bail-bond, by failing to appear and stand trial, he loses the privilege of
being" thereafter admitted to the benefit of bail.
19.

If a party is duly cited to appear, and he abscond, he is not
again entitled, as a matter of right, to demand to be admitted to
bail.
He has already been in custody, in order to trial ; he has

reaped the benefit of the act 1701 in this particular, and he cannot demand a second time to obtain the indulgence which it holds
out in the ordinary case of detention prior to that event.

His

subsequent detention has a mixture of two characters in

He

1
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is not
only imprisoned in order to trial, but he is imprisoned in
a certain degree, in modum pcencB, for having failed to answer to
the laws, when duly cited ; and he has forfeited the
peculiar privilege by which the severity of an imprisonment, solely of the

first kind, is softened,
by having incurred the penalty of the
second. 1
Such, accordingly, was the opinion of the Court in
pronouncing sentence of fugitation in the case of Cameron, Jan.

17,

1798, although the point could only there be incidentally

spoken

to,

2

The Court

of Justiciary have a controlling and
supreme authority in all matters touching the jails for
criminals ; they are the authority by which a new jail is
20.

declared sufficient, and a legal place of custody in criminal matters,
any old or inadequate jail condemned, and
of
their duty by the legal custodiers of such
any neglect

punished and enforced.

jails

In virtue of their general superintendence over the criminal
police of the kingdom, and as the Supreme Court of Review and

Redress in criminal matters, the Justiciary Court have a sort of
This appears in the general con-

nobile afficium in criminalilms.

which they exercise, and the vigilant and most necessary
superintendence which they exert over the condition of jails, and
trol

the conduct of those intrusted with their management, in
of the kingdom.

all

parts

The

is

course of proceeding, where the authority of the Court
required for declaring a new prison erected in any county or

borough a legal jail, has been to present a petition to the Court
of Justiciary, accompanied by a plan of the edifice, and the reports
of scientific or skilled persons, praying to have it declared a legal
place of confinement. Upon this the Court remit to one or more
of their number to report upon the state of the edifice ; and if
their report is favourable, they declare the jail a lawful jail, or

they

may

grant power to any of their number to

make

that decla-

This course was adopted on March 17, 1804, and March
12, 1805, on the application of the Magistrates of Glasgow, to
have the new bridewell there declared a lawful place of confinement for criminals, to relieve the old jail when full ; on July 23,
ration.

1813,

when

the Court remitted to the Judges on the
1

Burnet, (351
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Circuit to report on the New Jail and Court- House at Glasgow,
and declare these buildings a lawful jail if they shall see cause
on March 13, 1812, on the petition of the Magistrates of Edin;

to have the lock-up-house there declared part of the tolbooth of that city; on May 28, 1817, in regard to the jail of
Leith ; on June 5, 1820, in regard to the bridewell and workhouse for the Calton of Glasgow ; on June 15, 1820, on an application from the Magistrates of Inverary to have the criminals

burgh

confined in the debtors' jail at Inverary; and on Nov. 26, 1820,
1

as to the bridewell of Paisley.
Farther, if a jail appears to be insecure, or unfit for its purpose,
either on account of insecurity, defective accommodation, un-

heal thin ess, or the like, it is the province and duty of the Supreme
Court, on the application either of the Magistrates, the Lord

Advocate, or any one interested in the matter, to investigate the
and compel those legally burdened with

situation of the edifice,

maintenance to implement their obligation, by putting it in a
This superintending power has been exproper state of repair.
ercised on several occasions. Thus, on May 19, 1823, a petition
its

was presented

to the Justiciary Court, at the instance of two
of
of Macfarlane, setting forth that they were
the
name
persons
confined in the jail of Dumbarton on criminal warrants, and that
the building was in such a crazy and insecure state that it was

any human being, their lives were
from
its
endangered
tumbling down. The Court remitted to the
Lord Advocate to take a precognition on the subject, as to how
far the magistrates had implemented a prior order of Court to
unfit for the habitation of

provide a temporary place of confinement for criminals and as
it appeared that this order had not been
complied with, the magistrates were on June 1 5, 1 824, ordered to appear at the bar, and
;

admonished by the Lord Justice- Clerk, " to be more attentive
to the orders of the Court in time to come," and at the same time,
the Court declared, that till a proper place of confinement was
procured, all prisoners on criminal warrants within the county of

Dumbarton, should be transmitted

to the

Glasgow jail,

to

be there

maintained at the expense of the county of Dumbarton. 2

For

the like reason of the insufficiency of the jail, all the prisoners in
Leith jail on criminal warrants were, on Nov. 15, 1824, ordered
to be confined in the jail of Edinburgh.
And at Inverness,

1
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Autumn

1830, on a petition from the Lord Advocate setting
and unwholesome state of the jail of Dingwall,

forth the insecure

supported by a report by professional persons, one by the Sheriff-

and the Advocate-depute, all of whom had inspected
the building, the Court granted warrant for all prisoners confined,
or ordered to be confined, on criminal warrants within that jail,
to be transmitted to the jail at Tain, there to be maintained at
substitute

the expense of the party bound to aliment them in the jail of
Dingwall, and interdicted the keeper of that jail to receive any
criminals within that building, until the farther orders of the
Court.
1

CHAPTER

VI.

OF LIBERATION ON THE ACT 1701.

THE

ancient law of Scotland was miserably defective in reguon the trial of a prisoner, and instances were fre-

lations to force

quent of applications to the Court, setting forth that the petitioner
had lain ten or fifteen months in jail, without their trial having
been brought forward. In such cases the Court were in use to
order the prosecutor to fix a day for the trial, under certification,
that if

it

elapsed without that being done, they would grant
But this was obviously a partial and

warrant for his liberation. 2

remedy, and accordingly the grievance of long imprisonment was one of the evils set forth in the most prominent
manner in the claim of right. In the act 1701, following on the
Revolution, especial care was taken to insert such provisions as
might secure this important part of the rights of the subject from
those abuses to which, under despotic power, they are commonly
insufficient

exposed.

The

complained

provisions of this statute have frequently been
complicated and obscure ; but this remark has

of, as

originated only with those by whom they were not properly understood ; and, when minutely attended to, they will be found to
constitute a body of law for the protection of the liberty of the
subject, probably superior to that existing in any other code of
jurisprudence, and certainly much more complete than that which
the English have obtained from the Habeas Corpus Act.
1

Unreported

a
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;

Hume,
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1. Every
prisoner committed, and in prison for trial,
has a right to apply to any Judge competent to try the
offence for which he is incarcerated, for letters of intimation, which must be issued by such Judge within twenty-

four hours, addressed to the public or private prosecutor,
or both concerned in the warrant of commitment, ordain-

ing him to
intimation

a diet for the trial within sixty days of such
and if that period elapses without the diet

fix
;

being so fixed, the prisoner

is

entitled to his instant

liberation.

The

provision of the statute on this subject is in these terms
his Majesty, with advice and consent aforesaid, farther
:

" And

and ordains, that upon application of any prisoner in
custody in order for trial, whether for capital or bailable crimes,
to any of the Lords of
Justiciary, or other judge or judicatory
competent for judging the crime or offence for which he is imprisoned, and the said prisoner his producing the said double of the
warrant of his imprisonment under the keeper's hand; the said
judge or judicatory competent, under tlie pain of wrongous imstatutes

prisonment, are hereby ordained, within twenty-four hours after
the said application and petition is presented to him or them, to
give out letters or precepts direct to messengers for intimating
to his Majesty's Advocate or Procurator- Fiscal, and the party
appearing by the warrant to be concerned, if any be within the

days after the
FisProcuratorintimation certifying his Majesty's Advocate or
the
cal, and the said party concerned, that if they failzie,
prisoner
for doing
shall be discharged, and set at liberty without delay
whereof, the said judge or judicatory competent, are hereby exdo the
pressly warranted, and strictly required and ordained to
same, under the penalty foresaid, unless the delay be upon the

kingdom,

to fix a diet for the trial within sixty
;

;

prisoner's petition or desire."
1.

The

circumstance worthy of notice in these important

that the prisoner entitled to their benefit, is he who is in
crimes."
custody, in order to trial, whether for capital or bailable

words,

"

first

l

No

one, therefore,

who
1

is,

is

committed

1701,

c.

6.

8

is

entitled to sue out this process, but

for trial

*
;

one

but, on the other hand, every pri-

Burnct, 354, Andrews

r.

MunWli

;

Dow,

ii.

417

,

Hume,

ii.

104.
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soner

is

entitled to its benefit

a capital or bailable offence.
the prisoner
treason there

is

who is so imprisoned, whether for
The right arises the moment that

imprisoned on such warrant; but in cases of

" That in case of
imprisonment
exception,
for treason, the prisoner shall not have access to apply for prefixing of a diet for process for forty days after his imprisonment,
is this

which are hereby allowed for preparing of the process, after
elapsing of which time, the Lords of his Majesty's Privy Council,
or Lords of Justiciary, or any of them, are hereby required, upon
the application of the prisoner, to issue forth precepts as in other
cases."
act declares that the prisoner must be " in custody in
It is not said in prison, in order for trial ; but
order to trial."
2.

still

The

these words imply that the petitioner

is

in

some

state of

duresse or confinement, and not at large under a pecuniary penalty
merely to appear and stand trial. These considerations, joined
to the

purpose of the

sonment, seem
on bail; and

which was

act,

to

prevent wrongous impri-

decisive against the extension of the act to persons
this is the opinion accordingly delivered by a
1

Singular as it may appear, this point,
respectable authority.
as
it is, did not receive an authoritative decision till
important

very

lately.

It

das, April 1712.

occurred incidentally in the case of James DunThe species facti there was, that this prisoner,

who was on

bail, accused of leasing-making, had his diet called
on 7th January 1712, and the diet was thereafter continued on
his caution being ordered to be renewed to the 3d February. On
that day he declined to renew his caution, and went to prison,

but was liberated in a few days afterwards. Meanwhile, when
at large on bail, he obtained from the Court, on 22d January, a
warrant for intimation against the Lord Advocate, and on the
18th February, the diet was called, and farther delay craved, and
he was ordered to renew his caution. On the 25th February,
the case was called, and continued till the 8th April, when the
prosecutor being unable to proceed with the trial, from the absence of witnesses who could not be present within the statutory
period, abandoned the charge, and the pannel was dismissed.
This, therefore, could not be considered as an authority on the
point, because it was only a proceeding on the part of the prosecutor

;

but such as

it

it

was,
1

favoured the opinion that the act did

Burnet 353.
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But strong doubts still
apply to persons though out on bail.
continued to be entertained, whether such an interpretation was
1

consistent either with the words of the statute, or

its

obvious

the point was decided in the case of MacJune 18, 1832. It there appeared that an

At length

intention.

donald and Young,

indictment was served against the pannel on 21st June 1831,
citing him to appear on 12th July, and an indictment of rele-

vancy was then pronounced, after which, as the prosecutor did
not proceed with the trial, he was ordained to find new bail. He
did not do so, but went to prison, and on the day following, the
13th, he took out and executed letters of intimation. He remained
in jail till the 19th, when he was allowed to go out without bail,
The diet was
purposely to avoid the application of the statute.
afterwards called and continued

by successive adjournments

till

the 8th November, when it was again called, and the prisoner
objected that he could not now be. tried, as the statutory period

had elapsed.

In

this case, therefore, the prisoner

was in prison,

with a current indictment executed against him when he took out
his letters, and the question was, whether he could be deprived
of the benefit accruing to him under the statute from that circum-

by the prosecutor opening the prison door and letting
him walk out. The Court held 2 unanimously, that when letters of
intimation are taken out by a prisoner who has had an indictment
executed against him, the diet of which is still current, the act
1701 applies to that indictment) and that unless either the trial

stance,

is

concluded on that indictment, within forty days after the first
which he is called to appear, or a new indictment is exe-

diet to

cuted against him within sixty days after such intimation, he is
entitled to the benefit of the act; and by a great majority, Lord
alone dissenting, that when the intimation is made by a
in
person
prison, he cannot lose the protection accruing to him
under the statute by being liberated. Lord Moncreiff even in-

Medwyn

clined to go the length of holding that the statute applied to a
person out on bail ab initio, upon the ground that he is still under

a legal bond to appear, and therefore may in some degree be considered as " in custody in order to trial ;" but the other Judges did

not

deem

it

necessary to enter on that question, which was not
them.

requisite for the decision of the case before
3.

The

application
1

must be made "

Justice-Clerk's

MS

to

'Ibid.

a judge or other judi-
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crime or offence for which he
catory competent for judging the

This provision is analogous to that which directs
imprisoned.
the application for bail in like manner to be made to a judge
competent to take cognition of the crime; and it is justly held

is

an application to a judge who could not try the prisoner
So
for the offence with which he is charged, a mere nullity.
that one who lies committed for an assault on the warrant of a

to render

1

Borough Magistrate, may nevertheless apply
shire for intimation, because he has a conof
that
to the Sheriff
Justice of Peace or

current jurisdiction with these inferior judicatories in the cases
which they may try. 2 For the same reason, the application is

competent to the Court of Justiciary from a prisoner confined on
the warrant of any inferior judge in Scotland, because their juris-

But
is universal in extent, as well as supreme in degree.
the application is made to a judge who is not competent to try
the offence, either by reason of defect of power, or want of jurisdiction

if

it is null ; and accordingly where a prisoner was committed on a charge of robbery perpetrated in the county of Kinross.,
and application was made to the Sheriff of Perth, this was held
irregular and null, in respect both that the Sheriff was incompe-

diction,

tent to try for robbery, and that no offence committed in Kinross
could be tried in Perthshire. 3

The

application must be in writing ; and it must be accompanied by a double of the warrant of imprisonment, under the
4
The hour at
jailer's hand, to verify the fact of the incarceration.
4.

which it is lodged should be authenticated by the proper marking, under the hand of the clerk of Court, at the time when it is
presented and the judge, in like manner, should mark the hour
;

laid before him, either in his own hand, or in that of
The twenty-four hours run against
under his eye. 5
but the clerk is
the j udge from the time when he receives it
bound to do reasonable diligence in laying the application before

when

it is

his clerk,'

:

the judge, in like
5.

The

manner

as in

an application

precepts which the judge

is

for bail. 6

to issue, are

"

for inti-

Advocate, or Procurator-fiscal, and to
the party appearing by the warrant to be concerned, if any be
7
Where the warrant of comwithin the kingdom, to fix a diet."

mating

to his Majesty's

mitment has been obtained from the Court of
1

Burnct, 355

355;
7

Hume,

Burnet, 355.

;

ii.

Hume,
100

ii.

4

8

104.

Hume,

ii.

Ibid.

104*;

3

and on

Justiciary,

Robert Spital, Nov. 27, 1809;

Burnet, 355

5

Ibid

Ante,

p.

Burnet,
172.
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application of the

Lord Advocate, the warrant
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for intimation

must be obtained from the same high authority, and intimated to
or it will be held null. 2
his Lordship, or one of his deputes,
But if the commitment has been obtained, even from the Justi1

by the private party, it rather appears that the intibe sufficiently made on the Sheriff's precepts, and to

ciary Court,

mation

may

the Procurator-fiscal for the shire, provided, of course, the offence
be one which the Sheriff can competently try. 3

The

6.

Fiscal
cate,

may

intimation is not required by the statute to be to the
and the Lord Advocate, but the Fiscal or the Lord Advo-

alternatively, according as the circumstances of the case
4
In any case, therefore, of commitment at the
require.

FiscaPs instance, for a crime cognisable

where intimation has been thus made
party concerned,

high

it

is

by the

and
and the

Sheriff,

to that officer,

good against the Lord Advocate

;

that

being represented, quoad hoc, by that inferior funcIf, therefore, such prisoner has been liberated at the

officer

tionary.
end of sixty days, in consequence of no diet having been fixed
for his trial, and the Lord Advocate chooses to serve him with

criminal letters, those criminal letters must be subject to the same
restrictions as if the first intimation

had taken place on a

Justi-

5
ciary precept to himself.
7. By the express words of the statute, intimation

must be
Lord Advocate, but
the private party also, where he appears by the warrant of commitment to be concerned, if any such be within the kingdom
and, accordingly, where no such intimation was made to the
party appearing by the warrant of commitment to be concerned,
But
the Court refused to set the party imprisoned at liberty.
this is only necessary where the interest of the private party
appears, ex facie, of the warrant of commitment, hot where he
has merely given information, and the application for commitment has been solely at the instance of the public prosecutor.

made not only

to the

Procurator-fiscal, or

;

If sixty days be allowed to elapse without a libel
-being served on the prisoner, he is entitled to instant
2.

liberation

1

3

ii.

Hume,
Hume,

106

;

ii.

ii.

and in computing the time, the day of

;

105

;

Burnet, ;}55.

105

Burnet,

356

4

;

Hurnct, J355

*

;

Geo. Rankine, Glasgow, April 1800

Hume,

ii.

John Cameron, July 15,

K)5
171:3.

'

Hume,

ii.

;

inti-

Burnet,

105, 106.

G

:;5 5.

Hume,
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mation

is

considered as

sixty days runs

from

its

the
jiimctuni lemporis, so that
termination.

a,

If no libel at all be served on the pannel within sixty days,
" that the
the statute has clearly set forth the consequences, viz.

prisoner shall be discharged and set at liberty without delay."
written application must, however, be made to the judge, -who
is bound instantly to issue precepts to the proper officers to set

A

the prisoner at liberty, under the pains of wrongous imprisonment. 1 To verify the fact, the letters of intimation, with the

execution against the proper parties, must accompany the petition.

2

In computing the sixty days, it is helcf, in conformity with the
rule in cases of death-bed and retrospective bankruptcy, that the

day on which intimation is made is to be held as a punctum temterm from and after which the sixty days
Indeed, on principle no other decision
could be given for the statute allows the prosecutor " sixty days
after the intimation," and therefore he is within the law if he
serve the libel at any hour of the sixtieth day not to mention
that computation by hours is both perplexing and unnecessary in

poris, as the point or
are to be counted. 3
;

:

a matter of this description.

In Campbell's case, July 13, 1822,

the prisoner claiming liberation offered to prove that the indictment was not served on him till between nine and ten on the

evening of the 26th June, while his letters of intimation were
executed on the 27th April, between three and four; so that
counting by hours the sixty days had elapsed; but the Court,
after great consideration, held the indictment served within the
4
requisite time.

A vehement debate was maintained in former times, whether
was necessary that the diet itself should be fixed within the
sixty days, or whether it was sufficient, if the libel ivas executed
within that period, though the day of compearance was as much
later as the legal inducise of fifteen days would permit.
It is,
it

however, now completely fixed, that it is sufficient if the libel
executed within the sixty days, although the day of compearance is beyond that period. 5 But it is indispensable that the
is

libel
1

be served on the prisoned within the statutory period

Hume,

ii.

100

8

Ibid.

3

M'Intosh, Perth,

Alex. Campbell, July 13, 1822; Shaw, 66;
5
No. 66.
Hume, ii. 107 ; Burnet, 361.

May 1800

Hume,

ii.

;

100

Hume,
;

ii.

107

;

Burnet, 362.

:

it

John and
4

Shaw,
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do merely to have taken the preliminary steps for effectthat
object within that period; and therefore a deliverance
ing
on a bill for criminal letters, which fixes the diet for trial, is not
will not

enough, if not followed by actual serving of the criminal letters
themselves on the prisoner. 1
It is provided,

however, that the liberation shall be forthwith

" unless the
granted,
delay be upon the prisoner's own petition
or desire."
This is a most just and necessary qualification, as
else the statute might prejudice the prisoner himself in the most
essential particular, by depriving him of the time requisite to
bring forward his evidence, or make out legal points material to
But no continuation of diet, certification, or other

his defence.

prolongation of the process by authority of the Court, any more
than that which takes place at the desire of the prosecutor, can
2
stop the currency of the statutory period.

If a diet be fixed for the trial of the prisoner, by
serving an indictment on him within the sixty days, the
3.

prosecutor must bring that indictment to a conclusion
within the forty days immediately following, or the prisoner is entitled to his liberation.

The next

point to attend to, is the course which the statute
the
compels
prosecutor to adopt, if he is desirous to avoid the
liberation of the prisoner.
The clause on this subject is as fol-

lows

:

" And the diet of the

trial

being prefixed, the magis-

trates of the place, or keeper of the prison, shall then be obliged
to deliver the prisoner to a sufficient guard, to be provided by

the Judge, his Majesty's Advocate, or Procurator-fiscal, that the
prisoner maybe sisted before the Judge competent; and his Majesty's Advocate, or Procurator-fiscal, shall insist in the libel, and
the Judge put the same to a trial ; and the same shall be deter-

mined by a final sentence, within forty days if before the Lords
of Justiciary, and thirty days if before any other Judge. And if
his Majesty, or Procurator-fiscal, do not insist on the trial at the
day appointed, and prosecute the same

to the conclusion as afore-

said, his Majesty, with advice aforesaid, statutes and ordains
that the diet shall then be simpliciter deserted, and the prisoner
immediately liberated from his imprisonment for that crime or

1

15urnct, 3(?J.

*
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offence

and

;

if

no process be raised and executed within the

time allowed, or in case of not insisting at the diet, and bringing
the process to a conclusion within the foresaid space, it shall be
lawful to the prisoner to apply to the Justice- General, JusticeClerk, or any of the Lords of Justiciary or Judges competent,
the
respective; and upon his application and instructions that

by law for insisting in or concluding the process is
instruments taken thereupon, the said Justice-Geand
elapsed,
neral, Justice-Clerk, Lords of Justiciary, and Judge competent,

limited time

be obliged, within twenty-four hours, to issue out letters or
precepts direct to messengers for charging the Magistrates, or
keepers of the prison wherein the prisoner is detained, for setting
him at liberty, under the pains of wrongous imprisonment."

shall

There is an ambiguity in these expressions as to
mencement of the period from which the forty days
computed.

Is it to

the comis

to

be

be reckoned from the day of serving the

compel the prosecutor to bring the process to a
conclusion within 40 days more,, or 100 days in all; or may
the forty days be unconnected with the sixty, so as to permit

libel, so as to

him

to

fix

conclude

a diet

much beyond

that period,

and force him

to

only within forty days of that distant diet ? After
some discrepancy of opinion, it has at length become fixed law,
in conformity both to the obvious intention of the statute, and the
it

justice of the case, that the forty days must begin to run from
the day of serving the libel, so as to prevent the prosecutor in
1

any case from prolonging his process beyond 100 days in all.
This appears to have been held as settled law, ever since the
noted case of M'Ewen and Butcher, August 1776.
The species
there
on
these
1st
was,
that,
facti
February 1786,
persons had

made

intimation, in terms of the statute, to the Procurator-fiscal
county of Fife. On the 30th of March, just as the days

for the

were about to expire, they were served with a libel, calling them to
stand trial at Perth on 25th May, fifty-five days after the expiry
of the sixty.

At

the calling,

it

was pleaded

in bar of trial, that

the forty days must begin to run immediately after the sixty ;
and that, as more than that period had elapsed, the trial could not
The Judges on the Circuit certified the case for the
proceed.
consideration of the whole Court; informations were ordered,
and an enquiry into the practice directed, when the Lord Advo1

Hume,

ii.

108; Burnet, 504.
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cate consented to the dismissal of the prisoners ; which was done,
under a reservation of his Lordship's right again to insist on such

a plea if he saw cause. From these proceedings, it is evident he
was not sanguine of success ; and from that period, the uniform
to construe the forty days as necessarily followpractice has been
1
ing the execution of the libel.

If the prosecutor chooses to serve his libel much within the
to conclude his process from the
sixty, he has only forty days

date of such execution.

He

might,

if

he chose, have served

it

instead of this, he has selected an
his election, and must abide by the

on the fifty-ninth day if,
earlier period, he has made
2
Baron Hume has given his opinion, that in that
consequences.
the
forty days must be held to run, not from the
particular case
;

3

date of the execution of the libel, but of the diet of compearance ;
but he has quoted no authority in support of his opinion ; and the

reason he assigns, viz., that the statute has only directed the prosecutor to " insist in the libel," and bring it to a conclusion within

and that he cannot insist in the libel till the day of
compearance, however weighty in itself, and entitled to regard,
as supported by such an authority, is equally applicable to the
case where the libel was served on the last of the sixty days,
where, nevertheless, its force has been for above fifty years been
forty days,

disregarded.

The

served on the prisoner must be brought to a final
sentence within the statutory period. No second indictment can
libel

be served after intimation under the

remaining chance

is

act,

and the prosecutor's only

the last criminal letters.

4

In counting the forty days, the period of delay
granted at the desire, or for the accommodation, of the
pannel, must be deducted.
4.

In counting the forty days, from whatever date, deduction
must be made of those periods of delay granted at the desire of
5
the pannel; for though the statute has not made this the subject
of express enactment, as it has in regard to the first sixty days,
to
yet the Court have justly held that the same principle applies
deducthe
make
to
law
that
are
bound
and
at
common
both,

they

tion
1

where the prisoner applies

Hume, ibid.
June 16, 1715; Hume, ii. 103
23, 1717; Bell, June 16, 1735.
Burnet, 365;

*

for delay.

Hume,
3

Hume,

ii.

ii.

109.

109.

6

3

fi

In the case of Robert
Ibid,

4

Note.

Burnet, 365

;

James

Millar,

Crawfurd, Dec.
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Thomson, June 1739, it was debated, but not decided, whether
the forty days must be forty free days, exclusive of the day on
which the trial begins. 1 But the opinion of Baron Hume seems
well entitled to regard, that there is an obvious distinction between this case and th&t of the commencement of the sixty days ;
that the first day of trial is not a separate step or event, a termi-

nus a quo, from which the period of the trial may begin to run,
but rather a portion of the trial itself, and the day itself a natural
part of the period limited by the statute for bringing the trial to

a close."

The analogy

of the case of James Anderson, Nov. 17,
if the
forty days allowed for bring-

was found that

1823, where
ing a prisoner to trial, who is apprehended on criminal letters
after liberation on the act 1701, have elapsed without final senit

tence being pronounced, he is entitled to an absolute discharge,
is in favour of this construction.
5. If the trial be not concluded within the forty days,
the diet shall be shn^liriter deserted, and the prisoner
immediately liberated from his imprisonment for that

crime or offence.

The

effect of the

being concluded,

is

expiry of the forty days, without the
different,

which the proceedings have

trial

according to the different stages at
arrived before the expiry of that

If, before the expiry of the forty days, the indictment
the
against
prisoner has not even been called in Court, he is
entitled to have the diet deserted simpliciter by the express words

period.

of the statute, and he cannot be again charged with the offence,
but by an apprehension on criminal letters, after the form and
under the restrictions which it has prescribed, and which will be
4
If it has been called in Court, and
immediately explained.
remitted to an assize, and a verdict of not guilty, or not proven,

pronounced by them, that amounts to a total liberation from the
charge, because no man can thole an assize twice for the same
5

the prosecutor has postponed the trial to so
a period that the verdict is not returned, and sentence pronounced, until after the expiry of the forty days, he cannot, by
this remissness on his part, purchase a dispensation from that
offence.

Nay,

if

late

1

M'Laurin, No. 45

Hume,

ii.

111.

s

Hume,

s

Hume,

ibid

;

ii.

110.

3

Infra,

Burnct, 368, 374.

p.

204.

4

Burnct, 307, 374;
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must equally be an entire

libera-

1

But between these extremes questions of great difficulty occur.
For what if the libel be deserted after it has been called, in consequence of the absence of a witness, or other insurmountable
obstacle to the conclusion of the trial ? In such a case it is fixed
is not equivalent to a total
discharge
of prosecution for the crime, but that the party, though entitled
to instant liberation, may still be apprehended on new criminal

that the desertion of the diet

In the first case that occurred on this subject, where
the point was brought to a solemn decision, the prisoner had run
his letters, and on the fifty-eighth day after intimation he was

letters."

served with an indictment, which was continued from time to
time till the 27th October, being the last of the forty days suc-

On that day the trial was adjourned owing
ceeding the sixty.
On
absence of a material witness, and thus the libel fell.

to the

new and complete criminal
on which he was recommitted and on the objection that
he could not be tried on these letters being stated, it was unani3
mously repelled. This has since been confirmed by a later judgthe 27th October he was served with

letters,

;

ment, that in the case of Thomas Fleming, May 18, 1818. The
in conseobjection was there repeated, that a prisoner liberated
first forty days having elapsed, could not again be
of
the
quence
but though the judgment of the Court
was prevented by the expiration of the second forty days allowed
for concluding the criminal letters, without the trial being brought
on, they un mimously held that the objection was ill founded,
and put on record an entry that " they were unanimously of

charged with the offence

;

for the objections stated in
opinion, that there was no foundation
Indeed the statute itself has clearly pointed to
bar of trial." 4
the same decision because, in regard to the case of the first
;

it has
elapsing without the trial being concluded,
" the diet shall then be
deserted,
that
simpliciter
merely declared,
and the prisoner immediately liberated from his imprisonment
for that crime or offence ;" whereas, for the case of the second

forty days

it has
forty days allowed for concluding the criminal letters,
" Wherein if the
diet is
the
Advocate
failzie,
declared,
King's

to be deserted simpliciter,

and the prisoner ordered

2
Hume, ii. 114
Hume, ii. Ill; Burnet, 368, 374.
*
Hume, ii. 114, note.
1808; Burnet, 375; Hunu>, ii. 113.
1

VOL.

II.

N

8

to

be set at

Wildc-'s caso,

Nov.

_'

1

,
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liberty

from the said imprisonment

;"

and " the

diet

being there-

upon deserted, the party imprisoned a second time, as aforesaid,
to be for ever free from all question or process for the foresaid
crime or offence ;" words which point as clearly as can be to a
between the effects of the desertion of the diet in the

distinction

two cases, and prove that in the second case only was it intended
1
that the prisoner enjoy an absolute exemption from the offence.
But what shall be said if the prosecutor has diligently and
in
timefully insisted in his libel, and got it remitted to an assize
prevented CUMI fortuito from bringing it to an
issue, as by the illness or death of the Judge, juryman, or prose-

good time, but
cutor,

is

which necessarily suspends the proceedings ?

Is the sta-

tute to be so rigorously applied, as to hold that this accident is
to entitle the prisoner to an entire liberation from all question

concerning the offence in future, or may the prosecutor bring a
new libel and prosecute it to a successful issue, provided it can

be brought to a close before the expiration of the first forty
days ? This point has not yet received a decision ; but as the
Court, in the case of Mary Klder or Smith, Feb. If), 1827, held,
where a juryman was taken ill, and the trial broken off in

that

might still proceed, at a new diet, with the
of witnesses, and a new Jury balloted from
of assi/e, and from the opinion of Baron Hume on

consequence, the

same

and

libel

the old

list

trial

list

the subject, it is more than probable that the determination of
the Court will be, when the case arises, that the libel may still
be prosecuted to an issue, and the pannel convicted, provided
this

can be accomplished within the forty days. 2

be done,

If this

cannot

quite clear that that libel has completely fallen, and
that the prisoner is entitled to his instant liberation ; but, on the
it is

other hand, there seems as

little reason for doubt that the
pribe
may
imprisoned and tried on new criminal letters
for the only objection to such a
proceeding is, that of not tholing
an assize twice, which the Court, in Mrs Smith's case, justly held

soner

still

;

not applicable to such abrupt and accidental interruptions of an
inchoated trial before the assize.

The case is widely different if the indictment, after having
been remitted to an assize during the currency of the first forty
days, comes to an abrupt termination in consequence of some
error of the prosecutor in

1

drawing

Burnet, 375.

2

his libel,

Humo,

ii.

111.

or conducting his

()F
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This point occurred, and was debated, but not decided, in
the case of John Hannay, Nov. 4, 1806.
The libel had there
described the person killed as the daughter of " John Robson,
case.

w?'if/ht, at

Wetcroft, near Lochrutton Gate," whereas it came out
he was a tailor at that place. The prosecutor, in

in evidence that

consequence, abandoned the case, and the Jury assoilzied him
from the charge as laid in that libel. This was done during the
The prosecutor then raised a
currency of the first forty days.
new libel, in the form of criminal letters, in which he charged

him with

murder of the true person, giving the father's designation correctly, and insisted on his right to prosecute for this
new offence, which he maintained had never yet come under the
It was objected, 1. That the
cognizance of the Court.
prisoner
could not thole an assize twice and, 2. That the trial could not
"
proceed in respect of his case having been put to a trial," and determined by " a final sentence," in terms of the provision of the
act 1701.
The Court waved the second point, in consequence
the

;

of their deeming the first objection good at common law, but it
was spoken to by several of the Judges, who differed in opinion.
Lord Justice- Clerk Hope, however, made some able remarks,

tending to show that the objection on the act 1701 was good,
and in that opinion he is supported by the great authority of
Baron Hume; but a majority of the Court inclined the other
1

2

way.
In considering

this matter,

every thing,

it is

obvious, depends

upon the question, whether or not the second indictment preferred against the prisoner for the real offence, is to be regarded
for the same crime as the first and erroneous charge on

as

If it is, the maxim of not tholing an
becomes applicable, and as a necessary
consequence, the act 1701 puts a stop to all farther proceedings.
For in that view the observations of Lord Justice- Clerk Hope
are perfectly just, that "the trial had been brought to a final sentence, applicable to the warrant of commitment, and the statute
In
bore no provision for new criminal letters in such an event.
no point of view could that verdict and sentence be considered
The charge was, no doubt,
as a void or erroneous proceeding.
as relative to its true object, a blundered charge; but still it was
a regular and logical charge, and apt for the trial of its own con-

which he was acquitted.
assize twice, of course,

1

Hume,

ii

112; Burnrt,

-

:jfif)

Burnet, 369,

U)()

<>1
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and the trial which took place on it was in all respects a
in
regular and lawful process, in which acquittal ensued, only
libelcase
to
the
of
evidence
the
want
of
applicable
consequence
But these observations are no answer to another view,
led."
which seems, with great deference to such high authority, to be
the true one, viz. that the charge on the new criminal letters is
an entirely new charge, commencing for the first time when those
letters were served on the prisoner, and as completely distinct
from the former charge contained in the prior commitment, and
forming the subject for the former libel, as any offence commitNo one can
ted in another county, or by another individual.
and
been assoila
has
run
his
because
that
letters,
assert,
prisoner
zied for the murder of one individual there, he is not liable to be
prosecuted for the murder of (mother individual, in the form of

tents

;

1

criminal letters, or any other way.
Now, the prior judgment of
the Court, in Iluimay's casr, demonstrates that the two crimes

were considered as distinct, because they held the daughter of
John Robson, Jl'rit/Jit at \\Vtcroft, near Lochrutton Gate, to be
a different person from the daughter of John Robson, Tailor at
the same place, and in respect there was no evidence of the murder of the former of these parties, who was the person laid in the
That judgment was perindictment, they directed an acquittal.

but it is difficult to see how the inference is to be
fectly correct
avoided, that such a result necessarily left the prosecutor at liberty
:

to prefer a

crime

new

indictment against the prisoner for the real
which, he was as little liable to be

in the prosecution of

;

met by

the plea of resjudicata, or any objection founded on the
would be in the trial of the same prisoner for

act 1701, as he

the offence committed in a different time and place. If this view
be correct, which, however, it is to be observed, is directly in the
face of the

judgment of the Court in the Lochrutton case, the act
1701 really had nothing to do with the matter; and the proceeding would have been equally competent, if an indictment had
been executed against the prisoner the day after his acquittal
for the

new and

separate offence, then for the

first

time laid to

his charge.

The

provisions of the act apply to a libel raised
the
against
prisoner, previous to his executing his letters
6.

1

Hume,

ii.

1

1

2.
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but in that case, the prosecutor has

his

option, either to proceed with the current libel, which he
must in that case conclude within forty days after the
diet to which it stands current, or serve a new libel
within the sixty days, and bring- it to a conclusion within

forty more.

From
1701,

the whole tenor, as well as the express words of the act
clear that it was intended to apply to indictments or

it is

criminal letters, executed subsequent to the letters of intimation

being executed against the prosecutor. If, therefore, a prisoner,
with a current indictment running against him, execute letters
of intimation, the prosecutor may, if he chooses, execute a new
indictment against him, within sixty days of such intimation, instead of going on with the current indictment
but, if he chooses
;

go on with the former, he must conclude the trial within the
forty days after the first diet to which it calls him to appear.
This point occurred in the case of John or Alexander Campbell,
The species facti there was, that this prisoner,
8th June 18*22.
who was imprisoned on a charge of falsehood and fraud, applied
for letters of intimation after the diet of the libel against him had
been called at the Circuit, on 8th April 1822, and certified to the
High Court on 20th May following. On April 27th, lie executed letters of intimation against the Lord Advocate and on
8th June presented a petition, in which he prayed for liberation,
on tlie ground that forty days had elapsed from the time of serto

;

The Court, after hearing parties,
ving his letters of intimation.
refused the petition as incompetent ;* proceeding on the ground,
that the prosecutor is not tied down by the executing the letters
against him, to proceed with the current indictment, but may
raise a new one, provided it is done within the sixty days allowed

by

the statute.

But

ceed with the current

if

the prosecutor

libel,

makes

he must bring

it

his election to pro-

to a conclusion within

the forty days of the date of the first diet of compearance after
the intimation ; and if he fail in so doing, on executing a new
libel within sixty days of the intimation, he is entitled to plead
the statute in bar of
7.
1

10,

If

no

Shaw, No 62
}^:>2;

libel

;

trial."

be executed within the sixty days,

Hume,

ii.

Ju-tuv-CleikV MS.

110; Justice-Clerk's MS.
Supra, p.

K>.

8

or,

M'Donald and Young, June
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if raised, if it

be not concluded within the next forty, the

prisoner may apply for letters of liberation to the Court
of Justiciary, or Judge competent ; and they must, within
twenty-four hours, issue letters or precepts addressed to

messengers, charging the magistrates or keeper of the
him at liberty, under the pains of wrongous
jail to set

imprisonment.

The

under the

prisoner,

statute,

may

apply not only

to the

Judge before whom he is to be tried, but to any Judge competent to the cognition of the crime ; so that a Sheriff, if competent
to the cognition of the crime, that is, if he has jurisdiction and
powers

may

sufficient,

issue his precepts for setting at liberty a

But this, of course,
person committed on a Justiciary warrant.
must be on the understanding that the judge to whom appli1

is made, is
competent to try the individual offence with
which the prisoner is charged, and not the class of offences to
which it belongs 2 and, therefore, a Sheriff of Perthshire could

cation

;

not competently issue precepts for the liberation of a prisoner
committed, though to his jail, for a crime committed in Fife and
Kinrossshire.

There
prisoner

is
is

an express clause declaring that the liberation of the
" without
prejudice to the keeper of the prison, as

to his dues, in all cases

making
prisoner

till

the

of liberation as formerly, before the
to detain the

Under this clause, he is entitled
sums thus legally due are satisfied.

of this act."

The act provides " that the prisoner shall instruct,

to the satisfac-

and by instruments taken thereupon," that the
time limited by law, for insisting in, and concluding the process has
elapsed. This provision was absolutely necessary, to prevent the

tion of the
Judge,

presenting of false petitions to Judges unacquainted with the circumstances of the case, on which, if unaccompanied by evidence,
3
the most atrocious offenders might
To entitle a party
escape.

an action of damages against the Judge for not liberating the petitioner, in terms of the act, he must make out clearly,
1. The date of the
application, by day and hour, which should be
established by the marking on the petition by the Judge, or his
to prevail in

clerk

;

though,

clerk refused to
1

Burnet, 370

*

if it

be alleged that the marking is false, or the
it, parole proof of the time of presenting

make
Robert

Spittal,

Nov. 27, 1809; Hume,

ii.

100.

3

Burnet, 370.
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the petition would seem to be competent.
2. Instruments should
ho taken on the lapse of the time for raising or
insisting in, or
the
which
instruments
should
be intimated
process,
concluding
1

Judge alleged to be in fault. 3. The failure on the part of
the prosecutor, in one or other of these particulars, should be set
forth.
It will afford a good defence, if he or his
agent have conto the

sented to a delay on the Judge's part, in pronouncing a deliverWhere there was sufficient evidence,
ance on the petition.
that
the
delay had been consented to by the petiaccordingly,

and some doubt as to the evidence of the day on
which the petition was presented, the Court assoilzied from the
2
action for damages.
tioner's agent,

If the prisoner has obtained his release in consequence either of failure to serve a libel in sixty days after
intimation, or to conclude the trial in forty days tLere8.

he may again be apprehended and brought to trial
for the same offence, but it must be on criminal letters
issuing- from the Supreme Court, and the trial on them
after,

must be concluded within forty days of their being exeand if this is not done, he is entitled
cuted against him
to a complete and final discharge for the offence.
;

The

prisoner's release obtained in the manner already set forth,
all farther prosecution ; it merely

does not afford a complete bar to

subjects the prosecutor to the necessity of conducting the last
prosecution afforded him in a peculiar manner, and bringing it
to a conclusion in a limited time ; and if that last chance is thrown

away, the prisoner
"
of the act
are,

is

entitled to a complete discharge. The words
the prisoner being liberated in manner

And

be lawful to put or detain him in prison for
the same crime, under the penalty of wrongous imprisonment, in
case his former liberation be known to the committer before the

foresaid,

warrant

it

is

shall not

granted

;

or, in

case he be detained after his former

imprisonment sufficiently instructed to the keeper of the prison,
who, upon production of the former warrant of his liberation from
is

his

imprisonment
1

Andrew

v.

for the said crime, shall be obliged to set the

Munloc-li,

June

0,

1814; Dow,

ii.

419

*

Rurnet, 371.
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prisoner forthwith at liberty, unless there be new criminal letters
raised before the Commissioners of Justiciary, and duly execute
against the said prisoner, in which case it is hereby declared lawful to imprison him of new, though the said letters be raised for

the same crime for which he was formerly incarcerated, and it
shall be lawful to apprehend and sec tire him at the time of executing the said letters, or at any time thereafter "before trial, and to
detain him till his trial, or that he be set at liberty in due course
of law.

And

his

Majesty, with advice and consent aforesaid,

ordains his Majesty's Advocate to insist in the said librl, and prosecute the same to a final sentence, within forty days after the
said prisoner is of new incarcerate thereupon, unless the delay be
application, or at the desire of the prisoner. Wherein,
the King's Advocate failzie, the diet is to be deserted simplicitcr, and the prisoner ordained to be set at liberty from the said

upon the
if

And the process not being duly prosecute as
and the diet thereupon deserted, his Majesty, with

imprisonment.
aforesaid,

advice and consent aforesaid, declares the said party imprisoned
n woitd time as aforesaid, to be for ever free from all questions or
process for the foresaid crime or offence."

be observed

in this

Many

things are to

enactment.

1. In the first place the statute has expressly declared that the
" new criminal letters raised
prisoner must be apprehended on
before the Commissioners of Justiciary."
The only lawful war-

on which the prisoner can be arrested, if at large,
from running his letters has
not yet arrived, is on new criminal letters, issuing from the Court
of Justiciary, after the date of his former intimation. Unless the

rant, therefore,

or detained in jail, if his liberation

officer is in possession of

such letters his arrest

is

illegal

;

and on

usually the practice, where a prisoner, who has
run his letters, is brought to trial, whom it is desirable to prethis

account

it is

vent escaping, to have criminal letters ready to execute against
him at the bar, in the event of the former trial being unavoidably

postponed
insist

the last of the forty days, or else the prisoner may
walking away the moment the former instance falls,

till

upon
and he may probably be beyond the reach of justice before the
criminal letters can be made out and issued, signed, and sealed,
from the Justiciary or Circuit Court. The Court, however, in
such cases, have sometimes granted warrant for the interim custody of the prisoner, to give the prosecutor time to prepare his
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criminal letters

done.

not safe to trust to this being always

is

prisoner must be not only apprehended, but brought

on criminal

to trial

him

it

1

The

J.

but

;

201

to trial after

It is not, therefore,

letters.

he has obtained

competent to bring
under the act on

his liberation

a new indictment, even although that species of libel differs only
in form from an indictment at the instance of his Majesty's Ad-

The

2

3

abolishing criminal letters in the ordinary
business of the Justiciary, has made no difference in this particular ; it has repealed or superseded none of the provisions of the

vocate.

act 1701

must

;

still

late act

and the

on which the prisoner can be

last libel

be the criminal letters which

it

tried

enjoins.

3. The criminal letters must call the prisoner to stand trial
before the Court of Justiciary, or the Circuit Court, and that
or any
equally, whether the prior libel was raised in the Supreme

inferior Court.

4

The

prosecutor must prosecute the same letters to an issue,
on which the prisoner was apprehended no change of
one set of letters for another can be permitted, nor any alteration
in any material article of the original letters issued from the Jus4.

as those

;

5

This follows from the emphatic words of the
must prosecute the " same libel" to a final senWhere a prisoner, accordingly, had
tence within forty days.
been liberated .on the act 1701, and the libel executed against
her thereafter, was not brought to a conclusion within the forty
the Court sustained the
days, but a new libel served instead,

ticiary Court.
statute, that he

6
In
first libel.
objection that the trial could proceed only on the
these cases, indeed, the question occurred in regard to the indictment following on the first intimation, where the same rule of the
to the last crinecessity of following that indictment, or of taking
minal letters, obtains 7 but in several subsequent cases the same
;

letters.
Thus,
principle has been applied to the last criminal
John Gall was to stand trial for housebreaking on Jan. 27, 1742,

having previously run his
tion of the sixty days.

and been discharged on expirawas then served with criminal letters

letters,

He

and recommitted; but the prosecutor deserted the diet of that
and betook himself to another, when he pleaded that he was

libel,
1

Burnet, 377

8

Aug. 1801 ; Hume,
102 ; Burnet, 377.

Napier Jackson, Glasgow, Si-pt.
ami Burnet, 373, 379
lo-j

ii.

5

1793, ami John M'lnncs, Perth,
3

;

Hume,

102

ii.

;

Burnet,

378

"

Hume,

ii.

103; James

Miller, end.

<li.'.

Burnet, 378.

9 Geo. IV.
6

c.

29

4

Hume,

ii.

Janet Philp, June 16, 1715

;
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now

an absolute discharge

entitled to

for the offence,

and the

Lord Advocate consented to desert the diet simplidter. The precedents were noways affected by the judgment in Welsh's case,
Nov. 21, 1808, for, although the prisoner in that case, who had
been liberated on the act 1701, was served with two sets of cri1

letters, the second on the day after the first, yet the first
was considered as utterly null, and not existing, from having
wanted tlfe will which is the solo warrant for its execution against
and therefore the Court viewed the case as if one
the prisoner
set of criminal letters only had been executed, and decided only
that such letters were competent after the prisoner had been libe2
rated on the act 170 1. At length the point received a solemn and

minal

;

The

authoritative decision.

Lord Advocate, and on Dec.

prisoner had

made

intimation to the

18K', being the fifty-ninth day
after intimation, he was served with an indictment, calling him to
The prosecutor, however, did not
stand trial on Jan. 27, 1817.
insist in that indictment,

'2-3,

but on 1st Feb., being the thirty-ninth
him with criminal letters, citing

day

after service thereof, served

him

to stand trial

ed in

jail

and

;

The pannel

on -Mth Feb.

all

the while remain-

pannel was served with
calling him to stand trial on the 10th

in the close of all, the

second criminal letters,

March. The Court, in these circumstances, sustained the objecsame criminal letters to a con-

tion, that instead of prosecuting the

clusion within forty days after service, the prosecutor had served
jifir criminal letters,
calling him to stand trial beyond that period,
dismissed the pannel from the bar, and declared him to be free

from

all

question for the crime specified in these criminal letters

in all time to
It

seems

come. 3

taken with
alteration

consequence from this prinexecuted on the prisoner must be

to follow, as a necessary

ciple, that the criminal letters
all their

imperfections on their head; and that no
after they have issued from

on them can be admitted

the signet, at least in any material parts. If there are
any errors
in these letters they are the prosecutor's last chance, and
by no

subsequent operation, after they have issued from the signet, can
they be competently^amended. This point was debated, but not
decided, though not in relation to the act 1701, in the case of the
4
Croy Rioters, July 4, 1823; where such an objection was stated
to the fugitation of
1

114

Hume,

ii.

103

4

Unreported.

8

some of the pannels, on the ground

Hume,

ii.

114.

3

that

some

William Clark, March 10, 1817; Hume,

ii.

OF LIBERATION ON THE ACT 1701.
alterations, in substantialibus,

had been made

203

in the criminal letters

the Justiciary office, and, therefore, that they were
not duly cited. The inclination of the Court rather seemed to be,
that no alteration of criminal letters after they have left the Justi-

after

they

left

ciary office, in any material part, can be admitted
they are erased or altered when sent to the country,

;

and that

it is

if

doubtful

whether they can be held as the criminal letters of the Court,
such as the statute has enjoined to be executed.
Minutes of
debate were ordered, but a sufficient number of pannels having
been convicted, to whom the objection did not apply, nothing
farther was done in the case.
5. The forty days run, not from the date of the execution of
the criminal letters, but from the time that he is " of new incarIf, therefore, the prisoner is not incarcerated at
upon."
but merely served with criminal letters, and left at large, it

cerate
all,

extremely doubtful whether the limitation, as to time, takes
In the case of John M'Innes, accordingly, July 12, 1803,
place.
the prisoner had been confined only sixty-seven days in all, had

is

1

been indicted the second and third times without being recommitted, and had been served with two successive criminal libels

when still at large on bail and the objection which was stated
and prevailed, was not that the forty days had expired after the
letters had been executed upon him, but that he had not been
2
And in the case of William Ridley, Jan. 17,
regularly cited.
it
was
found, on an application for a discharge in these
1811,
" in
circumstances,
respect that the petitioner has been admitted to bail, that the provisions of the act 1701 do not apply to
;

this case, and, therefore, refuse the desire of the petition."

3

If,

however, the prisoner has once been incarcerated upon the criminal
letters, there seems no doubt that the forty days begin to run

from that date, and that neither by consenting to his enlargement
or bail, nor opening the jail doors and letting him walk out, can
the prosecutor obtain a dispensation from the positive enactment
of the statute, which declares that the criminal letters must be
final sentence within that period.
the process must be concluded within forty days of the
incarceration on criminal letters, it is the same thing whether the

prosecuted to a
6.

As

failure to accomplish that object has arisen

neglect, or

from

his

own

fault or

some supervening accident over which he has no con1

Hume,

ii.

104.

*

Ibid.

3

Ibid.

OF LIBERATION ON THE ACT 1701.

204
trol

;

as the illness of a witness, or the certification of a legal point

Where a prisoner,
whole Court.
and been brought to trial,
criminal letters, had his case certified

for the determination of the

who had run

his letters,

accordingly,
and convicted on the last

for the determination of the

High Court

as to the

punishment

to

consequence of which the forty days expired before
the sentence was pronounced, the Court sustained the objection

be

inflicted, in

that the prisoner was
the crime, and that

now

entitled to be for ever discharged of

no sentence could follow on the verdict,
the
prosecutor agreed that he had complied with the
although
statute when he had obtained a verdict, and moved for sentence
in the time allowed by law, in respect that he had not, in terms
"
the same to a final sentence" within
of the
statute,

that period.

prosecuted

1

this part of the act there is the same exception as in the
" unless the
one,
delay be upon the application or at the
prior
desire of the prisoner." It is proper, however, that this application on his part should appear on record, as it is doubtful whether
7.

In

any other than written evidence of such a

petition could be re-

ceived. 2

The consequence of a liberation from the last process founded
on the criminal letters, is an entire absolvitor from the crime in
time to come

all

;

and the Court are in use

to insist in their deli-

verance, assoilzieing the prisoner, the words of the statute decla" for ever free from all
ring the prisoner to be
question or process
for the foresaid

The

9.

crime or offence."

3

act does not apply to trials for forgery, or

fraudulent bankruptcy, before the Court of Session ; but
it does to all trials for those, as well as
any other offence,
before the Justiciary Court.

made no

exception, it has been held
4
before
the Court of Session.
forgery
The same principle has been held to apply to trials for fraudulent bankruptcy before the Court of Session ; 5 and this may now

Though

the statute has

not to apply to

trials for

be regarded as settled law, because the Court of Session, in the
1

4

Anderson's case, Nov. 17, 1823; Hume,

Hume,

ii.

110

;

Burnet, 381

Kilk. Ronnie, Feb. 24, 1737.

Hume,

ii.

1 1(3.

Bankton,

;

5

Duncan

i.

v.

ii.

101

2

Burnet,

378

3

Ibid.

380.

Burnet, July 29, 1748
Lord Advocate, Jan. 21, 1823, Fac. Col.
2.

61

;

Starke

v.

;

;

or

Lini-r,
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mentioned, expressly found, " that the provisions of the act 1701 do not apply to cases of fraudulent bankof

Duncan

last

ruptcy, which are cognizable only in the Court of Session;"
and the House of Peers, in affirming that judgment, did not
sustain the argument pleaded for the appellant, that the
provisions of the act 1701 do extend to criminal prosecutions in
the Court of Session, but simply " ordered and adjudged that
the interlocutors complained of be affirmed, without reference
to the special finding in the last interlocutor, as to which the
Lords, in the whole circumstances of the case, do not think it

The ground of this
necessary to come to any determination."
affirmance was, that the letters of intimation having been obtained from the Court of Justiciary, could not apply to, in their
effect on, the proceedings in the Court

second stage, or have any

The judgment of the House of Lords, therefore,
leaves untouched the decision of the Court of Session, which
must be considered, till set aside by the same high authority, as
of Session.

1

forming the law of the case

;

and

if

any thing rather supports

it,

as if the express finding that the act 1701 does not apply to pro-

ceedings in the Court had been contrary to law, there can be
doubt that that supreme tribunal would have taken that

little

The same principle has been held
opportunity of correcting it.
to apply to a case of blended forgery and subornation tried in the
Court of Session. 2

But this exception, which must be admitted to be contrary to
the spirit and intention of the act, which unquestionably was to
provide a remedy for lengthened and oppressive imprisonment
3
is now
practically removed by the late act render-

in all cases,

ing it competent to prosecute cases of fraudulent bankruptcy
before the Court of Justiciary, and the total disuse of all criminal
prosecutions, both for that offence and forgery or subornation,
before the supreme civil tribunal.
The cognizance of these, as

other crimes, has thus been restored to the Court to which
they properly belong, and the whole proceedings before which
are subject to the control of this excellent statute.

of

all

10.

may
1

Any Judge competent

issue

Shaw and

Elchies, No. 8

to the trial of the offence,

an order for liberation under the
Wilson,
3

i.

p.

608

8

7 and 8 Geo. IV.

Ker

v.

e.

~>0.

Orr and Fulton, Nov.

'22,

though

act,

1744

;

Kilk.

316

j
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the warrant of commitment

is from an
higher Judicatory,
has been issued by
intimation
for
the
precept
provided
him.

Under the words of the act already quoted, which describe the
course of application for a discharge from jail, this relief may be
but from any Judge comsought not only from the Supreme Court,
that
of the offence;
is, having sufficient jurisdicpetent to the trial
tion to try the offence, take cognizance of the crime, and liberate the

A Sheriff,

may sometimes

be called to give
has been proceeding before the Court of Justiciary, provided that the letters of
intimation have issued under his own precept ; as often happens
prisoner.

therefore,

for the trial of a prisoner

an order

whose

trial

with prisoners, originally committed by that inferior judge, who
But
are afterwards remitted for trial to the Justiciary Court.
this course is competent only where the precept has issued from
l

if the intimation has been made to the
Lord Advocate, and under a precept issuing from the Justiciary
Court, the subsequent application for liberation must be made
to the same high authority from which the proceedings origi-

the inferior court, for

into

the whole being regarded as o/ic process, though divided
two branches. 2 This view is confirmed by the decision of

the

House of Peers

nated

;

found

Duncan

in the case of

v.

Lord Advocate,

3

18*25, already mentioned ; it having been, therefore,
that letters of intimation, at first obtained from the Court

June 28,

of Justiciary, could not in their second stage be followed out in

the Court of Session.

Of course, under none of these provisions can the prisoner
obtain his release from any other than the individual crime specified in the

warrant of commitment. 4

rate detainers, he

must seek

For any other and sepa-

relief in like

manner

in the course

This might have been held at com" That the liberation
it is

pointed out in the statute.
mon law, but in addition

declared,

only to be understood from imprisonment for the causes foresaid, and without prejudice of all

provided by this present

act,

is

personal diligence or imprisonment for the payment of debts, or
upon sentence, or for any other causes than those above expressed."

And

also declared,

it is

"

And

his

Majesty, with consent

aforesaid, extends this act for preventing of
1

Hume,

ii.

115.

8

Ibid

3

Shaw and Wilson,
3

vol.

i.

p.

wrongous imprison608.

4

Hume,

ii.

115.
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to the case of all confinements, not either

ment
the

party,

or

inflicted

consented to by

a provision
in connexion with, and

after sentence;"

by
soever, must be taken

how broad

which,

trial
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as limited by, the previous clause, withdrawing imprisonments
for debt from its operation.

The magistrate refusing, or unduly delaying to
the
precept or order required of him, and the jailer,
grant,
or other person, failing to pay the due obedience to it,
11.

be liable in the penalties of wrongous imprisonment

shall

specified in the statute.

For the purpose of enforcing obedience to the injunctions
which it contains, and impressing their importance upon Judges
and others intrusted with the custody of prisoners of all descripthe act declares

tions,

all

persons failing to yield obedience to

wrongous imprisonment. These
fora nobleman, 4000 for
2000 for every other gentleman and bura landed gentleman,
400 for every other person and if any persons be
gess, and
detained after elapsing of the respective days, in manner above
it

to

be

liable to the penalties of

penalties are declared to be,

"6000

;

prescribed, for obtaining his liberty, the Judges, Magistrates,
or others, wrongously detaining, shall be liable in the pains folviz.
100 a-day for a nobleman,
66, 13s. 4d. for a

lowing,
landed gentleman,

33, 6s. 8d. for other gentlemen and bur-

and farder, shall lose
and be incapable of public trust, by and attour the
pains above specified, and the penalty to belong to the party
imprisoned, and process to be competent for the same before the
Lords of his Majesty's Privy Council, or the Lords of Council
gesses, and

6, 13s. 4d. for other persons;

their offices,

and Session,
course of the

to

be discussed summarily without abiding the
and it is hereby declared, that the above
;

roll

penalties shall not be modified

by any power or authority what-

somever."

The

parties

under

this clause,

The

who

are liable in the penalties,

who

of imprisonment
are,
magistrate
signs a warrant
without a signed information, or which does not specify the parof itself, or in the relative
ticular cause of commitment in
1.

petition,

and the

of the prison,

who

officer

grcmio
executing such warrant, or the keeper

shall receive or detain the prisoner, so irregu-

larly committed, or

who

shall refuse to give the

double of the

OF LIBERATION ON THE ACT 1701.

208

2. The magistrate who does not modify bail within
twenty-four hours after the application, regularly supported, is
or does not grant warlaid before him, if the offence is bailable

warrant.

;

rant of liberation

when

bail

if

the bail
3.

offered.

is

The

found, or refuse to accept sufficient
magistrate who does not, within

twenty-four hours after the application, properly supported, is
laid before him, issue precepts of intimation to the prosecutor to
4. The magistrate who does not, after suffiforce on the trial.
cient evidence has been laid before him, showing that the time
limited by law for insisting in and concluding the process is
elapsed, issue within twenty-four hours precepts of liberation;

and,

The

5.

magistrate who, after such liberation, knowing
it laid before him,
grants a new war-

thereof, or with evidence of

commitment except upon new criminal letters raised and
In prosecutions under this act, real
executed against the party.
damage need not be alleged or proved the statute has specified

rant of

1

;

in

what the injury of the pursuer

to be valued.

2

The

consists,

severe clause as

and

at

what sum

it is

to the

party offending being
incapable of holding office, is justly held as limited to cases of
gross and wilful wrong, not inattention or an excusable error of
9

judgment*

" That action and
process
for wrongous imprisonment shall prescribe, if not pursued within three years after the last day of the wrongous

The

12.

statute declares,

imprisonment

and process being once

;

raised, the

same

shall prescribe, if not insisted in
yearly thereafter."

As
ment

actions for the penalties consequent on wrongous imprisonare very serious, and not liable to be modified by any

authority, the statute has wisely subjected them to a prescription
of an unusually short duration.
Where an action was brought,

accordingly, at common law, and on the statute, concluding for
damages and the statutory penalties, and the pursuer, after a

remit from the House of Peers, allowed three years to pass without petitioning to apply the remit, the Court sustained the
defence of prescription both against the statutory and

law conclusions. 4
1

Burnet, 382

Fac. Col.

;

Hume,

2

ii.

Effect

Ibid.

116.

383.

3

was given
Hume,

ii.

116

common

to this
statutory limitation

4

Arbuckle

v.

Taylor, Dec. 1820,
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where the imprisonment complained of consisted

in a
of Askergill, the
property of Sir
James Dunbar, though it is doubtful how far the statute applies
to such cases of irregular confinement by
ordinary individuals ;
and whether the relief to be sought in such cases is not
entirely
founded on the common law. 1 It has been held, that where the

confinement in the

Tower

error of the magistrate consisted, not in the want of a
signed
information, or of the specification of the offence in the warrant
or relative petition, but in sustaining an absurd or incredible

story as ground for commitment, the statute does not apply,
that for such a case the proper remedy is an action of

and

damages

common law. 2 It is incompetent for one who has brought an
action at common law for damages on account of
wrongous

at

imprisonment, to raise another action grounded on the same
and concluding for the penalties contained in the act 170 1. 3

facts,

The statute

13.

forbids all close confinement for

than eight days, and

all

more

transportation furth of the king-

dom, except under the warrant of a lawful sentence, or
with the consent of the person himself, given before a
Judge.

The

clause on the subject

is

in these terms

"

And farder

:

dis-

imprisonment for more beyond the space of eight
days from the commitment, under the pains of wrongous imprisonment, above set down as also, that no person be transported
charges

all closs

:

forth of the

kingdom, except with

who

his

own consent

before a judge,

certifying judges, magistrates, and all others,
shall give orders otherwise for the said transportation, as

by legal sentence

or

likewise, all such

:

who

any person, without a law-

shall transport

warrant from a judge or magistrate, that he shall be liable to
the foresaid pains of wrongous imprisonment, as also, of being
ful

By close condeprived and declared incapable of public trust."
finement, here mentioned, is to be understood solitary and inac4
cessible confinement ;
and, therefore, it is worthy of considerawhether it is safe to prolong the solitary confinement, in
which prisoners are usually kept in the interval between their
committed till
being committed for farther examination, and
tion,

1

Sir

James Dunbar, August 11, 1714;

Hume,

ander Anstruther, April 1720; Hume, ibid.
*
JuneS, 1817. Far. Col
Hume, ii. 117.

VOL.

II.

O

9

ii.

116; Bunu-t, 886;

Burnet, 384

3

Murdoch

Sir

Alex-

v.

Eaton,
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due course of law, beyond that period. Indeed, in
the general case, it is not expedient to continue the confinement on this hazardous warrant for a longer time than eight days,
and it will require special circumstances to render any longer conliberated in

tinuance not a matter of risk at

common

law.

In the case of imminent danger to the life of any prisoner,
the Supreme Court have the power of ordering his removal to
any suitable place, there to be detained under the guard of the
to the
legal custodiers of the jail, and under such conditions as
to
his
as
see
cause
of
maintenance,
impose.
they may
charge

This power is of ancient standing; and, accordingly, it was
exercised on 12th February 1677, in the case of William Kennedy, confined on a charge of murder, who, on the proper evidence that his life was in danger from confinement in jail, granted
warrant for his liberation, On finding caution to the extent of 1000
merks, to remain in a certain house within the city, confined to
his

chamber.

1

The same was done

in a

subsequent instance, in

the case of Lieutenant John Symonds, 24th August 1810, who
was confined on a charge of murder, who was liberated on a cerof medical men, on his finding caution to remove to a
lodging within borough, chosen by the magistrates, and remain
there on his own charges, under the guard of a messenger, all
tificate

under a penalty of 500, reserving to the procurator-fiscal to
2
apply for his reincarceration upon his life being out of danger.
similar indulgence has frequently been granted in later times;

A

but always under the provision, that danger to the life of the
prisoner has been satisfactorily established by respectable medical certificates, and that sufficient caution to remain, under a sure
guard in the place assigned, has been found by the prisoner.
Should a similar application be made by a prisoner in such des-

be unable to find bail, there seems
doubt that the Court would pronounce a similar order, if
the circumstances of the borough are such as to afford the requititute circumstances as to

little

site

accommodation, combined with security against the prisoner's

escape.
1

Hume,

ii.

117

Ibid.

ii.

91.
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VII.

OF LIBEL ON INDICTMENT.

THERE is no subject of criminal law in which accuracy is
more indispensably required than in drawing the libel, because
every word of it is fraught with meaning, and a variation, however slight, from what comes out in the proof, often proves
fatal to the most important prosecution.
Minute attention,
is
necessary to all the details of this branch of pracand the most scrupulous care and anxiety on the part
of all those intrusted with the duty of preparing the indictments
is
indispensable, notwithstanding which, errors will sometimes

therefore,
tice

;

occur, of such a kind as to prove extremely prejudicial to the
fair administration of justice.
1.

Libels are of

two kinds

either indictments or crimi-

;

nal letters, which, though different in form, are the same
in substance ; but the latter form is now generally disused in the Supreme Court, excepting in the case of

who are apprehended a second time after having
but it is universal in the
run their criminal letters

persons

;

Sheriff or other inferior Courts.

The

libel is the written

instrument which

is

delivered to the

pannel, containing the particulars of the charge with which he
It is of two kinds ; indictment and criminal letters.
is accused.

In an indictment the prosecutor calls upon the pannel at once
by name, introduces himself in his character of accuser, and proceeds straightway to describe the crime with which he is charged.

1

Every page of it is signed by the prosecutor in the Supreme
Court, by the Lord Advocate, or one of his deputes, if the prose;

is at the
public instance.
of the Court, nor receive in any

cution

or authority

:

for

does not pass under the seal
way the mark of their sanction
It

although a diet
'

Hume,

ii.

is

1.V3.

subsequently named, and
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I.

witnesses and assizers, yet this is on a
authority given to cite the
the prosecutor presents for that purseparate petition, which
The deliverance of one of the Judges on this petition,
pose.
authorizes the preparation of letters of diligence, which pass
1

under the signet of the Court, and contain a warrant for the citation of such witnesses as are contained in a list given in along
with the indictment, and signed by the prosecutor. The letters
of diligence also contain a warrant to cite the assize, as contained
in a separate list, which was formerly signed by three of the
Court ; but this is now altered to one, by a recent statute, which
declares,

"that the warrants

for

summoning

jurors, shall only

and it
require the signature of one of the Judges of Justiciary ;
shall not be necessary to annex a copy of the signature of such
2
Judge to the list of assize served on the accused."

The following is the form of an indictment
" WILLIAM CAIUNS, ftl/t/s GEORGE DOUGLAS,
:

present prisoner in the tolbooth of Iluddington, you are indicted and accused at the instance of Sir William llae of St Catharines, Bart,
his Majesty's Advocate, for his Majesty's interest THAT ALBEIT,
by the laws of this and of every other well governed realm, THEFT,
:

especially when committed by means of HOUSEBREAKING,
and by opening lockfast places, is a crime of an heinous nature,
YET TRUE IT is AND OF VERITY, that
and severely punishable
alias George Douglas, are guilty
the
said
William
Cairns,
you
of the said crime, aggravated as aforesaid, actor, or art and part;
IN so FAR AS, on the 6th day of June 1830, or on one or other

more

:

of the days of that month, or of May immediately preceding, you
the said William Cairns, alias George Douglas, did wickedly and
feloniously break into and enter the house situated at Broxburn,
in the parish of Dunbar, and shire of Haddington, then or lately
in the occupation of David Dickson, then or lately labourer and
keeper of a grocery shop there, by breaking one of the panes of

the under sash of a

window of a room of said house, and then
the
removing
fastening of said window, or in some other way
to the Prosecutor unknown ; and
having thus obtained entrance
you did then and there wickedly and feloniously
and
steal,
theftuously away take, a gardener's knife, two sixpenny loaves, and a flowered silk handkerchief of a yellowish

into said room,

or reddish colour, all the
property or in the lawful possession
1

Hume,

ii.

153.

3

6 Geo. IV.

c.

22,

115.
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And you the said William Cairns,
time above libelled, wickedly
did
also,
George Douglas,
and feloniously open a lockfast drawer of a chest of drawers,
or of a press then standing in said room, by forcing it open by
of the said

David Dickson

:

alias

said knife, or in some other way to the Prosecutor
unknown, and you did then wickedly and feloniously steal,
and theftuously away take from said drawer, eight shillings or
thereby in copper money, all the property or in the lawful posAnd you the said William
session of the said David Dickson
Cairns, alias George Douglas, having been apprehended and

means of the

:

taken before Robert Riddell, Esquire, sheriff-substitute of the

Haddington, you did, in his presence, at Haddington,
on the 7th day of June 1830, emit and subscribe a declaration
shire of

:

Which

declaration, as also the foresaid stolen articles, or part
thereof, as also a wooden box, being all to be used in evidence
you the said William Cairns, alias George Douglas, at

against

your trial, will, for that purpose, be in due time lodged in the
hands of the clerk of the High Court of Justiciary, before which
you are to be tried, that you may have an opportunity of seeing
ALL WHICH, or part thereof, being found proven by
the same
:

the verdict of an Assize, or admitted

by the

judicial confession

of you the said William Cairns, alias George Douglas, before the
Lord Justice-General, Lord Justice- Clerk, and Lords Commissioners of Justiciary, you the said William Cairns, alias George

Douglas,

OUGHT

to

be punished with the pains of law, to deter
all time coming.

others from committing the like crimes in

A.

WOOD,

A. D.

" LIST OF WITNESSES.
"

1.

"

2.

Robert Riddell, Esquire,

sheriff-substitute of the shire of

Haddington.

William Watson, now or

now

Marshall Davidson,

to Henry
lately apprentice
or lately sheriff-clerk of the

shire of

"

3.

"

4.

Haddington.
John Lloyd, now or lately superintendent of police for
the shire of Haddington.
Duncan M'Donald, now or lately sheriff-officer in Dunbar, in the shire of

"

5.

Haddington.

or lately labourer and keeper of a
in the parish of Dunbar, and
grocery-shop at Broxburn,
shire aforesaid.

David Dickson, now
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"

Isobel Purves or Dickson, wife of the foresaid

6.

David

Dickson.

"

Peter Comb,

7.

now

or lately

ploughman

at

Markle, in

the parish of Prestonkirk or Prestonhaugh, and shire of

"

Haddington.
John Brown, now or lately burgh-officer in Dunbar afore-

8.

said.

" A.

WOOD,

A. Z>."

in the form
style of criminal letters, again, is
They run in the Supreme Court in the
of a summons.
1

2.

The

of his Majesty, and in .any inferior court in that of
the Judge who is to try the case, and contain a will or

name

authority for citation, as in civil cases.

They commence with

a salutation in the

name

of the autho-

by whom

they are issued, to macers and other officers of
rity
the law, and then enter into the particulars of the charge in
exactly the same way as an indictment, with this difference, that

they narrate the crime in the third person instead of the first, in
which the charge is contained in an indictment. They finish
with the iri/l, which, in the Supreme Court, is his Majesty's, in
an inferior, the Judge's, command to the officers of the law, for

summoning

come and

the party accused to

find caution for his

appearance to underly the law, on a day therein named; for
summoning the witnesses and assizers, both as contained in lists,
duly signed by the prosecutor, and separate from the criminal
letters.

These criminal

when

letters,

in the

of the Court of Justiciary
pass under the signet

Supreme Court,
;

for

which pur-

pose the prosecutor presents a petition or bill, containing the
whole of the intended charge, and praying for criminal letters in
the premises, as accords of law. This bill, in the Supreme Court,
is signed by the Lord Advocate, or one of his deputes, and the
if the prosecution is at the instance of such, and
private party,

one of the Judges gives a deliverance, granting the prayer of the
and specifying the day of trial, " Fiat ut
petition, in these terms,
13th day of March next to come ;" the effect of
which is to authorize the prosecutor to raise criminal letters, and
have them passed by the signet of the Court, engrossing the
charge contained in the petition and thus the authority of his

petitur, to the

;
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at once given to the

whole

1

process.

The following is the form of criminal letters
"
GEORGE, &c. WHEREAS it is humbly meant and complain1

:

ed to us by our right trusty SIR WILLIAM RAE of St CathaBaronet, our advocate, for our interest, upon WILLIAM

rines,

BURNS and JAMES HARTLEY,
of Glasgow, and

Dumbarton

:

present prisoners in the tolbooth

JAMES M'KiRDY, now

THAT ALBEIT, by

well governed realm,

MURDER,

or lately glass-maker in

the laws of this and of every other
as also the violently ASSAULTING,

BEATING, and WOUNDING any of the lieges, more especially when
committed to the great effusion of blood and imminent danger of
life, are crimes of an heinous nature, and severely punishable
YET TRUE IT is AND OF VERITY, that the said William Burns,
James Hartley, and James M'Kirdy, are, all and each, or one or
:

more of them, guilty of the

said crime of murder, or of the said
crime of assault, aggravated as aforesaid, actors or actor, or art
and part IN so FAR AS, upon the 23d day of April 1824, or on
;

one or other of the days of that month, or of March immediately
preceding, or of May immediately following, the said William
Burns, James Hartley, and James M'Kirdy, did all and each, or
one or more of them, upon the high-road between the toll-house
of Dalreoch and Renton, and at or near to Dalreoch Quarries, in
the parish of Cardross, and county of Dumbarton, violently,
wickedly, and feloniously attack and assault the deceased Alexan-

der Macfarlane, then residing at Millburn, in the parish of Bon-

and county of Dumbarton and they did, all and each, or one
more of them, then and there, with a stone or other lethal weapon to the prosecutor unknown, strike the said Alexander Macfarlane a violent blow or blows upon the head, which knocked
him down to the ground, and which cut and wounded him on the
head and they did, while he lay upon the ground, roll him into
a deep ditch at the road side and they did, all and each, or one
or more of them, jump upon the body of the said Alexander Machill,

;

or

;

;

farlane,

and did

strike, beat,

and kick him, whilst he lay

in the

consequence of the said wound on the head, and the
maltreatment above libelled, or of part thereof, the said Alexander Macfarlane died upon the 29th day of April immediately
ditch

;

in

following, and

was thereby murdered by the
1

IJunic,

ii.

I

JJ.

said

William Burns,
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James Hartley, and James M'Kirdy, or by one or more of them
OR OTHERWISE, time and place above libelled, the said William
Burns, James Hartley, and James M'Kirdy, did, all and each, or
one or more of them, violently, wickedly, and feloniously attack
and assault the said Alexander Macfarlane, and did, then and
:

there, with a stone or other lethal

weapon

to the prosecutor

un-

Alexander Macfarlane a violent blow or
blows upon the head, which knocked him down to the ground,
and cut and wounded him on the head and they did roll him

known,

strike the said

;

into a ditch, strike, beat, kick, and jump upon the person of the
said Alexander Macfarlane, whilst he lay in the said ditch, as

above described

was cut and

;

by

wounded

which the said Alexander Macfarlane
and imlife: And the said William Burns having

all

to the great effusion of his blood,

minent danger of his
been apprehended and taken before Humphrey Walter Campbell, Esq sheriff-substitute of the county of Dumbarton, did, in his
presence, at Dumbarton, upon the -J8th day of April 1824, emit
and subscribe a declaration And the said James Hartley having
been apprehended and taken before the said sheriff-substitute,
:

Dumbarton, upon the '27th day of April
1824
respectively, emit and subscribe a deMay
claration
And the said James M'Kirdy, being conscious of his
guilt in the Iraill premises, did abscond and flee from justice: All
of which declarations, being to be used in evidence against each
cf the said William Burns and James Hartley respectively by
whom the same were emitted as also a surgical report, commencing Alexander M'Farlane came to my house,' and signed
'
John Cullen, surgeon ;' as also a plan, entitled ( Plan of part
of the turnpike road between Dumbarton and Renton,' being all
to be produced in evidence against all and each of the said William Burns, James Hartley, and James M'Kirdy, at their trial,
will be lodged in due time in the hands of the Clerk of the Circuit
Court of Justiciary, before which they are to be tried, that they
may have an opportunity of seeing the same. ALL WHICH, or
did, in his presence, at

and 4th day of
:

;

'

part thereof, being found proven by the verdict of an Assize, before

our Lord Justice-General, Lord Justice-Clerk, and Lords Commissioners of Justiciary, in a Circuit Court of Justiciary to be

holden by them, or by any one or more of their number, within
the Criminal Court-house of Glasgow,
upon the 27th day of
September, in this present year 1824, the said William Burns,
James Hartley, and James M'Kirdy, OUGHT to be punished with
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the pains of law, to deter others from committing the like crimes
in all time

"

coming.

OUR WILL

is

HEREFORE, &c.

" Dated and
stymied 3d September 1824.
" JA. ANDERSON."

The privilege of appearing by indictment belongs to the Lord
Advocate alone any inferior functionary, as a procurator-fiscal,
must pursue in the form of criminal letters. But if the indict;

ment

name and

raised in the

is

at the instance of the

Lord Advo-

cate, the injured party, if he prosecutes jointly with him, may
1
But if the prosecution is
sign after his lordship or his deputes.
at the instance of the private party,

lordship,

the libel

with concourse only of his

which is generally the case with private prosecutions,
must be in the form of criminal letters and that is the
;

form universally adopted now in such cases.
The body of criminal letters are signed by the Clerk of Court,
but the list of witnesses are signed by the prosecutor or prosecutors.
But what is to be said as to inventories subjoined to the
indictment or criminal letters

? Should
they be signed by the
prosecutor or by the Clerk of Court ? Being in truth part of the
Kbel, referred to in it, and drawn out in that separate and compendious form, they must be signed by the same party who signs

the body of the libel ; by the prosecutor, if it is in the form of
;
by the Clerk of Court, if in the form of criminal

an indictment
letters.

The

objection, accordingly,

was sustained

to criminal

inventory subjoined to it was signed, not by the
Clerk of Court, but by the public prosecutor. 2

letters, that the

The

style of criminal letters calls offenders to

caution to underlie the law

summoning

;

but

it is

come and

now always used

find

as a writ,

the accused to appear and stand trial on the day

therein named, although he is in custody, and no finding of
caution whatever is intended. 3 It was formerly much used in the

Supreme Court, the practice being that all libels which were
drawn after the 22d February and 22d July, for the spring and
autumn circuit respectively, were in the form of criminal letters,
these being the periods when the Porteous Roll, which contained
the file of indictments for each county, was closed for the ap1

Geo. Storrie, Jan. 1785

29, 182(5.

sh;iM-,

No. 151.

;

Hume,
3

ii.

Hume,

155.
ii.

*

156.

Janie- Reid and Margaret Sheriff;

May
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preaching assizes. But this is
enacts " that so much of an

.

now

altered

act,

passed in the 8th year of the

by a

late statute,

which

reign of her late Majesty Queen Anne, chapter 16, as relates to
the presentment of crimes to be tried in the Circuit Courts, and
the transmission of the same, with writs and evidence, to the

and his deputes, shall be, and the same is
it is
and
hereby provided, that hereafter all
hereby repealed
crimes may be tried before any Circuit Court of Justiciary, by
indictment, in the same manner as before the High Court of
The practical effect of this enactment
Justiciary at Edinburgh."

Lord

Justice- Clerk
;

l

has been, that criminal letters are, in a great degree, disused in
the Supreme Court, except in the case of private prosecutions,

which
sons

still

must be drawn

who have

in that form, and libels, on which perrun their letters and been liberated under the act

1701, in which it is also required the imperative words of that
act, that no one li be- rated under its provisions, after having run
;

his letters, shall be
apprehended a second time, except under criminal letters issuing from the High Court of Justiciary, standing
still

unrepealed.

With regard

to Inferior Courts, it is provided by the Act of
which
Adjournal,
prescribes the form of proceeding before them,
that " the libel shall be drawn as nearly as possible in the form

of criminal letters

;

it

shall give notice of the articles, if any, to

be produced in evidence, shall contain a warrant for citing witThe diet of
nesses, and shall be signed by the Clerk of Court.
be
issued by
libel
shall
shall
be
filled
before
the
compearance
up
the Clerk, and on no account shall any libel be issued by the
Clerk with the diet of compearance blank.
list of the names

A

and designations of the witnesses, signed by the prosecutor or the
If the trial is to
Clerk of Court, must be annexed to the libel.
be by jury, the libel shall contain a warrant for citing assizers,
and may conclude generally for the pains of law. A list of the
assize shall be signed by the Sheriff or magistrate, and shall be
annexed to the libel and list of witnesses, and the accused shall
be cited

to

to underlie the law, at the diet of

compearon induciae of not less than fifteen free
days, i.-e. exclusive of the day of citation and the day of comIf the trial is to be without jury, the libel shall conpearance.
clude for fine, imprisonment, and banishment, or any of them, or
other pains of law, competent to be inflicted by the Sheriff or

compear

ance specified in the libel,

1

9 Geo. IV.

c. -29,

5.

*

1701,

c.

<>
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magistrate without a jury, and the inducise shall not be less than
1 "
six free days.
Although, however, the form of criminal letters differs in so
particulars from that of indictments, yet the substance of
both is precisely the same; in so much that it is a mere mecha-

many

nical operation of a clerk turning the first person into the third,
and introducing a slight variation in the words of style at the

beginning and end, to transform the one into the other. Accordingly, so completely are they viewed as different species merely
of one genus, to which the generic word " indictment" is appli-

where the accused was tried on criminal letand the jury in their verdict, which was written under the
old form, began with the words, " Having considered the crimicable, that in a case
ters,

nal indictment at the instance

of,

&c. find the pannel guilty,"

was unanimously held by the Supreme Court, upon a
tion from the Perth Circuit, that the objection moved

it

certifica-

in arrest

of judgment, upon the ground of the verdict being inapplicable
2
to the libel, was ill founded.
3. A criminal libel, in whatever form, is drawn in the
form of a syllogism j in which the major states the appellation of the crime charged, either by its nomen juris, if
it have such, or a
the
general description of its nature
minor avers the pannel's guilt of the crime or crimes
libelled, and sets forth the facts and circumstances which
bring- it home to him and the conclusion infers, that on
;

;

a conviction of a whole or part of these crimes, he should
be punished with the pains of law.

The above

contains a general view of the structure of an indictwhich
is
drawn in this form, not from any rigid and unbendment,
to antiquated or scholastic forms, but from sound
adherence
ing
and sufficient reasons, applicable to all times and places. Punishments are annexed by the law, not to particular trains of conIt is
duct, so much as to the commission of particular offences.
indispensable, therefore, towards the justice of a criminal prosecution, that it should be distinctly set forth by the prosecutor,
under what denomination he conceives the offence with which
1

Act

Shaw, No.

f

Adjuuinal,
HI.'

March

17, IF'27,

c.

1

--

'

William

(

'umpbrll,

Nov. 17, 1820;
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the pannel is charged should be classed, because that turns the
attention of the Judge and Jury to the offence which is to be the
subject of their consideration, and the question, whether the deeds
Towards the elucidaof the pannel really amount to it or not.
it is
equally necessary that the minor should
contain a full and minute account of the facts charged against

tion of this last point,

the pannel, not only in order to make him acquainted with the
full particulars of the accusation which is to form the subject of
his trial,

and so enable him to prepare for
Court in a condition

in order to put the

his defence; but also

to

determine whether

the facts specified really amount to the crime set forth in the
outset, or only to a minor and less aggravated offence. The conclusion for the pains of law is equally necessary, in order to form
the proper object of the prosecution, and authorize the Judge, if
1
a conviction is obtained, to pronounce them against the pannel.
It follows

from

this, that

any error or omission which

vitiates

the regular form of the syllogUm, and breaks the coherence and
dependence of its several parts upon eaeh other, is a sufficient

objection to the libel, and that even although the error is in an
immaterial part, or in those words of style which have been consecrated by the custom and observance of past times. The prin" Multorum
qua? a majoribus nostris
ciple is here applicable,
institute ratio reddi 11011 potest ;" and any deviation from esta-

blished custom, is not permitted in so serious an instrument ; for
this reason, of itself decisive, if no other existed, that the reason
for their institution is not perceived

till
dear-bought experience
has proved the danger of departing from them ; and that if inaccuracy or slovenliness are once permitted in the immaterial part

of the

libel,

appearance

they will certainly not be long of making their

in those parts

which are of most importance.

It is

by incessant care and attention on the part of all
are intrusted with the preparation of criminal libels, and the

only, in short,

who

thorough conviction that any error will lead to the dismissal of
the charge, that the accuracy and precision so necessary in these
important writs, fraught with such important consequences to the
lives

and

liberties of the lieges,

can be preserved.

Accordingly,

where it was objected to an indictment that the words
of style "are crimes of an heinous nature, and severely punishable," were omitted, the Advocate-depute deserted the diet.in a case

1

Hume,

ii.

155

*

Thomas Methven

v. Wallace,

Perth, Sept. 1815. Record.
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on the same principle, the omission of the words " are guilty
of the said crime, actor, or art and part, in so far as," &c. was held

And

'

fatal.

from the same principles, that in that part of the
affirms the pannel's guilt of the crimes set forth in
proposition, it is indispensable that the utmost accu-

It follows

which

libel

the major

racy should be observed; because it
which fix the crime with which he

is

the words there used

charged on

him; and
where there are several pannels and different crimes narrated in
one major, it should be specifically and distinctly set forth
whether it is with the whole, or with a certain proportion of
these crimes that each pannel is charged, and the degree of criis

minality charged against each accurately set forth.
These are the general principles of indictment

but the

;

specialties applicable to each part of the instrument require a

minute examination.

An

4.

indictment commences with the

name and

de-

signation of the pannel ; and it is indispensable not only
that they be correct, but sufficiently explicit to distinguish
other person of the same name, in
from
the

any

pannel

the same situation.

Whether

the libel be in the form of an indictment or criminal

letters, the first important part of
of the pannel and here the rule
;

the name and designation
not only that they must be

it is
is

must be sufficient to distinguish him from
of
the same name, who resides, or is placed
other
person
every
On this principle, all material variations
in the same situation.
correct, but that they

name or designation of the pannel, as, if he be called John
instead of James, or weaver instead of shoemaker, or residing in
Leith instead of Edinburgh, or in Castlehill instead of Canongate,

in the

2
are good objections to the libel.

which go

single letters,
Blain instead of Blair,

to

Law

So

also,

any

variation,

even in

change the name of the person, as
instead of Low, Dawson instead of
3

Lawson, or the like, are a sufficient objection to the libel. Thus,
the name of the pannel being Cain, and he being indicted under

name
name was
the

1

of Kane, the objection was held good, although his
before the magispelt in that way in his declaration

Elizabeth Buchanan, Sept. 21, 1821. Record.

Hume,

ii.

158.

s

Ibid.
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that declaration not having been signed by him, nor he
any way led to the belief that that was the proper mode
1
On the same principle, the variation Brcck for
of spelling it.
fatal in the description of the person wounded,
found
was
Brock,
strate

;

having in

2

The variagoverned by exactly the same principles.
held
sufficient
to
authorize
was
a proof
from
Adam
Adams,
tion,
but it failed on the evidence, and the objection
in another case
3
And Alison Duncan being indicted under the
was repelled.
name of Elizabeth, or Ally Duncan, was found to have a good

which

is

:

indictment. 4
On this principle the
objection to trial on that
Elizabeth
that
Robertson
was indicted
was
repelled,
objection

under the name of Klxpcth Robertson, these two being held to be
and the objection that Cawficld was
in reality the same name;
6
written Cqficld, underwent the same fate.
But, on the other hand, the principle of idem sonans

is

not less

panncl than that of
the same, and the mode

applicable to the case of the designation of a

and, therefore, if the sound is
of spelling only different, the objection is justly held as too trivial
to merit any consideration.
Upon this principle, the names Dal-

a witness

;

rymple and Darymple; Johnston and Johnstone; Clerk and
Clark
Robinson, Robison, and Robertson Davidson and Davison; Rae, Reay, and Ray; Stuart, Stewart, and Steuart, are
justly held to be the same, and therefore no objection founded
7
on such different modes of spelling the same word is sustained.
But the case is different where, though the sound is the same,
the mode of spelling is so distinct as to make the words substan;

;

tially different also

instead of Ellison

;

;

as Cay, instead of

Kane

instead of Cain,

Kay
8

or

Keay

or the like.

:

Alison,
In such

cases, the mere fact that two different names are pronounced the
same way, is not held a sufficient reason why the one should be

confounded with the other.

Not only

but where an alias is introduced, however unnehas
been held necessary that it should be correct,
cessarily,
Thus John Murray, who was indicted under the name of John
so,

it

Murray, alias Health Jock, having objected that the alias should
have been Hill Jock, and that he was never known by the nick-

name

of Health Jock, the prosecutor, perhaps rather hastily,

2
William Kane, Sept. 24, 1823 ; Shaw, No. 105
James Gilchrist, Spring 1808;
3
4
ii. 158
Shaw's Cases
October 11,
Alexander Adam, Perth, April 1825.
6
5
Nov.
John
1728.
1797, Alison Duncan.
15,
Cook, Dumfries,
Elspeth Robertson,
1

Hume,

Sept. 15, 1801.

'

Hume,

ii.

158.

s

William Kane, Sept. 24, 1823; Shaw, No. 105.
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and James Wight having objected that his
is
designed in the libel James
alias James Wight, and that he never was known
Bryce,
by
2
But where the alias
the name of Bryc^ the libel was dropped.
is only intended to cover, or meet a different mode of
spelling
the same name, as John Braid, alias John Baird, the objection
that the pannel's true name was Braid, and that he never bore
3
And though any number of
the name of Baird, was repelled.
deserted the diet;

name

is

1

that only,

whereas he

if the pannel
pleads to the libel without any
no
in
objection
any subsequent stage that none
objection,
of the alias's are proved to have been affixed to his name. 4
Donald and Daniel have been found to be the same name, and
that the one maybe transmuted into the other without objection. 5

alias's are given,
it

is

it is not sufficient that the pannel be
correctly named;
farther necessary that he be designed in such a manner as
to distinguish him from any other person of the same name in

Farther,

it is

the same situation, and to let him know distinctly that he is the
person meant in the libel, and that he must prepare for his

defence accordingly.
If, therefore, he is out on bail, and there
are other persons of the same name residing in the same town,
street, or village, which frequently happens, especially in Highland districts ; or if he is in jail, and there is another person of
the same

name

in the

same place of confinement,

it is

a good

objection that such is the fact, and that the man at the bar was
in a state of uncertainty as to which of the two the libel was really

meant

Although, therefore, it is in general sufficient
confinement as present prisoner in such
there are two persons of the same name and sur-

to apply.

to describe a person in

a

if

jail, yet,

name

in that jail at the time, the objection is good, that he is
uncertain whether the libel applies to him. 6 To avoid this objection, it is usual to describe every prisoner not only as present

prisoner in such a jail, but farther, by his trade, or late place of
residence, as contained in his declaration ; because the chances
are extremely small, that two persons of the same name, and
residing, or prisoners in the same jail, should be under indict-

ment
As

at the

same time.

the profession and place of residence of the pannel require

'John Murray, Perth, April 1824. * James Wi^ht, -March (i, 1 fsl !>
Ilium-, ii.
*
3
John Braid, ut supra
Donald
John Braid, Feb. 24, 1823; Hume, ii. 157
John Roboi tso.n, (.!;IS;M.<.\-, April 1*24
M'Kenzii', !)< :J, 1*22. l nrcportcd
;

'

157

r

(i

.

No. 124; John Carruthi-rs. Sept. 1827, Dumfries;

;

Shaw, No.
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be added, in order to distinguish him from any other person

to

of the same name,
these particulars

it

it

follows that

will

if

any material error occurs in
Thus, William

form a good objection.

Affleck, designed present prisoner in the tol booth of Ayr, having
objected that he never had been prisoner there except for half

an hour,

was sustained.

this objection

1

So

also

William Brown,

" in the
parish of Ballandesigned as dwelling at a certain place
an
stated
of
and
trae,
objection, which was susAyr,"
county
" in the
tained, that he dwelt
parish of Inch,

and county of Wig-

In like manner the objection was sustained for John
Cantley, that he is described in the libel as servant to John Don,

ton."

2

whereas he is truly wright
In some cases, it is no easy matter with those prihave not been in custody, or emitted a declaration,

late Sheriff- depute of Stirlingshire,

in Stirling.

3

who

soners

to get at their proper designation: but notwithstanding that, it
is necessary in all such cases to give the pannei sueh a designa-

tion as shall leave

person meant

The

him

in

no uncertainty as

to

whether he

is

the

in the charge.

difficulty is

avoided in

all

those cases where the pannei

is

actually in custody at the time of serving the indictment, because
he is at once styled by his name and trade, adding, present pri-

of his confinement, as, " A. B. weaver, present
prisoner in the Tolbooth of Glasgow ;" and this is in all cases held
to be a sufficient designation, unless there is another person of

soner in the

the same

jail

name and

trade in the

Lock-up- house at Edinburgh

same

jail at the

same time. 4

The

part of the Edinburgh jail, so
that the designation, " present prisoner in the jail of Edinburgh,"
applies to a pannei, though he is prisoner in the Lock-up-house
is

and the same holds with the Glasgow Bridewell,
;
held part of the jail of that city. So strongly is this rule
fixed in our practice, that even in a case where the pannei was
at the time

which

is

described by his residence incorrectly, but by his name correctly,
"
it was added,
present prisoner in the Tolbooth of Edin-

and

burgh," the objection to the designation was repelled, upon the
ground that utile per inutile hand vitiatur, and that the designation
as prisoner in the jail

Wliere the pannei
1

5

was

sufficient to fix his identity.
is not in
custody, at the time of serving the

2
William Affleck, Ayr, April 14, 1823; Shaw, No. 108.
William Brown, Ayr,
3
John Watson, James Cantley and Others, Jan.
1823; Shaw, No. 109

April 14,

27, 1735

1746

;

;
Hume, ii. 158.
Hume, ii. 161.

4

Hume,

ii.

159, 160.

6

5

Andrew

Fithie an d Othets, July
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indictment, the designation must be so far correct as to leave no
Where, therefore, there
uncertainty as to the person intended.
wore three persons of the same name, to any of whom the desig-

nation given would apply, this was held to produce such an un1
certainty as gave rise to a good objection. But where the description is sufficient by place of residence and trade, it is of no moment

although the description in other respects is insufficient, as if the
parents or other relations of the witness are not given ; for it is

one

if

enough
second.

sufficient designation is given,

A married woman,

2

her husband's

name

be designed by
by her husband's
and where this was

however, ought

in addition

without adding a
to

to hers, or

name alone, which is her real designation ;
3
omitted the Advocate-depute deserted the diet.

a gx>od reply to any objection founded on the
designation of the pannel, if he is described as he has
4.

It

is

described himself in his declaration or bail-bond,

erroneous soever that description

may

how

be.

held as a fixed principle, that when the designation
of the pannel is the same as he has given himself, all is done that
for he cannot complain of any error if he has been
is required
It is justly

;

introduction, nor allege that he is uncertain wheintended, when the very description which he himself

the cause of
ther he was

its

4

This rule is now in universal
has given of himself is adopted.
in
to an objection to the pannel's
answer
and
whenever,
observance,
he
is described as he described himthat
it
appears
designation,

self in his declaration, the objection

And

repelled.

pannels,

is

founded on his description

is

a fixed rule to go by in designing
important purposes in criminal prac-

this of getting

one of the

many

which are attained by that instrument.
Farther, it is also a good reply to such an objection, if the pannel is described according to the name which he assumed at the
time of his apprehension, or by which he was then generally
tice

not engrossed in a regular declaration, or
For if,
a writing if it was once taken.
such
he has never signed
or
name
false
he
assumed
a
has
on such occasions,
designation,

known, although

it is

rj

certainly he shall not profit

by such a piece of

intentional deceit,

2

1

Ibid

William Fri^-r, Nov. i
John Eraser, Nov. 14, 1744; Hume, ii. 160.
3
Hirlcn Wood and James Fergusson, Perth, April 18'2o
nun-ported

Young, Nov. 27, 1797;

Ilium-,
r>

<.

InventeM; mm-ported.

VOL.

II.

ii.

Mil

Hume,

;

ii.

An^ns M'I.elhm ami Donald
Mil.
1'

1

1

;

:

,,

1744;
John

J

billies, April
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name and designation which he
was held in a case where the pannel was indicted under the name which she had assumed when
apprehended, which was proved by the persons who seized
2
her, though it was totally different from her real one. The like
judgment was given in another case, where the prisoner was
But
indicted under the name of Robert Robertson, or Wilson.
name
is neither Robertson nor Wilson, but
this
man,
my
says
Edward Wallace. To this, however, it was held a good reply,
that for some time formerly he had gone by the name of Robertor refuse to answer under the

himself has assumed,

So

1

it

that during the last three months, when in jail, he passed
under that of Wilson and in particular, that he had addressed a
to the magistrates of the borough where
petition under that name
he was confined. In these circumstances his plea was clearly
entitled to no sort of attention, and accordingly it was at once
In like manner where Alex. Sharp was described
overruled.'
Alex.
libel
in the
Sharp al/cr, adding his trade as a collier, and
of
residence
and lie objected that alh-r was no name or
place
that if he had any other appellation, it was
of
and
his,
designation
held
a good reply, that he had assumed this
it
was
Red/icad;
nickname when he found bail, whether in joke or deceit it mat4
tered not. A pannel, therefore, must plead, if he took the name
under which he is indicted, either at finding bail or emitting his
declaration, although he neither signed the bail-bond nor the declaration, from inability to write.
In repelling an objection of this description, it is competent to
examine witnesses who are not in the list, if they can speak to
the designation assumed by the pannel, at or about the time of

son

;

;

:

his

be

apprehension

;

but in general the declaration witnesses will

sufficient for this purpose.

Where

a person is known by many different names, which is
very frequently the case, especially with professional thieves, it is
usual to insert, as the leading title, the name he assumed when

he emitted

his declaration, or

was apprehended on

that charge,

adding such other appellations as he has assumed at different
times. 6 But it is not an objection, if many such alias's exist, that
they are not all added, or if added, that they are not proved, provided the name assumed at emitting the declaration is inserted.
1

Hume,

5

6

ii.

161

8

Agnes Brown, Aug.

6,

1714

3

Robert Robertson or Wilson,

Alexander Sharp, March 18, 1766; Hume, ii. 162
Daniel Grant, Peter Crosbie, and Others, Oct. 6, 1820, Glasgow; unreported.

Aug.

6,

Hume,

1713; Hume,
ii.

162.

ib.

4
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A

minor or pupil may be called to stand

227
trial with-

out any notice of his guardians, or a married
without that of her husband.

woman

In civil cases a pupil or minor cannot be duly brought into
Court without the concourse of his guardians, nor a married
woman without that of her husband because the questions in;

volved in such discussions are of so intricate a kind as to require
the aid of these legal custodiers of the estate ; and being of a
patrimonial nature, they directly affect the property to the care
But in criminal cases the rule
of which they are appointed.
obtains culpa tenet suos auctores ; and a delinquent of whatever age,
is left to extricate himself as he best can from the
consequences

own

of his

1

This point was settled long ago in
2
and the frequent trial of pupils of

transgressions.

the case of a married

woman

;

early years and juvenile offenders, in modern practice, renders
the practice as to them a matter unhappily of too great notoriety.
6.

The

party at whose instance the prosecution prospecified in the indictment, as also the conthere is any ; and if the party who gives his

ceeds, must be

course,

if

instance withdraws, the prosecution
It is

falls.

obviously indispensable both that the party at whose
is raised, and also the concourse of his Ma-

instance a prosecution

it is also
given, should be explicitly set
jesty's Advocate, where
3
Of course, if there is any material inaccuracy or omission
forth.

in setting forth the instance, either in the pannePs copy or in the
Where, therefore, it was
record, it affords a good objection.

objected against a libel, that in the copy served on the pannel the
Lord Advocate's surname was omitted, the instance bearing to be
that of " Alexander of

"

Alexander
Meadowbank," instead of
Maconochie of Meadowbank," the objection was held to be so
formidable, that Lord Reston certified it to the High Court from
4
the Inverness Circuit, and the libel was no farther insisted in.
If the libel

course

Court

in

instance

to support

Hume, ii. 162
Hume, ii. 162, 163.
Hume, ii. HJ4.
1

at the instance of the public prosecutor, it of

is

falls if his

*

it.

is

If

withdrawn, or he does not appear
it is

at the instance of

A

Mary de Peyns, Srj.t. 4, 1570; Lady Drew, Nov.
4
3
Hugh Anderson, Sept.
Hume, ii. 63, 164
1

B, with
22, 1774
29,

;

1817;
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if his

instance

instance

is

in

name

Lord Advocate
either

may

A

B is the real prosecutor ;
But if the
the
withdrawn,
process falls.
also of the
and
of
that
with
concourse,
B,

concourse of the Lord Advocate,

and

is

A

himself, this

is

the suit of both parties jointly, and

insist in the conclusions.

The major

proposition contains the crimes with
and unwhich the pannels or any of them are charged
7.

;

der the general title of tin; laws of the realm there is
included only the common law and those statutes which,

and frequent usage, have become, as it
of
the
were, part
customary law, but not those which are
of recent introduction, and have aggravated the pains of
their antiquity

by

the

common

law.

" That albeit
proposition sets out with the words,
the laws of this and of every other well governed realm, theft,

The major
by

especially when accomplished by means of housebreaking, is a
In cases
crime of an heinous nature, arid severely punishable."

of murder, it is usual to add the words, " albeit by the laws of
God and of this and every other well governed realm, murder is

This general reference to the laws of the realm
held to imply the whole common law, and such statutes as, by

a crime," &c.
is

their antiquity

the

and universal usage, have passed, as it were, into
of the realm. For example, under

known and customary law

libel, in these general terms, for the crime of perjury, bigamy,
wilful fire-raising, deforcement, or the like, the prosecutor would
be permitted to refer to the different old statutes, which at dif-

a

ferent periods have assigned the pains of those offences, or fixed
the mode of their prosecution, and insist to have those
pains
1

applied.

But here the privilege of including statutes under the general
designation of the laws of the realm ceases.
Certainly in those
cases, now unfortunately too numerous, in which a statute has
passed in modern times, either creating or defining any new
offence, or augmenting the punishment of any one already known
to the law, or giving extraordinary privileges to the prosecutor
in conducting the proof, it is indispensable, if the
of the

pains

statute are to be concluded for, or the facilities of proof
1

Hume,

ii.

166, 167.

which

it
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I.

introduces taken advantage of, not only must the statute be
specially referred to, but the enacting words founded on accu1

In such cases, accordingly, it is customary, after
rately quoted.
on
the
common
law, to quote such parts of the statute
founding

made use

as are intended to be

of;

and

this

can never be safely

dispensed with in the case of any statute, at least since the union
of the kingdoms.
In quoting a statute,

has been held by the Court that not

it

merely the words applicable to the individual case, but the whole
clauses where they occur, should be quoted ; and accordingly,
in a case
different

on the act against cutting and maiming, where many
modes of committing violence are specified, as by cut-

ting, stabbing, discharging loaded fire-arms, throwing sulphuric
attempting to drown, &c., it was laid

acid, administering poison,

down

that the

whole clause should be quoted, although only one

of the methods of inflicting an injury there specified was applicable to the species facti set forth in the minor proposition. 2 This
rule

is

regard to the numerous British
post-office, custom-house, or excise
generally only a few words, sometimes

in viride observantia, in

statutes against forgery,

where there

offences,

is

only a single one, which covers the case in hand

whole clause in which
whole page, is inserted

it

;

but yet the

occurs, sometimes extending over a

at length.
It is, however, to be underIt is intended only to guard
stood in a reasonable sense only.
against garbled or imperfect extracts from statutes being founded

by which the real meaning of them may be disguised or misand therefore, if the whole clause applicable is quoted
to its close, with the pains of law annexed, it is unnecessary to go
farther, and indulge in additional extracts.
on,

understood

Where

|

a statute

is

libelled on, the ipsissima verba applicable

to the case should, as far as possible, be copied into the minor,
where the fact with which the pannel is charged is set forth. 3 If

there

is

a minor applicable to the statutory and another to the

common law charge, which

competent, and sometimes done for
to meet the statutory charge
should contain the statutory words, and the common law words
be left for the common law charge. Where there is only one
minor for both, which is usually done in all those cases, such as
distinctness sake, the

the cutting and
1

Hume,
]'<(.

ii.

t.-tuiii

maiming
-

IfiT.
t

HUM..

iirnini.

is

minor intended

act,

where the
u

!.'.

1881.

statute does not create a
'

So 1'M

in -John lk-11, I-Vb.

10,
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new offence, but only enhances the punishment beyond what the
common law would authorize, care should be taken to interweave
with the established words of style applicable to the common law
charge, those new and peculiar ones which are to be found in
relation to that subject in the statute.
for the public prosecutor, at calling of the cause,
the trial before the jury are enclosed to return
of
any stage
their verdict, to depart either from the common law or the staIt is

competent

or at

tutory charge, or to restrict the libel to an arbitrary punishment,
without departing altogether from either the one or the other; 1
or he
laid

he

may

restrict the libel to

on the statute

may

an arbitrary punishment, so

far as

leaving the statute to its full operation,
restrict the pains of the common law." This latter course
;

or,

more unusual than the former, because the common law is
generally less severe than the statutory; but it is equally competent, and should equally be adopted, where this is not the case,
and the object is to save the offender's life.
is

8.

Crimes possessing

u

novnen juris^ as

theft,

murder,

robbery, stoiithru-f, forgery, or the like, are libelled on
under that denomination ; but it is competent where a

new

offence, or

one not properly included under any

known

appellation occurs, to describe it generally in the
major ; and if it amounts to an act plainly criminal, such
a mode of libelling will be sustained by the Court.

Where

a crime clearly comes under the description of any
in the law, the proper course certainly is, both for
the sake of brevity and distinctness, to libel in the major on that

crime

known

But

specific offence.

it is

by no means

to

be understood that

this

the only competent method of drawing the major proposition.
On the contrary, it is a legal, and frequently an advisable course,

is

wherever there

is

any doubt

as to the crime

coming under any

vox signata, to libel on the criminal act by a description of it at
large ; and if this description plainly sets forth a criminal act, it
will be at

not unusual, and

is

1

is

frequently

Francis Brown, June 13, 1791

Nov.

8,

And

once sustained by the Court. 3

those offences which have received a

1725; Robert Ferguson,

;

Hume,

Oct. 11,

ii.

known

fair,

168.

even in regard to

legal appellation,

it

both to the interests of
8

Thomas Anderson and

1809; Hume,

ii.

168.

3

Hume,

ii.

Others,

169.
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T.MENT.

and of the prisoner, that it should be libelled on, not only
under the general appellation, but such a special one as indicates
the particular species of the genus which is to be the subject of
discussion.
Thus it is usual to libel on " theft, especially sheepor "
or

justice

theft, especially cattle-stealing
stealing,"
horse-stealing,"
or " theft, especially plagium or man-stealing." In like manner, in
cases of fraud and swindling, or fraud and embezzlement, it is

usual to set forth, not only the generic appellation, but the particular variety which is meant to be charged ; as " falsehood,
fraud, and wilful imposition, more particularly the fraudulently
and feloniously obtaining the money or goods of others by cozen" fraud and
embezzlement, and more
age or false pretences ;" or
particularly the wickedly and feloniously defrauding any master

or employer by the clerk or other person employed by him in
" fraud and breach of
trust, more
conducting his business ;" or
especially the wickedly and feloniously embezzling and appropriating to one's own use and purposes the money or goods of

others with which he had been intrusted, or which had come into
In these and similar

his possession in the course of his business."

as
although the want of the specification cannot be pleaded
an objection to the indictment, if the iiomen juris set forth in the
cases,

major truly covers the offence set forth in the minor, yet it is the
usual, and certainly the more correct and equitable course, to
follow up the general description by such a specification of the
both makes
species of the offence which has here occurred, as
the prisoner acquainted with the real nature of the charge which
is to be brought against him, and enables the Judge to determine,
in considering the relevancy, whether the facts set forth really
to the species of crime stated in the major proposition.

amount
This

is

more

such as fraud,
particularly proper in those crimes,
homicide, or
trust, embezzlement,

swindling, breach of

culpable
the like, the varieties of which are so infinite, not only in the
amount of the property abstracted or unlawfully obtained, or
offence was cominjury done, but in the means by which the
immitted, and the degree of depravity which its perpetration

render the general description no index whatever to
the real nature of the offence which is to be the subject of inves-

plies, as to

tigation.
It is usual,

employ a

and has now become almost a

different phraseology in the

ing as the peculiar offence specified

is

set

form of

style, to

major proposition, accordintended to be set forth as
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an aggravated kind of the general kind, or merely as a branch of
The word " especially" is
it, requiring a particular description.
the

employed to denote an aggravated species of the offence;
words " more particularly," usually precede such an enumeration
of particulars as is intended to convey a more definite idea of the
offence than the general description itself can afford, without
"
theft, more especially
any aggravation of its character. Thus
or cattle -stealing ;"

horse-stealing

committed by a husband on

his

own

"

especially when
" on a man in his
or
;"

assault,

wife

own

house," or the like, are intended to designate an aggravated
species of the offence, and warrant, if followed by a conviction, a
heavier punishment.

On

the other hand, the phrase "

more

used where, without any aggravation, a minute
particularly,"
" fraud
of
offence is intended to be conveyed, as
an
description
is

and breach of trust, more particularly the defrauding any merchant
or banker by the clerk or other person employed by him in the mamore
of his
or "
business;"

nagement

culpable homicide,

particu-

larly the culpably, negligently, and recklessly running down and
drowning any person sailing in a small boat, by neglect and unskilfulness in the
of any steam-vessel ;" or " falsehood, fraud,

steering

and

more particularly the fraudulently and felothe
niously obtaining
goods or money of others by co/enage and
false pretences." In such cases, the specification which follows is
wilful imposition,

an exemplification, not an aggravation, of the offence, and no
heavier punishment should follow a conviction than if the general
offence only were set forth.
Still, though this is the usual and
correct course which should be observed

indictments,

it

cannot be affirmed that

it

by all persons in drawing
has yet become so com-

pletely and invariably the course of style, as that

would be

any Judge

throwing out an aggravation, otherwise
merely because it was preceded by the words

justified in

correctly libelled,

" more
particularly" in the major or in holding that a specification, not amounting to an aggravation, was ill laid, merely because
" more
it was ushered in
It need
especially."
by the words
be
in
that
all
and
it
is
however
rather
observed,
cases,
laid,
hardly
;

the duty of the Judge to j udge of the aggravation by its real
nature, than by the words by which it is commenced, and not to
throw out what legally amounts to an aggravation, because it is

introduced by an incorrect phrase, nor to sustain that as an aggravation, though correctly laid, if it is not recognised as such

by authority or

practice.
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Where

different acts of an offence are charged in
some of a more aggravated kind than others,

libel,

not necessary to specify the whole degrees as different crimes in the major proposition ; but it is sufficient
if the crime, with all the
aggravations intended to be
it is

proved,

once

is

leaving the application of the
subsumption of

set forth

different degrees of the offence to the

the minor.

happens that the same offence

It frequently

is

intended to be

charged under

same

many different degrees of aggravation, against the
or different pannels ; and the question arises
Is it neces-

sary that the whole degrees of the offence should be specified as
separate crimes standing per se ? or is it sufficient if the substantive crime,

once for

with

all set

all its

forth ?

contained in the libel

;

aggravations as meant to be proved,
For example, one act of simple theft

one of

theft,

is
is

aggravated by housebreak-

and another of theft, aggravated by housebreaking, and by
having been committed by an habitual thief. In such a case it
has been at length settled, though after a good deal of hesitation,
ing

;

that

not necessary to say theft, as also theft, especially

it is

when

committed by housebreaking as also theft, especially when committed by housebreaking and by a person who is habit and repute
a thief; but that it is sufficient to libel at once and for all the
"
cases,
Theft, especially when committed by housebreaking,
and by a person who is habit and repute a thief;" leaving the
;

specification of the different acts, with their respective aggravations, to be made in that part of the indictment which follows,

and charges the offences individually against each pannel. This
was first decided in a Circuit case, but it lias been since repeat1

edly confirmed by opinions delivered

obiter,

indeed, but deci-

dedly, by
Supreme Court and as it is founded both on
will be
and
expedience
principle, there can be no doubt that it
adhered to as a precedent in future.
It is founded on expethe

;

dience, because

it is

a matter of importance to reduce the neces-

is
sary clauses in indictments to the narrowest compass which
consistent with the specification which justice requires, to avoid
the chance of error in the superfluous additions ; on principle,
'

1

Amhvw-

.M.neh

1(5,

I

'

Berkley,
Slid

;

Perth,

iniri^)orte<|

April 182.");
on this point.

unn-poi tel.

Janus

limes

and

Others,
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radically the same against all, or
though under different degrees of atro-

because the offence charged
as applicable to all cases,

is

and therefore, by drawing the libel in this compendious
form, there is still to be found in the major proposition a statement of every offence set forth in the minor, which is all that the
law requires. It follows from this, that if the crimes with which
city;

the pannel or pannels are charged, are not merely aggravated
cases of the same offence, but different or inconsistent offences,
as theft, robbery, stouthrief, assault, or the like, they must all
be separately set forth in the major proposition.
It has been, held, that under a simple charge of theft, it is

Court not only to hear proved, but to take
awarding punishment, the mode in which
it is perpetrated, if done otherwise than by housebreaking; that
the only aggravations of that offence which must be stated in the
major, are those of housebreaking, habit and repute, or previous
for the

competent

into consideration, in

conviction

;

that the aggravation of

opening lockfast places, or

of the value of the property stole amounting to a furtum grave^
need not be set forth, but may be competently proved in the

course of the evidence, provided they were duly set forth in the
course of the minor proposition and that, if so established, they
;

constrain the Court to pronounce a capital sentence in a
case evidently of that serious character, though the major con-

may

tained nothing but a charge of simple theft, or the capital aggra1

vation of housebreaking had been departed from.
This decision, of course, forms the law of the case; but, nevertheless, it

seems more in

spirit with the established principle of our practhat
the
tice,
major and minor propositions should accurately
to
insert the aggravation of lockfast places in the
correspond,
and
where
it is meant to be followed
major,
up in the minor; and

such has been the usual practice in this particular since that time,
It is not the practice to say
any thing about theft as amounting
to SL furtum grave in the major proposition
and numerous cases
have occurred, where the theft of property to the amount of
10,000 or
15,000, and therefore clearly capital, has been
;

held to be correctly laid under the general
out any addition. 2
1

James

name

of theft, with-

Shaw, No. 20; and Justice- Clerk's MS.
;
James Murray, Feb. 19, 1825, High Court, for the robbery of
L.8000 from the Stirling Bank j and Jaines Moffat, June 12, 1820, for the theft of

Hume

ii.

Joss,

170.

May
8

As

21, 1821, High Court
in

L. 20,000 from the
Paisley Union Bank.

;
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competent to charge the same act under seand inconsistent denominations, provided
that there is a minor applicable to each major, which may
cohere when the alternative and inconsistent charge is
10. It

is

veral different

abandoned.
It frequently happens that the prosecutor is uncertain under
what denomination to libel a crime, or whether it will on the
proof amount to one or another offence as theft, or breach of
;

trust, theft or robbery, reset or theft, stouthrief or robbery, or the

In such cases the ends of justice require, and practice has
abundantly established, that it should be competent to libel the
like.

offence alternately under one or other of these denominations,
1
It is not the
to meet whichever turn the proof should take.
in such a case, to involve the pannel as
prosecutor's meaning,
of
all those inconsistent offences, but alternaact
one
guilty by

or
tively as guilty of one

upon the

more

of them, as the fact shall turn out

This mode of

trial.

libelling,

which has long been

and is matter of daily practice, should be adopted in
all those cases where there appears to be any doubt either on the
facts, as they are likely to appear in evidence, or on the law, as
dubious and undecided, whether the criminal act really amounts to
one or another offence as where a snatch or jostling took place,
and a watch was abstracted or money was appropriated to his
established,

;

;

own

use by a clerk intrusted with the

of the con-

management

or goods were found in the prisoner's custody at
such a distance of time from the original depredation, or under
such circumstances, as renders it doubtful whether he has really

cern stolen from

;

been the original thief or a resetter only.

In such cases, by

in
stating the offence in the major, as theft, as also robbery,
the first case; theft, as also breach of trust, in the second; and
theft, as also reset of theft, in the third

;

the difficulty

is

avoided,

and the pannel is convicted, under the direction of the Bench, of
either of the two crimes, which, on a combined view of the law
2
The objecand the fact, he appears really to have committed.
tion that a man could not be charged at once with the inconsistent crimes of theft

and

reset,

was accordingly
Court.

the

full

3

And

repelled, after

this

precaution
Supreme
argument by
should never be neglected where there appears any doubt as to
1

Hume,

ii.

169

Ibid.

ii.

170.

:l

Maodnnald and

Jaiui.-on, Aug.

!>,

1770.
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the precise nature of the crime which the prisoner has commitfor the distinction between different crimes is often exceed;

ted

to
a
ingly thin and unsubstantial, and it is no easy matter priori
determine on which side of the line the weight of the evidence

A

will incline.

where the

libel

case
signal instance of this occurred lately in a
laid for robbery only, and the evidence esta-

was

blished that the spoliation was accomplished without violence, and
so the Jury found the pannel guilty of theft ; upon which the

Court found that no sentence could pass upon the verdict.
11.

l

A crime may be charged under many aggravations,

highest denomination, and it is
competent in such a case for the prosecutor to abandon
the greater charge, and insist in the lesser, or for the jury

or at once under

its

to find the latter proven,

and not the former.

In cases which admit of a great number of aggravations, as
which may be aggravated by housebreaking, by opening

theft,

by being committed by a person habit and repute
and previously convicted of theft or assault, which may
be committed to the effusion of blood, fracture of bone, mutilation of the person, or danger of life
it is usual and expedient
to lay the crime in the major
proposition, under the heaviest
aggravation which is likely to be established in the proof; and
upon such indictment, it is not necessary to have more than
one minor, or narrative, setting forth the facts which have actuand it is competent either for the prosecutor to
ally occurred
depart from, or the jury to find not proven, any one of the aggravations which they think proper. 2
Thus, where a house has
been broken into, and goods stolen by an habitual thief, it is
competent, and the uniform practice, to indict him under the
"
Theft, especially when committed by
major proposition of
means of housebreaking, and by a person who is habit and repute
a thief."
In such a case, one minor suffices for the whole comcrime
which has been committed and by simply departing
plex
from one or more of the aggravations, the prosecutor
may limit

lockfast places,

a

thief,

;

;

;

;

the charge accordingly ; or
on the proof, the jury

by negativing one or more of them
may in like manner restrict the libel to

1

Peter Wallace,

May

21, 1821

;

Shaw, No. 30.

a

Hume,

ii.

170.

OF

1.

1
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the facts which have really been established in evidence before

them.

A charge of murder is held to include under it one of culpable
homicide so that, under a charge of that serious description, it is
;

jury to find the prisoner guilty of culpable
the
homicide, though
punishment should amount only to a week's
Of
course, it is unnecessary in a case of homiimprisonment.

competent

for the

cide to libel alternatively on murder and culpable homicide ;
but if there is any chance of the case amounting to the former
it

crime,

amount

should be laid solely for

to the latter,

it is

it

can in any view only

if it

;

unfair to run the chance of exciting a

prejudice against the prisoner, by charging him with a heavier
offence than under the circumstances can be substantiated.

is
competent for the prosecutor to state a charge
the
pannel, under the mildest epithet which the
against
circumstances will admit ; and it is no objection to the

12. It

proceeding that the offence might have been charged
under a heavier denomination, provided the facts set forth
in the minor are not inconsistent with the major as it
stands.
In the case of those crimes which have sundry different appellations,

way

drawing

after

of punishment,

them

consequences in the

different legal

power of the prosecutor to charge
either under their highest or any inferior denomination
it is

in the

them
which they may bear. Thus, the invading and beating another
in his house, may be charged either under the name of hamesucken, which is in general a capital offence, or assault, especan
cially when committed on any man in his own house, which
be followed only by arbitrary pains.
So far was this formerly
1

was permitted to a prosecutor
murder
to pass from a libel which
charged, under the old law,
under trust, or theft in a landed man as treason, and restrict it to

carried, that in Mackenzie's time

it

a charge of murder, or theft, aggravated by the condition of the
2
On the same principle it is competent to charge treaculprit.
sonable acts as sedition, and so bring them under our common
law, and ordinary forms of criminal proceeding
'

Hume,

ii.

1

7<>.

-

M.u-krnzic,

ii.

-J

1

,

No.

;

-'5.

for

although

it
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a rule of the English law that the felony merges in the treason,
and it may be necessary to adhere to that rule, in proceedings
under the treason law; yet fortunately no such principle is
and in proceedings for sedition the
recognised in our practice,
is

Scottish practice

is

alone to be regarded. 1

competent to combine several criminal acts
into one libel, though ever so heterogeneous in their own
nature, provided they have been committed by the same
13. It

is

pannel or pannels ; but in such a case it is in the power
of the Court, on special cause shown, to direct the trial of
one charge to proceed before the others are taken up.

From the earliest period, it has been a rule of our practice that
different acts, not only of the same species of offence, may be
a pannel in one libel, but of different offences

charged against
committed at different times, and on different individuals. 2 Thus,
the noted Major Weir was tried on one libel for incest with his
3
The
sister, adultery with several other women, and bestiality.
objection of ciitnulnfto crimltiis was repelled in a case where the
crimes charged were incest and adultery, followed by the poison4
And in the noted instance of Elliot Nicoling of the husband.
son and Maxwell, an adulterous intercourse, followed by forgery,
conspiracy, and an attempt to poison, were tried in one and the
same libel. 5
In these instances the different crimes in a certain degree
cohered together, and were part of one nefarious proceeding. But
the same rule is followed even in cases where the crimes
charged
have no sort of connexion with each other, as a theft from one
6
person, a forgery from another, and a murder of a third.
Thus,
an act of murder and fire-raising committed at the same time, an
assault committed on a person of whose evidence the
pannel was
afraid, and an attempt to suborn, were tried at the same time in
one libel. 7 Treason, cursing of parents, and parricide, were sustained in the same libel in one case; 8 murder, forgery, assault,
several acts of robbery and oppression, committed on different
per1
This was laid down in M'Kinlay's case, July 1817.
4
Nairn and Ogilvie, Aug. 5,
Weir, April 9, 1670.
G
Nicolson and Maxwell, San. 1694.
Hume, ii. 172.

July 1713.

8

Philip Standfield, Feb. 6, 1688.

2

Hume, ii. 171, 172,
1765; Hume, ibid.
7

3
5

Major
Elliot

Robert Stewart and Others,
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1
at different times, in another. In later times, the

same

practice has, from the vast increase of crimes, become unhappily
too frequent. In a recent case at Aberdeen, one pannel was sent

an assize charged with no less than nine acts of housebreaking,
committed through a course of years, and of five of them he was
2
actually convicted; and in another, an indictment containing
to

twelve capital charges of forgery were sent to the assize, of nine
of which the prisoner was found guilty. 3
Two murders were
4
charged and served against a prisoner at Jedburgh in 1 823, and
5
and in the noted case of Burke and
at Edinburgh in 1820;

M'Dougal, Dec. 24, 1828, it was unanimously held by the Court,
argument and the most strenuous opposition from
Dean of Faculty Moncreiff, that it was competent to charge a

after a full

pannel in one indictment with three separate murders, committed
in different places, and at the interval of months from each other. 6

But while this is well established on the one hand, it is not to
be imagined on the other, that either the prosecutor is obliged to
proceed with all the charges at one time, or the Court to admit
such an accumulation of charges to proof at one time and with
where such a proceeding is likely to be attended with
and serious injustice to the pannel. On the contrary, the
prosecutor may proceed with what number he pleases, adjourning
the consideration of the others to another opportunity and in like
manner, the Court, if they see cause from the excited state of
one

assize,

real

;

excited against the
public feeling, or the prejudice likely to be
to apprehend injusof
an
accumulation
from
such
charges,
pannel

him from the trial of all the charges at once, may direct
the prosecutor to proceed to trial, in the first instance, with one.
Of the exercise of this power there are many old instances on

tice to

7

and the Court, in a recent case, where the pannel was
three murders, which had vehemently excited the
with
charged
and
there was reason to apprehend that he would be
mind,
public
one assize,
prejudiced by having them all tried at one time, and by

record;

to proceed
separated the trials, and directed the Lord Advocate
8
As this, howin the first instance with the proof of one of them.
8
Charles Bowman, Aberdeen,
James and Patrick Faa, Dec. 2, 1696 ; Hume, ibid.
3
Hubi-n
Autumn 1H27.
i.
314.
Malcolm
Aberdeen,
18-JG,
Ante,
Gillespie,
April
Autumn 1823. 5 Robert Surrage and Others, Sept. 7, 1820 ; Shaw,
Scott,
1

'

Jedburgh,
6
Burke and M'Duugull, Dec. 24, 1828; Syme, 350.
No. 15.
M, 1727; Hume, ii. 174.
24, 1738; Walter Buchanan, Dec.
I

24,

1828; Syme, 350,

:J.VJ.

7

David Young, July

s

Burke's case, Dec.
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is a step which obviously goes to delay and impede the
administration of justice, and may sometimes considerably abridge
the proof of the prosecutor, by obliging him to bring forward

ever,

separately the proof of charges which depend upon each other,
it will not be taken but on due cause shown to the Court, and in

circumstances where real prejudice is on reasonable grounds to be
apprehended to the pannel from its not being adopted.

14. It

is

not competent for several different prosecu-

tors complaining of separate injuries, to combine their
instance into one libel ; but in a prosecution at the in-

stance of the

Lord Advocate, the

private parties injured
instances
or concourse
their
either
unite
may
separate
with that of his Lordship.
It is

an established rule of law, indispensable to prevent indiby the combined strength of many

viduals from being oppressed
different prosecutors, each

complaining of a separate offence, that

no accumulation of prosecutors shall be permitted but that each
must raise his own libel, and stand or fall by the merits of his own
But the case is different where the prosecution is
prosecution.
at the instance of the Lord Advocate, and the private parties
;

1

merely appear as joint prosecutors with him, or as lending their
concourse to a proceeding in which he is the substantial pursuer.
Such proceeding is competent, 2 because no injury is there inflicted on the pannel, and he is in a more favourable situation than
he would have been, had the Lord Advocate prosecuted all the
charges, as he might have done, in his own name alone, and called
the other prosecutors as witnesses to support

them before the

assize.

15.

But

it is

competent to accumulate many different

pannels into one libel, if they have all concurred in bringing about the same criminal kcts ; but in such a case, it
is in the
power of the Court, upon special cause shown,
to separate the trials and send them to the assize in the
first instance
by themselves, who are represented as mate-

rial
1

witnesses in behalf of the others.

Hume,

ii.

Dec. 18, 1727

174, 175.
;

8

Clergymen of Orkney, Aug. 1, 1712; Walter Buchanan,
Jean Dougal and Others, Jan. 15, 1728 ; Hume, ii. 174.
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Although the accumulation of prosecutors

is in the
general case
otherwise with the including of a number of pannels in one libel, which is in every case competent when they are

not legal,

it is

charged as accessary either directly or indirectly to the same criThis is matter of daily practice, and it obviously is
minal acts.
1

indispensable in every code of criminal jurisprudence, because,
many different individuals often combine to commit one crimi-

as

nal act, justice requires that they should jointly be responsible
2
In
for the deeds which they have jointly chosen to perpetrate.

such a case they are all liable, singuli in solidum, for the full legal
and cannot be heard to plead that the libel should be
penalties
;

apportioned out

among

the different pannels in proportion to
Law holds them all

their separate shares in the transgression.
jointly responsible for the acts which they

have jointly commitis
ted; leaving
pronounced, to
to
what
the
may appear to be
punishment according
apportion
it

to the Court,

when

sentence

the merits of each individual case.

In this way, however, great hardship may sometimes be experienced by the prisoners. For what if some of the persons included in the libel are the witnesses who could bear the most deci-

and they have been put there by a
designing prosecutor purposely to deprive them of the benefit of
Such an attempt, though unknown under the
their testimony?
public prosecutions of Scotland, is familiar to the more polluted
channels of its Civil Jury proceedings, and might very possibly

sive evidence in their behalf,

recur in our Criminal Court, either in arbitrary times, or if private prosecutions should again come into general use. For such

an effectual remedy provided in the power vested
Judges, upon a motion made by the prisoners and cause
shown, of separating the trials, and sending those to the Assize in

a case there

is

in the

the

first

instance,

who

ers to their defence.

3

are

deemed

Upon

essential

a motion

made

by the other prisonin

such circumstances

to
by the prisoner's counsel in a recent case, the Lord Advocate,
deserted
once
at
over
the
of
twice
the
avoid
evidence,
going
delay

the diet against the prisoner, whose evidence was deemed material,
and he was dismissed from the bar, and gave evidence in favour

1

Hume,

ii.

*

173.

Hume,

ii.

175.

M'Nicol, M'Culloch, and Others, July

J744

;

Hume,

VOL.

II,

ii.

I

7.\.

3

Fife,

1744;

176.

Q

M'Nub, and Stedman, June 30, 1691
Stirling

Scott,

;

and Others, July 22,
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of his former associates.

1

And

in another instance,

on a similar

2

motion, the Court separated the trials.
It is only, however, in the event of the pannel, whose evidence
is desired, being either acquitted, or dismissed from the bar, that

they can be admitted to give evidence in favour of their associates.
Certainly, if they are convicted of any offence inferring
of
infamy, they cannot be permitted to give testimony in favour

any others charged in the same libel with a similar offence and
even in the case of one convicted of assault, riot, or any minor
offence, not followed by such a stigma, it is difficult to see on
what principle he can, after having been proved to have himself
been concerned in the crime, be adduced as a witness to screen
others from the punishment due to their share in the delinquence.
;

not to be supposed, however, that the Court have no discretionary power in this matter ; or that they are obliged, in every
It is

case,

upon the mere allegation of one of several pannels

he

that

requires the evidence of one of his associates, straightway to sepaSuch a power of compelling a separation would
rate tlio trials.

be liable to evident abuse, not only as affording a most dangerous
facility to pannels to get up stories supported by each other for
their defence, but as often interfering seriously with the chain of
is to be obtained.

On

evidence by which the conviction of either
this point, therefore, it is fixed that the

Court are invested with

a discretionary power, and that they should not comply with the
request, unless they are satisfied that it is made in good faith, and
that

its

refusal

would

really prejudice the pannels in their defence.

cases, accordingly, when the Court were not satisfied
with the grounds stated for the motion in support of the separa-

In

many

3
This took place particuthey have refused to accede to it.
in
a recent case at Glasgow, where the matter underwent
larly
a very full discussion.
It was there moved
by the prisoner's

tion,

counsel, that the trial of one specified by name should first proceed, in respect he was the only person present, except the policeofficers, at

the

commencement

of the affray, and

that therefore

there was a penuria testium.
This was strongly opposed by the
the
public prosecutor, upon
ground that though it was competent for the Court to separate the trials, yet this was a
power
1

Robert Sun-acre and Others, Sept.

Barnet, and Others, June 13, 1731

;

7,

1820

;

Shaw, No.

Justice- Clerk's

MS.

15.
3

?

Thomas

Kettle,

James

James Justice and David

Howe, July 30, 1744; Margaret and Agnes Adam, June 24, 1774; Hume,

ii.

176.

'>!

LIBEL ON INDICTMENT.

243

which should not be exercised except on strong grounds, because
enabled the counsel for two of the pannels to precognosce on

it

oath the witnesses for the other prisoner, contrary to the usual
practice, and that no sufficient grounds had been stated for it in
that case.

Lord

Justice- Clerk Boyle

and Reston, " having con-

sidered the whole circumstances of the case, find no sufficient
1
grounds stated for making the separation asked."

not competent to compel different pannels,
charged with separate and unconnected crimes, to stand
trial
together ; and if such an accumulation be attempted,
16. It

is

the Court will either throw out the libel as irrelevant,
or grant a separation of the trials.

There

is a third, and a still more
exceptionable form of cumuactionum, that where several persons are charged in the
same libel with separate and unconnected crimes.
There is an

latio

obvious impropriety in thus blending together different persons

and crimes not united together by any common bond, not only
from the confusion and perplexity which may naturally be exbut from the prejudice which an innocent or
pannel may receive from being tried at the same time

pected at the
less guilty

trial,

with one whose case

is clear, or criminality of the most atrocious
For
our practice does not in the ordinary
these
reasons,
degree.
and
case allow the prosecutor a free range in this particular
therefore it is certainly not competent to charge in the same
libel, John with a murder, James with a theft, and George with
a forgery, all unconnected with each other. 2
Several instances,
indeed, occurred in former times, of separate processes being
thus huddled together into one indictment 3 but they are now
regarded as bad precedents, since more correct ideas have become
;

:

prevalent, from the improved jurisprudence of

modern

times. In

a late case, accordingly, at Aberdeen, where two women were
charged with separate acts of uttering forged notes, unconnected
with each other, though committed at the same time and place, in
the same libel, the Lord Justice-Clerk Boyle at once separated
the trials, and expressed an opinion that such a mode of classing

be attempted. 4
together unconnected crimes should not again
1

Robert Young, Andrew Home, William M'Kain, Glasgow, Sept. 1816; JusticeMS. and Record. 8 Hume, ii. 176, 177. 3 Which see in Hume, ii. 177,

Clerk's

178.

4

Helen Hughes and Mary

Fly<l,

Aberdeen, Sept. 1*24; Justice Clerk's

Ms.
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This rule, however, is to be understood in a reasonable, and is
It is still competent,
not to be construed in a peremptory sense.
and constantly done, to charge together in one libel unconnected
offences, if both pannels are connected in one of them ; and this
is

matter of daily practice. Thus,

if

John and James are together

implicated in one theft, by housebreaking and theft, and James
has been guilty of a separate offence by himself, it is clearly com-

petent to include both in one libel, the first charge of which relates
to both pannels, the second only to the latter.
Thus, where two

persons were tried for a robbery, executed by the one, and planned
by the other, the former was tried in the same libel for another
1
crime, executed by him alone, in a different part of the county.
The objection of cumulatio action tun, was repelled in a case where

three persons were indicted for one act of shopbreaking, in which
three were concerned ; and for another, in which two of them

all

only were engaged, both shops being situated in the same town,
and the pannels connected with each other. 2 In like manner,
where two pannels were charged, one with housebreaking in Edinburgh, and another act of the same crime at Nidpath Castle, in
the county of Peebles, and the other with resetting the goods

Edinburgh alone, the objection of cumulatio actionum
was repelled. 3 The like objection was repelled, where three
prisoners were indicted for various acts of theft, and three others
with resetting the goods stolen on three different occasions. 4 Indeed, in the case of thieves and resetters, it is the constant practice to try them altogether, at one and the same time, and in one
and the same libel a proceeding of which none of them can

stolen in

;

when

their proceedings are so intimately connected,
and they were willing to combine so closely together, for the
Thus, it appears that the objection of
purposes of depredation.

complain,

cumulatio actionum

is

only sustained where different pannels,

unconnected with each other by any one link, are massed togebut that it
ther, and that in such a case it is insurmountable
does not hold where the separate acts of the pannels are parts of
;

the same criminal delinquence, pursued through its different
stages, or where the different culprits are so far blended as to be

exposed
It is
1

any one charge in common.
competent for the Court, where the objection of

to

also

8
Anderson and Marshall, Nov. 25, 1728; Hume, ii. 178.
Clark, Calder, and
3
Archibald Stewart and Charles Gordon, Feb. 14, 1785;
May 6, 1780.

Donaldson,

Hump

'hid.

4

William Campbell and Others, April 22, 1822: unreportcd.
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pronounce a general interlocutor
of relevancy upon the whole charges standing together, and
separate the trials one from another, by taking them up on dif-

riimuliifio iictionum is stated, to

ferent days, and with different juries, balloted from the same
Assize. This was done by the Court in several cases ;* and it is

attended with the advantage of bringing the matter for consideration in complicated cases, more distinctly under the notice of
the jury, and relieving the pannels from any prejudice which
they could possibly derive from being tried together.

17. The minor proposition of the libel sets out with
an affirmation that the pannel, or each of them, is guilty

of

or some of the crimes described in the major

all

and

in that part of the libel great care

is

;

necessary, to

make the charge against each correspond correctly with
the major applicable to his case.

" Yet
proposition commences with these words
and of verity, that you the said A. B. are guilty of the

The minor
true

it is

and part." Simple as these words appear,
no part of a libel in which more nicety is sometimes
required, or in which an error is attended with more fatal consesaid crime, actor, or art

there

is

quences.

When the major contains one crime merely, as theft or murder,
and there
sary

is

is

only one pannel charged in the libel, all that is neceshe is guilty of the crime, actor, or art and

to affirm that

But these words are indispensable; and, accordingly,
the words " are guilty of the said crime, actor, or art and
part," were omitted by mistake, the blunder was held to be fatal
part.

when

2

The omission of the words "are crimes of
an heinous nature, and severely punishable," was considered
equally fatal in another instance, though these were mere words

to the indictment.

3

of style at the close of the major proposition.
But when the major contains different crimes, or different

who
degrees of the same crime, and there are different pannels
stand in different degrees of delinquence, it is necessary that
the minor in this clause should specify accurately the degree of
Elliot, Nicolson, and Maxwell, Jan. 1694; Margaret and David Mylcs, Nov. 17,'
*
Elizabeth Bu1702; Thos. Mowbray and Others, March 13, 1717; Hume, ii. 179.
*
Mcthvcn and Others,
chanan, Sept. 21, 1821, Perth, Record; Justice-Clerk's MS.
1

Perth,

Sept. 30,

I

-si

5,

Uerord.

24-6
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delinquence with which each

is
Thus, suppose there
charged.
are three pannels, one of whom has been guilty of stouthrief,
while, in common with the two others, he has been guilty of

theft,

by housebreaking, and

that

one of these two be habit and

repute, and has been previously convicted of theft, while the
other has been convicted merely, the major must run thus
:

"

Albeit,

by

the laws of this and of every other well-governed
when committed by means of housebreak-

realm, theft, especially

and by a person who is habit and repute a thief, and has
been previously convicted of theft, as also stouthrief, are crimes
of an heinous nature, and severely punishable yet true it is, and
of verity, that you the said A. B. are guilty of the said crime of
theft, aggravated as aforesaid, and of the said crime of stouthrief,
actor, or art and part and you the said C. D. are guilty of the
said crime of theft, aggravated by housebreaking, and by being
habit and repute a thief, and having been previously convicted of
and you the said E. F. are guilty of
theft, actor, or art and part
the said crime of theft, aggravated by housebreaking, and by
having been previously convicted of theft, actor, or art and part."
This phraseology may appear at first sight to savour of tautology
but it will be found upon examination to be all strictly necessary,
and indispensable to distinguish the separate degrees of delining,

;

;

;

;

quence charged against each individual.

And

great accuracy

is

required in these particulars, because it is part of the libel which
contains the prosecutor's affirmation as to the pannel's guilt ;

and he cannot advance or prove beyond what he has there affirmed,
so that any inaccuracy there is generally fatal to the indictment.
For the same reason, where more crimes than one are stated
in the major proposition, it must not only be affirmed that they
are crimes of an heinous nature, and severely punishable ; but
farther, the minor must state that each pannel, if he is meant to
be charged with more crimes than one,

is

guilty of the said crimes,

and part because, if more crimes than one are set
forth in the major, and the pannel is accused merely of being
guilty of the said crime, there is an uncertainty of which he is
meant to be affirmed to have been guilty, which shall prove fatal
actor, or art

to the indictment.

:

An

instance of this occurred in the

Comet

end proved fatal to the prosecution. The crimes
in
the
charged
major were there culpable homicide, as also reckless steering and running down any boat or vessel
but the minor,
instead of affirming that the pannels were guilty of the said
case,

and

in the

:

<)]

I.IHEL
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It was
crimes, affirmed that they were guilty of the said crime.
strongly objected that there was here an uncertainty which crime

was meant to be charged; and, to avoid the difficulty, the prosecutor took the major proposition of culpable homicide, and the
minor, of the reckless steering, which was more correctly drawn
than that which charged the former crime, and on this patched
record obtained a conviction in the Admiralty Court; but the
error was held irremediable by the Justiciary Court, and the transposition inadmissible, and the sentence was in consequence sus1

pended

simpliciter.

It follows from this, that where there are several
pannels, and
more than one crime, or more than one degree of crime in the

major,

it is

necessary not merely to say that each is guilty of the
one or other of them, but to go a step farther,

said crimes, or of

and specify which of the crimes each has been guilty of, without
confounding him with the other. When once the principle is
admitted, that the affirmation in this part of the libel forms the
measure and the limit of what can be proved against each pannel, this follows as a

matter of course.

Thus, where a

libel

was

common

law, and on a statute, and the minor merely set
forth that the pannel was guilty of the said crime, it was held
that the common law charge alone could be proved, and that the
laid at

2

statutory one must be abandoned.
But the rule is different where the statutory enactment does
not create a new offence unknown to the common law, but merely

augments the punishment of what was already regarded
minal delinquence.

Of

cutting and

capital.

maiming

this

kind

That

as a cri-

the recent act rendering
statute does not create a new

is

only augments the punishment which may follow its
In such a case, though the libel is laid at common
conviction.

offence,

law

it

for assault,

and cutting and stabbing, and on the statute there

truly only one offence, the statute merely rendering capital
what was before punishable only with arbitrary pains and, there-

is

;

drawn, if it affirms that the pannel is
" of the said crime" or " of one or more of the said crimes,"
guilty
without any aggravation. 3 This is the usual style which has

fore, the libel is correctly

been adopted, where the act merely enhances the punishment of
the common law
though in many cases the practice has been
;

1

a
James Hollo, Sept. 1818,
M'Innes and M'Bride, Dec. 22, 1825; Ante, i. 124.
*
James Cowans. March 4, 1825; unreJustice-Clerk's MS.
;

Perth; unreported
ported.
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" are
guilty of the said crime of assault, aggravated, and
with intent as aforesaid, and of the said crime specified in the
said statute." This form is, without doubt, also relevant and it
should be followed in all those cases under the statute where
there is the least doubt of the crime coming under the common
law, as pointing the gun, and drawing the trigger, without discharging the piece, although, under the latest authorities, that
would at common law amount to an assault.
Where a crime is stated in the major with one or more aggravations, it is indispensable that it should be affirmed in the minor
" of the said
or
that he is
as

to say,

;

1

aforesaid,"
crime, aggravated
guilty
aggravated in the way set forth in the major, and intended to
reach his case as, " aggravated by housebreaking, and by being
habit and repute a thief," or, " aggravated by being committed
to the effusion of blood and danger of life ;" because it is this
;

part of the indictment which contains the affirmation of the pan-

and limits what can be proved against him.
more than one pannel, and different aggravations apply to each, the latter mode must be adopted.
In a case
where the pannels were charged with stouthrief, as also theft by
housebreaking, and being habit and repute thieves, but the prosecutor had stated in the minor merely that " you are guilty of
nel's criminality,

Where

there are

the said crimes" instead of saying, " the said crime of stouthrief,
and the said crime of theft, aggravated as aforesaid ;" he was

obliged to pass from the whole aggravation libelled before the
pannels pleaded to the indictment ; and but for the circumstance

was proved, on which they were capitally conwould have enabled three of the greatest criminals
who ever appeared at the bar in this country to have escaped
with a few months' imprisonment. 2

that the stouthrief
victed, this

It frequently happens that a certain intent is
charged, which
forms the material part of the crime, as assault, with intent to

ravish

;

assault,

with intent to murder, or to maim, disfigure, or
In such cases the intent may be charged

disable, or the like.

in one of

two ways.

of the crime

itself,

It

as

"

may

either be laid as a substantive part
with intent to ravish," or as an

assault,

"
assault, especially when committed
aggravation of it merely as
with intent to ravish." The latter is in general the preferable
'Ante,
Reeoid.

i.

175,

~

Donaldson, Buchanan, and Forbes Duncan, Aberdeen, April 1823,
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because, under an indictment in the first form, if the
not proved, the whole libel falls to the ground ; whereas, if it is laid in the other form, the pannel may be convicted of
the simple assault, although the aggravation of the intent is

method
intent

;

is

found not proven.

According as the one or the other form

is

adopted, there must be a difference in the affirmation of guilt at
If the intent is laid as a subthe commencement of the minor.
stantive part of the crime, it is sufficient to say that the pannel
" of the said crime
is
;" because there is only one crime,
guilty

without any aggravation, set forth in the major. But if it is laid
as an aggravation, then the minor must affirm that " you the said

A. B. are guilty of the same crime, aggravated, and with intent
as aforesaid ;" and unless this is done, the intent which forms
the essential part of the crime cannot be proved.
this description lately

ment

proved

fatal to

in a very important case, that of Stuart,

The pannel was

An

error of

one charge in an indict-

June

15, 1829.

there accused of murder and theft at

common

also " the

wickedly and feloniously administering any
of
laudanum, or other narcotic and deleterious subquantity
to
stance,
any of the lieges, to the grievous injury of the person,
with intent to murder, or to produce stupefaction, and thereafter
The minor charged the pannel with " the said
to steal," &c.
crimes of murder and theft, as also of the said crime of feloniously administering laudanum, or other narcotic and deleterious sub-

law, and

stances,

It was objected,
aggravated with intent as aforesaid."
murder was stated as a substantive part of the

that the intent to

crime in the major proposition, and as an aggravation only in
the minor, and therefore that the two did not cohere.
The
much
and
was
less
substantial
in
than
the
objection
very critical,
opposite case of the crime being stated with an aggravation in
the major, and without it in the minor; because there could be

no question that the intent stated in the major was in substance
an aggravation, and was so stated in the major, though without
been
the word "
which is its usual
especially,"

added

;

but notwithstanding

this,

precedent, having
the Court found the charge in

A

the indictment, where this error occurred, irrelevant. 1
decision,
proceeding on the same principle, was pronounced shortly before

by the High Court,
the pannel.

in another case in relation to the citation of

Two men

were there charged with robbery, or
1

Shaw, NO,
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with assault aggravated by the intent to rob.

Their citation

"
called upon them to stand trial for
robbery, or assault, with
It
said indictment."
in
the
mentioned
intent to rob, in manner
to rob was stated as an aggravation
as
a substantive crime in the citabut
only in the indictment,

was objected, that the intent

and therefore that the one was inapplicable to the other.
" in
refused to listen to the answer, that the addition
Court
The
manner mentioned in the said indictment," in effect rendered the
tion,

same as in the libel, and, holding
specification in the citation the
the distinction between intent as a substantive part of the crime,
an aggravation, to be thoroughly established, sustained the
to the
objection, how thin and critical soever, as a sufficient bar

and

as

1

pannel's pleading to that part of the charge.
It is no less necessary to attend to the introduction of the
preferred in the libel, and
major of only one of which
In such
it is possible that the pannel can have been guilty.
a case the minor must charge him alternatively with the one

minor,

if

an alternative charge

is

different crimes are set forth in the

or

other crime;

the

and

if

it

affirms

in

general that he

is

guilty of the said crimes, without specifying one or other of
them, the indictment is plainly objectionable. Thus, if theft, as
also robbery, rape, as also assault, especially when
with intent to ravish, are stated in the major, and it

committed
is

intended

to charge the pannel with one or other of these crimes, not both,
on different occasions, it is necessary to charge him with being

" said crime of
guilty of the
robbery, or the said crime of theft,"
in the first case, and " of the said crime of rape, or of the said
crime of assault, aggravated, and with intent as aforesaid, in the
second."

Many

cases have occurred in

which an error of

this

description has been held fatal to an indictment.

18. It

indispensable that the pannel be charged with
"
actor,
being guilty of the crime for which he is indicted,
or art and part."
is

" are
only remains to add, that the words
guilty of the said
or
art
and
seem
to
be
not
crime, actor,
part,"
merely an usual, but
a necessary and indispensable addition to this part of the
It

For the statute 1592,
1

c.

153, has declared,

" That in

charge.
time

all

Alexander Wright and William Moffat, Feb. 26, 1827; Syme, 136.
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criminal libels sail conteine that persones
complained
and pairt of the crimes libelled, quhilk sail be relevant
to accuse them thereof; swa that no
exception or objection take
awaie that part of the libel in time dimming." " Under the broad
and positive injunction of this law," says Mr Hume, "a general

coming
on ar

all

airt

charge of art and part became an ordinary, or rather a necessary
and unexceptionable member of all criminal libels, without exception even of those where, according to the story told in the
libel, there may seem to be no room, strictly speaking, for a
The late statute, which abolished the At
charge of accession."
1

" That when the
charge of art and part is
set forth in the outset of a criminal libel, it shall not be
necessary
least clause, declares,

charge in the latter part thereof, according to the
form usually observed in the clause usually commencing with
the words At least and that it shall be competent altogether to
omit the said clause, any law or practice to the contrary notwithto repeat that

;

2

Under these authorities it seems indispensable that
standing."
the clause of art and part should appear in this part of the libel ;
it is not sufficient to say, that it
may be omitted at the prosecutor's pleasure,

and that

if

not inserted, he merely loses the benefit

of proving accession ; for where the old statute expressly enjoins
that this clause shall form a part of all criminal libels, and the

recent one merely declares, that when set forth in the outset of
the libel it may be dispensed with at its close, and in consequence of this permission, the At least clause has gone out of
practice; the inference seems unavoidable, that if this clause is
altogether omitted, the libel is drawn in the face of the statute,

and can receive the sanction of no criminal Court whatsoever.
" are
It has been found, accordingly, that when the words
guilty
of the said crime, actor, or art and part," were omitted, the libel
was irrelevant. 3

19 The minor proposition must in general specify the
time when the offence was committed, as nearly as it can
be ascertained ; a latitude of three months being allowed
to the prosecutor, within which he
charged, if so stated in the libel.

The
1

I

subsumption of the minor proposition of the

Hume,

^-21

;

may prove

ii.

::).

unrcpoited.

"

9 Gco. IV.

c.

'2f>,

0.

3

the facts

libel, as it is

Elizabeth Ihu-hauan,

Perth,

Autumn
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called, or the narrative of the facts

with which the pannel's guilt
" In so far as on

inferred, begins in general with these words,

is

the 15th day of July 1830, or on one or other of the days of
that month, or of June immediately preceding, or of July imB, did," &c., and then
mediately following, you, the said

A

follows the description of the place where the crime was comIn this particular of the time, a greater latitude is
mitted.

allowed to the prosecutor than in any other part of the libel ; for
he must be quite specific in general, botli*a*s to the place where
it was committed, and the mode of its perpetration ; and no alternative of another place can in the general case be admitted ;
whereas he may prove the crime on any one of these months
1
The reason of the difference is founded
specified in the libel.
in the experienced difference of the memory of witnesses in rela-

and any other particular involved in the commission
are in general extremely distinct as to the place
where it was committed, and the circumstances and mode of its
perpetration and they can speak to these particulars with sufficient precision even after the lapse of years; but, as to time,
tion to time,

of a crime.

They
;

they become after a short time beyond measure confused and
contradictory, to an extent which would be a priori incredible to

one not

practically acquainted with these matters.
They are
unable
a
to
after
few
whether
an event
months,
frequently,
say

summer or winter, seed-time or harvest, though
are
distinct as to the place and circumstances of its
quite
they
commission.
signal proof of this occurred lately at Invertook place in

A

where the pannels were charged in 1830 with a
murder committed in 1825. The witnesses were all extremely
distinct as to the facts of the murder, and the appearances exhibited by the dead body but there was an irreconcilable difference between them as to the year when it occurred. Twenty
or thirty, many of them assigning apparently valid causes of
knowledge, fixed it in 1825 as many, with as good reasons for
remembering the time, in 1826; and when at length an entry in
the books of the vessel, on board of which the deceased was a
ness, in a case

;

;

seaman, fixed the time in 1825, a similar diversity arose as to
the time when the principal witness, a servant-maid of the pannel's,

was

in his service,

and that

in the

dence in such contradictions as proved
1

Hume,

ante, 1. 85.

ii.

220, 221.

3

end involved the evi-

fatal to the prosecution. 2

Durrand, Henderson, and Jamieson, Inverness, Sept. 1830;
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months has now for a very long time
which the prosecutor may prove his

fixed as that within

to secure against the chance of error, one month is
selected
immediately before, and one immediately after
usually
that in which the crime is supposed to have been committed. 1
libel;

and

It need hardly be observed, that except in some special cases,
which will be immediately noticed, there is no greater latitude
allowed to the prosecutor, and most certainly that a libel which

A

does not specify any 4jfrme at all
even in cases where this latitude

is

clearly bad.

And

2

in truth,

taken, the pannel suffers no
for the day on which the act is supis

sort of injustice thereby ;
posed to have been committed, is

defence resolves

itself into

an

always specified, and if the
alibi, so as to make time a matter

of importance, it is incumbent on the prosecutor to fix down the
crime on the very day libelled, and even at the hour specified by

and if he is proved to have been
and
hour, so as to render the commission
day
3
But of
possible, he will obtain an acquittal.
rest the case on alibi, or a dispute as to time,

his witnesses

;

elsewhere at that
of the crime im-

the intention to

due notice must
be given to the prosecutor in special defences and in ordinary
cases, if this is not done, and the prisoner has thereby intimated
that his defence does not rest on any thing regarding time, the
offence may be proved not merely on the day libelled, but at any
time within the three months. In a late case, where the defence
;

was

alibi,

which was stated

in the special defences, the prosemoved that the pannel should be

cutor, before the proof began,

but this the
obliged to state where he was on the day libelled,
the
forth
set
not
had
the
as
Court refused,
special day
prosecutor
After the proof for the prosecution was concluded,
that the prosecutor should now fix on the day

of the theft.

the

pannel moved

4
of the theft, but this the Court also refused.

20. In special cases, where the precise time when the
crime was committed cannot be ascertained, and in some

and forgery, it is competent to take
much wider latitude, and to charge the offence as ha-

cases of theft, reset,
a

1

Hume,

ii-

12-21.

8

John Love and Others, May

4,

1687; Hunu-,

ii.

30; and Robert Wylic, Glasgow, April 1820, where a libi-1 tor n-s,-t
vmt. no time being specified either of the first reset, or the finding
stolen goods.

3

Hume,

ii.

'J21.

4

Charles Small, Sept.

2!>,

18:J1

;

-J-JO

w;is

;

Shaw, No.

found uot rclc-

in possession of the

Jedburgh, Justice-
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ving been committed within the narrowest limits which
the circumstances of the case will admit.
There are many crimes which, from their very nature, cannot
Put the case, that things
be fixed down to any particular time.
are stolen from a house at a time when all the family are from
home, and that
return, perhaps

it

is

discovered, for the

after the lapse of

first

when they

time,

months or even years

In such a case no other

after their

mode

of libelling can, by
departure.
of
be
that
it at same time to the
but
adopted,
laying
possibility,
prosecutor unknown in the interval, between the time the family
and this form, accordleft the house and their return to it;
1

constantly adopted, and admitted by the Court in such
the theft of hides was sustained as a charge against
a tanner's servant, though the only specification of the time was

ingly,
cases.

is

2

Thus

November

in

or

December 1785,

or January 1786.

3

The

like

course was adopted where the time specified was somewhere in
three months in regard to the theft of potatoes growing in the
4
fields.
charge of theft committed somewhere between the

A

2d January and the 10th April, was held good in a very recent
5
The like, where the time set forth was on various occacase.
A latitude of five months was taken and
sions in July 1824. 6
sustained in another case. 7
And where the pannel had been in
the master's service, from whom the theft was charged as committed, the indictment was sustained as relevant, though it specified the time no other way than
during five months of that occu8
A latitude of five months was taken and held compepation.
tent in a charge of stealing from a shop and cellar, by a person in
the service of the owner. 9
But in all these cases, as there is a
latitude
than
usual
assumed, it is incumbent on the progreater
secutor to state on the face of his libel such circumstances as
this deviation from the usual
practice, as that the theft
was committed from an unoccupied house, or by a clerk or servant when in the employment of his master ; and unless this is
done, it is doubtful whether a charge in such terms would be

warrant

In a late instance the time in a case of sheep-steal-

sustained.
1

Hume,

ported.

221.

ii.

James

8

Wylie, Dunsmore, and Others, Glasgow,

Lillie,

July 10, 1786;

Hume,

ii.

222.

5

*

Autumn 1823;

unre-

Andrew Young, Dec.

26,

6
Isaac Simpkins, Nov. 10, 1824.
Margaret Robertson, July 15, 1826.
9
9
James Ross, Dec. 23, 1818.
Rebecca Connell, June 6, 1824.
Hugh Sten-

1800,
7

8

ibid.

house, Jan. 10,

1822; unreported

;

Justice-Clerk's

MS.

ul-
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" On the 7th
September 1819, or on one
ing was laid thus
or other of the days of that month, or of the months
intervening
between the month of June 1819, when the sheep on the farm
:

were shorn and counted over, and the 1st November 1819, when
the sheep on the said farm and grazings were again counted."
This was held relevant the Justice-Clerk declaring, that if the
Court were to hold otherwise, it would frequently amount to
;

1
declaring impunity to that species of crime.
In like manner in regard to reset.
There are several reasons

which render

it
indispensable that a greater latitude in point of
time should be admitted here than in ordinary cases, because the

precise period when the crime was committed cannot be known,
and the only points which the prosecutor can distinctly fix, are
that of the theft where it is known, and that of finding the goods
2
A latitude of five months was acin the pannel's possession.
cordingly admitted in the cases of Johnston and Wylie, Glasgow, September 1823; and in a still later instance, the objection
that a latitude of five years was taken for the time of the reset,
was repelled, in respect the prosecutor had given all the information which he himself possessed, and that a more minute speci3
The crime was charged as committed
fication was impossible.
in July 1818, and the reset as then " or at some other time to the
prosecutor unknown," which left it open to 1823, when she was

apprehended.

On the same principle in cases of forgery. It is frequently
impossible to fix the place where, or the time when, the fabrication of the forged instrument was effected, which is usually known
only to the pannel himself; and the only matter which is usually
known

time and place of the uttering.
matter must be specifically libelled as to time but in
the former it is indispensable, and has become matter of esta-

This

to the prosecutor is the

last

;

blished practice, that a much wider range should be allowed to
the prosecutor. Thus, the range of all the months from January
4
August 1730 was assumed, without challenge, in an old case ;
range of the years 1781 and 1782 is taken for the
5
fabrication
and in a third, while the time of the fabricating the
plates is not at all mentioned, the whole years 1777 and 1778 are
assumed as the time within which the impressions were thrown
off.
More lately, the forgery was charged as having been com-

to

in another, the
;

MS.

*

1

Alexander Reid; Perth, Spring 1820;

3

Campbell's Case, March
Margaret Boug, Jan. lit, Is-J4; Ju>tir--Cli-rk's MS.
"
3
John Macuffa, Nov. 17S-J.
I7.-J1.
David IVi.l, An-. I-', 1780.

LMi.

Justice-Clerk's

Hume,

ii.

2:21.
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mitted in the year 1811, and the year 1816, and in the months of
January, February, and March 1817, which was admitted with1
It has become usual lately to libel the time as
out objection.
nearly as

it

can be fixed, or within the limits which can be assigned
to the prosecutor un-

and to add, or " at some other time
known ;" and this style has been sustained
for

it,

in several cases

which

2

met with

the greatest consideration.
In crimes, also, which are committed through a long course of

time, and

whose atrocity depends

in

some degree on

their long

continuance, as incest, adultery, lewd and indecent practices with
female pupils, or the like, a latitude still greater has, from the
3
In several older
earliest time, been admitted in our practice.
cases of this description, the crime was described in the libel
*
generally, as having been committed through several years ;
amounting in some instances to no less than five years. More
lately, in a case of

lewd and indecent practices by a schoolmaster

with his pupils, the time was laid generally, as in the years from
May 1757 to April 1758; and this was sustained, and sent to an
5
and in another instance, where the latitude was strongly
assize
:

to, the acts of incest libelled on were charged as having
been committed from January to June 1765 but the Court sustained the indictment, with no other restrictions in point of time. 6
In the case of John Bell, 2d December 1777, which was also one
of a schoolmaster charged with lewd and indecent practices with

objected

;

his female pupils, the libel included a

was strongly and justly objected

to

;

range of six years, which
but the Court " repelled the

objection taken to the latitude of the libel, so far as it charges
the several acts, from which the crime is inferred to have been

committed, through the period of six years

;

but found that the

to specify, so far as his information goes, the

prosecutor ought
particular times and years when, or within which, the several criminal acts were done and committed, and desert the diet of the

In general, however, it is true
present libel pro loco et tempered
of all those cases where an extraordinary latitude in point of time
it
unwillingly, and from necessity
and
it
that
will
not
sustain such a latitude where,
therefore,
only
by due diligence, a more accurate and specific detail could have
been given, or where there is nothing appears, either from what

allowed, that the law allows

is

;

1

William

M'Kay

and James M'Neil, April

Aberdeen, Sept. 1827.

3

Hume,

2,

1817

222, 223.

unreportedt

;

4

8

Malcolm

Gilles-

Major Weir, April 9, 1670;
Margaret Haitly, Jan. 12, 1674; James Mitchell, March 1, 1675 ; David Hog, July 8,
5
6
1700.
Forbes's Case, July 24, 1758
Nairn and Ogilvie, Aug. 5, 1765; Hume.
'
ii. 223.
John Bell, Dec. 2, 1777 ; Hume, ii. 224.
pie,

ii.
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on the face of the

libel, or from the nature of the facts
warrant such a departure from the ordinary rule. 1

charged, to

In cases where the criminal act charged is libelled as
having
taken place at the distance of many years from that of the service
of the indictment, it has been held, in several older cases, that a

much greater latitude in point of time may be allowed an indulgence which was justly admitted, from the experienced difficulty
of getting witnesses to
speak with precision to time after the lapse
of such a period. 2
Thus, Finlay M'Gibbon was sent to trial in
1669, on a libel which charged a murder as committed somewhere
in 1664, 1665, or 1666. 2 William Bruce, in 1670, was tried for
three murders done in 1642, 1643, or 1644 4 and Ludovick
More, in 1725, for an act of robbery charged as committed in
1711 or 1712: 5 and Charles Cunningham, tried in March 1783,
is sent to an assize on a libel
charging the crime as committed in
:

:

1780. 6

Still, even in these circumstances, if the pannel resort to
the plea of alibi, or make out that time is material for his defence,
the prosecutor will be compelled to fix the time more nearly ;

and

so, owing to the lapse of time, that is a disinherent
in his situation, which cannot relieve him
advantage
from the necessity of obviating the prisoner's defence. 7
if

he cannot do

The

must be quite specific in the general case,
where the crime was committed which
must be specified by name, parish, and county, or in some
equivalent way, so as to leave no uncertainty in this particular
and if the place specified turn out on the proof
not to be the one where the offence was committed, the
pannel must be acquitted.
21.

libel

as to the place

;

is more
is no
part of an indictment where precision
in
delicti ; because any inaccuthan
locus
the
required
describing
to the charge.
racy, how trivial soever, is there generally fatal
The reason of this excessive strictness is twofold. In the first

There

should be
place, the interest of public justice requires that there
no dubiety or hesitation as to the place where the crime charged
stated to have

is

1

Hume,

ii.

224.

been committed, both
*

Bruce, April 15, 1670.
March 1783. 7 Hume,

VOL.

II.

Ibid.
5

ii.

ii.

223

8

to distinguish that parti4

William
Dec. 2, 1669.
Finlay M<Gibbon,
G
Charles Cunningham,

Ludovick More, Jan. 29, 1726.
224.

R
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cular transgression from

any

other,

and

to afford the pannel, if

of

of establishing, by proof
really not guilty, the means
In the next place, the prosealibi, his innocence of the charge.
cutor has positively affirmed in his libel, that the pannel was
and the jury are only charguilty on the particular spot libelled,
there libelled as having
crime
whether the
with the

he

is

enquiry,
ged
been committed was brought about by him. If, therefore, it
comes out on the proof, that a crime was really committed by
the prisoner in the manner set forth in the indictment, but that
it was perpetrated in a different place, or in a different street or
is not proved, and the pannel, on
parish, then the crime clmrf/cd
the jury's oath, must be found not guilty of the charge preferred
before them.

This principle will be found

to justify all the

strictness in this particular for which our practice is distinguished,
and which occasionally has in so signal a manner defeated the

The remedy

ends of justice.

for it is to be

found in the adoption

of another principle which has not been established hitherto in
our practice, but for which abundant foundation exists both in

reason and justice, vi/. that though acquitted of the crime charged in that lonis* he should still be amenable to trial and punishment for the real offence committed in another place, and against

which the proceedings in the first trial should be held no bar
whatever, on the very ground on which the first acquittal is
But this is a mere speculation, unsupported hitherto
founded.
by any authority, and to which no weight should be attached till
it is

so confirmed.

The manner
these words:

in

"

which the

You

locus is in general described is in

the said A. B. did, within the house then or

lately occupied by John Johnston, saddler, situated at Colinton,
in the parish of Colinton and county of
Edinburgh," or "on the

High

Street of Edinburgh."

offence

was committed

is

The name

of the place where the

inter essentialia of the
description,

and

usual to add, for the greater distinctness, the name of the
owner of the house, field, &c., where it occurred, especially if it
be situate'd in a street or village, where no other means of designating it can be given. But it is not necessary to give the name
of any person whatever, if the place be sufficiently
designated
without it; as if it occurred on the street of a town, the quay of
it is

a harbour, the main-road through a village, &c. But if this be not
the case, it is hardly possible to designate the place
sufficiently,
but by the name either of a house, if it has a known
appellation,
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House, Hamilton Palace, Dunkeld House, Tay-

as Dalkeith

mouth

Castle, or the like, or

that of the house, if

crime

is

it is

is

by the name of the owner

not a well

as well as

known mansion. Where

the

often the case, on a particular road,
to describe the place to which the road leads, and

committed, which

the course
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the distance of the locus

from some known

name

is

delicti,

as nearly as

village, place, or house

of the farm, of which

it

on

can be gathered,
If it is on a

it.

apart, is described, with
has any ; if not, by its local
situation as nearly as can be done, with the addition, in either case,
of the parish and county. 1

field,
its

the

and that of the

tenant,

it is

field, if it

The

rule in general is, tha an indictment shall not be good if
not explicit in this article, but either only hints at the locus,
or leaves it to be inferred from other parts of the story, or does

it is

describe it, or does so in so loose and inaccurate a way
be
conceived to lay the pannel under any disadvantage in
may
2
Numerous decisions have established
conducting his defence.

not at

all

as

almost every branch of that part of the libel.
Thus, in the noted case of Fountainbridge, the libel described the
"
locus thus
Having gone to that public highway which leads
by Fountainbridge, westward from the City of Edinburgh, and
having there met with George Williamson, messenger in Edinthis principle in

:

burgh, and William Wallace, stabler there, on horseback, on their
way to the said City of Edinburgh, a little to the westward of
the said village of Fountainbridge, the said David Dalgleish did
seize the bridle of the horse on which the said George William-

son was riding," &c.

This was held by the Court

to

be an insuf-

in respect neither parish nor county were
that the distance westward from Fountainbridge was

ficient description,

added, and
not given. 3 It seems sufficiently clear, however, that this description was sufficient the line of road being given, the village of
a quo,
Fountainbridge, a known place on that road, as the terminus
and the distance specified as a short distance to the westward of
;

that village.

It has

been unanimously agreed upon the Bench,

On the " high-road
are examples of the mode of libelling in these cases
of the said high-road, which
that
on
or
near
and
from
to
part
leading
Haddington,
Edinburgh
to the south-east of Tranent, in the parish of Tranent, and
of a mile or
i>
1

;i

The following

:

thereby

quarter

" on a field of the farm of Colinton Mains, called the Low
county of East Lothian." And,
farmer there, situated in the parish of
then
or
Park,
lately occupied by William Laing,
*
David Dalgkish, March 13,
Colinton and county of Edinburgh.
Hume, ii. 209.

1789; Hume,

ii.

209.
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accordingly, in several late cases, that the case of Fountainbridge
was judged with excessive strictness, and that the parish need not
1
This was
be added, if the place is sufficiently fixed otherwise.

confirmed by the late Lord Meadowbank and Lord Justice-Clerk
Boyle in a subsequent case, where these learned Judges agreed
" the
that a libel would be sufficient which bore as a locus,
wheat-field near the

Ward

Mill, at the

Townhead

of Arbroath,
2

county of Forfar," without any mention of the parish.
On these principles, it has become usual of late years to drop
the description of the parish altogether in those great towns
in the

where the boundaries of the parishes are seldom generally known,
and places are always designated by the names of streets or
quarters of the city, and not by these ecclesiastical divisions.
Thus it has been held, that the locus of a theft from a shop was
then
when it was set forth as " the
shop

sufficiently described,

or lately occupied by William Falconer, spirit-dealer, situated in
the High Street of Edinburgh," without the addition of either the
3
So also the locus was held good described as
parish or county.

" within the
shop situated in Canongate of Edinburgh, then or
lately occupied," &c., though it was argued, that it was not said
whether by the word " Canongate," the parish of Canongate or
the burgh of Canongate was intended
the Court holding that it
meant the latter. 4 In like manner, a robbery was held to be
;

sufficiently libelled as to place, where it described the crime as
committed " in the Gallowgate of Glasgow," although it was

argued that that street was a mile long, and larger than many
small burghs. 5
Nay, so far is this principle carried, that it has
been found, that even where a street in a city is described as
situated in a wrong parish, it is no objection, if the situation of the
street in other respects is correctly given. 6
The reverse of this
obtains in landward parishes ; and the reason of the distinction

that in towns, parishes are arbitrarily divided according to the
convenience of the Magistrates, or Collectors of Rates, and do not
form the index by which houses or streets are distinguished from
each other; whereas in country parishes their boundaries are
is,

fixed,

and form the usual addition

tion of every place whatever.
1

210.

Particularly in Peter Gordon, Nov. 16,
2

Peter Gordon, Nov. 16, 1812; Ibid

Justice- Clerk's

MS

4

to the description of the situaerror in the name of a

Even an
1812;
3

Justice- Clerk's

William M'Laren, Jan. 26, 1826; Ibid

Others, Glasgow, Spring 1825.

6

John

A uld and

MS., and Hume,

Sinclair and Nicolson,
5

Others, July 18,

May

ii.

29, 1827;

William Sinclair and

1826;

unreported.
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street will not in every case prove fatal to the prosecution, if the
which the crime is proved to have been committed lies in

street in

the same line with, and

be held a continuation, though somefrom
the one libelled. Thus, in a case at
differently
of
which
was
Glasgow
robbery,
charged as committed in Shaw
Street of Greenock, while the proof established that it was committed in Low Street of Greenock, and no evidence was led on the
prosecutor's part to prove that they were the same, it was objected
to the jury, that the accused must be acquitted, on the
ground that
times

may

named

the robbery proved was not the robbery libelled ; but this was
overruled by Lord Justice-Clerk Boyle, and the accused convicted and transported, upon the ground that the evidence established that the two streets were in one line, and sometimes called

by the same name
for the

and that no cross-examination of the witnesses
place to put the prosecutor on his guard

;

Crown had taken

as to the discrepancy relied

22.

on in defence.

1

The parish need not be added in rural, -nor the
town districts, but if either are given they must

street in

be correct.

The
added,

rule in country places is, that the parish
the place can be sufficiently marked, which

if

the case without

it

;

but

that, if it is

added,

it

need not be
is

not usually

must be proved, and

2
any error in that particular will be fatal to the charge. A different
decision was indeed once given in the case of Torrieburn, where
the locus laid was " a little room at the end of a hay-loft, contiguous to the dwelling-house of the late Lord Colville, within the
It came out in the
parish of Torrieburn and county of Perth."
course of the trial that Torrieburn was in Fifeshire, though in the
immediate vicinity of the two counties, and upon this it was
But the Court sustained
objected that an acquittal must follow.
the answer, that the meaning was obvious, and the addition of the

county, though unnecessary, could not vitiate the libel, as the
pannel had not pointed out any other Torrieburn than that at

which Lord Colville resided. 3

But

this decision,

pronounced in

the infancy of our jurisprudence in this particular, may now be
from the able and decisive
fairly set down as erroneous ; not only

reasoning of Baron
1

Peter Rice,

Robertson, Nov.

Glasgow,
7,

Hume

on the subject, 4 but from the opinion

Autumn 1823;

1728; Hume,

ii.

8

unroported.

208."

Hume,

ii.

Hume,

208.

ii.

20&

"Elspeth
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in a subsequent case which received the
expressed 'by the Court
It there appeared that the libel
most deliberate judgment.
" near the Ward Mill, at the
described the offence as committed

Townhead
Forfar, and

of Arbroath, in the parish of Arbroath and shire of
in a field of wheat belonging; to Lewis Evans, tacks-

of the said mill." The jury found the pannels guilty art and
the crimes libelled, but that the same were not committed
of
part
in the parish of Arbroath. In fact, it had been proved in evidence,
that they were committed in the adjoining parish of St Vigean's.

man

The

case

was

certified fropi the

Perth circuit; and the Court were

when

the libel specifies a parish, even, as in this
instance, unnecessarily, it must do so correctly ; that the verdict
here contradicted the charge, and destroyed the individuality of

of opinion, that

the crime, as it found it was committed in a different parish from
that libelled, and therefore that no sentence could follow on the
verdict.

1

This decision has ever since been held to have formed the law
on the subject. Accordingly, in a subsequent case, where the libel
stated the crime as having been committed at a certain place in
the parish of Petcrculter, and it turned out on the proof that it was
in the parish of Banchory Devenick, the advocate-depute at once
2
gave up the case. The same course was adopted, with the approbation of the Court, in a subsequent case, where the act of mur-

der libelled was charged as committed at Dalkeith, in a different parish and county from that which came out in the proof,

though in the immediate vicinity of it, the Court holding that
where a parish is added, however unnecessarily, it must be correct ; and that although the description of the locus was sufficient
without the parish and county, yet, as they were in the libel with
which the jury was charged, they could return no other verdict
but that of not guilty of the crime before them. 3
The same principle has been applied to the analogous cases
of the libel, describing the locus as in a particular close, or

and it turning out on the proof, that truly the
crime was committed in a different close, or street, or square.
Thus, where the locus of a murder, by poisoning, was laid in

street, or square,

a close in Saltmarket Street of Glasgow, and
1

Peter Gordon, Perth, Sept. 28, 1812;

September 1821; unreported.
per Lord Pitmilly.
deen,

Hume, ii. 208.
'Thomas M'Phersou,

*

it

appeared that

Robert Fleming, Aber-

Inverness,

Spring 1824;
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pavement of the broad

called the Saltmarket itself, the prosecutor,
the Bench, gave up the case. 1
The same

street

the directions of

by
was done under the
direction of Lord MoncreifF, in a case where the theft was
" in
charged as committed
Bridgegate Street of Glasgow, and at
or near that part of the said street, which is situated near Goosedub Street," and it turned out that it was committed in Goosedub Street, near Bridgegate Street. 2 So also, where an act of
robbery and murder was described as having been committed
ci
on the High Street of Edinburgh, near the head of the Fleshmarket Close," and the proof established that it took place within
the close, and at the entrance of a common stair there, the Lord
Advocate abandoned the charge though it may be doubted whether so slight a discrepancy should on principle be held fatal
3
to a libel.
On the same principle, an indictment was abandoned by the prosecutor, with the approbation of Lord Macken" on the
zie, which charged various acts of rioting as committed
High Street of Brechin, and in the vicinity of the Swan Inn,
then or lately in the occupation of John Ross, vintner, situated in
High Street aforesaid," as it appeared from the proof, that the
Swan Inn was situated, not in High Street, but in the Mealmarket
of Brechin. 4
So strict a rule, however, has not been always
in later instances.
the
Court
Thus, where the proseapplied by
cutor had somewhat unnecessarily described a robbery as having
been " committed on the footpath of the road leading from Shawfield Toll to Little Govan, in the parish of Govan," &c., and it
turned out in evidence, that though the assault was commenced
on the footpath, yet it was continued on the road, and that it was
on the road that the robbery took place, the objection was over:

by Lord Justice-Clerk Boyle, upon the ground that the
was truly commenced on the footpath, and that, being
5
In like
done with intent to rob, the crime commenced there.
manner, in another case in Glasgow, where the robbery was

ruled

assault

described as having been committed " on the High Street of
the hustGlasgow," and it turned out on the proof, that though
the final
ling of the person robbed began on the High Street, yet
that
street, and
robbery took place in a close at right angles from

about twenty yards down, the objection was overruled by Lords
1

Logue's Case, Glasgow, Jan. 1831
Fawns, Young, and Others, Perth, Sept.
Edward M'Caffieand Others, Glasgow, Autumn 18'J3; unieported on this

Barbara Wilson, Sept. 1827, Glasgow
Iron, March 3, ISPJ; Hume, ii. 210.

10, 1630.
point.

s

*

4
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Justice-Clerk Boyle and Moncreiff, partly on the ground tliat the
assault was commenced on the High Street, and partly that the
closes in the High Street of that city pass in common parlance

under the name of the street

The

23.

itself.

1

locus must be described in such a

way

as to

accurately, without reference to any other
distinguish
and unless this is done, it will be
the
indictment
;
part of
it

rejected as insufficient.
not sufficient that the description of the locus be accugoes ; it must also be full and explicit, contain-

It is

rate, so far as it

ing such an enumeration of particulars, as completely distinguishes the place in question from all others in the neighbourhood.
If, therefore, any important particular be omitted, even
manifestly per incuriam, the description will be held insufficient,

and the indictment

irrelevant.

On

this principle,

where the

indictment specified that the murder in question happened in
the pannel's dwelling-house, but it was not said in the descrip-

where that dwelling-honse was, and the indictment only described the pannel as " late ale-seller in Dundee,"
it was held by Lord Justice- Clerk Boyle, that the description
tion of the locus

was insufficient, although the pannel could be at no loss to know
where his dwelling-house was. K In like manner, where six acts
of uttering forged notes were charged, all in the city of Edin"
burgh and the sixth was set forth as having taken place in
the immediate vicinity of the shop in South St Andrew Street,
occupied by John Laing, saddler," without adding Edinburgh,
the Court found this charge irrelevantly laid. 3
So also, when
in an indictment were laid with the locus in " the
several
;

charges

Bridge Vennel of Wigton," or in gardens behind certain houses
in " Wigton," the Court, upon a certification from the South
Circuit, found that these charges were irrelevantly drawn, in
respect that the word Wigton was equivocal, and might either
mean the town of Wigton in Scotland, or the county of that

town of Wigtown, in Cumberland. 4 On the
same principle, where an indictment charged an act of theft, by
housebreaking, as committed "in the house then or lately occupied by Mrs Russell, residing in Salisbury Street, in or near

name

1

ron,

18

there, or the

Edward Bruce and

May
4

6,

1811

;

James Bodan,

2
1828; unreported.
Angus CameThomas Pearson, March 15, 1821 Shaw, No.

Others, Glasgow, Spring

Hume,

May

ii.

15,

210.

3

1823; Shaw, No. 92.

;

)
(
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critical objection was sustained for the
did not say where the house was situated that was
broken into, and that although Mrs Russell was described as
residing in Salisbury Street, in or near Edinburgh, yet it was

Edinburgh," the very

paimel, that

it

not said that the house broken into was that in which she resided,
it
might have been occupied by her for other purposes

and that

It may reasonably be doubted, howbesides a dwelling-house. 1
ever, whether this last case was not adjudged with excessive strict-

ness, the fair presumption being, where a dwelling-house is described as occupied by a particular person, residing in such a
street, that she resides in the house so situated and occupied. In

manner, in a case where the locus of the exposure of a child
"within a field or park called Bannaty Mill Park, on
the farm of Bannaty Mill there, and now or lately occupied by
like

was

laid

George Swan, farmer in Strathmiglo, in the parish of Strathmiglo, and county of Fife," the objection was sustained by Lords
Pitmilly and Hermand, that it was not said where the farm of
Bannaty Mill was situated ; but only that it was occupied by
George Swan in Strathmiglo, in the parish of Strathmiglo;
whereas Swan might reside at Strathmiglo, and occupy a farm
This case is said by Baron
in a different parish and county.
Hume to involve an apparent ambiguity only and, in truth, the
words " parish of Strathmiglo, and county of Fife," are more
;

naturally to be construed in the description of the locus as connected with the situation of thefald libelled, than of the occupier

and if that view be adopted, there was no defect
;
whatever in the description. 2 But whatever view may be entertained of this subject, it is quite clear that the word "situated"
should never be omitted in the description of a locus, and the
" the house then or
lately occupied by John
style should be
situated
in Candlemaker Row, in or near Edinburgh,"
Thomson,
of that field

which

effectually

removes

tended to apply to the
dence of its owner.

ambiguity between the words inand those meant to describe the resi-

all

locus,

Where a man has a shop as well as a house, and the shop is to
be described as the locus of certain criminal acts, its situation
must be described as well as that of the house where the owner
dwells. An error of this description proved fatal to an indictment
which recently came under consideration at Glasgow. Various
acts of riot were there charged, some committed in the neigh1

8

Daniel Brown, John Kerr, and Others, Dec. 19, 1825
John Buchanan, April 20, 1824; Shaw, No. 122.

;

Justice-Clerk's

MS.
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bourliood of the house of John Toshock, others in the neighbourhood of his shop ; so far as the house was concerned, the description

was held

sufficient,

but as there neither was a locus given for

the shop, nor was it said that it adjoined the house, the charges
1
Where a theft was
in that vicinity were judged irrelevant.
"
from a hedge at the end of a house then
as committed

charged
at Dalhousie Mains, in the
occupied by George Hare, labourer,
of
the objection was
and
of
Edinburgh,"
county
Cockpen,
parish
sustained that the place described was not where the house of
Hare was situated, but where he worked ; Dalhousie Mains

being the farm on which lie was employed and this decision
2
seems founded on strict legal principle.
These decisions will probably be deemed by every rational
person to have carried the strict rule of law, at least as far as
;

On the other
reason can approve, or principle has required.
hand a variety of decisions have been pronounced by the Court,
tending to establish that the rule is to be understood in a reasonable and not a captious and judaical sense; and that if such a
description is given as truly distinguishes the place from any
other, and can leave no ambiguity as to the place intended,
3
nothing more can be required. On this principle it has for some
time been held, that it is sufficient if the place in a town is
described by the street, followed by " in or near" the city of

which it forms a part, without specifying either the parish, or
whether it is within the royalty, or forms one of the contiguous
suburbs, as the Pleasance, Canongate, or Portsburgh of Edinburgh or the Gorbals, Hutchison Town, or Anderston of Glasgow. This style has been constantly adopted for five years, and
;

uniformly sustained by the Court; though the objections to it,
being deemed untenable, were immediately overruled, and are not
is

On

the same principle, the locus of a theft was held to
sufficiently laid by the High Court, which described it as
committed " within or near an entry or common passage leading

reported.

be

from, and situated in or adjoining to, West Nicolson Street, in or
near Edinburgh," without specifying the name of the entrance,
4
So,
having few such leading from it.
"
within the house then or
also, a theft described as committed
lately possessed by David Hay, innkeeper, on the Old Bridge of

as that

was a small

street,

1
Cunningham, Carmicliael, and Others, Sept. 16, 1816
3
John Nisbet, July 17, 1820 ; Justice- Clerk's MS.
Hume,
Dec.
1828
gin,
1,
;
unreported.

;

9

ii.

Justice-Clerk's

211

4

MS.

William Dry-
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1

Ayr," was held sufficient. Wherever, too, there is any doubt as
to whether a place is situated in one of two parishes, it is competent, and indeed unavoidable, to libel it as in one or other of these
2
and an objection of this sort was repelled by the Lord
parishes
Justice-Clerk Boyle, at Aberdeen, in a case where the uttering
" in the
notes was laid at a
of some
;

particular place
parish
forged
of Banchory Devenick, or adjoining parish of Peterculter, and
3
county of Aberdeen."
21-.-In cases

l

of sheep-stealing, reset of theft, pocket-pickfrom goods in a state of transitus, or

ing, forgery, theft

other crimes of a peculiarly occult nature, a much wider
is
indulged to the prosecutor, and the description

latitude

the specification of which the
circumstances will admit, and which is within his power.

is

sufficient if

it

gives

all

The strict rules in regard to the description of the locus delicti
cannot be applied to many offences, by reason of the extensive
bounds over which the subjects stole were accustomed to range,
the secret manner in which the crime is committed, and the imaccurate information as to
possibility of the prosecutor obtaining

the places where the early stages of the crime were committed.
Thus, in cases of sheep-stealing or cattle-stealing, it frequently

happens that prior to the theft the sheep or oxen were ranging
over a hill farm or mountain pasture, and the depredation is
only discovered at the distance of days or weeks after the animals have been carried

off.

To

require that the prosecutor in

and prove the particular part of the range
from which the theft was committed, would just be to proclaim
such case

is

to libel

impunity to offences of this description, though they are among
In such
the most dangerous and easily committed which exist.
cases, therefore, our practice permits the prosecutor to describe
the locus in such a manner as to embrace the range within

which the animals were moving when the theft was committed and is satisfied if he gives the pannel all the information
on the subject in his power, and does not withhold what he
;

either possesses, or by a reasonable degree of activity might
have discovered. Thus, where a libel bore that the sheep were
carried off " from a field on the farm of Mount Pleasant, in the
1

Feb.

Dempster and M'Pherson, Ayr,
22,

1806; Hume,

O'Neil, Aberdeen,

Autumn

May

1,

1822

8

;

unreported.

214; Robert Stedman, Feb.
1824.

ii.

11,

Tough and Fortay,
*
Charles
1782; ibid.
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" farm" was too wide
parish of," &c., and it was objected that the
a range, and that the prosecutor was bound to specify the name
of the particular

field, at least in

an enclosed farm, where the

crime was committed, the objection was unanimously overruled
by the whole Court, upon the ground that the changes of sheep
from one field to another are so frequent, that it would be unreasonable to require specification of any particular field, and it is
sufficient if that of the whole farm on which they graze is given.
1

On the same principle, where the locus laid was " from the
sheep-walk lying along the sea-shore, between the river of Lernvey and the point of Grimshader, in the parish of Lochs or of
Stornaway, island of Lewis and County of Ross ;" and it was
objected that the description was not sufficient, especially as the
name of the farm was not given the objection was repelled by the
Lord Justice-Clerk Boyle and Lord Pitmilly, upon the ground,
that in that remote situation the sheep may have strayed from
their own farm before they were stolen, or the limits of the farm
"
On the same principle
may not have been accurately known.
an indictment was sustained as relevant by Lord Mackenzie,
which charged the theft of the sheep as having been committed
from " the pasture occupied by David Clark, junior, situated on
the brae or hill of Fordyce, in the parish of Fordyce, and county
;

of Banff." 3
It is sufficient, also, if the

libel

bear " that the pannel did

within a park situated, &c., wickedly and feloniously steal and
theftuously away take," without adding that they were stolen

from

the park. 4

This was decided upon an objection, and

after

the point was fully argued, upon the ground, that to complete the
asportatio of sheep it is not necessary that they should have been
carried out of the enclosure in which they were grazing ; but it

be alleged and proved, that acts amounting to
were committed within those limits, as by seizing and putting
them on the shoulders of the thief, slaughtering them, putting
them on a horse's back, &c., although they have not been removed from the field.
It is not to be imagined, however, from this, that the prosecutor is subject to no restriction in the libelling of the locus in cases
On the contrary, he is bound to
of sheep and cattle stealing.
is sufficient, if it

theft

1

Edgar and Young, Feb.

1824, Inverness; unreported.
4
Clarkson and Macdonald,

1828

3,
3

Wm.

May

8,

;

Justice- Clerk's

MS.

s

Philip M'Leod,

M'Kenzie, Aberdeen,' Autumn 1830
1829 Justice- Clerk's MS.
;

;

May

3,

unreported.
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give such a description as at least fixes down the place within a
particular farm in an enclosed country, or a known sheep-walk, or
hill range, in a mountainous or open region.
Thus, where the
locus of the theft of the sheep was given no otherways but as taken

" from a
park or field situated on the east side of the road leading
from West George Street of Glasgow, to Black Quarry, within the
royalty of Glasgow," the indictment was justly found irrelevant,

upon the ground
farm, nor

its

that neither the

occupier, was given.

name

of the

field,

nor of the

1

In short, the exception from
admitted with reluctance, and on the ground

the general rule is
of necessity alone, by the law ; and, therefore, where a more specific description could with a moderate
degree of diligence have
exhibits, and limits more precise
the
The
contains,
objection will be sustained.
fair rule seems to be, that the farm must be described by its name

been given than the indictment

afforded than

it

and occupier, where the theft was committed from an enclosed
farm and that where it was from a mountain range or hill pasture, such limits must be specified as the prosecutor has it in his
;

power

to give.

In like manner, in cases of reset of theft, there are obvious
reasons why this crime cannot be libelled with the same accuracy

an ordinary crime, because it is committed in general
with such attention to concealment and privacy, as renders it imas to place as

know in what particular place the possession of the thief
All that the proceased, and that of the resetter commenced.

possible to

secutor can in general do in such a case, is to specify the place from
which the goods were taken, and those where they were found in
the custody of the resetter; the intermediate places of their deposit

being known only to himself or his associates, whose information
very frequently can either not be obtained, or if obtained cannot
It has accordingly been found on objection, that
relevant to charge reset in these terms,
from a house " in
Market Lane, or Market Street of Glasgow, or at some other

be relied on.
it is

2
It has become usual, since
place to the prosecutor unknown."
this decision, to describe the locus in cases of theft by the place
where the stolen goods were discovered in the resetter's posses-

with the addition, " or in some other place within certain
limits to the prosecutor unknown," as, "within the house then or
sion,

lately occupied
1

situated in

Old

Wynd

of Glasgow, or

*

Campbell, Kerr, and

Pitrailly, Glasgow, Sept. 1822 ; unreported.
Glasgow, April 22, 1822 ; Shaw, No. 75.

Per Lord

Wi-lsh,

by you,
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some other place within the city or suburbs of Glasgow to the
reset and receive,"
prosecutor unknown, wickedly and feloniously
&c. The addition of some limits seems requisite, and none seems
so proper, where the crime was committed, as it usually is, in a
town, as the city or suburbs within which they were discovered
in

l

in the pannel's possession.

however, must be assigned in cases of reset and,
where the libel charged the crime as committed in
" or
these terms,
otherwise, time aforesaid, you did wickedly and
stolen as above libelled, knowfeloniously reset and receive a ewe,
it was
been
have
to
same
the
stolen,"
properly held that the
ing
indictment was irrelevant, and the diet was in consequence desert2
The proper course to follow in all cases where the locus is
ed.
doubtful, is to specify some place, the most likely that can be given
to have been the real locus, and to add, in some other place in the
to the
city and suburbs, or parish where the goods were found,
satisfies
the
rules
which
of
mode
libelling
prosecutor unknown a
of law, and lets in a proof of such other place within those limits
as may accidentally come to light in the course of the trial.
On the same principle, in cases of pocket-picking, or theft

Some

locus,

;

therefore,

;

from a carriage, or cart, or vessel, during the course of its conveyance from one place to another, some extension of the ordinary rule seems indispensable, because the prosecutor cannot in
the general case know in what particular place the goods were
taken, from the pocket in the first case, or abstracted from the

In such cases, accordcoach, waggon, or packet in the second.
it is
held
if
the
locus
sufficient
be laid within those
ingly,
justly

how wide

which can alone be assigned to the crime
been held, that where a
man had had his pocket picked somewhere in Perth, but he
could not tell where, it was relevant to charge the crime in these
"
terms,
Upon one or other of the streets of the borough of
Perth, or in some other place within the said borough to the
This latitude was strongly objected to,
prosecutor unknown."

limits,

in question.

soever,

On

this principle, it has

but the indictment sustained, in respect of the peculiarity of
pocket-picking, which is an occult crime committed in general
without the knowledge of the person on whom the depredation
was committed. 3 For the same reason it was found relevant to
1

As

in Pauley, White, and Others, Glasgow,

Brown, and Others, April 15, 1819;
3, 1822; record.

record.

3

Autumn 1823
Peter

8
;

M'Gown

unreported.

Priest,

and Henry Cavan, Jan.
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" from the boot of the Watercharge, that an article was stolen
loo coach, in the course of the
journey of the said coach from

Glasgow to Edinburgh, or while the luggage of the said coach
1
was discharged at the Star Inn, Prince's Street,
Edinburgh."
So also an indictment was sustained as relevant which charged a
theft as committed " from the Waterloo
at that

steam-boat, being
2
voyage between Glasgow and Campbelton." And a
theft was found
relevantly charged which specified the theft as
committed " from a carrier's cart, upon the high-road leading
from Paisley to Kilmarnock, and on that part of the said high-

time on

its

road which is between Waterland Toll, in the parish of Dunlop
and county of Ayr, and Dunlop village in that parish, or on some
3
In all
part to the prosecutor unknown of the aforesaid road."
these cases the latitude is admitted contrary to the ordinary rules

of law, from the necessity of the case, and the impossibility of

giving a more specific description of the place where the crime
was committed, from the prosecutor not knowing more than that
it

occurred in such limits.

The same considerations point to the necessity of a similar latitude in cases of forgery ; the crime of all others which is committed with the greatest precautions to ensure secrecy, and which
comes to cognizance only at its latest stage, after a long process,
and the assistance probably of many different hands in many
different places, has been required to effect its completion.
For
4
lawyers, the prosecutor is
indulged with a great latitude in this particular, in so far at least
as the description of the place where the actual forgery was com-

these reasons,

mitted

by the consent of

all

concerned; for, in the subsequent matter of uttering,
an overt act which comes directly to the prosecutor's
knowledge, the same minute specification is justly required which
takes place in ordinary crimes. 5
But in the previous and occult

which

is

is

matter of forgery, it has always been the practice to libel either
at large in a certain district, or with a
specification of a particular
place, and an alternative of some other place to the prosecutor
unknown. Thus, in Herries' case, the fabrication is laid as having
taken place " in the city of London;" 6 and in Macaifie's case, "at
2
Michael M'Callum, July 2, 1821; unreported.
Donald M'Kinnon, April !*_>:};
3
Robert Baird, April 10, 1824, Ayr; Justice-Clerk's MS.
Iluiue, ii.
JI4.
In falsi aceusatione locum exprimi necesse non est ; quo nempe in loco bfttru1

'

unreported.

mentum

falsum conscriptum Mt
sed sufficit re ipsa demonstrare falsum commissum
6
5
Voet de Accusationibut.
Herries' case, April 24, 1770.
Hume, ii. 216.
;

esse.
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Dublin, in the kingdom of Ireland, where he was then residing."
In another case the forgery was libelled "in the town of Falkirk
1

and county of Stirling, or in a certain other place or places to the
2
The same style has continued to these
prosecutor unknown."
times. Thus, in 1792, Brown and M'Nab were tried on a libel,
which charged the forgery as committed " in the city of Edinburgh, or at Monkton aforesaid, or in some other place to the
3
In 1801, M'Neil and O'Neil on a libel,
prosecutor unknown."
which charged the forgery as committed " in the city of Glasgow
and county of Lanark, and at the town or borough of Ayr in the
4
county of Ayr, or at some other place to the prosecutor unknown ;"
in
on
a
1827
and Malcolm Gillespie
libel, which charged all the
" at Crombie
acts of forgery as committed
Cottage, in the parish
of Skene and county of Aberdeen, or in some other place within
5
the county of Aberdeen to the prosecutor unknown."
For the same reason, an indictment for writing and sending an
incendiary letter, need not specify the place of writing, which is

known, but is deemed sufficient if it set forth the place of
In several cases, accordingly,
delivery and mode of conveyance.
of indictments for such an offence, no notice at all was taken of
the place where the letters were written, but only of the place of
7
uttering through the post-offices of Peterhead and Linlithgow
while in others the
of
is
as " within the
rarely

;

place
writing
specified
town of Kilmarnock in the county of Ayr, or in some other place
within the said county." 8

To this class of cases must also be added that of piracy, or
other crimes at sea, on account of the great difficulty of
obtaining
accurate intelligence in cases of that sort. 9
Accordingly, in a
charge of assault and murder was sustained, which
" on the deck of the
specified the locus of the two, as
ship Harmony of Greenock, when the said ship was at sea, and in a boat
then alongside of the said ship Harmony, which was then

late case a

along-

side of the said ship

Harmony off

the Island of St

Thomas, within

the tropic of Cancer. 10
It is only,

crime

is

that this
1

however, in cases of this description, where the
committed in occult or remote situations,

in its nature

mode

Macaffie's case,

of libelling
Nov. 26, 1782.

is

a

Brown, Dec. 24, 1792; Hume, ii. 215.
5
1801.
Malcolm Gillespie, Aberdeen,
Fraser,

1781.

March
9

admitted.

No

such latitude

is

3
John Brown, March 9, 1781.
M'Nab and
4
John M'Neiland Michael O'Neil, March 19,

Autumn 1827

1759; John Edwards, March 18, 1761.
10
Thomas Steel, Dec. 18, 1820.
Hume,ii. 317.
19,

1

6

Hume, ii. 217.
Thomas Rennie,

8

7

John

Feb. 8,
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admitted in other cases, or when the reasons on which the exception is founded do not exist.
Thus, it has been held, that it is
indispensable in a charge of bigamy, that the locus of the

first

as well as the second marriage should be given. 1
For the same
reason, in an ordinary case of theft, the description of the place
as " in the vicinity" of a house particularly described, was held as

too vague

it

;

should have been in the immediate vicinity,

or

described by the proximity to some other place, or by some other
name." And in a case of murder, where the crime was described

been committed " on a

as having

now

then and

or lately occupied

field

on the farm of Lochend,

by Thomas

Oliver, in the parish
of South Leith and county of Edinburgh, or in some other place
to the prosecutor unknown" the Court held this addition as too

general, and the Lord Advocate consented to its being struck out
of the record. 3 But this decision is not to be taken as fixing that
in all cases of

murder no

latitude at all can be admitted.

The

error lay in not specifying some limit., as the parish of South
Leith, the county of Mid-Lothian, or the like, to limit the sweep-

And even cases may be figured where
ing part of the charge.
as great a latitude as was here thought objectionable would be
Put the case, for example, that a body is floated down
a river evidently murdered, and that there is decisive evidence to
fix it on the pannel, but none to specify the place where it was

admitted.

committed
der

is

bring

;

brought

home

body bearing the mark of recent mursurgeon for sale, under circumstances which

or that a dead
to a

the crime to an individual, but leave the place of its
uncertain, without doubt a libel would be sustained

perpetration
as relevant in such cases which specified all that the prosecutor
knew, and describes the circumstances, which renders any farther
specification impossible.

a horse has been hired by a person who thereafter
is the
it, and he is indicted for theft, the proper locus
the
took
of
animal
the
where
place, in all
delivery
stable-yard

Where

disposes of
cases

where the hiring

is

charged as having been done with intent
4
In a libel under the

to appropriate in breach of the bargain.

the pannel entered
night poaching act, where the minor bore that
a plantation, and " was found at night between the hours of ten
and twelve, armed with a gun, in the act of coming out of the said
1

lo,

John Braid, February
is: JO;

3

unreported.

'23,

1823;

Charles

-' John Smith or
I.oyd, Jan.

VOL.

II.

Justice Clerk's

Mar-.m-r

jin.l
.

1

*-D

;

MS.

2

William Darling, March

M'AIahon, Dec.

nun-ported.

10,

18:27;

Symc's
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the game you had there destroyed,"
plantation, carrying with you
libel
held
the
the Court
relevant, though it did not set forth that
the pannel was found in the wood the statute only requiring
that the persons should have entered the wood with the intent to
1

;

destroy game, armed, and been apprehended within the prescribed hours, but not that they should be seized within its

bounds.

25. In crimes

done

which

at different times

consist in a great variety of acts
and places, and bear a tract us

temporis, it is competent to lay the libel at large within
a certain space or district of country.

There is another class of cases in which, for similar reasons, an
unusual degree of latitude is allowed in describing the place
where the crime was committed. This is in those offences which
do not consist of a single act, but employ a tract of time, and
have a scries of proceedings, from the whole of which taken
together the offence is inferred, so that the guilt cannot properly
be said to be contracted at any one place, but more at large

within a certain space or

district.

Thus, the crime of seducing

British artificers to

go abroad, or procuring British subjects to
enlist in the service of a foreign power, is in general completed at

many different times and places, and by many different acts, from
none of which, taken singly, is the crime to be completely
inferred.
This point was argued at large in a case of enlisting
soldiers, where it was objected, that in none of the charges was
the locus more minutely specified than in a certain shire, or witli
an alternative of two shires, or in a large district of country but
the libel was sustained as relevant. 2
It would not be safe, however, to rely on this precedent, in cases at this time* where the
acts, however numerous, can be more particularly specified bytime and place. In cases too of notour adultery, where this is to
be inferred from the open cohabitation of parties at bed and
board, the libel has frequently been laid at large in several houses
;

in a particular city, as Edinburgh or Leith, 3 &c.
principle was held to rule cases of treason as long as

The same

was reguby the Scotch law and is extended by Baron Hume to all
those cases where the libel is founded on a charge of -repeated
lated

1

J7Geo.

it

;

III. c.

90.

garet Haitly, Jan. 12,

3
'Robert Cameron, Jan. 21, 1743; Hume, ii. 217.
MarNicolsonaud Maxwell, Jan. 16, 1694 ; Hume, ii. 218.
;

1674

()F
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and a continued course of offending.
In all such
in
addition
to
the
it
is
advisable,
however,
general charge,
1

guilt,

cases,
to in-

many particular instances as can be specified by time and
a
mode of libelling which has become very usual in late
place,
and
is more suitable to the precision of modern
years,
practice
sert as

is to be observed, too, that in
libel
is allowed to be
a
of
these
cases, though
many
brought into
Court in these general terms, yet if a proof of alibi is brought,

than the latitude of older times. It

the prosecutor must be much more specific in his proof, as to the
place of the commission of the crime ; and if this is not done, it
will be the

duty of the jury to presume, in dubio, that the acts
are
to be judged of as in those places to which the pancharged
nel's

2

proof applies.

26. In the description of the offence the prosecutor
specify the mode in which it was committed, so as

must

to enable the

Judge to determine whether

it

amounts to

the crime set forth in the major proposition.
formation of a right judgthe relevancy of a charge ; that is, on the question whether the facts which are to be laid in evidence before the jury
It is
absolutely indispensable to the

ment on
amount

the crimes stated in the major proposition, and to
to be attached by the conclusion, that
should be specifically stated what these facts really are.
It
to

which the pains of law are
it

will not

do for the prosecutor in this vital matter to wrap himself
and get a libel laid before the jury without the

in obscurity,

up
judgment of the Court being previously passed on the legal import of what it contains, on the chance, possibly, that from their
inexperienced hands he may obtain a more favourable judgment
than from the precision and legal accuracy of the Bench.
Add
to which, that both judge and counsel are better prepared to
discuss the legal merits of any point of law which the case may
involve in the outset of the proceedings, when nothing is as yet
disclosed in evidence, and the leaning of practice, as well as the
presumption of law, is against the prosecutor, than in an ulterior
stage,

when

the attention of both

is

probably exhausted by the

fatigues of the trial, and the feelings may possibly be excited by
the facts which have come out in evidence against the prisoner.
1

Hume,

ii.

218.

-'

Himi<-,

ii.

^-'0.
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For these reasons, it has long been the settled rule of our practice,
minor is irrelevant if it does not contain such an enumer-

that the

ation of particulars as shall warrant the affirmation of the pannel's
guilt of the crime stated in the major proposition.
1

Nay,

farther, the

minor must

state

such specific

facts,

must so

completely develope the modus operandi which the prisoner has
adopted, as shall enable the Court ab ante to determine on the
legal import of

what

is

to belaid before the jury,

and leave them

nothing to do but consider whether these facts are established in
evidence before them." If, therefore, the major charge the crime
of robbery, but the minor detail no acts of violence against the
person robbed, or no threats to subdue and overawe his will or
the major charge theft by housebreaking, but the minor bear
;

no

specification of the effraction of any part of the building, or
of any thing done to overcome its legal strength, certainly in
both these cases it shall straightway be dismissed as an irrelevant

On this principle it has been
charge of that specific crime.
in
that
a
libel
for
determined,
perjury, where the tenor of the
3

oath was set forth, and also it was affirmed that it was contrary
to truth, but the prosecutor had omitted to add that it was
emitted by the pannel, knowing it to be false, the charge is irrelevant.

4

where

it

So also, in an indictment for theft, by housebreaking,
was charged in the minor, " You, the said Daniel Mackenzie, did wickedly and feloniously break into and enter the
house in Prince's Street," c. and it was not added how this was
done, as by forcing open the door, lifting the sash of the window,
or the like, the aggravation of housebreaking was found to be
5

A

similar decision was pronounced by Lord
irrelevantly laid.
Justice- Clerk Boyle, in a case on the Circuit, where a similar

defect in libelling the modus operandi in
housebreaking had
occurred.
On the same ground, in a charge of obtaining goods

on

where the libel had neglected to mention the
used to get possession pf the goods, but merely
affirmed in general, that they were obtained on false pretences,
false pretences,

false pretences

the charge was held irrelevant, and the Advocate-Depute with7
it.
In like manner, where the libel, in addition to certain

drew
false
1

" other false
pretences specially libelled, set forth
pre-

Hume,

laurin,

ii.

No. 75.

181,
5

182

2

Hume,

Perth, Spring 1820; Justice- Clerk's

1823.

3

ibid.

Hume,

ii.

Daniel Mackenzie, June 28, 1824;

MS.

7

181.

Hume,

"

ii.

Halliday's Case,

182.

6

Mac-

Miclil. Hart,

Alex. Clark and Jas. Fairley, Perth, April

<)F

toiR-os," the
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Court held

out of the indictment.

tin's

addition inadmissible, and struck it
the same principle, in a case of

On

1

subornation of perjury, where the charge was, " You, the said

Robert Smellie, did wickedly and feloniously solicit, entice, and
fraudulently induce and suborn you the said Matthew Steele,
wilfully, deliberately, and fraudulently to commit the crime of

by falsely swearing, contrary to the fact, that," &c. the
objection was held good, that the means used by Smellie to induce
Steele to commit this nefarious act, were not set forth. 2
The
law is settled in the same way in England it being held to be
perjury,

;

necessary, in an indictment for obtaining money on false pre3
tences, to specify what these false pretences were.
In the special case of the crime of seducing sailors to desert

from

his Majesty's service,

and English law, 5 that
"
nels with
having,

and their duty

it is

it

has been found, both in the Scotch 4

sufficient if the libel charges the

contrary to the allegiance they

owe

pan-

to us,

entice, persuade, and actually
&c., to desert from our service,

to their country,

procure the said

John Watson,

and absent themselves without leave from our said gun-vessel
for several months."
It does not appear on what grounds this
exception to the general rule is admitted in this particular case.
It probably was on the ground, that it is of no importance in
that offence

what the nature of the inducements were which were

the essence of the crime consisting in the inducing
;
sailors any how to desert the service ; whereas, in other cases of
inducing others to commit a crime, the seductions applied are
set forth

inter essentialia of the

charge.

But

it

is

not advisable to rely

on these precedents, as establishing any distinction between the
case of seducing soldiers or sailors to leave the service, and any
other case of a similar offence.

The same
Thus, where

cases.
principle has been uniformly applied to other
the major proposition charged " the wickedly and

false or counterfeloniously using, uttering, and vending any
feited money, knowing the same to be false and counterfeited ;"

and the minor merely set forth sundry acts of disposal of false
coin by the pannel, at an under value, to two persons, who bought
1

John or Alexander Campbell, July

Feb. 10,

487.

Leacb,

i.

Leach,

ii.

working

Justice- Clerk's

1823;
790.

<

15,

1822;

MS. and Hume

Hume,
182.

ii.

3

ii.

Wilson and Hopner, July 13, 1799; Hume,

And

at his trade.

]

82

Tlios.
ii.

-*

Ilobt.

Mason's Case, 1788

191.*

the like in an indictment, for a conspiracy to binder a

Kcck-s and Others,

I.-ucli.

i.

27-1.

;

Ricbd. Fuller,
111011

from
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was

irre-

levant, in respect that the major imported that the coins
uttered as genuine, whereas the minor bore that the coins

were
were

and took them as false,

was held

it

that the indictment

1
As the libel in that
uttered to an associate at an under value.
in
that
the coins were
the
bear
not
major
case, however, did

vended as genuine, which is the usual style in such cases, it may
be doubted whether an excessive strictness was not applied to
On the same principle, in a case where the libel
its decision.
bore a charge of attempting to steal, by entering into a shop,
with other offences, that particular charge was found irrele" did not state
any
vantly laid, upon the ground that the libel
2
circumstances wherein the attempt to steal consisted."
Upon
the same ground, in a case of forgery and uttering, where the

document forged was not set forth in one of the charges, as
" as
genuine" the Court sustained the obhaving been uttered
jection to that part of the libel, upon the ground, that as the
major charged the uttering a forged document as genuine, the
3
repeated the same allegation. But
it is sufficient, in a case of embezzlement and fraudulent appropriation, to state that the pannel embezzled the funds or goods,

minor was

irrelevant, unless

it

and appropriated them to his own uses and purposes, without
adding how this was done that being no more necessary in such
a case, than it is to say how stolen goods were disposed of by the
4
And in a charge of robbery and assault, it is held that
thief.
the violence libelled in the outset, rides over, and applies to the
whole, although it is applied only to the assault, and not repeated
in the charge of robbery
the two acts being part of the same
transaction, and the same acts of violence having been committed
;

;

in the perpetration of both. 5
In a charge of theft, by opening
lockfast places, it is not necessary to set forth in the
major that

the opening had been feloniously done; 6 and
state it in this manner in that part of the libel

per to state

it

into execution

is

in the minor,
is

when

the

mode

it
;

is

not usual to

but it seems pro-

of carrying the act

described.

Where a crime, too, is stated under aggravated circumstances, it
indispensable that the minor should distinctly set forth the cir1

John Maefarlane, July 16, 1810;

25, 1810; Ibid

3

Alex. Baillie,

Hume, ii. 181. 8 Macqueen and
March 14, 1825; Justice- Clerk's MS.

Pitmilly in Peter Tyrie, Perth, April

Baillie,
4

Jan.

Per Lord

1820 ; and Lord Meadowbank, in Henry Powrie,
5
John Caldenvood, John Farquharson, and Stewart
1825; unreported.
6
Art-lid. Scott, Dec. 14, 1818;
MaeLachlan, Jan. 8, 1822; unreported.
unreported.
Stirling, Sept.
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cuinstances, to enable the Court to determine whether the aggrais well-founded in law.
Thus, where the charge was a

vation

combination

among workmen

to raise their

when

wages, at a time

was a point of

dittay, and also a combination to control their
the
masters,
objection was sustained to the latter part of the
that
neither was the control set forth in the major
charge,
as
charged
unlawful, nor did the minor specify any facts from
which such unlawful control could be inferred.
In like manner,
in the case of Gavin Simpson, the pannel was indicted for
way"
laying, beating, and wounding, aggravated as follows
Especially when committed to promote the purposes of a conspiracy,

that

*

:

or illegal combination of operative manufacturers, to subvert the
lawful authority of their masters and employers, and usurp to
themselves the direction and control of their work, by attacking

and intimidating, and thus compelling all who continue, or are
willing, peaceably to serve and obey their said masters, either to
leave their service, or to enter into the said conspiracy or illegal
combination." It was objected to the libel, in so far as this combination was concerned, that it only stated that the pannel was a
of such an association among cotton-spinners, and was

member

on that account dismissed from his employer's service and that
he thereafter assaulted a party of boys and girls who continued
in Mr Houldsworth's cotton-mill, after he had dismissed several
members of that combination; and that these acts were not
charged as having been done with the intent set forth in the
major proposition, or in furtherance of that design. The Court
" In
respect that the minor propronounced this interlocutor
the
assault
was committed in purdoes
not
that
position
charge
;

:

suance and furtherance of the alleged illegal combination, or that
any circumstances are libelled as necessarily importing that purpose in the pannel at the time of the assault, find that the

cir-

not
cumstance of aggravation charged in the major proposition,
2
susA similar objection was
relevantly charged in the minor."
tained in MacKinlay's case, who was charged, inter alia, on the
is

with administering unlawful oaths, or causing unlawful
oaths to be administered, whether the pannel was present at the

statute,

regarded the actual administration, the libel was sufficiently specific ; but as to the causing the
oath to be administered to any one in his absence, there was no

administration or not.

'Alex.

Marshall and Othi-r>.

So

far as

I)-!-.

HI.

17'M'

Hume

Si

1

ii.

1

.

"Gavin

Sin-:.
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statement of either time, place, or modus operand*

Court justly found that part of the

fore the
laid."

and there-

;

libel irrelevantly

1

In like manner, in a case where a libel, founded on one of the
revenue laws, which made it a capital offence to pass from the
coast, with uncustomed goods, to the number of five persons, and
resist any officer who attempts to make a seizure of such goods ;

and the minor only related that the officers were endeavouring
to seize certain goods in the pannel's possession, " as being
prohibited and uncustomed goods ;" the objection, how critical
soever, was sustained, that the libel did not allege that the goods
the officer was to seize were uncustomed, but only that they
were to be seized as such. 2 So also, where a libel charged an
act of forgery and uttering, and in the minor it was charged
that the uttering took place by the pannel, " or some person to
the prosecutor unknown," this was sustained as relevant but as
it came out on the
proof, that the instrument was uttered by one
of the witnesses, who was known to the prosecutor, this was held
3
fatal to the charge.
The essence of hamesucken consists in the
entering a person's house, with the design to assault him, and
:

thereafter committing the assault ; and, therefore, in a case
where a libel of this description did not bear that the pannel
sought the dwelling-house with intent to assault, the indictment

was found

irrelevant.

4

In the case of officers of the revenue,

it

announce their character,
without producing any warrant under which they act; 5 and,
therefore, it is enough to libel in such a case, that the officers
announced that they were officers of the revenue, or that they
were known to the pannels as such. 6 But if the deforcement be
that of an ordinary officer, it is indispensable that the minor
should state, that the pannel knew that the person deforced was
an officer of the law and where this was awanting, the libel was
found by Lord Gillies to be irrelevant. 7
is sufficient,

by

special statute, if they

;

The word " murder,"

or

"murdered,"

is

held to be a vox signata,

8
meaning the felonious and inexcusable putting another to death;
and, therefore, where the libel charged murder, and it was objected

Andrew M'Kinlay, July 19, 1817; Hume, ii. 183. 8 Chalmers, Yorkston, and
JusticeHume, ii. 184. 3 Robt. Gillies, May 23, 1831
August 1, 1751
4
5
Clerk's MS.
William Den, Aberdeen, April 1827
6 Geo. IV. c. 108,
unreported.
1

Others,

;

;

;

105.
7

6

Malcolm M'Gregor and

Jas. Stewart, Stirling,

Sept.

John Mathieson and Others, Inverness, April 18:28; unreported.

1826;
s

unreported.

Hume,

ii.

184.
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that in a particular part of the charge, it was not alleged that the
acts of violence charged were done feloniously, and that a feloni-

ous intention was not to be presumed, the answer was sustained
by the Court, that this was unnecessary, in respect it was alleged
that by these acts the deceased was murdered, which necessarily

implied such an intent.

1

However,

narrative of all assaults, whether they

commence

it is

usual to

end

in death or not, with the

the

words violently, wickedly, and feloniously and, therefore, these
words should always be added to a charge of murder. The words
;

of style used in a case of culpable homicide, arising from negli"
culpably, negligently,
gence, as riding over a child, &c., are
and recklessly :" where the death has not arisen from negligence,

but blamable violence, though not amounting to murder, the
words to be used are " violently, wickedly, and recklessly."
In cases of reset of theft, it is indispensable that the goods shall

be charged as having been received, " knowing the same to have
been stolen ;" in uttering forged notes, or instruments, that the
instrument was uttered u as genuine, knowing the same to have

and forged, as said is." In rape, it must be set forth
was done upon the woman forcibly, and " notwithin assaults with
standing the utmost resistance in her power ;"
intent to ravish, that the violence was done with that intent.
But it is not necessary to set forth that the assault was forcibly
done, where it was committed on a girl under the age of puberty,
2
In cases of
that being in the eye of law a forcible attempt.
"
theft, it is usual to say that the goods were
wickedly and feloni-

been

false

that the act

the
ously stolen, and theftuously carried away ;" but although
addition of the word feloniously is usual, it is not indispensable,
"
the words you did
steal, and theftuously carry away," being
to all that is necessary in that charge.
amount
held
to
freely
It is not necessary, however, that the libel should repeat in the
minor proposition the exact words in every case of the major. It
is sufficient if words are used in many cases which amount in legal
signification to the

the indictment.

good

if it

same meaning with those used

in that part of

In a case of murder, for example, the charge

mention the felonious

assault, the

wounds

inflicted,

is

and

the death of the sufferer in consequence, though the usual words,
"
the said
by all which the said A. B. was murdered by you
1

Duncan

Clark, Perth, Sept.

Case. Glasgow, Jan. 1831.

1826; unroported

2

Per Lord MoncrielT, M' Arthur's
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1

C. D.," are omitted. In cases of rape, in like manner, the charge
is every day sent to the assize, although it is not said in the
minor proposition that the woman was ravished, but only that the

" had carnal
knowledge of her forcibly and against her
So
will, notwithstanding the utmost resistance in her power."
also a charge of deforcement would be held good, if the fact of the
officer having been knowingly and wilfully deforced is distinctly
set forth, though the minor is not concluded with the usual words
of style, " by all which, the said A. B., being an officer of the
law, acting in the execution of his duty, was obstructed and

pannel

c
'

deforced, as said

go

is."

Still,

however, though our judges do not

work

as to require the ipsa verba of the major
repeated in the minor, provided that other equi-

so strictly to

proposition to be
valent expressions are used,

still

it is

advisable, as

usual or customary, to follow that course

;

and

much

in cases

as

is

where a

is libelled on, it is
indispensable that the words designathe
crime
far
as possible be repeated in the minor
should
as
ting

statute

3

proposition.

27. If the libel contain a charge of the same kind, but
of an higher denomination than that which appears in the
course of the proof, it is competent to insist still on the
inferior charge.
It

frequently happens that the crime charged in the major prois of the same kind, but a
higher denomination than that

position

which comes out in the course of the trial. Thus, murder may
be charged, while the facts proved amount only to culpable
homicide hamesucken, when they amount only to assault or the
In such a case it has long been settled, that a
like.
charge of
murder involves one of culpable homicide, and that on an indictment charging the greater crime the pannel may be convicted of
the lesser, and this is matter of every day's practice. 4 At one
period
also it seems to have been held, that on a libel
charging a particular crime, a conviction could be obtained on an inferior
charge,
as on a libel charging the invading, beating, and
bruising persons in authority and magistrates, a conviction for an
ordinary
assault was competent. 5
But these precedents are not to be
;

1

Hume,

unreported.

184.

ii.

4

Hume,

*

Wallace and Ferris, Feb. 23, 1747.
ii.

1

4

1

6.

5

Robert Carnegie,

3

John

Nov.

Bell, Feb. 10,

11,

1817

1672; Hume,

;'

ij.
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modern

to be resolved

practice, and, as the law now stands, the point
the
by a distinction. If the libel

charges

higher

offence as an aggravation of the lower, then, though the aggravation is not proved, still the simple offence may be the subject of
trial

and punishment.

But

the aggravated crime

if

is laid

as a

substantive charge, then the whole must be proved, or the pannel
will be entitled to an acquittal.
Thus, if assault with intent to
rob or to ravish are charged, these respective intents must be

proved, or the libel will
assault can be obtained

fall,

but

;

and no conviction on the simple
if it

be laid as assault, especially

when committed with

intent to rob or to ravish, then a conviction
on the simple assault may be obtained without the aggravation.
Murder and culpable homicide are the only cases in which, on a

charge of the higher offence as a substantive charge, a conviction
of the lesser can be obtained.

28. It

is

not enough that the

libel gives a sufficient

description of the mode in which the crime was perpetrated ; it is also indispensable, in the general case, that it
shall give such a specification of the person injured, as

enable the pannel to
intended, and to distinguish

discover with ease

may

him from any

who

is

other.

A

clear specification of the party injured is evidently indispensable in a criminal process, both in order to let the pannel know
who he is charged with having assailed, and at whom he is to

apply for information, and to limit the prosecutor in his proof to
the specific act or acts on which the indictment is founded. It is
accordingly a fixed rule of our practice, that an indictment in the
general case is not good, unless it gives such a description of the
person injured as shall clearly distinguish him from any other
Irf all cases, therefore, the name and designation of
the injured party must be set forth, and the rules by which this
matter is regulated are even more rigid than in the analogous
case of the designation of witnesses. The usual and certainly the

individual.

1

and resiis to
give the name of the party, his trade,
" John Thomdence, by name of place, parish, and county, thus,
son, farmer, then or lately residing at Libberton- Mains, in the
Children living
parish of Libberton, and county of Edinburgh."

best course

1

Hume,

ii.

l<>7.
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with their father or mother, are designed as residing with them,
adding their name, trade, and place of residence ; and married

women by

their

their husbands.

maiden name, with the name and designation of
Clerks in banks or public offices, and persons

holding public situations, as clergymen of parishes, professors in
universities, magistrates, judges, &c., are held to be sufficiently

and properly designed when they are mentioned by their names,
and the office which they hold, and where they may be heard
of and enquired after, as " James Johnston, then or lately clerk
in the employment of Sir William Forbes and Co. bankers,
" Adam
Duff, then or lately Sheriff of the county
Edinburgh ;" or
of Edinburgh ;" or " Dr Thomas Charles Hope, then or lately
The
Professor of Chemistry in the University of Edinburgh."
on
in
to
such
latitude
which
this
public
apparent
regard
principle
characters, or persons in the employment of such public companies
or offices, is founded is, that it is much more easy to get at a per-

son so described, and there

is

much

less

chance of ambiguity in

regard to the person truly intended, than when they are described
merely by their name and place of residence ; and, therefore, the

ends of the specification are more completely answered in the one
way than the other. Generally speaking, the principles which
regulate the designation of witnesses, on which an ample commentary will hereafter be given, are applicable to the case of the
designation of the injured party, with this difference, that by

reason of the vital importance of accuracy in this particular in the
body of the libel, an error is regarded with a more jealous eye than

when

it

appears in the

It follows

from

the libel from the real

the charge

;

lists

of witnesses.

this principle, that

because

it

any

substantial variation of

name

of the person injured, will be fatal to
strikes at the whole proceedings, by esta-

blishing that the person injured was a different person from that
set forth in the libel, with the injury on whom, and on whom alone,

the jury are charged. This principle is undoubtedly well founded
law ; but it frequently has led to a most injurious defeat of the

in

ends of justice in particular cases.

Following out the rule thus

for the wisest purposes introduced, our Judges have frequently
felt themselves compelled to acquit prisoners charged with the

most atrocious crimes, on account of an error in the designation,
so trivial that no uncertainty could possibly exist as to the person really intended.

Thus,

noted case of Hannay, the
was charged with the murder of

in the

species facti was, that the pannel
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" Marion
Robson, daughter of the deceased John Robson, late
writ/Jit in Westcroft of Lochrutton, in the parish of Lochrutton,

and stewartry of Kirkcudbright, and of Janet M'Niven, his wife,
presently residing at Lochrutton Gate, in the parish and stewIt turned out on the evidence, that John Robartry aforesaid."

was not a wright but a tailor, and had never
and that another John Robson lived at Lochrutton Gate, who was a weaver.
Upon this discovery, the So-

son, the father,

worked

as a wright,

licitor-General (John Clerk, Esq.) gave up the case. Mr Hume,
" not
however, has stated, that it is
quite clear that the error here

was
and

fatal to the

charge, like one in the

name

of the person killed

;

Court gave no judgment or opinion."
A similar proceeding took place at Aberdeen, in September
1817, in a case where the person assaulted was named Tocher,
but he was styled Tochie in the indictment: the prosecutor
1

as to this the

2
But the
having discovered the error in time, deserted the diet.
matter since that time has been made the subject of deliberate

judgment, both of the Circuit and Supreme Courts.

Thus

it

appeared, in a case at Inverness, that the libel charged the pannel with the murder of " Alexander Davidson, sawyer at Dartulich, in the parish

Edin

of

Kellie,

and shire of Elgin" whereas

the proof established, that the person murdered was " Alexander
Davidson, sawyer at Dartulich, in the parish of Ardclach, and
shire of Elgin"
Upon this, Lord Pitmilly held, after a debate,
that the pannel

must be acquitted of the charge, and he was
3

assoilzied accordingly.
Again, in a late instance at Aberdeen,
the principle was carried a very great length.
John Murray

was there charged with rape committed on Christian Urquhart,
"
daughter of, and then and now, or lately, residing with Alexander Urquhart, labourer at Knockie, in the parish of Turin
and county of Aberdeen." She was designed in the same manner in the list of witnesses but when tendered for examina,

;

was residing with
of Milne, but that she left that place about
ten days after, and had ever since resided with her father, the
person designed in the libel and list. Upon this being established,

tion, she

swore that at

a farmer of the

the time of the rape she

name

Lords Pitmilly and Alloway held that the pannel must be acquitted; that there was a positive allegation, that at the time of
the assault the girl resided with Milne ; and as that was not the
*
Grant and Daeus, Sept. 1817,
John Ilannay, July 28, 1806; Hume, ii. 197.
3
.M'lMi.M>mi,
Thus.
Just
iceClerk's
IMS.
M:iy :J, 1^24; Hump, ibid.
Aberdeen;
1
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was no alternative but to assoilzie the pannel from the
" The inachas observed
charge. Upon this case Baron Hume
curacy here was even less than in the case of Hannay, for the
in the principal and permanent cirgirl's designation was right
cumstance of parentage, and inaccurate in a transient and temporary circumstance only, which was not indispensable to be set
case, there
1

forth."

2

More

still, the same principles have been applied in a
came
under the consideration of the whole Court.
case which
was
John Ferguson
charged with the murder of a child, the
"
The mother was
of
Elspeth Marion Buchanan."
daughter
that
name
in
list of witnesses, and sworn under
the
designed by
But she stated upon an
that designation without objection.
examination in initialibus, and it was proved by the parish register, that she was not named Marion, nor had been christened
as such, but had been called Meney after the surname of her
She declared that she had been usually called
grandmother.
in
but
one
service, where she lived for six months, had
Meney,

lately

been called Marion, to distinguish her from another person who
lived in the same service.
When examined before the Sheriff,
she stated her name was Meney.
Upon this evidence the Lord
Lords
Gillies
and
Justice-Clerk,
Medwyn, held the objection
Lord
Meadowbank
good;
strenuously and ably supported an
3
The
opposite opinion.
pannel was of course acquitted.
a review of these different judgments, though they canbe considered as of equal authority, yet it is impossible to
dispute that the principles on which they are founded, are, on the
The rule that the
whole, strictly agreeable to law and justice.

Upon

not

all

pannel must be convicted of the crime libelled, and that the jury
must enquire into his guilt of that individual offence, and of no
analogous crime which should have been libelled, or may have
been intended, is founded not only on the dictates of reason, but
the principles of justice.
Still it may admit of reasonable doubt,
whether, in two of the instances, the Court did not carry this just

and equitable principle to an undue length. There is a material
difference between such an error in the description of the injured
person as affects his identity, and such an one as touches merely
an adventitious quality which may be erroneously set forth, although the identity remains unaffected.
1

When

the Court there-

2
John Murray, Aberdeen, April 1826; Shaw, No. 148.
Hume,
May 16, 1831 ; Justice- Clerk's notes, and Shaw, No. 212.

Ferguson,

ii.

198

3

John
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Murray's case, that an error in the residence of the

injured party at the time of the assault was a fatal blunder, although the designation in every other particular was correct,

they gave to an adventitious quality, not necessary to be set

weight and the importance of one on which the identity
depended. In like manner, when Mr Clerk abandoned the prosecution in the case of Hannay, in respect of an error in the
forth, the

description of the trade of the father of the murdered person, he
gave an effect to an error in the designation of the father, which

would have been more reasonable

if
applied to the injured party
be
It may
considered, therefore, as the true principle,
that those errors only are to be held as fatal to a charge, which

herself.

affect the identity of the

crime

;

as a mistake in the

name

of the

injured party himself, or his trade or residence, or the place where
the crime was committed ; but that those subordinate errors which
relate to the trade or residence of their parents, or any adventitious quality not essential to the designation of the principal
hesitation need
party injured, should not have this effect.

No

be

felt in

making these observations on the

least, since the

learned Judges

case of Murray, at

who pronounced

it

had afterwards

the candour to admit to the author that they were satisfied
been adjudged with excessive strictness.

But

it

it

had

deserves the serious consideration of those intrusted

with the administration and improvement of the law, whether
there is not an obvious remedy for the defeat of justice which
the discovery of such errors in the corpus delicti occasions, in sustaining the competency of a second prosecution for the new
it has
appeared in the course of the proceedings
committed.
That the pannel is not in such a case tried
really
twice for the same offence is obvious, from the circumstance that

offence,

which

was

the

new charge was

held on the former

trial to

be essentially

dif-

ferent from the old one, and in consequence of that discrepancy
It does not follow, because a
the former acquittal took place.

he cannot
prisoner has been acquitted of one crime, that therefore
be tried for another crime committed on a different person, or at
a different place.
Nor is there any insurmountable difficulty in
the consideration that here the two trials are substantially for the
for that difficulty has been got over in many cases,
;
in
those
where the former trial was, no matter at how
particularly
late a stage, cut short by the illness or death of a juryman ; and

same offence

the fact of an absolvitor having taken place on the former charge,
should be no bar to the indictment for a new and different crime
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The acquittal of a great culprit, not on
preferred.
the merits or from defective evidence, but from such an inaccuwhen

it is

racy in the legal instruments on which he is tried, always produces the worst possible effect, and tends more than any other

circumstance to diffuse the general opinion, that criminal law
is a mere
lottery, and that escape is generally obtained, not from
established innocence, or defective evidence, but the astuteness of

lawyers or the negligence of scribes.

While

these observations

are naturally suggested by the importance of this subject, it is to
be observed that they have received no sort of countenance from

the decisions of the Court

but that, on the contrary, on a second
being brought against John Hannay, charging him with the
real offence, it was decided by the Court that the proceeding was
;

libel

1

incompetent.
But while this decision unquestionably forms the law as to this
point, while it remains unaltered by the same high authority or
legislative interference, it is worthy of remark that our practice
in this particular seems to be more scrupulous than that of the

neighbouring kingdom.

The

defence of autrefois acquit,

is

in

the general case, indeed, a good defence in England against any
second trial;" but this obtains only where the first indictment

Where this was not the case, a second trial is
on
the same species facti, notwithstanding a former
competent
Thus, a man was found liable to a second trial for
acquittal.
a
certain
bill, though he had been tried and convicted
forging
was

valid.

3

on a former occasion, which verdict had been set
4
aside on the ground of an error in the
description of the bill.
So, also, where certain prisoners were tried and acquitted on a
charge of breaking into a house and stealing goods, it having
for the offence

been proved that no goods at all were stolen, it was found competent by all the Judges to try them next day on a new indictment,
which charged them with breaking into the same house with
intent to steal. 5

The competence

of a second

trial,

on a more cor-

taken for granted in their practice. 6 And where
" to
a charge of murder was preferred
take,
by forcing a person
drink, and swallow down poison, that is, oil of vitriol," and he

rect indictment,

is

was acquitted of that charge, and afterwards tried and convicted
on a charge of forcing him " to take oil of vitriol" it was held

by eleven of the twelve Judges,
1

Hume,

Co. 46.

3

590.

s

ii.

that the second trial on the

new

3
John Hannay, Nov. 4, 1806.
2 Hale, 246 ; Rex v. Holcroft, 4.
452 and Rex v. Clark, 1 Russel, 472. 4 Reading's case, Leach,
Vandercomb and Abbot, Leach, ii. 711. 6 Cook's case, Leach, i. 105.

ii.

1

466

;

Chitty,

;
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indictment was competent, though, on the special ground that the
second indictment implied that oil of vitriol was a poison, a pardon

was recommended.

1

It is evident, therefore, that the plea of
not
an insuperable bar in England to a new
autrefois acquit
indictment ; and although it is no doubt
more
correct
trial on a
2
true that the objections to relevancy, as Baron Hume has obis

served, are in the general case argued by their practice on a
reserved case after the first trial is over, yet still these cases

demonstrate that they do not regard the mere fact of the prisoner
having undergone a first trial, or, as we would say, tholed an

an insurmountable bar in every case to a second prosecu-

assize,
tion.

29. In cases where the name of the injured party cannot be ascertained, or where there is an uncertainty as to
what it really is, or where a course of violent acts on a

great number of the lieges is charged, the specification of
the individual may be dispensed with.
Cases sometimes occur, where the name of the individual who is
injured, cannot, by any exertion on the prosecutor's part, be ascer-

Put the case that a corpse is found mangled and disfiwith
wounds, so that the person killed could not be recoggured
or
that
it is
nised,
brought packed up in a box to an anatomist,
tained.

under circumstances which leave no doubt of the crime, though
the individual cannot be discovered ; in these and similar cases
the necessity of the situation makes the law, and a libel will be
sustained, though laid at large, for the murder of some person
unknown. 3 In a case, accordingly, where the name of the deceased was not distinctly known, the libel was sustained which called
him " David Gait, or of some other name to the prosecutor unknown." 4 In cases of piracy, too, it is often impossible to specify
either the property of the ships plundered, or the names of the

persons slain, in the course of the expedition and, therefore, an
indictment for that crime has been sustained as relevant where
;

name of the captured vesbut
her
and
sel,
owners, port,
country, and an objection taken on
that ground was overruled. 5 For a similar reason it is competent
the libel was silent, not only as to the

1

2
v. Clark, 1 Russell, 472, 473.
Hume, ii. 4<J7.
ughan and Robert Brown, Sept. 14, lslf>; imrpport

Rex

March

1

705

VOL.

;

II.

Arnot,

2.'>

I

.

T

n

!.

Hunio,

ii.

M.ivrn

lfS.
an<l

'

Neil

Others,
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to
if

found a charge on a theft of goods whose owner is unknown,
taken from the lawful custody of some known person but in
;

such a case the

libel

must

state that

it is

unknown

to

whom

the

1

goods belong.
not merely in these situations, where the specification
an indictment in such general terms
plainly impossible, that
In former times, the same rule
will be sustained by the Court.

But

it is

is

obtained in those cases, then unhappily too numerous, in which
the prosecutor charged a course of violent offences, over a tract of
of trade of plunder. 2
country, against persons who made a sort
And in a great variety of cases it has been found competent, on
objection, to charge the murder or robbery of A. B., or some
3
And in the late case
other person, to the prosecutor unknown.
of Burke and M'Dougal, one of the charges was for the murder

of " Margery, or

Mary M'Gonegal, or Duffle, or Campbell, or
Docherty, thenresiding in the house of Roderick Stuart, labourer, in Pleasance of Edinburgh ;" an enumeration which almost
4
amounted to no specification at all. In such cases where the name
uncertain, some one, the most likely to have been the real one,
should be given, accompanied with the alternative, " or some other
name to the prosecutor unknown."

is

A

or swindling- must specify the
individual from whose custody the articles are taken ; but
30.

libel for theft

though the name of the owner is usually added when
is known, it is not an
indispensable part of the charge.

The
ment,

it

material point in a libel for theft, swindling, or embezzlethe possession from which the goods were taken, whe-

is

was on the part of the

ther that
diate or

temporary

real owner, or of

person for him.

5

Which

some interme-

matter being duly

set forth, with the time, place, and manner of taking, the particular act is then described by its natural and overt characters,

and cannot be confounded with the depredation of any other
Libels, accordingly, have always been sustained which
goods.
described stolen goods as in the possession of the person from
whom they were taken, though the person to whom they belonged
1
3
Daniel M'Kenzie, April 1818, Perth, Herinand and Gillies.
M'Gibbon's case,
3
Dec. 18, 1676; Hume, ii. 198.
James Cranston, Sept. 10, 1723; Robert Robert-

son,

Aug.

Hume,

ii.

6,

1743; John

199.

*

Irvine, Sept. 24,

Syme, 346.

5

Hume,

ii.

1744
200.

;

Alexander Barclay, July 31, 1758;

>F

was either not
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Thus, stolen goods are

fre-

quently described without objection, as the property of the said
A. B., or of some other person to the prosecutor unknown. 1
Libels, in like manner, are frequently sustained, which charge
goods taken from a certain house, as the property of the said

Alex. M'Dougal, or some others of his family ; 2 and this style is
very frequently adopted, where it is uncertain to which member

And it is sufficient to
of a family certain stolen goods belong.
affirm, in a theft from a carrier or the post-office, that the goods
money were taken from the carrier or post-boy, in the course
of their conveyance from a person named in one place, to another
named in another. 3 This is now the established practice in such
cases ; the libel specifies that a certain sum was on a particular
or

day enclosed

in a letter

by A., and put into the post-office at B.,
it was stolen at some particular

addressed to C. at D., and that

place specified, or some place to the prosecutor unknown, in the
4
These
course of its transmission from the one to the other.
observations are equally applicable to the description of the possession and ownership of the goods in the case of robbery or
;
and, accordingly, not only have many libels been sustained which described only the persons who had the robbed

theft

5
goods in their possession, but the objection has been expressly
repelled, that in such cases the owner of the goods was not spe6
In the case of goods belonging to the Crown, and in the
cified.
hands of public officers, they should be charged as the property

of his Majesty, and as in the lawful possession of the person
whom the depredation was committed. 7 So strongly has
this principle taken root in our practice, that by the established

from

style of indictments in all cases of theft, robbery, swindling,
breach of trust, and reset, the goods feloniously taken are descri-

bed " as the property, or in the lawful possession of A. B,," and
under the latter part of this alternative it is sufficient if the goods
are proved to have been in the possession of A. B., either without proving at all to whom they belong, or though it appear from
the proof that they belong to
1

8

Macdonald and Jamieson, Aug.
James Johnston, Feb. 7, 1787.

"

9,
3

It has also

some other person.

1770; Daniel M'Kenzie, Perth, April 1818.
Daniel M'Kay, July 6, 1781

;

Hume,

ii.

201.

James Macintosh, July 17, 1826; William Oliver, Oct. 31, 1809; Ante, i. 348,
s
353.
Wilson, Hall, and Robertson, March 2, 1736 ; David Coulton, Dec. 8, 1738.
7
8
Carruthers' case> Nov. 1,
Alexander
31, 1758; Hume, ii. 202,
Barclay, July

1731.
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been held on an objection, that when goods are stolen from a
" in the lawful
it is sufficient to describe them as

police-office,

custody and possession of one or more of the police-officers, at
the said police-office."
And a charge of theft is sustained, though
the article be only accidentally or unintentionally in the hands of
l

the possessors

;

as a stray sheep,

ground without his knowledge.
sion.

which has come upon a man's
It is held in his lawful posses-

2

Care must be taken, however, in describing the ownership of
stolen goods, either to be accurate, or to put in such an alternative as may cover any error ; and where this is not done, and a

discrepancy between the allegation in the libel and the proof
Thus, where the stolen
emerges, a fatal objection will arise.

goods were described in the libel as the property of John Anderson, and it came out in the proof that they were the property of

John Anderson and Company, the objection was deemed so seriit led to a
compromise of the case by a restriction of the
3
libel on the part of the public prosecutor.
On the same principle, where a parcel was charged as stolen from a carrier's cart,
addressed to " James Budge, merchant in Anstruther," and it
turned out on the proof that it was addressed to John Budge,
merchant there, the objection was deemed insurmountable, and
the pannel was acquitted. 4 A similar case occurred at
Ayr, where
the
were
in the libel " as the
of David
ous that

goods
charged
Woodburu, tenant of Whiterigs

property

;"

and

came out on the proof

it

that they belonged to Htifjh Thomson,
residing there, his overseer.
The case was in consequence abandoned. 5 To avoid such a

goods stolen from a firm, to describe
the goods in this manner, " the
property, or in the lawful possession of the said Company of A. and B,, or of the said A. or
the said B., the individual partners thereof."
In a case where
result, it is usual, in cases of

property was stolen from a broker's shop, and it was charged
the property of " James Neilson, broker, and overseer of

as

scavengers,"

it

appeared on the proof,

Euphemia Phemister, was above
dealt in the shop, being
1

John Lawson, Jan.

Clerk's

Wright,

1821

;

MS
alias

3

engaged

that

his

wife's

name,

the door, and that he never
in his other occupation.

The

2

Colin M'Intyre, Inverary, Autumn 1820; Justice9, 1822
4
Eraser and Mossmau, August 29, 1810 ; Hume, ii. 201.
Robert

John Handy, Dec. 26, 1808; Hume,

unreported.

ii.

201

5

John Kelly, Ayr, Spring
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objection was repelled, on the ground that they
1
stocks, but shared the profits between them.

had not separate

31. In the description of the stolen goods, it is sufficient if the prosecutor gives reasonable information without descending to any punctilious accuracy.
In the description of stolen property,

it is

justly held

by our

practice, that the same minute accuracy is not absolutely required
the description of the locus delicti, or the person injured.
There is a material difference in point of reason and justice bei

tween the one and the other. The essence of the crime, and the
by which its nature is to be made known to the
on
the time and place of its commission, and the
prisoner, depend
name of the person injured; the description of what is taken is
material features

in general a subordinate matter, not

forming a vital part of the
be
that
recollected, too,
charge.
by the very act of the
the
renders
it
depredation
prisoner frequently
impossible to give
a minute description of the goods abstracted, and it would be the
It is to

height of injustice that he should profit by the perfect manner
in which his crime has been completed.
On these grounds a
more general description is sustained as sufficient in this matter
than in the other parts of the libel.
Without referring to the
older cases, where a very great latitude in this respect was per2
mitted, it is sufficient to observe, that from the earliest to the
it has
uniformly been held sufficient to describe the
sum, and the species of money generally, without specifying how much was taken in bank-notes, how much in gold, and
how much in silver. Thus, a libel was sustained which charged
the prisoner with having robbed Christopher Hog of a cloakbag,
" in which were three hundred and
twenty-four pounds, four shil3
The same style was
in
and
bank-notes."
gold, money,
lings,

present times,
total

adopted and found relevant in a later case, where the goods stolen
were described as " a sum of money in specie, and in the notes
of different banks, or banking companies, amounting to 423, 7s.
4
6d., or thereby, all belonging to the Dundee Banking Company."

who was defended by Messrs M'Neil and

In the case of Moffat,
1

M:irir;iri't

tnjdirr

Fleming, March

Hug, Nov.
I

lumr,

7,

ibid.

17-20;

'20,

18-26

Hume,

ii.

-

;

unreported.
'203

4

Bruce,

Ilninc,

3
ii.

-JO-J,

-J<):5

Falconer, and Dii-k.

Chris-
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Menzies, the ablest criminal lawyers at the bar, the charge was,
that the pannel had stolen " 20,000, or thereby, in bank or
bankers' notes, of various denominations, the property, or in the

lawful possession, of the said Paisley

Union Banking Company;"

passed without objection, though on other points
the case was most strenuously defended.
Hugh Ross was char-

and

this latitude

1

"
ged with the theft of a large quantity of bank or bankers' notes,
partly of the British Linen Company, partly of Hunters and
Company, bankers, Ayr, and partly of other banks or banking
companies, to the prosecutor unknown, of various denominations,
to the prosecutor

unknown,

to the

amount of

1682

sterling, or

thereby, the property, or in the lawful possession of the Paisley

Banking Company."" And in Murray's case, who was defended
by Messrs Jeffrey, Cockburn, and Murray, the indictment
the theft of " one
bank-notes
charged

paper parcel containing
amount of 2434, 17s.," and also
" a
a
paper parcel containing
large number of bank or bankers'
of
different
notes,
denominations, being partly notes of the Bank

specified, as in inventory, to the

of Scotland, partly of the Banking Company carrying on business at Edinburgh, under the firm of Sir William Forbes, James

Hunter, and Co., and partly of other banks or banking companies, to the prosecutor

sum

of

unknown, amounting

in value to the

10s. sterling, or thereby, the property, or in the

2254,

lawful possession of the Leith Bank or Banking Company." 3
It is
unnecessary, after these examples, to multiply instances of a

which

now

matter of daily practice.
peculiarity, however, which requires particular
" bank-notes"
attention in regard to money, that the
expression
is held to mean the notes of the Bank of
England, or of the
style

There

is

is this

9
while the expression " bankers
notes," is held, besides these, to include also the notes 'of private
banks or banking companies. 4 To avoid this objection, it is the

Scotch chartered banks only

;

constant practice, where bank-notes are libelled on, to
style them
" bank or bankers' notes
;" and these words reach every description of bank-notes, whether issued
by chartered or private banks.

Frequent mention is made in indictments of the theft or robbery of watches, and questions may arise as to how far it is necesJames M'Coul, June 12, 1820.
Murstey, Feb. 16, 1825; unreported
390.
1

3
4

3
Robert
Ross, Ayr, Autumn 1812,
Smith and Brodie, August 1788; Hume, ii.

Hugh
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sary to give a specification of the stolen article in this particular
case. On this head the rule is, that it is not necessary to give any
farther description of the watch than that it is a gold, a silver, or
but that if the name and number are given, they
;

a metal one

pannel is entitled to an acquittal.
Nay,
in some of the older cases, no description of the watch at all is

must be
2

given

;

1

correct, or the

but this

is

not the practice at this time, and

would now be held sufficient.
when the watch is recovered, and

it is

doubtful

The

if it

is

usual practice is, that
lying before the prosecutor

the libel, the maker's name and number are given,
" or of a similar name and
the
words
number," these last
adding
words being intended to cover any slight deviation in the spelling,

when he draws

&c. of the words, or in a single figure of the number, which has
obviously arisen from mistake, and can lead to no doubt as to the
stolen article intended to be described

;

but that where the watch

not recovered, it is described only by its composition, as a gold
watch, a silver watch, a metal watch, or the like, and libels in
both forms are daily sustained as relevant by the Court.
is

In the description of horses or

cattle, the practice formerly was
at large, without any specification whatever of the colour, age, or distinguishing marks. 3
And it is laid
down by Baron Hume, " that a libel is good for stealing sheep,

them quite

to describe

it mention the kinds, time,
place, and possesand the number of head of each, though it say nothing of the
4
In the case of
age, size, or other natural marks of the animals."

horses, or cattle, if
sor,

mode

of libelling is still in viridi observantid ; nor
to
see in what way, to those unskilled in the
easy
distinction
those animals, any more specific descripbetween
slight
tion can be given.
But in the case of horses and cattle, it has

sheep, this

indeed

is it

become usual of

late years to specify

some marks by which the

" a black ox between
may be distinguished, as
seven and eight years old, high-horned, and rolled in the hindanimals meant

"a

blackish-brown mare;" or "a three-year-old
and white colour, having bucket horns ;
a three-year-old horned stot of a black colour; a two-year-old hummel quey of a reddish colour, being all the property," &c. 7 or " a
branded horned stot of three years and a half old, or thereby, and

feet;"

5

horned

or

stot of a black

;

1

a

Hume,
Hume, ii.

ii.

204

20:>

;

*
fi.-ivin I.:i\vri-, M.uvh is, 1783.
Steedman, Feb. 11, 17-s-J
Donald Bain, Dec. 17, \T2'2 ; William Philip, Feb. -JL'. 1772 ; Alex-

ander Gray, Aug. 1, 1774.
Philip's case, Feb. 22, 1772.

*

;

'

Hume,
7

John

ibid.

5

George M'Dunald, Fob.

Gall, Aberdeen,

Autumn

1

-J7.

10,

1767.

01'
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a branded hummel stot of the same age/' In cases of horse-stealing
the same rule is followed they are in general thus described, " a
1

;

"
light grey or cream-coloured mare;" or a
grey mare and a
5
horse of a dapple brown colour."
It seems proper always to
2

adopt this course where the colour or other marks are known, and
where this is not the case, to say " the colour of the said animal

being to the prosecutor unknown," which will of course form a
sufficient excuse for its want. But it cannot be affirmed that this
practice has grown up into a settled usage, or that a judge would
be justified

throwing out a

in

libel in

horse or cattle stealing,

age or colour of the animal is not given,
nor is it affirmed that they were unknown to the prosecutor.
In the description of the theft of other articles, and more especially where they are of such a kind as are taken away in gross

upon the ground

that the

or large quantities, as groceries, haberdashery, napery, woollen
cloths, or the like, it has always been the inclination of our
practice,

proceeding on very sufficient reasons,

to sustain

a

description of the stolen goods very much at large ; more especially if some are specified by distinguishing marks, and the

others are mentioned in the general way.
Thus, a libel was sustained on objection, which charged the theft of " several pieces
or quantities of different kinds of wares or goods, such as linens,
calicoes,

cottons, dimities, woollen cloths, druggets, shalloons,
and plushes, and other sorts of merchandise."

cotton, velvets,

The

objection of the want of specification was repelled, upon the
that the articles meant to be used in evidence were

ground

described

by

their proper marks,

and that

as to the rest the

geneRandal Court"
ney bore only that he carried off
large sums of gold and silver
money, and several shirts belonging to the said George Keith,
and table-cloths, table-napkins, and other articles." This was
5
In more modern
sustained after a debate on its sufficiency.
times, the usual practice is to libel specifically on such articles by
their quality, colour, and measure, as can be so detailed, and, in
ral

description

was

sufficient.

4

The

libel against

give such a general description as can be
the
furnished; adding,
description is obviously defective, "the
the prosecutor unknown."
particular description being to

regard to the

rest, to

if

1

Andrew Howie,

1770

;

Sept.

1827, Aberdeen.

2

Charles

John Tweeddale, Glasgow, Winter 1828
*
Randal Courtney, August
Hume, ii. 204
"

1828

*

4,

Fraser,

Inverness,

Autumn

M'Donald and Jamieson, August
1743 ; ibid.
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however, a particular description

is
given, however unnecesprosecutor must prove the articles to be of the description specified, or he will lose that part of his libel. Thus, in a case

If,

sarily, the

where the

libel specified several articles of

wearing apparel, and,

two towels, these were held pro non scriptis, as not
On the same principle, when
being properly wearing apparel.
two sets, one of thieves and another of resetters, were tried on
the same libel, and the thieves were charged with the theft of
" three dozen of
gold rings and several pairs of gold ear-rings,"
and the resetters with the reset of these articles, the objection
was sustained for one of the latter parties, that he was charged
with resetting a gold amethyst ring, and a pair of gold pearl earrings, which had not been specified in the preceding list as stolen
inter alia,

1

by the thieves. The truth is, that as both the amethyst ring
and pearl ear-rings were gold, they had been included under the
general description of gold rings and ear-rings; and therefore
there is reason to think that this case, which occurred during the
hurry of a most laborious circuit, was adjudged with undue strictness, inasmuch as the articles libelled on as resetted, were previously libelled on as stolen, with this difference only, that a more
minute description was given of them in the part of the libel
reset, than in that which set forth the previous
theft, a circumstance of which surely the resetter could not with

which charged the

2
The true principle appears to be,
any good reason complain.
that if a generic term is used, which includes several species, it is

not a valid objection if one of those species, technically speaking,
bears a different appellation from the whole genus ; and of this

an apt illustration lately occurred at Glasgow. An article was
there specified in a libel under the name of cambric^ and it was
objected,

when produced,

that

it

was truly cambric muslin, which

but Lord Pitmilly repelled the objection, upon the
;
that
term cambric was the generic term, applied to
the
ground
both kinds of stuffs, though they were made of different mate-

was the

fact

rials/

The

32.

libel

must

specify the

way and manner

which the criminal act was committed

;

in assaults

in

and

8
White, Paisley, and Others,
1816, unreported.
*
and M'Conuack, Glasgow,
M'Kechnie
Glasgow, Shaw, No. 106.
Sept. 1817; Hume, ii. 205.
1

John Wilson,

Autumn

I

*:>.')

.

Stirling,

Sept.
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homicides, by setting forth the nature of the wounds, and
the manner of their infliction ; in housebreaking, or
other offences, by describing how the criminal act was

accomplished.
a sacred rule of law," said Lord Alemore, " that the
It is
facts must be laid with precision in a criminal charge.

"

It is

not allowable to charge that you killed such a

man by

stabbing

Here the mode of corruption is not specified, and
or poisoning.
yet there are so many modes of expression in soliciting, which
are not criminal, that no proof should be allowed upon a general
and the prosecutors are the less excusable for not having
stated the modes of corruption, as they might have found them
out on a precognition."
This, accordingly, was one of the
the
Court
dismissed the libel, as too vague in
on
which
grounds
a case of bribery, not only as to time and place, but the mode
d/id circumstances of the criminal act.
On the same ground, a
dismissed
which
as
was
libel.
irrelevant,
charged the pannel with
" was not nominal or
his
vote
that
fictitious, nor
swearing falsely,
created for the purpose of enabling him to vote for a member to
charge

;

1

serve in Parliament," without any specification of the facts or
circumstances which might either show what meaning he himself

attached to the phrase, " nominal and fictitious," or from which
the Judge might discover whether he were correct in his notions

on the subject. 2 But in a case of challenging to fight, where it
was objected that the libel did not bear a challenge to fight a
duel, or single combat, or to fight with mortal weapons, the
Court sustained the answer, that from the detail of facts and

circumstances given, it was clear that a challenge of the latter
was intended. 3

description

In like manner, in a charge of murder, certainly a libel shall
not be good which shall charge the crime thus " In so far as,
upon the 10th day of April 1832, you did kill and murder C. D.
merchant in Edinburgh, upon the High Street of Edinburgh."
:

The

prosecutor must go a step farther, and describe those acts, as
by stabbing, poisoning, shooting, strangling, or the like, by which
the fatal act was carried into effect. 4
Thus, where the indictment,
1

M'lntosh's case

1785; Hume,
190.

ii.

;

M'Laurin, No. 79,

191.

3

Jas.

p.

8

460.

M'CauI, April

5,

Lawson

of Westertown, June 27,

1714; Hume,

ibid.

4

Hume,

ii.
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" invaded Barbara
charged the pannel with having
Mowat, and predoniously and oppressively extorted from her the
sum of 10, or some such sum, to redeem her husband from
captivity," the Court found that that article of the libel which
inter alia,

charges the pannel with invading Barbara Mowat,
sustained, because of the uncertain

To

manner

which

in

cannot be
libelled.

it is

1

the same purpose was the judgment in a case of bribery at an
The libel there charged the prisoner with having " on

election.

one or other of the days of August, September, or October 1768,
by himself, or by others employed by him, by gifts, rewards, or
promises, agreements or securities for gifts or rewards, corrupt,
or attempt to corrupt, or by corruption procure, or attempt to
procure, David Ritchie, &c. members of the said burgh of Cupar,
to give their votes for certain persons, and not to give their votes
for certain other persons, at the last annual election of magistrates
and counsellors." Now, this the Court justly found irrelevant,

"

as too

vague and uncertain as

stances of the crime libelled."

2

to the place, mode,

The

and circum-

prosecutor should, instead

of,

or in addition to, this general and sweeping charge, have specified
particular instances in which the corrupt considerations were

applied to the electors, setting forth when and where this was
done, what line of conduct was required of them, and what considerations, as by delivery of money, granting of a bill, promise
of a reward, or the like, were applied to
conduct.

sway

In this particular, however, our practice

is

their political

content with a

reasonable description of the mode in which the criminal act was
done, and does not require that punctilious accuracy or minute
description of the instrument, and mode of inflicting the injury,

which

is
In a case of
usually given in the English practice.
murder, for example, it is not necessary to specify the precise
place of the wound, its depth and width, or the nature and value

of the

weapon by which the injury was

the English practice.

inflicted,

It is sufficient if the

as

wound

is
is

usual in

described

" on the sides
having been inflicted
and belly with a knife, or other sharp and cutting instrument,"

in a

more general way,

as

3

or with a bayonet, or some other offensive and mortal weapon ;
or " with a hammer, or some other lethal and ponderous instru1

1,

Karl of Morton v. Sir James Stewart,

1788

3

March

William Davidson, July 1726.

fl,

1740.

George Dempster, August
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ment ;" or by a shot from a loaded gun, or other offensive firearm or by the administration of sulphuric acid, arsenic, or some
other deleterious and corrosive substance specifying of course
the place where the injury took effect, as on the head, breast,
;

;

Innumerable instances prove

sides, or back.

this to

be the esta-

blished style of such indictments, both in ancient and modern
Thus a libel was sustained which charged the killing
times.
"
the deceased,
by strangling her with a neckcloth or handkerchief,

or something else pulled strait about her neck, or by
her throat with your hands;"
and another, which
1

Squeezing

"

charged the murder of a child,
your hands, or otherwise putting

its neck with
head under water, or by

by squee/iiig
its

*
some other means to the prosecutor unknown ;" a third, for
"
the murder of a child,
by pouring a quantity of what is commonly called oil of vitriol, or some other substance of a poisonous
nature, to the prosecutor unknown, over its throat," and on this

libel

sentence of death followed
"

pannePs wife, by

secutor unknown."

adopted.
for

Mary

4

and a fourth,

for

murdering the

strangulation, or other means to the proIn recent times, the same style has been

Elder, or Smith, was indicted, without objection,
libel which set forth, that she did " administer

murder, on a

Margaret Warden, servant

to

J
;

to the said

David Smith, a quan-

tity of arsenic, or other poisonous drug, which she had mixed up
with water, or some other substance, and did then and there in-

duce her, the said Margaret Warden, to swallow, by falsely representing that the mixture was innocent, or by some other false
'

J
representation to the prosecutor unknown."
victed and executed on a libel which charged

"

Burke was conhim with having

feloniously laid his body, or part thereof, over or upon the face
of Margaret M'Gonegal, &c., when she was lying on the ground,
and did, by pressure thereof, and by covering her mouth and face

with his body or person, and by grasping her by the throat, and
keeping her mouth and nostrils shut with the hands, and thereby,
or in some other way, prevented her from breathing, suffocate
and strangle her." 6 Robert Emond was hanged on a libel which
" You did
charged him thus
violently, wickedly, and feloniously attack and assault the said Catherine Franks, and did,
with a table-knife, hatchet, or other sharp and lethal instrument
?
3
John Hannay, July 28, 1806
Barbara MalTaylor and Smith, Feb. 2, 1807
4
5
James Gilchrist, June 14, 1808
colm, Jan. 5, 1808
Mary Elder or Smith, Feb.
1

5,

1827; Syme, 71.

6

Burke and M'Dougal, Dec. 24, 1828

;

Syme, 346.
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to the prosecutor unknown, inflict on her a severe wound across
the throat, and ten or thereby wounds on the head and face,
by
which her skull was fractured in several different places, and she

immediately died of the injuries thus received, and was thereby
murdered by you the said Robert Emond." These are sufficient
*

examples of a style which is now matter of daily practice.
It is enough if the manner of the death was proved to
agree in
substance with the violence there set forth, although in some slight
particular there should be a difference. In this respect, we agree
with the rules of the English practice, which is much more scru-

" And if
pulous in these particulars than ours has ever been.
the manner and substance of the death proved at the trial agree in
substance with the means charged in the indictment, it will be
sufficient
as where the indictment is for killing with a dagger,
and the evidence proves killing with a staif or if the indictment
;

;

with one kind of poison, and the evidence proves
the killing with another, such evidence maintains the indictment,
because the proof of the instrument is not absolutely necessary
for killing

is

to the proof of the fact itself; but if the

and the death
,

this

is

to

proved

charge is for poisoning,
have been by striking or starving, &c.,

evidence would not support the indictment, as the species of

from the other." 2 If
these principles obtain in the English practice, where a minute
specification of the instrument and manner of the death is usually
given, much more must they obtain in our courts, where such
accuracy has never been considered necessary, and a much greater
death in the one case

is

totally different

degree of latitude in describing the mode in which the injury
inflicted has always been permitted.
It is competent to add to a charge of murder a charge of pre-

was

"And

vious malice, in these terms
you the said A. B. did presaid C. D., especially at
the
evince
malice
viously
against
deadly
Aberdeen aforesaid, for twelve months or thereby preceding her
:

said decease." 3

It is proper to limit the period to which the
charge is meant to apply, in some such way as this, as it is doubtful whether, on such a charge without any restriction, a proof
would be admitted without any restriction.
In cases of housebreaking, although it seems to have bec>n
otherwise in our older practice, 4 it is now fixed, that a libel is
1

Robert Emond, Feb. 8, 1830

ii.

196.

3

2
;

Joseph Rae, July 22, 1817; ante,

unreported.
i.

12.

'

Phillips,

i.

20-1,

.'itli

Randal Courtney, Aug.

.-.lit.

4,

174:5;

Case of

Hume,
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mode of entry, as by forcing
the
front
door, breaking open a window, cutting through
open
the partition from an adjoining house, coming down the chimney,
&c. To this it is usual to add, " or by some other means to the

not good which does not specify the

The legal effect of this addition, howprosecutor unknown."
the
is
not
to
enable
ever,
prosecutor to prove any other mode of
housebreaking, how dissimilar soever from that charged, but merely to cover any variation in inconsiderable particulars, which does
not vary the essentials of the charge. Thus this clause will cover
a variation as to the mode of forcing entry into a house, as by
breaking open a window instead of raising the sash, or by unlock-

ing the front door instead of wrenching the door from its hinges
but it will not cover a total variation from the modus operandi
;

specified in the libel, as by entering at the window instead of
the door, or coming down the chimney instead of breaking an

aperture in the wall.

33. But in

1

c;ises

where, from the nature of the crime

charged, u minute description of the modus operandi is
impossible, it will be sufficient if the prosecutor gives all
the information on the subject which he himself possesses,
or by a reasonable degree of activity might have acquired.
Cases frequently occur, especially in charges of murder, where
impossible to give that specification of the mode in which
the injury was inflicted, which is justly deemed necessary in
Thus, in cases of child-murder, it frequently
ordinary cases.
that
the
infant's
life is extinguished with such
happens
facility as

it is

no traces of the manner in which the inhuman act was
accomplished ; or in cases of murder by smothering or drowning,
the traces of violence, if any, may have totally disappeared before
the corpse becomes the subject of judicial investigation. In such
to leave

cases, therefore, or where the body, from the length of time
which has elapsed before it is discovered, is in such a state of
decay as to have obliterated all marks of external action, it is
to libel in general upon such a mode of
accomplishing
the act as appears most probable, accompanied by a general
charge that the deed was done in that way, or in some other way

competent

to the prosecutor

1

unknown.

Per Lord Justice-Clerk Boyle,

in

Thus

various libels for child-mur-

John Wales, Glasgow, Spring 182ft; unreported.
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der were sustained as relevant in former times, which merely
" violent hands were laid
upon the infant," without

assert that

Thus Helen Girdwood was indicted " t And
specifying how.
the child being alive, she most cruellie and unnaturallie murdered the same, and buried it in the red land, where the swine
having digged up the same, the bloodie marks and signes of her
cruel hands were found upon the said infant." And Jean Cowan
was charged thus " And then and there she did cruelly murder
and kill her own innocent child, by laying violent hands upon
1

These examples are not given for the general imitation of
since more correct ideas have been
prosecutors in later times,
2

it."

established as to the precision requisite in libelling, but only as
of the ordinary rule, which from the
proofs of the modification
earliest times has been admitted in this particular offence.

Cases

may

to discover in

often occur, in like manner, where it is impossible
what way the death has been inflicted, and never-

theless it is indispensable to the ends of justice that the libel
should be sustained. The body, before it is found, may be so far

decayed that it is impossible to discover any thing as to the
appearances it exhibited during life ; or the deceased may have
been secretly murdered in his own house, which was afterwards
rifled and set on fire, so that the body, with all the contents of the
3
Such a case actually occurred and
dwelling, was consumed.
the libel, in so far as it charged the murder, was sent to an assize
" All access to the room
in these terms
having been cut off as
;

:

they wickedly executed their barbarous purpose, and
murdered
the person of the said Lord Banff in cold blood,
cruelly
by stabbing, strangling, or in some other wicked and cruel manner depriving him of life and thereafter broke open chests, cabinets, and other lockfast places, where his papers and other things
of value were kept, pillaged, rifled, and away took what they
the house was found in when the
pleased, as appeared by the order
4
On the
to
came
and
servants
quench the burning."
neighbours
same principle, an indictment was recently sustained, which
charged the murder of a Jew, who was discovered in a field near
Leith, many months after his death, in a state of extreme decay,
" And
in these terms
having overpowered the said Alexander

said

is,

;

:

his throat, or by
Phillips, you did strangle him by squeezing
some other means to the prosecutor unknown, wickedly and
1

Helen Girdwood, Nov. 17,

193.

"

1681.

8

Robert Stewart and Others, Aug.

Jean Cowan, Nov. 18, 17:U.
3,

1713; Hume

ii.

193.

s

Hume,

ii.
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feloniously put

him

to death."

1

This principle

is

so obviously

founded in reason, and the necessity of the case, that it must be
of permanent application in all cases where, on the showing- of
the libel, the circumstances were such as to render a more minute
description of the modus operandi impossible. It applies not only
to murder, but to all other crimes where the same reason applies,

and therefore, without doubt, would be held to rule the case of
thieves breaking into a warehouse or shop, pillaging it of its
contents, and setting fire to the premises, so as to consume all
a proceeding which has
traces of their diabolical proceedings
occurred of late years in Scotland, though unfortunately without the offenders having been brought to justice. It was applied

where a man was murdered on a mountain in winter,
body was long after discovered among the snow, by
" You beat and bruised
an indictment in these terms

in a cast-

and

his

:

sustaining
him on the cheek-blade, head, breast, and back, and //.W him in
so cruel (unl Imrlmrum a IIHHIIK r that thereof he instantly died, and

was inhumanly murdered by you." 2 This was obviously as minute
a specification as could possibly have been given in the circumstances described.

If the libel be alternative in the

>J.

must

it

also be alternative in the

;

must be copulative in the
each major there should be a

copulative in the major,

minor

major proposition,
minor and if it be

it

and regularly to
separate and distinct minor.
;

Great care
sition

is

requisite in

correspond

making the major and minor propo-

and where

;

this is

not done, a fatal objection

will arise to the structure of the indictment.

Thus,

if

the major

charge the pannel with two separate crimes, one in addition to
the other, there must be two separate minors, one applicable to
each charge ; but if the major charge one offence alternatively

with the other, the one minor must be alternative with the other.
It will not do to connect an alternative major with a copulative
minor, nor a copulative major with an alternative minor ; and if
this is done, the libel is objectionable. An instance of this lately
occurred at Glasgow, where two pannels were charged with theft
1

Charles and Margaret

tosh and Others, Dec. 1,

M'Mahon, Dec. 10, 1827; Syme, 281.
1729 ; Hume, ii. 194.
1

2

William Mackin-

OF LIBEL OX INDICTMENT.

by housebreaking, and three others with

305

resetting the stolen

The

crimes charged in the major of course were theft
by housebreaking, and reset. But in the minor, after the charge
of theft by housebreaking, which applied to the two former, there
followed these words, " or otherwise," and then followed the

goods.

Now this was obviously
charge of reset against the resetters.
for theft and reset, the one in addition to the other,

incorrect

;

were charged in the major, while theft and reset, the one or the
ot/nT, were charged in the minor.
The objection was deemed
insurmountable, and the advocate-depute in consequence deserted
the diet. Thereafter a new indictment was preferred against the
pannels, in which the charge of reset began with the word
"
The profarther," and on this libel they were all convicted.
" or
otherwise,"per words to commence an alternative charge are,
those fit for a copulative or additional one, " farther," or " likeas,"
or " as
and this
be observed where a
should
1

also,"
style
always
case of either of these descriptions occurs for prosecution.

The

to draw a libel correctly, and to preserve a prothe major and minor propositions, is to give
between
per harmony
a separate minor for each major. This is indispensable in all cases
where the charge in the major is either different against different
pannels, or alternative against the same ones. It is not indispensable, however, that this should be done in cases where separate
crimes are charged copulatively against the pannel, as theft and
assault, robbery and assault, fraud and swindling, or the like but,
on the contrary, it is sufficient if -in the course of the one minor,

only

way

;

a distinct narrative to support each major is to be found.
Many
indictments are daily drawn in both styles ; but where the transaccomplicated, or the one charge is widely different from the
and
not parts of one complex transaction, it is advisable to
other,
introduce a separate minor for each.

tion

is

35. After the conclusion of the description of the cri-

minal acts conies the aggravation, if any there be, arising
from the character of the pannel, as that he is habit and
of the
repute a thief, or has been previously convicted
offence with

At
1

which he

is

again charged.

the close of the narrative of the criminal acts with which
Wylic, Johnston, Ferguson, and Others, Glasgow, April 1823; unreported.

VOL.

II.

U
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he

is

from

charged, comes the description of the aggravation arising
so far as that can be competently stated as

his character,

an aggravation in a criminal court. It is usually done in these
" And
terms:
you the said A. B. are habit and repute a thief,
and have been previously convicted of theft, conform to the con" and
victions hereafter libelled on ;" or,
you the said A. B. have

been previously convicted of theft, conform to the convictions
This matter requires no illustration, farhereafter libelled on."
ther than to observe, that none of these aggravations can be
proved unless they have been thus specifically libelled on; thai,
the aggravation of habit and repute applies to theft, and theft
only; and that every offence, of whatever kind, may be competently charged as aggravated

same delinquence.

To

36.

by a previous conviction

for that

1

this follows, in the

order of the

libel,

an

ac-

count of the declarations of tin accused, which are to be
used in evidence aira'm-t liiin, and all the documents,
1

papers, and articles of evidence
to that
purpose.

which are to be applied

The

usual style in which this part of the libel is drawn out is
" And
you the said A. B. having been apprehended
and brought before C. D., one of his Majesty's Justices of Peace

as follows

for the

2d and

:

county of Perth, did in his presence, at Dunkeld, on the
(>th
days of April 1832, emit and subscribe two several

declarations: which declarations being to be used in evidence
you at your trial ; as also a gun, as also a coat, as also, &c.

against

due time lodged in the hands of the
Clerk of the Circuit Court, before which you are to be tried,
that you may have an opportunity of seeing the same."
The
will for that purpose be in

niceties attending this part of the subject, the rules in
regard to the taking and libelling on the declarations of witnesses,
and the description and lodging of articles of evidence against

many

the prisoner, will be considered under the head of Proof by
Declaration, and Written Proof, to which these subjects rather
belong.

37.
1

The

old

At

least clause is

now

abolished by act of

George Buckley, July 12, 1822; Shaw, No. 73; Houston, Cathie, and Mary Bert1822; Hume, i, 94; ante, i. 301 and 297.

ley, Jan. 9,
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that remains of the libel,
clusion for the pains of law.

Parliament

;

all

is

the con-

Next

after the description of the articles to be
lodged in evi" At least"
there
till
within
these
followed
few
the
dence,
years
" At
in
conceived
these
was
terms
which
clause,
least, time and
:

place aforesaid, the said murder was committed, and you the said
A. B. are guilty thereof, actor, or art and part." The intention of

allow the prosecutor to prove accession, and a species
facti, somewhat, though not essentially, different from the minor
But as it came to be held in
proposition set forth in the libel.
this

was

to

process of time, that nothing could be proved under this clause
but what was set forth in the body of the libel ; and as the accession of the pannel to these offences was sufficiently alleged in
" You the said
the outset of the libel, where it is affirmed that

A. B. are guilty of the said crime, actor, or art and part," it
had long been found that this part of the indictment was a mere
frivolous objections,
superfluity, instrumental only in suggesting
wholly foreign

to the merits of the case, to the prisoner's counsel

;

was abolished by Sir W. Rae's act, which
" that where a
declares,
charge of art and part is set forth in the
outset of a criminal libel, it shall not be necessary to repeat that
charge in the latter part thereof, according to the form in the
*
clause commencing with the words At least,' and that it shall
be competent altogether to omit the said clause, any law or prac-

and therefore

it

1

tice to the

Since this enactment,

contrary notwithstanding."
this clause has gone entirely out of use.

The
in the

matter of art and part, therefore,

commencement

of the libel; and

now

rests

on the clause

seems necessary to
those relative and less

all that it

on that subject is, that it embraces all
immediate degrees of guilt, the ope et concilia of the Roman law,
whereby one is involved, who is concerned in occasioning, pre-

state

or approving of, or ratiparing, or facilitating the criminal deed,
2
It includes, also, all interference and
fying it after it is done.
assistance, in ipso actu, at the very time of perpetration, whereby

not an accessary, but a principal
" is meant, that the crime
art," says Mackenzie,
arte : by part is meant,
eorum
their art or skill,

the person thus concerned
offender.

"

By

was contrived by
that they were sharers
1

is

in the crime

9 Gco. IV.

c.

29,

9.

*

committed; when

Hume,

ii.

'J -''>.

it

was
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1
committed, et quorum pars magnet foi." Though couched in the
of former times, this is, perhaps,
quaint but expressive language
as comprehensive a definition of the charge of art and part as
could be given and it has long been settled, that on a convic" art and
of law
of
tion as
offence, the
;

any

part"

may

be awarded. 2

This

is

now

highest pains
matter of daily practice, alike in

The

the highest as the lowest crimes.

details of the

degree of

accession, which implicate a pannel as art and part of every different offence, form a most important department of criminal

law, on which an ample
It has been held that

3

commentary has already been given.
where all were engaged in one felonious

committed the act of murder, this
and part in that crime, if done in pursuance
4
of the common design ; and that a previous mandate and direction
to steal, accompanied by subsequent possession of the booty, in-

enterprise, though only one

rendered them

all art

5
ferred the guilt of theft.
If John and James are indicted for murder, as actors, or art and
it is stated that John stabbed the deceased with a sword,
part, and

while .lames held his hands, and the proof show that it was James
stabbed the deceased with a sword, while John held his
hands, still the indictment shall be good to convict both John and

who

because, still the bottom and substance of the accusation,
stabbing with a. sword, is true, and both pannels are guilty

James

by

;

thereof, actors, or art and part/' The same rule is observed in the
English law. If the indictment, says Philip, charge that A. gave
the mortal blow, and that B. and (\ were present, aiding and abet-

but on the evidence it appears that B. struck, and that A.
ting
and C, were present, aiding, &c., this is not a material variation ;
for the stroke is adjudged in law to be the stroke of
every one of
them, and is as strongly the act of the others, as if they all three
held the weapon, and altogether struck the deceased. The iden;

tity of the person who gave the fatal stroke, says Foster,
a circumstance, and in this case a very immaterial one.

stroke of one

in the consideration of

but

is

The

law the stroke of all they
not necessary to set forth the
it
special circumstances of the accession, and that is never done

are

all

is

7
principals in the deed. It

;

is

;

1

ii.

Mackenzie,
8

225.

1812
1818

;

i.

3. 5.

See Vol.

i.

8

Walter Johnston^Aug. 1771 ; Maclaurin, No. 87 ; and Hume,
4
Macdonald and Others, March 13,
1, on Homicide, &c.

chap.

5
Robert Hamilton and Others, July 19, 1826.
Macdonald and Wilson, June 15,
c
7
Taylor and Shaw, Leach, i. 175 ; and Hume, ii. 236.
Phil. i. 204.
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is sufficient if, by competent evidence,
they are implicated in the
substance of the charge set forth in the minor proposition.
1

The

with the conclusion, that the panupon being found guilty of the crimes stated
in the libel, or part thereof, by the verdict of an assize,
38.

libel closes

nel should,

be punished with the pains of law.
" All
which, or
part thereof, being found proven by the verdict of an assize before
the Lord Justice-Clerk and Lords Commissioners, in a Courthouse to be held at Edinburgh on the 15th day of November
next ensuing, you the said A. B. should be punished with the
pains of law, to deter others from committing the like crimes in
For indictments on the Circuit, the style is
all time coming."
" in a Circuit Court of
thus,
varied,
Justiciary, to be
slightly
holden by them, or any one or more of their number, within the

The

conclusion of the libel

is

in these terms,

Criminal Court-house, in the borough of Glasgow, in the month of
September, in this present year 1832, you the said A. B. ought
to be punished with the pains of law, to deter others from committing the like crimes in all time coming." The style of indict
ments, since the year 17'20, has been generally for the pains of
a practice much
law, without specifying what those pains are
;

more convenient than the older custom of concluding specially
for particular pains, as it leaves every thing open for the consideration of the Judge, on considering the verdict of the assize. 2
The meaning of the words " all which, or part thereof.," is not,
as the words might seem to indicate, that the pannel shall be convicted on legal proof of part only of the libel, as the housebreaking without the theft, or the strokes without the murder, (unless

the libel

is

alternately laid so as to include these subordinate

charges,) but that upon proof of part of the separate charges contained in the libel, he may be convicted, although the whole are

not established.

Thus,

if

murder and

theft be separately libelled,

proven and not the
and robbery are libelled, it is
competent to find the first proven, and the second not proven ;
or if theft, aggravated by opening lockfast places, and by housea thief, be
breaking, and by a person who is habit and repute
for the jury^to find the theft

it is

competent
murder, or vice versa

1

Baillie

;

or if assault

and Watson, Aug.

7,

1715; Hume,

ii.

237.*

Hume,

ii.

'241.
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theft alone established, or
charged, the jury may find the simple
the theft with the addition of opening lockfast places, or with

the farther addition of housebreaking, if they have any doubt as
to all the aggravations charged being fully established in evidence
1
before them.

CHAPTER

VIII.

OF THE EXECUTION OF THE LIBEL.

THERE

no department of criminal business in which the
were formerly more liable to be defeated by
trivial and immaterial inaccuracies than that which regarded the
The foundations of our old law on the
execution of the libel.
is

interests of justice

subject,

1587,

c.

were the act of Mary 1555, c. :V3, that of James VI.
The substance
86, and that of Charles II. lf>72, c. 16.

of these enactments was, that the prisoner should be served, either
personally, or at his dwelling-place, with a copy of the libel,

whether

it

be criminal

letters or indictments, to

which

is

sub-

joined a copy of citation, under the hand of the officer, wherein
he charges the pannel to appear at such a time and place, and
before such a court, to underlie the law, for the crime set forth
2
In addition to the copy of the libel, the statute of
in his dittay.

Charles

pannel shall be at the same time
who are served upon him. 3

II. orders that the

served with a

list

of the witnesses

Nothing could be more fair and reasonable than these enactments ;
but upon this admirable basis there came to be reared up in process of time, through the acuteness of lawyers, and the steady application of the principle of strict interpretation of criminal writs
by judges, a system of law so complicated, and involved in such
niceties, as too often

proved a complete bar to the administration

of justice.

The errors founded on, were either in the diligence on which
the pannel was cited, or the short copy of citation annexed by
the messenger who executed the citation to the copy of the libel
served on the pannel, or the execution returned by him, setting
what he had done. It was held, that all these writs must

forth

1

Hume,

ii.

241.

8

1555,

c.

33.-

3

1672,

c.

16.

OF

Tin:

i:xi:<

ITION OF

TIII-;

UIH;L.

311

correspond with the charge contained in the principal indictment,
and with each other so that any variation in the minutest
;

parti-

cular in the one from the other, or from the
principal charge,
was fatal, although the copy of the libel, and the " list of witnesses and assize served on the pannel," were in
every respect
correct.
Of the length to which this strictness was carried, and

the subtle objections which

it in
consequence produced, no better
example can be given than lately occurred in a case where the
Court sustained this objection to a citation, that the pannels were
called in the short copy of citation to " underlie the law for the

crime of robbery, or assault, with intent to rob ;" while the libel
"
charged them with robbery,
especially when committed with intent to rob ;" the intent to rob being stated as a substantive part
of the charge in the citation, and as an aggravation in the indictment. 1
So also, the Court refused to fugitate a pannel, charged
in the libel with several sorts of crime, in respect the short
copy

of citation subjoined to his copy of the indictment, called upon
him only to answer to the crime charged in the indictment; 2 and
the

same objection was repeatedly sustained, as a bar to the pan3
In like manner, the objection
pleading to the indictment.

nel's

was sustained

to

a short copy of citation, that the date of the
on which it was founded was left blank in the

letters of diligence

month and year; 4 and to a statutory charge in a libel, that this
charge was not referred to in the precept, execution, and copy of
5
citation.
Objections of this sort were the more distressing, that
they occurred in a part of the criminal process, which, although
it was
merely formal, and did not in general touch the justice of
the case, yet required a great degree of critical accuracy, and was
executed, not by men of skill and experience, from whom it could

reasonably be expected, but messengers and sheriff-officers, often
in remote parts of the country, in whom it could not always be
found. For these evils, however, a remedy has now been provided
by Sir W. Rae's act, which has greatly simplified our former law
in this particular,

and provided one uniform

style,

little liable to

error, for the execution of all criminal libels in Scotland.

1

Ak-x.

.M Kcrran,
4

James

Wri-lit

aiul

William Moffat,

July 1C, 1827; Syme, 245.

Allison, July 13,

IS'Jo

;

Feb.
3

20,

ls-27;

Synie,

1:55.

?

(Jrant

;nnl

Alex. Jamicson, (,la^o\v, Sjnin- 1828.

Shaw, No.

1:37.

'

.'oliu

Stewart, July 14,

11>7;
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1

.

The

first

requisite of the statute

is,

that there shall

be served on the pannel a full and correct copy of the
libel, with the list of witnesses to be adduced against
him, and the assize who are to be summoned to his trial.

The
moned

"

That any person sum1555, c. 33, enacts,
before
the
his
Justice,
compeare
deputes, or others,
within
the
in criminal
Imvand
of
Justiciarie
realm,
Judges
power
the
of
the
saidis
letters
or
causes,
copie
precept whereby he is
act of

Mary

to

summoned,

sail

apprehended

be delivered

and

:

him, gif lie can be personalie
failzieing thereof, sail be delivered to his wife

or servands, or affixed

to

upon the

zet of his dwelling-place, if ony
has,
thereafter, open proclamation being maid at the head
of
the
shire, ane uther copy to be affixed at the market
burgh

and

lie

The

cross."

act 1672,

16, farther prescribes,

c.

" That when

any criminal libel or sumnionds of exculpation are given and
execute against any party, that at the same time lists of the witnesses to be adduced for proving of the said libel and summonds,
tin persons who are to pass upon the inquest, be also
given
to them, to the effect the party may know what to object against

and of

1

the said witnesses and assizes, and may take forth diligence for
summonding of witnesses for proving of their objections, why any

contained in the said
or

upon

lists

should not be admitted to be a witness

the assize."

Under

these excellent enactments

it

has for a century and a

half been held as a fixed principle, that the pannel must be served
with a full copy of the libel, and lists, and not a mere abridge-

ment

And

of their contents. 1

in

one particular the practice of

gone a step beyond the enactment of the act of
In the case of a number of pannels, who are all called

later times has

Mary.

in one libel,

it is

declared by the act to be 'sufficient

if

service

is

of the pannels, and in their name on the rest. But
it has long been usual, and has now by inveterate usage become
indispensable, to serve a copy on each of the pannels, how
numerous soever they may be. 2 By a full copy, however, in

made on two

the case of criminal letters, is to be understood a copy of the
body only of the libel, exclusive of the will, which is a pure matter of form, except that
1

it

Hume,

bears the day of compearance, which

ii.

243.

Ibid.

ii.

245.
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In the case of
copy of citation.
an indictment, the copy embraces the whole instrument down to
is

1

its close.

The copy

2.

served on the pannel must not only be a
it must be accurate in
every material

complete copy, but

article of the charge,

and

if

a variation occur in any such

particular, the pannel will not be permitted to plead to

the charge, but the libel be dismissed.
In ordering service of a full copy of the libel, our practice
intends not only that the copy shall not want any entire member
or article of the charge, but that it shall not vary from the record
2
There is a mateany material circumstance or expression.

in

difference in point of justice and principle, between any
errors occurring in the copy of the libel served on the prisoner,
and a similar error in the execution of citation returned by the
rial

messenger, the short copy of the citation served on the prisoner,
or the diligence from the Court by which these proceedings were
authorized.
These writs are mere matter of form ; except the
trial, they embrace nothing in the least important to the prisoner, and if they are correct he is noways injured
by any other errors they contain but the libel is a totally dif-

day and place of

:

ferent matter

;

every part of

to his

life,
quences
word, sometimes in a

fraught with important conseand a change in a

it is

property, and freedom
letter,

may alter

;

his fate in the

most essen-

tial particulars. It is therefore indispensable, that the-copy served
on the prisoner shall not vary from the record in any material

circumstance, and

For how

vant.

is

if it

he

to

does, that

conduct

it

shall

be dismissed as

his defence

irrele-

where such an am-

Is he to trust to the copy served on him, or
biguity occurs?
the record, as the true charge he has to answer ? And where is

the authority for the part of the copy served on him different
it is not to be found in the record sub-

from the original, when

scribed by the public prosecutor, or the clerk of Court, who alone
are authorized to authenticate these important instruments ?

In

this, as in

most other

particulars,

however, our practice

is

regulated by rational views, and does not require that punctilious
in practice,
accuracy in the copy served on the pannel, which
1

Captain Charteris' case, Aug. 4, 1707

;

Hume,

ii.

245.

Humu,

ibid.
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even with the utmost attention to correctness, is frequently found
be unattainable. The essence of the regulation is, that the pan-

to

nel shall be informed of the nature and circumstances of the

charge, and of the evidence also, so far as they can let him into
l
and, therefore, it shall
it, which is to be adduced against him ;
be a good objection, if a discrepancy occurs of such a kind as can

him

any mistake concerning the charge, or any possible
2
in
conducting his defence.
disadvantage
Numerous decisions have fixed both the species of error which
si Kill be held as fatal to the whole
charge, and those which have

lead

into

the effect of casting only a particular branch or part of it. Thus,
the error occur in the name of the pannel, or his trade or
designation, or in the description of the crime with which he is

if

charged, or in the time, place, or circumstances attending the
criminal act, or the person or persons injured thereby, or in the
statute on which the libel is founded, without doubt the mistake
must be fatal to that charge, whatever it is. Thus it was long

ago held, that where the pannels were described in the copy
served on them, as residing in Kincardine, while in the record
they were .designed as residing in litn-hiltun, the objection was
held fatal
because, if the error was in the copies, the men were
if
entitled to plead that these copies were not meant for them
:

;

in the record, that

it

was directed against

different persons.

On

3

same principle it lias been found, that where the name of the
person assaulted was written James Tocher in the record, and
James Tochie in the pannePs copy, the error was fatal. 4 So also
where the pannel's copy omitted the surname of the Lord Advo" Alexander of
cate, by styling him
Meadowbank," the objection was certified, and no farther proceedings occurred in the
5
case.
But where the omission was merely of the word Saint in
" Sir William Rae of St
Catherine's," the objection was repelled,
as it could lay the pannel under no possible disadvantage in con6
On the same principle, where the prinducting his defence.
the
libel
bore
the words " conceive deadly malice,"
of
cipal copy
which was unintelligible, and the copy bore correctly, " evince
deadly malice ;" the charges in which this error occurred were
abandoned. 7 And where the name of the person murdered was
the

1

Hume,

ii.

245

8

Ibid.

3

Thomson, Young, and Peacock,

liam Grant and James Daun, Aberdeen,

Anderson, Sept. 29, 1817; Hume,
and Janet Blackwood, Jan. 27, 1827

ii.

;

Sept.

246.

G

1817;
Hume, ii. 246.

Syme, pp. 65, 66.

May 25,

Justice-Clerk's
7

4

1720.

MS.

5

Wil-

Hugh

William Alexander
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written Breck, instead of Brock, the objection had the effect of
1
The variation of Geo. III. instead of Geo.
casting the libel.
2
And the omission
letters, was found to be fatal.
"
in
a
of the word
which
was necessary to
to,"
statutory charge,
make it intelligible, has been held to be fatal. 3 And the same
effect was given to the omission of the word " by," in that part
4
of criminal letters which bears " shown to us

IV. in criminal

fo/."

But there are many other

errors

which have the

effect not of

casting the whole libel, but that particular part of it where the
error occurs.
Thus, if the libel contains several charges, and

a mistake in the major of one of them, or its corresponding minor, though that will have the effect of casting the charge
in which that irregularity occurs, it will not injure the remainder
there

is

of the libel.

Or

if

name

there be an error in the

or in the charge applicable to
5
So also
libel as to the others.

him
if

will

it

of one pannel,
not vitiate the

alone,
there be an error in the descrip-

tion of a particular article of evidence libelled on, as by specifying the declaration by a wrong date, or as taken before a wrong

magistrate, or the like, the effect of that mistake is only to
disable the prosecutor for making use in evidence of the article
so erroneously described, but not to injure the remainder of the
libel.

6

Even

in a material part of the charge, and one which affects the
whole indictment, a mere clerical error, which makes no difference in substantiate, and can lay the pannel under no possible
disadvantage in conducting his defence, will sometimes not be
Thus, though no part of the panpermitted to cast the libel.
nel's copy is more material than his name, it has been found that
the variation " Afflect" from " Affleck," in the commencement of

the service copy of the libel, is no objection where the spelling of
the word was correct in the other parts. 7 In like manner, where
the error in the pannel's copy was mere surplusage, as where the
instance was set forth thus, " his Majesty's Advocate, for his
interest," the objection was
Majesty's Advocate, for his

Majesty's

8

The

was foundprinciple on which the former decision
rule of
the
ed was, that the names were the same, and that
the
idem sonans applied; and even if that had not been
case, the

repelled.

1

James

1820.

May

4,

Gilchri>t, Glasgow, Spring,

ii.

2

125.

David M'Kuy and Others, Inverness, April IM27,
5
1821 ; Justice- Clerk's MS.
Hume, ii. 246, 247

Affleck and Others, Jan. 14,

1821.

1808; Hume,

3

1822; Justice-Clerk's MS.

8

Ferguson, March 1:1,
William ( 'liristisou, Ayr,

Mel
'

(!

Ibid.

ii.

247

R. Lauchlan, Ayr,

7

George

Autumn

OF THE EXECUTION OF THE LIBEL.

316

correct spelling of the name in the subsequent parts of the indictment could leave the prisoner in no doubt as to his being the per-

The rule

son intended.

where

in

is

the same in the English practice. Thus,
libel set forth, that " the

an indictment for perjury the

prisoner undertood and believed," instead of understood and believed, Lord Mansfield held that the variation was not material,
did not change the word so as to make it another word,
seems to be the true principle on the subject. The same
decision was given, on the same principle, where the indictment

because

and

it

1

this

charged as forged, bore the word
" received" instead of "
reicevd," which appeared on the instru-

set forth, that a promissory-note

ment

itself.

2

The

of witnesses and assize must be correctly
copied over in the pannel's copy, with the designation us
contained in the record, and they must be all followed by
3.

list

the short copy of citation.

For ensuring the important object of a correct service on the
pannel of the list of witnesses and assize who are to appear at a
prisoner's trial, the Court have from time to time passed several
3
But they are all now repealed ; and the
acts of adjournal.
law on the subject embodied in the act of adjournal, 9th July

1821, which has effected an important improvement in our law
This act repeals the acts of adjournal 26th

in this particular.

July 1675, 12th July 1803, and 27th March 1818, and enacts,
" That all
parties accused shall be served with full copies of their
indictment or criminal letters to the

will, of the list of witnesses'

names and designations to be adduced against them, and of the
list of the assizers' names and
designations who are to pass upon
their assize, with a short

copy of charge subjoined thereto ; that
the aforesaid full doubles and copy of charge shall be subscribed
by the officer executing the same on each page, and the execu-

by him

tion returned

declares that

it

shall

written bookwise.
Sheriffs

shall bear that
they were so subscribed, and
be no objection to such doubles that they are
And the said Lords do farther direct that the

and Sheriff-clerks of the

different counties respectively,

shall take especial care that the doubles of all criminal libels, lists

of witnesses, and
1

nal,

Rex

v.

lists

Bach, Leach,

July 26, 1675

;

i.

of assizers to be served on parties accused,
2

No. 71.

July 12, 1803

;

Thomas Hart,

March

ibid.

27, 1818.

i.

case

78

3

Acts of Adjour-
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ho accurately compared with the record in all respects, and written out in a clear legible hand before delivery to the officer for

execution

;

and

shall farther direct the said officer to

subscribe

each page of the said doubles, and to certify the same in the
return of the execution of citation, in terms of this act, for the
exact performance of which duty the Sheriffs and Sheriff-clerks
This act is altered by the 9th Geo. IV.
are by law responsible."
l

c. '29, to be immediately noticed, so far as concerns the signature
of the messenger at the foot of each page, or the attestation by
him that they were so subscribed, which is declared to be no

longer necessary, provided that he subscribe the short copy of
citation at the close of the whole writs.

was formerly necessary, by the act of adjournal, July 1803,
messenger should not only sign each page of the copy of
the libel, but also specify, in his short copy of citation* annexed to
the libel, the number of pages so signed and the omission of
this mention in the short copy of citation was more than once held
It

that the

;

The act of adjournal 1821, however, repeated this act of
1803, without re-enacting any thing as to the messenger specifying in his short copy of citation the number of pages so signed

fatal.

2

;

and therefore it has been repeatedly found since that time, that
no such mention of the number of pages is required either in the
3
4
And it was found in
short copy or execution of citation.
another case, that where the pannei's copy bore, " what is contained on this and the preceding pages, is a true copy of the list
of assize," but the record bore, " what is contained on this and the
two preceding pages," &c the objection was bad, in respect both
that the variation was not material, and that the necessity of enu,

merating the pages in the short copy of citation

is

taken away by

the act of adjournal 1821.

This matter, however, is now put on a different footing, in
That act has given a
consequence of the act 9 Geo. IV. c. 29.
form for all citations and executions of citations in Scotland, and
The short copy of
they of course form the law on the subject.
citation given below,
1

248

5

contains no mention of the

number of pages

;

*
Act of adjournal, July 9, 1821.
Robert Boyack, Perth, May 2, 1809; Hump, ii.
'
Mackenzie's eaae, June 28] 1824; David Jolmstoue, Inverness, Sept. lM.'7; Do-

nald Ross, Sept. 17, 1827, luverness.

4

''Take
Margaret Lyon. (H.i^ow, April ls-Jl.
High Court of Justiciary (or other court)

notice that you will have to couipear before the
to

answer

to the criminal libel against you, to

which

this notice

at
of the clock.
This notice served on tinday of
C. D. macer, or other officer of the law.
E. F. witness.

is

attached, on the

day of

by me,
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and the
for the

statute expressly declares that it shall not be necessary
messenger to sign any other part of the libel. But the

which the messenger is to return is differfor
it requires the messenger expressly to set forth,
worded,
ently
that " a copy of a criminal libel, containing a charge of theft, &c.,

execution of citation

consisting of
nesses of assize,"

pages, and having annexed to it a list of witwas served on the prisoner. Under this sche-

dule, therefore, it is indispensable that the execution returned by
the messenger shall contain a statement of the number of pages
of which the libel he served consisted ; and, therefore, if the exe-

cution be produced, and
will prove a

good

it

appears that this has been omitted, it
It has been found

objection to the fugitation.

accordingly under this statute, that where the execution of citation set forth that the messenger had executed a libel consisting
of twenty pages, and from the service copy produced it appeared
that there were twenty-two pages, no fugitation could pass on
that libel.

4.

1

The

libel,

and

of witnesses and assi/c, must be

lists

authenticated by the proper signatures, and the copy
served on the paiinel must bear that the original was so
signed,

and contain a correct copy of

his signature.

By immemorial custom, the record copy of the libel, and lists
both of witnesses and assize, must be authenticated in a particular
manner. The libel, if it be in the form of an indictment, must
be subscribed by the prosecutor, whether public or private, and
this signature
2

must be adhibited, not only

at the close but to

form of criminal letters it is signed
every page.
the
clerk
of
he
in like manner must sign
and
Court,
by
every
as
as
the
In
well
end.
either
case, the inventory, if any,
page
subjoined to the libel, must be signed by the same party who
If

it

is

in the

signs the libel itself; that
form of an indictment, and

form of criminal

letters

;

by the prosecutor,

is,

if it is

in the

by the clerk of Court, if it is in the
because these inventories, which are

always referred to in the libel, are, in truth, part of the libel
itself, placed at the end brevitatis causa, for the sake of dispatch
at the trial, and consequently they must be authenticated
by the

same
1

formalities as the

body of the

Wright and Dick, July 18, 1832

;

libel.

Justice-Clerk's

The
MS.

objection, there2

Hume,

ii.

249.
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inventories of

stolen goods referred to in the indictment were signed, not by
the clerk of Court who signed the letters themselves, but the

public prosecutor

who

But with respect

subscribed the

list

of witnesses. 1

to the list of witnesses the case is different.

By immemorial
in the list

custom, they are signed by the prosecutor both
annexed to indictments and criminal letters. This

from the style of the warrant for citation annexed to these
which is not to cite such witnesses as shall be contained
a list to be subscribed by the clerk of Court, but " such wit-

arises

letters,

in

nesses

who

tained in a

secution

is

know the verity of the prisoners, as shall be consubscribed by the said complainer ;" or, if the proat the joint instance of the Lord Advocate and the
best

list

" in a
private party,
either of them." 2
It

subscribed by the said complainers, or
necessary that this subscription be adhi-

list
is

and not by a clerk or agent for
all these signatures, whether

bited

by the prosecutor

him

an observation which applies to

;

himself,

of witnesses, or assize. 3
With regard again to the assize, the old practice, founded on
the regulations 1672, was, that the list was signed by a quorum

authenticating libels,

lists

of the Court of Justiciary, after being made up by the clerk of
that Court.
But this is now altered by the 6 Geo. IV. c. 22,
" that the warrant for
15, which enacts
summoning jurors shall

only require the signature of one of the said Judges, and it shall
not be necessary to annex a copy of the signature of such Judge
This statute was
to the list of assize served on the accused."
passed in consequence of frivolous objections having been sustained to the copy served on the pannel of the signature of the
Judges to the list of assize, as W. Fergusson, instead of G. Fer-

had
gusson, D. Bayle, instead of D. Boyle, and the like, which
led to the escape of prisoners charged with the most atrocious
crimes 4 an evasion of justice from which we are now happily
;

delivered by this statute, introduced, with so many others for the
improvement of our criminal practice, by Sir William Rae.

The

of the
signature of the prosecutor, however, to every page
well as at its close, and to the list of witnesses and inventories annexed to the indictment, and of the clerk of Court to
libel, as

every page of the criminal

letters,

with the inventories annexed to
8

3

Smith

HUIIH-, ii. -J4!.
1826; Shaw, No. 151.
4
Janet llainage, Dec. 28, 1825; Wiland Others, Jan. 26, 1778; Hume, ii. :>4<>.
liam Sutherland, March 15, 1825 ; Hume, ii. 247.
1

Reid and Sheriff, Nov.

16,
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them, and at their respective ends, and of the prosecutor to the
of witnesses following the criminal letters,

list

is still

required,

and the signature of the Jucfge is necessary to the list of assize,
though it need not be transcribed in the pannel's copy. All the
other signatures which authenticate these important writs must
be transcribed in their proper places in the pannel's copy ; and,
therefore, it will not only form a good objection if any of these
necessary signatures are omitted in the pannel's copy, but even
On this ground it has been
if they are incorrectly copied over.

found that
letters

it is

a good objection, if the pannel's copy of criminal
to be signed by the clerk of the Court from

do not bear

So, also, where the copy of the list of witnesses served on the pannel does not bear that the principal was
subscribed by the prosecutor, the objection has been repeatedly

which they

issued.

1

fatal." And any mistake of one prosecutor for another, or of a
material letter of his name, will have the same effect. Thus, where
the pannel's copy of the list of witnesses bore to be signed by

held

" H. Home
Drummond, A.I).," whereas the principal was signed
"
John
Hope, A.D.," the variation was held to be insurmountby
3
And where the pannel's copy bore to be signed by A.
able.

Dundas, A.D., the objection was
on
which these decisions are founded,
principle
that the pannel is entitled to rely on his copy as being in all

Dundas, A.D., instead of
sustained.
is,

4

11.

The

respects the same as the record ; and to believe that the original
was either a surreptitious instrument, or not duly authenticated, if
it either wants the
signature of the prosecutor, or bears the sig-

nature of one

who

does not enjoy that character.

Every criminal libel, executed in every part of Scotmarked on it by the officer who executes
a
of
the
notice
it,
day of trial, in the form prescribed by
and no other part of the libel neeH be subthe statute
5.

land, shall have

;

scribed by him, except that notice.
It is enacted,

by the 9th Geo. IV.

c.

" That instead of a

29,

John Connor, Glasgow, Sept. 1821 ; Shaw, No. 48 John Thomson and Others,
8
John Kipack, Aberdeen, Sept. 1823;
1823; Shaw, No. 101.
unreported: Highat, Ayr, Sept. 1815; Ann Somerville, June 4, 1821; John Gray,
1

:

Stirling, April 21,

Aberdeen,

Autumn 1823; David

May

Gall, Perth,

9,

1820

liam Shepperd, Perth, Sept. 6, 1820; Shaw, No. 31.
13, 1829; Shaw, No. 181.
1

4

;

Shaw, No. 30

3

Wil-

Alexander Glasgow, April
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short copy of citation being left with a person accused,
every copy
of a criminal libel served on such person, shall have marked

upon

a notice to be subscribed by the
scribes the same, and by one person
it

vice, in the

officer of the

who

law who sub-

shall witness such ser-

form contained in the schedule annexed

and therein designated by the

letter

to this act,

A, which form of notice

be observed in the service of

all criminal libels in Scotland ;
be necessary for such officer to subscribe any
other part of such copy of a libel."
The form to be observed in
such cases, has been given above, and is applicable to every
2
libel of every description.
It is farther enacted
by the same
" That
of
criminal
libels
served
on
statute,
copies
persons ac-

shall

and

it

shall not

1

cused, and all notices of compearance or attendance, whether left
with persons accused, or jurors, or witnesses, and all executions of citations, may be either printed, or in writing, or
partly

both." 3

Under

this statute, it has

been decided unanimously by

not necessary that the notice of
Supreme
the
appearance by
messenger should be written on the libel
but
is
that
it
itself;
properly adhibited at the close of the list
the

Court, that

it is

the word libel being held to mean the
lists which the old
and
writs, libel,
statutory law re4
on
the
to
be
served
It
has
also been held,
prisoners.
quires
that the messenger's copy of citation should be annexed to

of witnesses and assize

:

whole

the close of the

list

of assize, arid not of the libel or

list

of

being considered as part of the criminal libel
and that the officer should sign that notice, and no other part of
witnesses, the

lists

;

5

In a case, accordingly, where it was objected that
the signature of the messenger was only adhibited to this notice,
at the close of the list of assize which followed the list of witnesses,
the writs.

and not

at the foot of each page of the lists, according to the
former practice, the objection was repelled, upon the ground that
the object of the statute was, to make one signature of the officer
suffice for the

and

6

whole

But

libel

;

and

that this

word Libel meant

libel

any part of the statutory requisites prescribed in
the 9th Geo. IV. c. 29, or the relative schedule, are a wan ting, it
lists.

if

be a good objection, for the object of that statute was to
simplify the formalities of citation, which experience had proved
to be too complicated, and not dispense with them altogether.
will

1

9 Geo. IV.

Shaw, No. 161
fi

Willi iim

VOL.

c

-20.
s

J.

6.

*

No. H.

4

David

(,ihh,

Nov. 17,

I

Robertson, Nov. 17, 182s, a.lvocatod from Linlithgowshirp

Watson, April 21, 1829,
II.

3

Ante, p. 44.

Abndvn

X

;

Shaw. No.

l!'l.
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Every objection founded on an omission in the
pannel's copy of what is contained in the record, or upon
a discrepancy between the one and the other, must be
6.

pleaded before the assize
wards be received.

is

sworn, or

it

cannot

after-

Formerly the administration of justice was frequently defeated

by objections stated by pannels to witnesses, or articles of evidence meant to be used against them, upon the ground, that the
copy of the libel served on them, either made no mention of
them, or varied in the description from what was contained in
the record arid there was much room for subtle discussion as to
;

the class of objections which required to be stated before the
assize was sworn, and what might be competently reserved till

had been done'; and, of course, any considerable error
At length, the escape of
generally proved fatal to the eharge.
oiVenders
on
such
niceties
became
so frequent, as loudly
flagrant
after that

1

called tor legislative interference, and this was provided, first by
act of adjournal, and then by act of parliament*
The act of adjournal already mentioned, July 9, 1821, enacts,

" That

all

objections founded upon the alleged omission in the
any part of the record, or upon any discrepancy

said doubles of

between the said doubles and the record, must be proposed before
the jury is Mmr/i* with certification that no such objection shall
thereafter be entertained." Of course, if a witness, or an article
of evidence, as a declaration, is correctly described in the record,
but erroneously in the pannel's copy, and he allows the jury to

be sworn without stating the objection, he must be held to have
departed from it, and to have made his election to have the trial
regulated by the correct record instead of his incorrect copy.
This was exemplified at Aberdeen, soon after the passing of the
act, in
it

a case where, after the jury was sworn without objection,
to the production of a declaration against the

was objected

prisoner, that the date in the pannel's copy was incorrectly libelled on ; but to this it was sustained as a sufficient answer, that

the date was correctly given in the record, and that the objection
founded on the error in his copy could not be received after the
2
jury was sworn.
1

See Huipe,

1824.

ii.

250, 251.

8

Per Justice-Clerk, Ellen Hughes, Aberdeen, Autumn
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in the
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"

That if
enacted,
or designation of a witness, as

29,

it is

11,

name

along with the criminal libel, a person accuappear, that he has been unable to find out such
witness, or that he has been misled or deceived in his enquiries
concerning such witness, the same shall be stated to the Court before
in tin' list fi'Tved

sed can

make

it

is sworn, and the Court shall
thereupon give such remedy
no
be
and
of
that descrijjfion shall therejust;
objection
may
This regulation applies equally to the case
after be received."
of such an error happening in the pannePs copy of the list, from

the ji/ri/

as

its

varying from the record, and to the case of

principal

list

nePs copy.
the jury
case, as

is

it is

1

and being from

its

occurring in the

transferred to the panIn either case, the objection must be stated before
itself,

it

sworn, with this difference only, that in the former
an objection to the service copy served on the pannel,

the proper season for stating it is in limine before he answers to
the indictment ; in the latter it may competently be stated, after
3
pleading, before the assize is sworn.
It is evident, on a combined view of the enactments of the act

of adjournal and act of parliament, that all objections founded upon
any difference between the record and the pannePs copy, or any

omission in the latter of what
stated before the jury

is

contained in the former, must be
if reserved till a later

sworn; and that

is

Nor will it vary the case, alperiod they cannot be received.
in a different form, as
is
forward
the
objection
brought
though
there
is a variation between the
a
that
to
not
witness,
stating
by
record and the pannePs copy in his designation, but that the man
now adduced is not the man contained in his list, and whom he

was entitled
the

to expect to see adduced against him.
Still, if he is
in the record, (for without doubt that must be

man designed

established,) the objection in effect resolves into a variation between the pannel's copy and the record, and as such cannot com-

petently be brought forward after the jury is sworn.
But what if the pannePs copy be the correct designation, but
In that case also the objection must be
the record is wrong?
stated before the jury is sworn,
stated, it will cast the witness.

here

lies in

the record

;

that

appear without citation, and
1

Hump,

ii.

2.VJ, note.

so
though, without doubt,
reason is, that the error
if

The

by the
that,

*

Ibid

late act,

if

3

any thing
3

9 Gen. IV.

the witness
is

meant

may
to

be
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founded on the difference between the copy and the record, the
season prescribed for it is before the assize is set. If the pannel's
copy and the record agree, but both are wrong, this of course is

a good objection to the witness, but
jury is sworn.
If

is

any objection

meant

to

it

must be stated before the

be founded upon the want of a

of a witness, as that he could not be found,
sufficient designation
or the like, this also must be stated, by the express terms of the
statute, before the

This part of the sub-

jury are impannelled.

ject will receive an

in a future part of the

ample commentary

subject.

The

object of these different enactments, which have made a
difference
in the common law in this
particular, was not to
great
of
the
the
benefit
from
a discrepancy bepannel
arising
deprive

tween the record and the copy he has received, but to prevent
its having the effect of
preventing the course of justice, by procuring for him an acquittal from the jury, in the face perhaps of
the clearest evidence.

That

lie

should have the benefit of having

the faulty part expunged from the record, which is to be used
but it is carrying this advantage an
against him, is quite clear
extravagant length to make it the' means, as was formerly too
;

often the case, of procuring for him a complete absolvitor from
the crime.
As the law at present stands, the ends of justice are

equitably combined with the interests of the pannel in this particular, and it affords a proof how little these objections really,
in general, involved the justice of the case, that since the recent
enactments as to the time of their being stated, they have, in a

great measure, gone into disuse.

The

citation of the pannel, as well as his indictment, may be either written or printed, or partly both,
7.

provided the signature of the messenger and witness be
in writing.

"
By 9 Geo. IV. c. 29, it was enacted, That copies of criminal libels served on persons accused, and all notices of compearance or attendance, whether left with parties accused, or jurors,
or witnesses, and all executions of citation,
may be either in
2
printing or writing, or partly both.

1

Under

Infra, designation of witnesses.

8

8.

these words, the

OF
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only part of these instruments which it seems absolutely necessary should still be in writing, is the signature of the messenger
who executes it, and of the witness who accompanies him. Certainly there is no authority for holding that in this important
particular the pannel can competently be deprived of the security

arising from the signature of the persons who execute the libel
against him and in general the crime also, with the day and
place of compearance, is filled up in writing, but this is not
;

become very usual of late years to execute
of
criminal
libels on prisoners, a practice which
printed copies
is attended with this
advantage, that it renders the writ much
It has

necessary.

more

them and their advisers than when it is in
would be a still farther improvement, where this

intelligible to
It

manuscript.

meant

to be done, if the record itself were printed from a manuscript prepared at the Crown-office, which would insure its iden-

is

with the copy served on the pannel ; but neither authority
nor practice have yet sanctioned this alteration.
It is no objection that there is an erasure, even in so material

tity

a part of a record as the date of the pannel's trial. This was
decided by the High Court, in the case of criminal letters, calling the pannel to stand trial on the sixth May next, and where
the word sixth was written on an erasure, in respect the will was
correct, and that the pannel's copy corresponded to the date of
1
And it is as little an objection
the criminal letters as altered.
to a citation that the date is written on an erasure, in the pan2
corresponds with the record and the diligence.
This proceeds on the same principle with that already stated, as
established in regard to erasures, even in the most important

nel's copy, if

it

it is
indispensable that such alterations
should sometimes take place, from the frequent alterations of
residence which take place between precognition and trial. But,
undoubtedly, all alterations and erasures are unseemly, and

parts of the libel, viz. that

should as

much

The

as possible be avoided

by

careful officers,

must proceed upon a
from
the
Court before which
regular diligence issuing
the trial is to take place, and that diligence must apply
8.

1

citation of the accused

Mak-olm M'l.cun, May

reported.

*

11,

1*'2!>;

mat-ported

M'Kni/.i

I

.s-j

1

;

ua-
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to the crime contained in the libel

need not have

The

it

but the messenger

;

on him when he executes the

alterations introduced

by the recent

service.

statutes all relate to

the short copy of citation served on the pannel, and the execuThe dtl'iycm-i; therefore,
tion to be returned by the messenger.

or warrant from the judge, which authorizes the citation of the
pannel, is still regulated by the niceties of the old law.
Then- is one provision, however, on this subject, which is of

" That it
provided by the same act,
shall be no objection to such servic-c' (/. r. service of the libel on
the pannel,) or to the citation of any juror or witness, that the

much importance.

It

is

who discharged the duty was not at the time possessed
It is farther provided, "That it
of the warrant of citation."
shall not be necessary to produce the execution, unless sentence
officer

1

of flirtation, or of forfeiture of a bond of caution shall be moved
for, but without prejudice to such execution being produced, to
disprove objections to service when stated to the Court." Under
these

niaetii'.r'its.

i!

is

not necessary, and therefore

it

not

is

advisable, to produce the execution, unless forfeiture of a bond of
Should the pannel
caution, or outlawry, is to be moved for.
deny that he has received a copy of the libel, it may be pro-

duced

to disprove

the assertion;

and

it is

a necessary produc-

But there seems no autho-

tion in the cases above mentioned.

for dispensing with production of the dilif/ctice, to instruct
the authority for the citation of the paiuui.
All these writs,
therefore, should always be drawn out with the same care as for-

rity

merly, and the niceties of the law regarding them, though now
of not nearly such frequent occurrence as formerly, still require
explanation.

The

principle of law on the subject

is,

that the diligence

must

be dated, and apply to the crime stated in the libel, and the pannel, and specify correctly both the day and place of compearance,

and the Court before which the
a good objection, therefore, to a

trial

is

to take place.

It is

citation, if the date of the letters

of diligence is blank, either in the diligence or copy of citation. 2
On the same principle, where a pannel was charged with hamesucken, assault, and attempt to murder, under the cutting and
.maiming act, and it appeared that the attempt to murder was
left

out in the diligence and citation,
1

Geo. IV.

c,

29.

7.

?

it

was held that that charge

James Anderson, July 13, 1825; Shaw, No. 135.
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.

was accordingly abandoned by

the public prosecutor.
But if a crime be specified in a dili"
Theft, aggravated in manner mentioned in the
gence thus
indictment raised thereanent," it applies sufficiently to an indict1

ment charging

theft, especially when committed by housebreaking, and by a person habit and repute a thief," for the reference
in the diligence to the indictment lets in all the
aggravations
there set forth. 2
And it is no objection to a citation, that after

the indictment was completed, and the warrant annexed to the
Porteous roll, a line was erased, and another one added, and an

indictment conform to the one so altered served on the pannel
for the warrant is held to be thus for the first time subjoined to
;

when

the service copy is made. 3
But
though that holds in the case of indictments, which are a flexible
instrument, under the prosecutor's control, till finally fixed down
the roll of indictments

the service copy being made out for the pannel, it is doubtful
whether the same rule applies to criminal letters, which issue
under the seal of the Court, and admit of no alteration by any
In a case, accordingly, where
subsequent or inferior authority.
of
it was
to
the
citation
a pannel, who was called to
objected
on
her
criminal
that
letters,
appear
designation was filled up in
the country after the letters had issued from the Justiciary Office,
and consequently that there was no warrant for her citation,
minutes of debate were ordered by the Court, and the case was

by

no farther proceeded
9.

an

in

4
by the Crown.

The person who

executes the diligence, must be

authorized to officiate on such an

officer of the law,

but he may be either a macer, messenger-ator
and he need not be possessed of
sheriff-officer
arms,
the warrant at the time of the service.
occasion

:

;

Whether

the libel

in the

is

form of indictment or criminal

may equally be executed by messengers-at-arms, who
are the ordinary executors of the King's letters, or macers of

letters, it

5
These last are
the Court of Justiciary, or by sheriff-officers.
authorized, under the general authority of the warrant issuing
from the Justiciary Court, which is addressed to " messengers,

1

John Stewart, July 14, 1827 Syme, 236.
Clark, May 15, 182(5; Shaw, No. 155

8

;

3

1823;

5

unreported.

Hume,

ii.

242.

4

Innes,

March

lf>.

Hugh M'DoiuM

IS-Jli

;

Shaw, 151.

ami Orln-rs, June

<>,
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.sheriffs, or other officers

tion that the citation

is

whatsoever"

l

It

executed by a

is,

accordingly, no objecthough the

sheriff-officer,

only warrant was a Justiciary diligence, in aid of which no
sheriff's precept had been issued
for the Justiciary warrant runs
;

over the whole kingdom, and is addressed to all officers of the
law whatsoever. 2 The objection, also, has been repelled, that a
citation bears to have proceeded, not on a Justiciary warrant, but
the Sheriff's precept following thereon. 3 But although this latitude is allowed in the case of Justiciary warrants, yet, of course,
the warrant of a sheriff cannot go beyond his jurisdiction; and
therefore no citation can bo logal in any county which does not
either proceed on the warrant of the Judge Ordinary of the
bounds, or of the Justiciary Court, who have a general jurisdic-

whole kingdom.
description, however, the officer be, he must be
voted
his alleged office, and have right to use it at
with
duly
the time of the execution.
A citation, therefore, given by a
more private individual, or an officer of law, while labouring
tion over

tlie

Of whichever

undi-r suspension,

is

null.

4

But the oilkvr nood not be possessed of the warrant, that
he need not have

it

is,

person when he executes the warrant
This change on our old law was introduced

on

his

5
against the panne).
in consequence of the vast increase of criminal cases, which ren-

dered

it

impossible that a warrant which, according to the pracwas subjoined to the Porteous Roll, could be

tice of that period,

at the

same time

whom

the duty of executing citations under

in the

hands of

all

the different messengers to
it

was

intrusted.

10. If the pannel can be found personally, the citation
must be delivered to him, and any other mode of citation
can only be resorted to where that cannot be done.

The most secure and

satisfactory

mode

of citation

is

by

deliver-

ing the service copy of the libel to the pannel personally apprehended, and any other and less certain mode of proceeding is
sanctioned from necessity if the pannel cannot be found. 6
It
has accordingly been found, that an error in an original personal
citation cannot be supplied by subsequently giving the pannel
1

Hume,
_'

y
f

;

ii.

2-12.

Sh.iw, No. 80.

(.eo.

IV.

c.

29,

-

M*Kenzie, Sept. 1813, Inverness; Walter Craufurd, Sept. 01,
4
3
Hume, ii. 242.
Philip M'Leod, May 3, 1824, Inverness
7.

Hume,

ii.

'252,
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a correct

citation at his dwelling-place; for it is the
express
the act, that the citation at the dwelling-place is
of
direction
only
"
to take place
failzieing" the execution against the person, and

therefore

it is

not to be resorted to

if

the other

is

1

practicable.

11. If the accused cannot be

found personally, the libel
house or lodging, with his wife, servant, or some one of his family, and this must be followed
by proclamation and execution at the Market-Cross of the
head borough where he resides.

must be

left at his

If the accused cannot be personally found, the injunction of
" And
Mary is in these terms
failzieing thereof (i. e.

the act of

:

personal apprehension), the copie of the saidis letter or precept
sail be delivered to his wife or servands, or affixed upon the zet
of his dwelling-place, gif he ony has, and thereafter open pro-

clamation being maid at the head burgh of the shire, ane uther
2
The copy thus
copy to be affixed upon the Mercat-Croce."
ordered to be delivered for the pannel must be left at his dwelling- house, and not at any place of business, or of occasional residence. 3
Accordingly, where an execution bore that a cadet in
a regiment of horse was cited by leaving the copy, by order of

the colonel of the regiment, with a corporal at the place where
the troop was quartered for the time, instead of the quarters where

he was

billeted,

this

was held a bad

citation.

4

So

also,

where

the citation was left at the house of Culcairn, the dwelling-place
of the pannel's captain, which was neither the dwelling-house of

On the same principle, the objection
the pannel nor his father.
to an execution was sustained," that although it bore that the
5

copy was left for the pannel with his wife, there was no mention
of where this was done. 6
The same rule is in viridi observantid
in modern times.
Thus, where a citation was left for two pannels with a lodging-house-keeper, but

it

turned out that though

they had, seven weeks before, lodged there, they had since had
a house of their own, the objection was sustained. 7

The

execution must not only set forth that the citation was

delivered at the pannel's dwelling-house, but
1

*

Margaret Buxton, Jan.
Alexander Hay, Jan.

1741;

ibiil

ander Hood,

8,

5,

1077

;

Hume,

ii.

1736; Hume,

ii.

252.

253.

Walter Buchanan, June 30, 1727;

May

30, 1825; Shaw, No. 135.

2

1555,
5

ibid.

it

c.

must

33.

3

set forth

Hunus

IMonro and Others,
T

ii.

'J5:i.

1-YI>.

-J3,

Thonu> King and Alex-
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where it is by name, parish, and county, or street and borough,
and this seems not less indispensable since 9 Geo. IV. than bel

This is necessary, because else the officer may have left
it.
the citation at the place where he conceived was his dwelling2
place, though in truth it had no pretensions to that character.

fore

And

if

a defective execution has been lodged in the clerk's hands
mentioned in the letters, it is not competent thereafter

at the diet

amend it and lodge a fresh execution, stating the fact correctly,
even though the diet had not been called on the day to which

to

the letters run, but adjourned only in absence of the pannel, with
3
the whole other diets of Court.

But what

shall bo held a

man's domicile in

this

question?

Upon

this important point the rule is, that he is domiciled where he has
resided forty days immediately preceding the service of the cita-

upon him. And although the pannel has left the place of
former domicile before the service of the citation, yet if this

tion
his

has taken place within forty days of the citation, he is held to be
still rightly cited at that old domicile, upon the
principle that the
old domicile continues

till

the

new one

is

4

acquired.

12. If the accused has fixed a domicile for himself in
his bail-bond service of the libel, there is

good

service

though he actually resides in a different place.
It is the usual practice

to get

him

where a prisoner

is

liberated on bail,

to fix a domicile for himself, or to specify some place
will be ready to receive and answer to any charge

where he
which may be executed against him and this place is held his
In such a case, therefore, he cannot be
domicile pro hdc vice.
he was cited not at his actual dwellingto
that
plead
permitted
the
but
which
he has then selected, for that would be
place
place,
to allow him to run counter to the judicial contract made with
;

5

Nor will it alter the case, although the pannel
be an Englishman, who has fixed a domicile in a Scotch town,
for a crime committed in Scotland, and in addition to a copy at
the prosecutor.

the conventional domicile, has had a copy sent to him at his
1

Hume,

ii.

25.3.

8

Ibid.

April 1827; unreported

3

;

Thomas
R.

Fraser, Nov. 23,

Young and

J.

1144; Thomson and Robertson,

Morrison, June 3, 1822; Shaw, No. 59.

4
John Farquharson and John Calderwood, Perth, Spring 1823, per Lords JusticeClerk and Pitmilly ; Thomas Kinloch, April 1822, Perth, per Lord Meado\vbank.
* William
Ward, April 24, 1821 ; Shaw, No. 6 .
I
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place of residence in England, where he could not be regularly
for such a proceeding is ex mera gratia, and is an advan;

cited

tage to the pannel, and certainly cannot vitiate the regular citation left for him at the place which he himself had selected for

Where it appeared that a pannel had paid for
that purpose.
and lived in lodgings for forty-two days, and had left them, evi1

dently with a view to prevent the service of an indictment, but
and was held still liable for the rent by the

left his sister there,
1

landlord, ana

gone

to

England, where he had been for three

days before the citation took place ; service, by leaving a copy
2
at the former lodgings, was sustained, as the proceeding was
an obvious attempt to defeat the course of justice. 3 In another

same party, it appeared that the pannel was
an indictment as " now, or lately, woollen-draper,
and now, or lately, residing with Catherine Young, in North St
Andrew Street, Edinburgh," and the citation was left there it
case against the

designed in

;

was objected, when fugitation was moved for, that the citation
was not left at his true dwelling-place, as he had left his sister's
on the 21st December, five months ago, and had since resided in
different places, and at the date of citation was dwelling with one
Gun at Seafield, and that when the citation was left by the
macer at Catherine Young's, he was informed that Young did
not reside there.
But to this it was sustained as a sufficient
he
that
found bail when apprehended on a new
had
answer,
warrant in February last, and that in the bail-bond he had given
his designation in the terms and at the place where the citation
was now left that his change of residence was obviously to prevent any new domicile from being fixed for him and that when
the macer left the service copy for him, his sister, who was also
his cautioner, refused to tell where he was. 4
The true conclusion to be drawn from these cases is, that where a pannel has
once been domiciled in a place, and since that time constantly
;

;

shifted his residence to avoid a domicile being fixed upon him,
service in the last place of his fixed residence is good service, if

he retains any connexion with
still

it,

as

by a member of

his family

continuing there.

a very common practice among the poor people when
they go out of their houses for the day to their work, to leave the
It is

1

William Ward, April 24, 1.821 ; Sh:i\v, No. 51.
3
Young and M'DonaM, July 12, 1831.

1831.

<>.

_'!

5.

V.nin4

:iml

AI'DoiuM, July

Robert Y..UH-.

Miy

:$<,

!

I

_',
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key with a neighbour, or

to leave a

neighbour in the house to

In such a case, it has been more than
look after the premises.
once decided, that the neighbour is to be held as the servant of the
owner of the house pro hac vice as occupying the. premises, and,
therefore, that

good service of

it is

citation if the notice is left

such neighbour and though this was determined in regard to
the citation of a witness, the same principle would probably be
extended to the analogous case of the citation of the pannel. It
witli

;

1

to be observed, however, that the act of Mary applies only to
the citation of the pannel, and that the Court have uniformly and
rightly held that no analogy is to be drawn from the citation of a

is

so that this authority can be applied
has
the key truly occupies the house
the
who
neighbour
only
for the time, and therefore comes under the description of a temporary servant.

pannel

to that of a witness,

if

1-). 11'

must

lie

access cannot be obtained to the pannel's house-,
copies of the libel and lists to the chief door

affix

of the house.

The act of Mary having prescribed the mode of citation, if
access to the house cannot be obtained, viz. by affixing a copy
" on the zet of his
dwelling-place," this injunction must be precisely observed, in preference even to any other which may seem
better calculated to ensure its reaching the pannel. 2
Delivery,
therefore, to his wife or servants, even though found in the neigh-

bourhood of the dwelling, is not good service the proper course
(though not necessary) in such a case is, to tell them that the
3
In all cases of
copies were affixed to the door of the dwelling.
;

citation at the dwelling-house, it is material that the execution
should state specifically how the copies were left, as by leaving

with the wife, with the servants, or the like, in order that the
Court may determine as to the legality of the proceeding which
In a case, accordingly, where the execution
has been adopted.
did not set forth the modus operandi, but merely that copies were
left at their

dwelling-places, without adding

1

whom

they were

Clementina Stewart, Aberdeen, April, 1 826, Pitmilly and Alloway ; Shaw, No.
165, p. 198; Margaret Boug, Jan. 1824; Allan Grant and Others, March 5, 1827;
*
George and Robert Wilson, December 18, 1826.
Hume, ii. 254. 3 Hume, ii. 254.
Thomas. Fraser, November 23, 1744.
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given to there, or whether they were affixed at the door, the

Court refused

to fugitate the pannels. 1

where the pannel is not personally
the
apprehended,
pannel, in addition to having- a copy
left at his
dwelling-house, or with his servants, must be
cited edictally at the market-cross of the head
borough of
1

In

1 .

cases

all

the shire where

The

lie resides.

has made one provision more for the case of
are not given to the pannel personally, viz. that
be edictally cited ; that is, open proclamation must be

act of

Mary

all citations that

he must

made at the head borough of the shire where the pannel dwells,
and a copy of the libel and lists affixed there, so as he, or some
one interested in his affairs, may hear or see them. 2 If this is
omitted in any case where the pannel is not personally cited, the
citation is bad
and it will not supply the defect although it be
ever
so
proved
clearly, that the copy left at the pannel's house
;

came to his knowledge, or reached his hands; for statutory
3
On the same
solemnities cannot be supplied by equipollents.
if
took
the
citation
is
bad
*the
edictal
citation
principle,
place at
the head borough of a different county from that where the pannel
dwelt

;

and therefore,

in a case

where the pannels were described

in the libel as residing in the counties of Argyle and Inverness,
and the edictal citation took place at the market-cross of Perth,

the objection was held

fatal,

4

enjoined by the act of Mary, that the pannel is
be sought forjirst at his dwelling-place, and the edictal cita-

It is expressly

to

tion

had recourse

to

"

thereafter," in default of his being person-

therefore, an absurd and illegal course
ally apprehended.
to execute the libel first at the market-cross, and then at the
It is,

dwelling-house and citations of that kind have been repeatedly
found to be null by the Justiciary Court. 5
Copies of the libel and lists must be affixed to the market;

6
This is obvious both on
cross, as well as the dwelling-house.
the words of the statute and the reason of the thing, and there-

1

4
3
*
ArIbid.
Hume, ii. 255
John M'Innes, Perth, Spring, 1822; George

See Robert Monro and Others, Feb. 23, 1741.

chibald M'Inlester, Dec.

Brown and

13,

1736

Others, Glasgow, October,

ness, April 15, 1.SJ9.

(i

Hiimr.

ii.

s

1820; Shaw,

25<i.

No. 42;

Ali-xandi-r l'ra>er, Inver-
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an old decision, which found that it is not necessary that the
not the former, is
copies should be affixed at the latter place and
and
Baron
both
censured
Hurtle.*
by Royston
justly
fore

1

A

subsequent statute has prescribed the time of the day at
which this important matter of an edictal citation must be

" all
86, orders, with respect to
criminal letters and utheris whatsomever, that imports tinsel of

The

executed.

act 1587,

c.

and moveable gudes," that they shall be executed " betwixt
aught in the morning and twelve at noon, summer and winter, in
open time of day, in presence of famous witnesses specially
This matter of the famous witnesses specially
designed."
is now
repealed by the 9th Geo. IV. c. 29, which
designed,
declares one witness sufficient, and dispenses altogether with his
life

And although the injunction in regard to the time
designation.
of the edietal citation is still in force, yet it has not become customary

or usual for the

time of

liis

messenger

edietal citation,

to set forth in his

nor even that

execution the

was done between

it

eight and twelve. This is 'presumed in favour of the messenger,
leaving it to the pannel, if the fact be otherwise, to propose and

and it has been held on two different occano objection to an execution that the time when
the edictal citation took place is not set forth. 4
These regulations regarding the time of edictal citations, have no application

prove

sions,

his objection

that

;

it is

to personal citations,
5
day or night.

which may be executed

at

any time of the

15. All citations for trial by jury must now be on
fifteen days, whether in the
supreme and inferior courts ;

and

for

summary

trials

without a jury, six days

the

is

proper period.
For above a century and a half, the uniform practice of the
Court of Justiciary has been to give all pannels cited to appear
before them, fifteen free days to prepare for their defence an
;

indulgence which, in the English law,

is

confined to those

who

are indicted for high treason.
The same period must, by the
recent regulations for Sheriff and Borough Courts, be granted in
2
Hume, ii. 256. * Hume, ii. 256.
Royston, 237
Nov. 23, 1744 ; Andrew Thomson, Jan, 23, 1769, ibid
1

1753,

ibid.

4

Thomas Fraser and
5

Others,

Robert M'Gregor, Aug.

6,
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inferior

;

1

trials
it is

police cases,
only, but that

is

in virtue of the special statutes,

on which an

2
ample commentary has already been given.

16. If no domicile can be found for a person, and he
cannot be apprehended personally, he may, by special
authority of the Court, be cited edictally at the head
borough of the shire where he last chiefly resorted.
It is obviously necessary to

have some means

for the citation

of those persons who have no settled abode in any one quarter,
but are continually moving about, from place to place, either in

the pursuit of business, amusement, or mendicity, as pedlars,
If the protravelling merchants, vagrants, beggars, or the like.
secutor were to wait till such persons had resided forty days in

one place,

it is

probable they never would be cited at

all.

Some

provision is also required for the citation of those lawless and
desperate characters, not so common now as formerly, to whose

In such cases, on a

haunts no safe access can be obtained.

bill

presented to the Lords of Justiciary, setting forth the fact, and
supported by such evidence as makes out a prima facie case of

vagrancy or resistance, the Court will grant warrant for the citation of the pannels at the head boroughs of the shires where they
principally haunted, without any citation at all, either personThis was done in several old
ally, or at their dwelling-place.
3

and though the practice had in some degree fallen into
disuse, owing to the change of times, and the more settled habits
of the people in the Highland districts, yet it is still a legal
and competent proceeding, and has not only been recommended
from the Bench, but actually adopted in several late instances.
In the cases of the Croy rioters, where an objection was stated to
cases

:

some of the pannels, and it was stated by the prosecutor, that they were of such roving habits that no fixed domicile could be got for them, it was observed by the Court, that for
such a case the remedy of an edictal citation was expressly pro-

the citation of

1

Regulations,

Kara,

1741

March
;

8,

Hume,

March

18:27

;

Ante, p. 40, 45.

1679; Donald Macondaeh, Feb.
ii.

258.

8

3

Ma.-im-l of
Ante, p. 47, et seq.
Monro ami Others. F-b. _':),
Hi''-1

If).

;
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1

Since that time the remedy of an edictal citavided by the law.
tion has been frequently applied by the Court, upon a petition,
accompanied with affidavits from messengers, macers, or officers of
the law, setting forth the state of vagrancy which rendered that

This was done, in particular,
extraordinary remedy necessary.
of
Thomas
and Alexander Hood, who
the
King
fugitation
upon
escaped fugitation on a prior occasion, by shifting their domicile,
and stating the objection, but were at length defeated by this
method. 2

Those who are abroad from the realm, must be

17.

open proclamation at the Market-Cross of Edinburgh, and Pier and Shore of Leith, upon the long inducited by

ri;o

of sixty day<.

From the earliest times, our law has been familiar with a
practice in a great degree peculiar to itself, viz. that of citing
persons abroad, whether for civil actions, or criminal delinquencalling them at the Market-Cross of Edinburgh, and Pier
and Shore of Leith.
Special authority for this must be asked in
the bill for the criminal letters, and the manner of the execution
cies,

by

1

is

by open proclamation, and leaving copies

at the

Market-Cross

of Edinburgh, and Pier and Shore of Leith, which is held to be
of itself sufficient notice to the party, who is allowed sixty days
3
It has been expressly found, that this
to prepare his defence.

mode
that

of citation applies to criminal, as well as civil cases ; and
is
any doubt as to whether the accused is within

where there

Scotland or not, it is competent to cite him, both at his last
domicile there, and the head borough of the county in which it is
situated, and also at the Market-Cross of Edinburgh, and Pier

The course of
kingdom.
citation taken in that case, is obviously a safe and advisable course,
wherever there is any doubt as to whether the accused is within or

and Shore of Leith,

as forth of the

4

without the kingdom, taking care, of course, not to call the case
the sixty days from the execution of the citation at the Mar-

till

5
ket-Cross of Edinburgh.
If one has been cited edictally only at Market-Cross, and Pier
and Shore, there can be no doubt that he is ill cited, if he be

1

Macdonald and Others, June

18-25.

3

Hume,

ii.

259.

4

9,

1823.

s

Thomas King and

Alex.

Robt. Creswell, Feb. 10, 1766; ibid.

3

5

Hood, June 28,
Ibid.
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actually in Scotland at the time, even though he has but recently
for being within the realm, he is entitled to
returned there;
1

insist that

he

shall

be sought

after, in the

mode

prescribed for
he be out of Scotland at

But what
persons in that situation.
the time of his citation left at his dwelling-house, but has not
been out for a sufficient time to have lost his domicile in this
if

Suppose, for example, that he resides on the Border,
and has left Scotland the day before, to avoid the citation, and
return the day after ? Is he entitled to insist that he shall be
country

?

Market- Cross, and Pier and Shore, as forth of the kingand
would such a citation be good in such circumstances ?
dom,
this
point the rule seems to be, that the citation is good,
Upon
if the pannel has not been forty days out of the kingdom, before
2
And truly there seems suffithe citation at his dwelling-house.
for one who has been domiciled in
cient reason for this rule
Scotland, is not to be presumed to have no one there who attends
to his affairs, at least for six weeks after his absence, and, there-

called at

:

fore, the

presumption

is,

rather that a libel left there will

knowledge, within that recent period, than
the Cross of Edinburgh, and Shore of Leith.

if it

his

18.

Though

the form

come

were

different, the substance

is

to

left at

and

import of a citation on an indictment and criminal letters
is the same ; that is, to appear on a certain day and underlie the law, in a certain Court.
There is a difference, in point of form, between a citation on
an indictment and criminal letters, which, if not explained, may
A citation on an indictment calls the accused to
lead to error.
underlie the
on
a
certain
day, in a particular Court, and
appear
letters, the form is to come within so
3
This
caution
to
tojind
appear and underlie the law.
many days
in
now
difference, however, which formerly was in substance, is
form only since, in neither case is any thing done or expected
to be done by the pannel but appear at the appointed diet of the

law

whereas, on criminal

;

;

In a late case, accordingly, where it was objected to the
citation of a noted offender who was tried on criminal letters,
" that he had been cited
to appear and underlie the law,"
trial.

4

merely

1

Robert Creswell, Feb. 10, 1760

Hum.-,

ii.

_>:,

;

Andrew M'Qiuker,

;

ibid.

Feb.

1,

8

1

Ibid.

VOL.

II.

Y

John Trood
!'>:>

;

a...l

Hmno, "

<

An-.

>tl.. .-,

260.

:t

I

_>.

Hmnc,

1771
ii.

;

-J(i".
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in the form applicable to indictments only, instead of being cited
in the old form, " to come and find caution for his appearance to

underlie the law on a day named," the Court sustained the answer, that this distinction between the citation on indictment and
criminal letters, was an antiquated and unmeaning piece of form ;
it had been
departed from by the clerk of Court, with the

that

knowledge and approbation of the Court and that it would have
been absurd to have applied the old style to a citation on criminal
letters containing a capital charge, on which the offender was in;

1

stantly to be imprisoned without the possibility of obtaining bail.
The compendious mode of citation on criminal letters, therefore,
to
so,

appear and underlie the law, instead of finding caution to do
may now be considered as sanctioned by judicial authority.
1<).

Having completed

verify the fact

l>v

liis

citation,

the officer must

an execution, which must be in the form

prescribed by the late act, and be signed !>y one person
who witne^ed the proceeding hut it is not necessary to
;

execution unless outlawry or the forfeiture
produce
of a bond of caution is moved for.
this

The

execution of the libel is one of the writs in criminal pracwhidi most requires attention and accuracy and, in times
out of number, the course of justice has been entirely defeated
by critical and punctilious exceptions to that document. These
results were the more distressing as they were in most cases
totally unfounded in justice, or any real evil to which the prisoner had been exposed, but arose from an excessive but natural
tice

;

strictness in the application of the salutary desire for correctness in
criminal proceedings.
They gave a temporary triumph to the

counsel

who

discovered the error at the expense, too often, of
to his unfortunate client ;

many months additional imprisonment

except in the case of the last criminal letters against a prisoner who had taken out his letters of intimation, it was seldom

for,

any real benefit accrued from such objections to the prisoners
on whose behalf they were stated.
Formerly, it was necessary that the facts of the citation should
be set forth in an execution under the hand of the messenger,
that

1

James Moffat, or M'Coul, June 12, 1820; Shaw, No.

9.
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and of two witnesses specially designed, in whose presence the
This, however, is no longer necessary, as by
thing was done.
the schedule annexed to the act 9 Geo. IV. c. 29 2 not only is
there no mention there of more than one witness, but he is not
to be designed at all, but merely to sign his name, with the word
" witness" after it. This enactment has
very much simplified
the form of this writ, and retaining those parts which are really
essential, cut off those which are superfluous, and tended only by
1

;

its

complicating

ing

But

it.

clauses to introduce frivolous objections regardnow reduced the form of the writ

as the statute has

is
really material, any omission of what it has enjoined
of
must,
course, be fatal.
Every execution must, by the express words of the act, be in
terms of schedule B, annexed to it.
This schedule, which is

to

what

3
given below, seems chiefly to require three things
1. In the first
place, the execution must specify, and of course
:

correctly, the crime or crimes charged in the indictment.
It must enumerate correctly the number of pages of the
not of the libel and lists.
and
libel,
3. It must set forth the day of service on the pannel.
4. It must specify the mode of service, as by personal execution, leaving at the dwelling-house, distinguishing whether with
a wife, servant, &c., and the execution in these last cases at the
Market- Cross.
5. It must specify the day of compearance, which must of
2.

course correspond to that contained in the short copy of citation
delivered to the pannel.
6. The
messenger who executes it must sign the execution
with the witness, and they must of course be the same persons
with those who sign the short copy of citation ; for if they are

not, that proves that they were not witnesses to the premises.
These points are inter essentialia of an execution ; and as they
8

Schedule B. sup.
1587, c. 86.
Schedule B, for Execution of Citation.
A copy of a criminal libel containing a charge of theft (or whatever the crime may be)
and assi/.r, when
consisting of
pages, and having annexed to it a list of witnesses
1

3

<

me upon J. K.,
, served by
by jury,) was, on the
day of
w is
by delivering the same to him personally, (or as the case may be), on which copy
marked a notice of compearance on tinday of

the trial

is

A. B.

Or other
I'..

V.

,

witness.

Mac.-!-,

ofikvr ot

t!u-

law.
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are

all

this

retained,

and justly retained by the

important instrument as

much

statute, they leave

the object of attention as

before.

With

respect to the description of the crime contained in
has been found that it is no objection that the execution does not refer to, or take notice of, the aggravations libelled in
1.

the libel,

it

the indictment, if the crime is mentioned generally " in manner
mentioned in the said indictment." It is not necessary, therefore,
1

to allude to aggravations, farther than by a general reference to
the indictment, and it is advisable to adhere to this style, as messengers are extremely apt to commit errors in abridging the

But it is indispensable that the irliok
aggravations in a libel.
crimes charged be described and care must be taken to distin;

guish bet\vren such as are copulative, and such as are alternative ;
for an error, in this respect, by destroying the identity of the
libel served,
fatal to

2.
libel
it

and the

libel referred to in the

execution, will be

the citation.

If a discrepancy appear between the number of pages in the
served on 'the prisoner, and that referred to in the execution,

will also be fatal.

Where

the execution, accordingly, set forth

messenger had delivered a libel consisting of twenty
and
from the service copy produced, it appeared that it
pages,
3
If there
consisted of twenty-two, this was held a fatal objection.
are more libels than one against the same pannel for the same
crime, they should be numbered, No. 1., No. 2.,
c., and the execution refer to them as so numbered. 4 The objection has been sustained, that there are several indictments in the same circuit
against a prisoner, and that the execution does not distinguish
the one from the other. 5
But it is not necessary now that the
that the

messenger should sign the pages of the

libel, or certify

any such

signature in his execution.
3. The day of service on the pannel must be correct, and cor r
respond with that contained in the citation itself. It will vitiate

the execution

if

the dates set forth therein, or in the copy of

citation delivered to the pannel, are inconsistent with each other,

or the diligence on

which they proceed. 6 But the execution need

James Innes and Others, March 16, 1826; Hume, ii. 262.
Thomas Meldrum,
3
Nov. 20, 1826; Syme, p. 17.
Wright and Dick, July 18, 1832; Justice- Clerk's
MS. 4 Malcolm Gillespie, Aberdeen, Autumn 1827. 5 Robert Mackinlay, Glasgow,
a

1

Sept.
8

1829; Shaw, No. 38; Robert M'Gregor, Aug.
Hume, ii. 261.

Auchterlony, Jan. 19, 1716

;

6,

1753; Hume,

ii.

261
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and therefore should not, refer

to the
diligence on which it
of
its
date.
any thing
4. The mode of execution must be
The
correctly specified.
dwelling-house where the execution was left must be set forth,

not,

proceeds, or say

by name and situation,
done, as by leaving the

and the mode

1

libel

in which the
thing was
with the servants, within the house,

or affixing it to the door, accurately and correctly set forth.
.").
If there is a discrepancy between the
day of compearance
specified in the short

copy of

of course

citation,

and that contained

in the

fatal, as

destroying the identity of the
in
referred
to
the
two
instruments.
proceeding
6. It is equally a good objection, if there is a
discrepancy
execution,

it is

between the messenger or witness who signs the

citation,

and

Where the witnesses specified
sign the execution.
in
the
short
of
were " John Wilson and
citation,
accordingly
copy
Michael M'Culloch," and the execution set forth that it was
who

those

done in presence of William Keeler and Michael M'Culloch, this
was justly held a fatal objection. 2 So, also, where an execution
bore to be signed by one messenger, while the short copy of
3
citation was signed by another, this also was held fatal.
It is an important point, whether an execution is to be held as
probatio probata of the facts it mentions, or whether it can be disproved by parole testimony. It has been held that an execution
is not probatio probata of the facts it alleges, if
seriously impugned, on the ground of containing a falsehood, and
4
In
that parole proof of the alleged discrepancy is competent.
the citation of a witness, indeed, it has been held that the execu-

against a pannel

by parole proof, that one of the witnesses
as present at the execution, was truly not
But, as already mentioned, the citation of pannels pro-

tion cannot be set aside

who was represented
there.

5

ceeds on different principles from that of witnesses and it is
impossible to maintain, that when proof is offered that a material
part of the service was awanting, or a fatal error committed in so
;

important a step as the citation of a pannel for a criminal trial,
the proof is to be excluded, merely because the messenger has
6

chosen to assert the contrary in his written execution.
By the late act it is not necessary to produce the execution
Thomson and Robertson,
1825;
foot,
"

record.

3

April,

1827

;

unrcpor ted.

iMichael Ronald, Glasgow, April,

'John IVr-uv-.m,

1818; unreported.

s
James Scott, Nov. l!. 1^'JT
Perth, April, 182-^ ; unreported.
Hutih Fnix-r ami Others, June 22, 1675; Ilium-, ii. 247.

;

4

Jan.

17,

John Proud-

Shaw, No. 165.
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unless sentence of fugitation or of forfeiture of a bail-bond is
for, "without prejudice to such execution being exhibited

moved

to disprove objections to service when stated to the Court ; and
shall be no objection to the admissibility of the officer or wit-

it

ness,

who

served such

vice, that their

libel, to

give evidence respecting such serin the list of witnesses

names are not included

The practical effect of this regulation
has been, in nine cases out of ten, to exclude objections to this
instrument altogether, as they are generally founded, not upon
the omission of any thing which should be served on the accused,
served on

tlfe

accused."

1

or any thing wrong in that branch of the officer's duty, but upon
errors in the writ reporting the proceedings, which are immaterial to

When

the justice of the case, and are not now brought to light.
fugitation or forfeiture of the bail-bond were moved for,

they of course must be produced, and therefore the law regarding them is still an important branch of practice.

Although, however, the messenger under this act is admissible
lit
cannot be adduced to supply any defect

to prove the service,

1

which appears ex facie of the execution and therefore the objection, since it passed, was sustained, that the execution did not
state that he had made open proclamation at the Market-Cross at
the time when he affixed the copies and the offer to prove that
all was rite et soleinniter actum by the oath of the messenger or
;

;

witness employed, held incompetent. 2
citation given during the life of one king does not fall by
his death.
This was found in a case where the citation was given

A

on Jan. 29, 1820, the day of George III.'s death, and the pannel
pleaded that it fell by that event, and that he was entitled to the
presumption that the execution took place after his decease. The
3
objection was repelled. But a citation given in name of a deceased

king after his death is void and therefore a pannel was dismissed from the bar who was cited in Feb. 20, 1820, on criminal
letters running in name of Geo. III., who died on 29th Jan. 1820. 4
;

1

9 Geo. IV.

c.

29.

7.

8

Thomas Soutar and
3, 1824

Shaw, No. 176; Alex. Angus, Inverness, May
*
Neil Fergusson, March 13, 1820.

Others, Perth,
3

Sept.

8,

1828;

GillM'Leod, Feb. 14, 1820.
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IX.
ITS

DESERTION AND

FUGITATION.

BEFORE the jury is sworn, several important steps take place
at the calling of the diet.
The prisoner may not appear; a
motion may be made for his fugitation ; or the prosecutor may
be unable to go on with the trial at that diet. These different
cases require a separate consideration.

The

prisoner cannot be called on to appear till the
day of compearance fixed in his short copy of citation.
1.

Of

course, if a prisoner is cited to stand trial on a particular
he
cannot be called to answer to the libel till that day arrive.
day,
Even with the full concurrence of the pannel, or at his express
In a case, accorddesire, that period cannot be accelerated.
1

ingly, where a libel was prematurely called by the Advocatedepute, on the day before the diet of compearance, and he had
pleaded guilty both to the Court and assize, upon the error being
discovered and stated by that gentleman, he was assoilzied and
dismissed from the bar. 2
2. The diet of a criminal
process is a peremptory diet,
and falls on the day of compearance, unless then called
and kept alive by a continuation of the diet, by act of

Court.
It is a point of invariable and ancient custom, that the diet of
a criminal process is a peremptory diet, and not like that of a
summons in civil matters, which may be brought into Court after
the diet is passed, at any time that suits the pursuer's conve-

nience. 3

Unless then expressly continued by an act of Court on
the day of compearance, the libel must be called on that day, and
in some way or other
disposed of, or it perishes and can never
1

*

Hume,

ii.

263.

John Allan Wilson, Sept. 15, 1826;

Mackenzie's Obs. on Stat. 74;

Hume,

ii.

'263.

HUIIM-,

ii.

_'>:$

;
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afterwards be revived.

1

It

TIIK D1KT.

<>1

may

be continued, however, by an
in the presence of a single

Books of Adjournal,

entry in the

judge, and does not even require his signature, provided it is
2
signed by the clerk in his presence ; and when several cases
stand for trial on the same day, which always takes place at Circuits, they are continued from one day to another, by the general
continuation of diets at the close of each day's sittings.
So strictly is this rule interpreted, that it is held that the diet
falls if not continued by the act of a judge, or of the clerk in his
presence ; even in the case of an interruption of public busiAcness by a national fast, thanksgiving, or other solemnity.
continued
on
old
an
occasion, in
cordingly, the diets were all

consequence of a thanksgiving for the naval successes over the
Dutch. 3 No continuation can take place either on the motion
of the prosecutor or pannel before the case comes into Court,
for till that occurs the judges are not authorized to look at the
4

proceedings.
It at the
proper diet the prosecutor has not, in the case of criminal letters, reported the letters duly executed, he loses that
libel,

and

is

5
by the older statutes. For
now by the change of practice

liable in certain penalties

the details of these provisions,
become a subject of curiosity rather than use,
refer to the learned

If

on the day of compearance the

on both

it is

sufficient to

work of Baron Hume. 6
parties are absent

sides, the libel falls.

If neither the prosecutor nor the pannel are present

when

the

a matter of course, and cannot afterbut the prosecutor, if he intends still to pro-

libel is called, it falls, as

wards be revived
ceed,

must

;

raise a fresh libel.

was added the

7

forfeiture of the

prosecutor has lodged to
8

insist,

To this, by our older practice,
bond of caution, which the private
though

this has

now gone

out of

the accused had found caution to appear,
Formerly,
practice.
the Court might proceed to outlaw him, even in absence of the
if

prosecutor, considering his absence as a failure of duty to his
9
but this for a
sovereign, and the engagement in his bail-bond ;
1

ii.
7

Hume,

264.

5

ii.

8

263.

1535,

Hume, ii. 265.
Hume, ii. 265.

c.
8

3

Ibid

June

35; 1579,
Ibid

9

7,

c.

1665.

4

78; 1593,

Mackenzie,

ii.

James Macrae, July 12, 1790; Hume,
6
c.
170.
Hume, ii. 264, 265

21, 7;

Thomas

Falconer, June

1,

1669

;

rr> i>;;.sKHTi<>\

AND rrci
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century and a half has fallen into disuse, and nothing now follows
in such a case but the falling of the libel, and the liberation of
the accused from that instance.

If the pannel appears at the calling of the libel, but

4.

the prosecutor does not appear personally against him,
the instance falls, and the pannel must be dismissed from
the bar, unless a reasonable cause for his absence

which case

in

it is

is

stated,

only adjourned.

As

the personal presence of both prosecutor and pannel is
indispensable in all criminal cases, it follows, that if the former

and no excuse tended for him, while the latter appears,
have the diet deserted simpliciter. 1 This, howinfer
does
not
a liberation from the charge, like a desertion
ever,
on
the
motion
of the prosecutor himself, but only a
simpliciter
liberation from the particular libel which is in Court, and should
have been insisted in on that day. 2 A new libel may again be
is

absent,

he

entitled to

is

raised against the prisoner ; but in the case of private prosecutions, it is in the power of the Court to refuse the second letters,

the prosecutor's conduct appear to be oppressive, or to issue

if

them only on payment of the expenses previously incurred by
the pannel at the

mer times were

new

issue

Lords

;

first diet.

3

To

secure

in use to enjoin the

the Court in for-

this,

Court not

clerk of

to

but on a special warrant in presentia from the
as a reasonable and just precaution, seems com-

letters

and

this,

petent at this day.

4

The personal presence of the prosecutor, and not his attendance by an advocate or procurator, is indispensable to authorize
5
the Court to move in the trial; but if a fair excuse be offered
for his absence, as

by

sickness, delay in travelling, inability to
trial, or the like, they have it in their

get forward to the place of

To tender
to adjourn the diet merely to a farther day.
such an excuse, or bring evidence by a surgeon's certificate, oath
of witnesses, or the like, of the reason of the delay, it is compeThis
tent for the prosecutor to appear by counsel or agent.

power

which had been recognised

rule,

in

6
several older cases,

1

Hume, ii. 266; Geo. Bannerman, July 11, 1709.
4
Nov. 28, 1699; Hume, ii. 266.
'Ibid.
Hume, ibid.
Kili-J
Dnvid ( 'olquhoun and William Kimtiric, Dec.
;

July 5, \llil

;

Hume,

ii.

-_Mi7.

Ibid.

"John
I

s,

1

T'JT

3

Sinclair of

was

Rnr.uk.

Montritli, M.irch
;

I.uckh.-irt

of

1:5.
I
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judgment of the Court, in a case of compa" in all
recent
date, where it was found, that
prosecutions
ratively
before this Court, whether by indictment or criminal letters, the
prosecutor must be present at all diets of Court, unless, upon
fully set forth in a

excused by the Court, and the diet
but find that the prosecutor's absence
trial, is no sufficient cause for deserting

special cause shown, he

is

continued to another day

:

at the

first

diet of this

In short, the trial cannot proceed, nor the pannel
be outlawed, unless the prosecutor be personally present but if
his absence be satisfactorily accounted for to the Court, the diet
may be adjourned to another opportunity.
the diet.

1

;

The Lord Advocate may appear in person,

or by his
AdvoLord
one
and
an indictment raised by
deputes
cate, may be taken up and insisted in by his successor in
5.

;

office.

As

the whole powers of the Lord Advocate, great as they are,
communicated to his deputies, it follows, that if any of these
gentlemen appear to insist in a prosecution, it is the same thing
as if his Lordship Appeared in his own person. 2
For the same
reason, an indictment, or criminal letters, raised by one Lord
are

his death, but may be insisted in by
the prosecutor being regarded, not as
any particular individual, but the holder, whoever he is, of that
Criminal letters, accordingly, raised at the instance
high office.

Advocate, does not

his successor

of

fall

in office

by

;

were taken up, and insisted in by
3
Hay Campbell and a libel raised at the
instance of the Honourable Charles Hope, by Sir James Mont4
And in a case where an indictment for
gomery his successor.
service at the instance of Henry Erskine, as Lord Advocate, was
served on a prisoner in the jail of Inverary, on 4th April, and
on the 21st March, Mr Colquhoun's commission was produced
in the Court of Justiciary, it was the opinion of the late Lord
Meadowbank, that though the diet was deserted, no good objection would have lain to the trial. 5
in 1784,

Henry Erskine,

his successor in office,

In such a case,
cial

1

it is

:

also

mandate, or letter, to

competent

empower some

Smith, Hamilton, and Christie, June 26,

Grant's Case,

Jan.

1804

ii.

;

Hume,

12,

267

1784.
5

Hume,

for his majesty,

4

See Rich.

ii.

268.

1778.

by a spe-

qualified person to insist
2

Hume,

Myndham's

ii.

267.

3

See John

Case, Oct. 10, and Dec. 3,
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7

in the prosecutions
already raised, or raise new ones. The Queen's
were authorized to do so, by a letter to that effect, on

solicitors

June

6,

1713, on occasion of the death of Sir James Stewart.

1

In the case of a prosecution by a body corporate,
number of individuals, they may all appear by a
factor specially empowered, who
appears for them all ;
and if there are several distinct pursuers, the one may
withdraw, without prejudicing the others.
6.

or a

Cases frequently occur, under private prosecutions, where a

number of individuals concur
sible for them all to
appear at
a libel

is

raised

tion of persons,

by a body

in a prosecution ; and it is imposthe bar as prosecutors ; as, when

corporate, or other

who cannot

all

numerous

be expected to appear.

associa-

In such

a case, our practice, from necessity, sustains the expedients of
the prosecution being conducted by a special attorney, or fac-

whose presence is accepted as sufficient. 2 In a case, accordingly, where the libel was raised in the name of certain persons
described as the Governor and Directors of the York Buildings
Company, for themselves, and in behalf of that Company, and
tor,

Mr Henry

of

Streachey, their factor, specially empowered for
and commission, lying in the
hands of the Clerk of Justiciary, and the factor produced not only
that effect, conform to warrant

commission of factory, but an extract from the Comunder
the hand of their secretary, of a special authority to
pany,
on
the
the appearance of the factor alone was
carry
prosecution
his general

;

3

But it is not competent to raise a libel
name of a mercantile Jirm, for in such a case the pannel
and theredoes not know who his individual prosecutors are

sustained as sufficient
in the

;

Court of Session, where a libel for
fraudulent bankruptcy had been raised at the instance of the
trustee on his sequestrated estate, and of James Potter and Co.,
fore, in a case before the

4

But by
creditors of the pannel, the Court dismissed the libel.
H. Drummoncl's act, 5 it is now competent for the trustee, or

Mr

any

creditor

whose claim has been ranked on a sequestrated

his preprosecute for this offence, and, of course,
sence will be sustained as sufficient, without that of any of the
estate, to

1

1
Ibid.
The.-*. Mathi.-, .March 20,
Hume, ii/268.
7 :m.l s <,. IV. C.
Hume, ii. _><;*.

Dec. 11, ls|i);

'
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;
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an instance of which lately occurred in a private prosecution before the Justiciary Court for that crime.
If the prosecution is at the instance of several persons, some
of whom insist, while others are absent, it was long ago laid
creditors,

l

down by Mackenzie, that if the several interests are distinct, the
absence of one or more of the complainers ought not to hinder
2
the others, who have a sufficient title of their own, to prosecute ;
and

to this opinion

Baron

Hume

has added the weight of his

3
It is to be observed, however, that in an old case,
authority.
where the libel was at the instance of three pursuers for the

murder of
calling, the

and two of them were absent at
Court deserted the diet in t\\e joint libel, and allowed

their three brothers,

each of the pursuers separate letters for the murder of his

own

a proceeding which appears more agreeable to printhat approved of by these authorities. 4
than
ciple
If letters are raised at the instance both of the Lord Advocate,

relation

;

and a private individual, either may be absent or withdraw from
C'onrt, and disclaim the process, without interfering with the title
of the other.
case, the like

Nay, as already mentioned, in Colonel Charteris's
libel was at the instance of a

was found, where the

private party, with the concourse only of the Lord Advocate,
6
this concourse was withdrawn after the calling of the libel.

and

But

is different if, in a
prosecution which has his lordship's
concourse only, the private party withdraws, for he is the real
prosecutor ; the Lord Advocate is only a name, and therefore, if

the case

he

is

out of the

field,

the process

But

falls.

at the joint instance of the private party

if

the prosecution

is

and the King's Advocate,

then the withdrawal of the private party will not prejudge the
right of the public prosecutor to go on with his instance in vindictam publicam.
Nay, this was found competent in one case,

even where the prosecution was at the instance of the private
party, with concourse of the Lord Advocate, and the private party
had withdrawn; 7 but it seems doubtful whether this precedent,

which allows the formal concourse of the King's Advocate
turned, after the case

is

called, into his substantial instance,

to be
would

be followed in modern times.
s
Mackenzie, ii. 21. 6.
George and James Wilson, July, 18, 1832 ; unreported.
4
5
and
ii.
June
Duncan
Gordon
1677.
268.
Hume,
Others,
Hume, ii. 269.
11,
1

3
(i

Colonel Charteris's case, April, 4,

20,

1727

;

Hume,

ii.

269.

1723

;

Ante,

p.

104.

7

Couhoun and Buntine, Dec.
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7. If the prosecutor appears, but the accused is absent,
the only competent course is to outlaw him for
non-ap-

pearance.
It has been our invariable custom, with one
single exception
introduced in bad times, in a case of treason, that if the accused
does not appear, no trial for the offence with which he is charged

can take place. It is justly held, that there can be no security for
the fair discussion of a case, unless the accused is present, and
has the means of stating all the defences which may occur on his
side

;

and that the severe punishments of the Justiciary Court

should not be pronounced, except causa cognita, and in circumstances where there is evidence to show that it is really deserved.
1

If, therefore, the pannel escape from jail in the interval between
a verdict of guilty delivered and sentence pronounced, no sentence
can legally be pronounced in his absence, but he can only be out-

apprehension cannot be obtained to hear sentence
2
pronounced against him.
Nay, such has been the force of the
on
that the Court on one occasion
this
head,
general impression

lawed,

if his

refused to desert the diet, even on the prosecutor's own motion,
in respect the pannel was absent, but continued the diet to give
him an opportunity to appear. 3 In a late case, however, on spe-

cause shown, this latitude was allowed; 4 but it is not to be
regarded as an ordinary or usual step of process, or in any other
cial

5

one which the Court allow only in cogent reasons.
Nor can it be pleaded as a matter of right, but of indulgence only,
that any number short of the whole pannels, in such a case, can
be accepted for the rest. 6
The same indulgence is granted to the accused in this matter

light than as

which is granted to the prosecutor, viz. that if reasonable proof
be brought, by surgeon's certificate on soul and conscience, oaths
unable to attend, the diet will
But,
be adjourned, and sentence of fugitation not pronounced.
in such a case, it is competent for the prosecutor to disprove this

of witnesses, or the like, that he

by contrary evidence
nel's counsel

1

Hume,
.lolm

18, *1763.

;

produced

and

is

in a case, accordingly,

certificates,

where the pan-

on soul and conscience, of

his

',0
270.
Hume, ii. 270; James M'Gregor, 7.VJ M.u-lai.rin, No.
Mackenzie and Others, Feb. 18, 1712.' Allui .M'l.e.-m and Otlu-rs. June
6
5
Ibid.
Jam-* and Others, Ivb. 'J'J, 1710
Hume, ii. 270.

ii.

1

;
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inability to attend, but the prosecutor led contrary

and more

satis-

1

factory proof, sentence of outlawry was pronounced.
If, therefore, the pannel, when duly cited, fails to appear, or
duly accounts for his absence before the Justiciary Court, he must
be outlawed. If before an inferior judicature, this cannot be

done; but his bail-bond is declared forfeited, and warrant is
granted for his imprisonment, which may be carried into effect
forthwith, within its jurisdiction, and when duly indorsed, in any
part of the United

8.

The

effect

Kingdom.
of outlawry

is,

that the accused forfeits

becomes incapable of bearing* testimony, sneing or defending in any process, civil or crimiand may be put to the horn, whereby his movable
nal
estate escheats to the crown.

his

person in

law

;

;

The
accused

effect of
is

a sentence of fugitation
anuttit

forfeited in law,

Ivtjfin

is,

that the person of the
so that he cannot

/rmz?,

boar testimony. on any occasion, or pursue any process civil or criminal, or act as a juryman, or claim any personal privilege or beneiit whatever from the law."
One of the most important of these efis, that he loses in strict law the benefit of the Act 1701, and
must be reponed before he can take out letters of intimation for
that law is one of the highest privileges of a British subject, and it
would be absurd that inferior privileges should be lost by failure
to appear, and this, one of the most interesting of any, be retained. 3
The sentence of the Court also, is a warrant for the denunciation
of the accused as a rebel, and the putting of him to the horn the
eifect of which is, that his movable substance escheats to his
Majesty and if he remain a year in that condition, the profits of

fects

;

;

;

4
his heritable estate for his lifetime are forfeited to the
superior.
instance of the loss of the persona standi injudicio
sentence

An

by

of outlawry, occurred lately in the case of Ebenezer Anderson,
who was outlawed for fraud and embezzlement, before the Perth
Circuit, in Spring 1828, upon which the Court (First Division)
him to plead in an important action
him,

refused to allow

against

depending in the Court of Session, and pronounced decree in
terms of the

libel.

5

'John Davidson, Perth,
Chines, Dec.
derson, July 4,

15,

Sept.

1753; Hume,

1828; Shaw,

1822 ; Record. 8 Hume, ii. 271^
4
5
273
Ibid
Cheyne and Mackerfy

16,

ii.

vol. vi.

1061.

3

r.

Barnard
E.

An-
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The ground

of the decree being the contumacious absence of
the accused, he cannot avoid it by pointing out errors, how gross
soever, in the libel. If such exist, and it is clearly irrelevant, he

only the more inexcusable for not appearing to answer to so
Even therefore, where so glaring a defect
defective a charge.
existed, as an omission in a libel for deforcement, to set forth of
the day of the crime, the Court, while they sustained the objec-

is

1

tion in favour of a pannel who appeared, pronounced sentence of
2
outlawry without hesitation against those who did not.

Absence abroad on foreign

service, reipublicce causa, has

been sus-

tained as a sufficient excuse for not appearing, and though the case
is an old one, being founded on substantial justice, it would certain-

be followed as a precedent. 3

Clear proof of inability to
health,
good excuse, and was held relevant
in a late instance, although upon the evidence, as contrasted with
that led for the prosecutor, the allegation was held disproved, and
ly

still

appear from

is

ill

also a

4
But there is no authority
sentence was accordingly pronounced.
for holding, that any business or engagements, how pressing soever,
will be any bar to the pronouncing of sentence of outlawry, and

the sustaining any excuse of that kind, would obviously open the
The course
door to frauds and evasions of the law innumerable.
to adopt in such a case

of fugitation

;

is,

for the

and the accused,

if

Court to pronounce sentence
he is really in earnest, and is

not merely making an excuse of business to avoid outlawry, has
it in his power to appear in Court and pray to be reponed, which
is
given of course on his
be
personal surrender, will always
granted.
The sentence of outlawry also is a warrant for an application
for letters of caption, or a new warrant to apprehend and secure
the outlaw And in the event of his being imprisoned on such a

on the prosecutor's consent, which

:

warrant, he has no right to bail, how trivial soever the offence
may be. To obtain such an indulgence, he must apply to be

reponed and in this request, unless the prosecutor consent, the
Court are not compelled to indulge him, until he stand accused
on a new libel at the Bar, when, and not before, lie is entitled
;

dejure to be reponed, in order to go on with his defence.

1

Cheyne and Mackersy

v.

E. Anderson, July

Farquharson and Others, March 4,
ii. -J7I.
John Davidson, Perth,

1G7.'3.

3

4,

18-JS;

'

_>0,

1753; Hume,

ii.

Si-pt.

10,

27'J.
.>

Shaw,

Major Mai-dongal,
1

s-J-_>

;

n-cord.

vol. vi.

March
5

<i,

5
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But though not personally present, the pannel may
any objections to his citation because the Court
are only entitled to fugitate upon proof of a regular exe9.

state

cution of the

;

libel.

Notwithstanding the general rule against the competence of
stating objections against fugitation, unless the pannel is personally present, there is one class of objections which he has always

been held entitled to state by his agent or counsel, and that is,
those which relate to the sufficiency of the citation ; for no one is
bound to appear unless cited in regular and competent form
and this appears in the style of the sentence of fugitation itself
which proceeds against him, " as he who was lawfully cited to
Not only, therefore, in
compear, and failed to comply therein."
several old, 2 but in a great variety of modern cases, it has been
found competent to state objections to citation, even though the
This was done in particular
pannel did not appear personally.
in the case of the Croy rioters, where the Court held it competent for Jean Eraser to object to her citation, though she did not
appear personally upon the ground; and that part of the criminal letters, containing the warrant for her citation, was filled up
3
in the country, after the letters had issued from the Court.
So
in
also, the Court refused to fugitate in a still later case,
respect
in the short copy of citation produced the pannel was called to
answer to the crime libelled, whereas she was charged with three
4
But if the pannel be forth of the
separate crime* in the libel."
and
it
is
he should have been called on the
that
kingdom,
objected
the
have a good reply to such an
will
long judicia,
prosecutor
if
the
not
is
objection,
pannel
prepared with a mandate from his
;

1

client in foreign parts. 5

10. If an accused party has been fugitated, he is not
entitled to be reponed as a matter of right, until he is

about to plead to a new indictment but this is frequently consented to by the public prosecutor, upon the pan;

nel surrendering his person in Court

;

and thereafter he

*
Andrew Kennedy, July 29, 1672, and Aug. 20, 1672; Walter
Hume, ii. 271
9
Buchanan, June 30, 1727; Archd. M'Alister and Others, Dec. 17, 1736
Hugh
4
M'Donaldand Others, June 9, 1823
Jas. Grant, and Jas. M'Kerran, July 16, 1827 ;
5
John Forrest, April 19, 1823; Shaw, 109.
Syme, 245.
1

DESERTION AM) Tii ITATION.

IT*

may

353

I

be admitted to

bail, if

the case will allow that privi-

lege.

The consequence

of a

man being

fugitated, being that

he loses

the privileges of a British subject, and among the rest the
important one of being entitled to the benefit of bail, it is fre-

all

quently a matter of importance to be relieved, and restored to

For this purpose, he must apply
these important advantages.
to the Court to be reponed ; and the first condition of such an
is, that he surrender himself up, and thereby give a
solemn pledge of the sincerity of his disposition to abide by the
laws of his country.
Even if this be done, however, he is not

application,

1

entitled to bail as a matter of right, until he is about to plead to
a new indictment, in which case, to enable him to plead his

defence, the Court will straightway repone him, without asking
2
Previous to matters having
any consent from the prosecutor.
arrived at that stage, however, he is not entitled to bail, but with
the prosecutor's consent, and therefore the usual course, when a
petition for relaxation is presented, is to intimate it to the Lord
Advocate, or one of his deputies, and they write their consent at

the foot of the petition, sometimes without any condition, sometimes on condition of the accused finding bail ; whereupon the
Court straightway repone him against the sentence. 3 It is the

usual course for the public prosecutor to consent at once to the
relaxation of the petitioner, if he has delivered himself up, but

they cannot be compelled to do so, and they may annex to their
consent such conditions, in regard to bail, as they deem necessary
to secure his attendance at the trial. 4

The C

the

urt also may qualify their deliverance, finding
to bail, on such conditions, as to bail or otherentitled
petitioner
Nor is it to be understood, that this, of
wise, as they think fit.

being reponed, is a concession upon which an outlaw can insist,
either with the prosecutor or the Court, till the diet for his trial
5
lias arrived.
On various occasions, accordingly, the Court have

annexed certain conditions

to the relaxation, as refunding the

cost of previous proceedings at the private instance against him,
and
paying a certain sum in name of costs by a certain day,'
1

Hume,

John
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refunding the expenses of the pursuer and witnesses. Nor is it
incumbent on them to repone, even on such conditions, or personal
1

surrender; on the contrary, they may refuse it altogether, and
maintain the sentence of outlawry in full force till the very day
trial, if it appears indispensable to the ends of justice that this
2
course should be adopted.
Considerable doubt was formerly entertained on the question,

of

whether a sentence of fugitation exhausted the libel, or it was
competent to proceed upon the old libel, and try the prisoner
On the one hand it may be urged, that the fugitation
thereon?

still

is

no exhausting of the

inasmuch as

libel,

its

conclusions are not

but punishment; and the sentence declaring it,
in
consequence of his contumacy in not appearing to
passes only
on the other, the fugitation seems a warning to the
stand trial;

for outlawry,

witnesses and assi/ers not

to

attend: and there

no authority

is

for

their subsequent citation, as no continuation of the diet is on
And although this difficulty is now removed by the late
record.

Act,

3

declaring, that

it

shall

be no objection to witnesses or

they appear without a warrant:
serious difficulty remains, that the lihi'l itself has
assizers

Yet the more

that

fallen, in

conse-

quence of its not being disposed of by some deliverance on the
day of compearance for the sentence of fugitation, which is an
;

extraneous act of the Court, not concluded for in the libel, cannot
be regarded as any disposal of it. There are many cases, however, on record, which seem to infer, that the accused may still
be tried on the old libel. 4 In some of these cases, however, the
libel had been
kept in Court by the appearance of some of the

and in none did any trial take place ; so far as
5
on
In modern practice, the custom
the
old libel.
appears

parties called,

uniformly has been, to proceed to trial upon a new indictment,
as this is obviously a safe course, and obviates all objections,

and

should always be adopted.

it

pannel to be reponed before his trial comhas been omitted, and no motion for repon;
has
been
made
by the pannel, the proceedings are notwithing
the sentence will be sustained. 6
and
standing valid,
It is usual for the

mences

1

c.

Andw. Munro,

29

12,

but

4

Feb. 26,

1700

;

Hume,

ii.

271.

2

Hume,

ii.

274.

3
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Finlay M'Intyre, July 14, .1712; Burnet, June 27, 1715; David Strang, June

1738; Hume,

No. 205.
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ii.
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5

Hume,

ii.

275.

6

John Wilson, May 31,
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Though both

parties are present, the diet may
be continued to a certain day, but it must not be con-

11.

tinued indefinitely and the party making the motion, if
the prosecution is private, may be subjected in expenses,
if the Court see cause.
1

;

If both parties are present, although the diet must somehow or
other he disposed of, yet this may be done by a continuation merely, which is intimated by a deliverance from the Bench or Clerk

of Court to all concerned.
Some specific day, however, must
in all such cases be specified in the deliverance, and a continuation
1
in indefinite terms is
null.
This motion may be made
illegal and

by the prosecutor or pannel but the Court are not constraingrant it, unless sufficient cause is shown by the party making
the motion and they may, in prosecutions at the private instance,

either

ed

;

to

;

qualify the deliverance by any finding as to previous expenses
that seems just. 2
In those at the public instance, no finding as
to expenses can take place, because the

crown never

either claims

or pays expenses ; but if the Court see any symptoms of oppression on the one hand, or a desire to evade justice on the other,
they may and should refuse to accede to the motion, and constrain

the refractory party to proceed with the instance at that diet, or
it to fall to the
ground.

allow

12. It

is

also

move

cause, to

competent for the prosecutor, if he sees
the Court to desert the diet pro loco et

and if this be granted, he may draw a fresh
libel for the same offence
but the motion may be either
to have
or
granted
rejected, according as it shall appear
h>)i>i>nre ;

;

originated in fair or vindictive motives.
sometimes unavoidably happens, that though still resolved
bring the pannel to justice, the prosecutor cannot proceed
upon that particular libel. He may have discovered some error
It

to

in the citation of the pannel, or in the libel or list of witnesses,
which would be fatal to the prosecution if insisted in at that diet.

In such cases, the ends of justice require that he should have the

power of dropping the
but
1

it

is

Ilmm-.

ii.

defective,

and raising a more correct

lil.u-1

:

should not possess the
equally indispensable that he
-J7..
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unlimited and uncontrolled power of so doing, or it might be conBeverted into an instrument of the most manifest oppression.

tween these extremes, our custom haS selected the fair medium
of not permitting the prosecutor to throw up and renew the
libel at his own pleasure, but only to move the Court to do so ;
and in this request they may, and frequently have, refused to
gratify him, unless they are satisfied with the reasons assigned
In a noted case, accordingly, the Solicitor-Genefor the step.
1

expressly disclaimed any such power of deserting diets without the authority and intervention of the Court, and this has ever
2
since been held to be the fixed rule on the subject.
ral

But although the Court may thus refuse

to desert the diet

on

the prosecutor's motion, yet they are not entitled to oblige the
3
This
prosecutor to specify his reasons for making that motion.
it

may

frequently be contrary to the duty of a public prosecutor
it
may be of such a kind as cannot be publicly

at least to do: or

avowed,

'liie remedy in the Court's hands, if they have not
confidence in the prosecutor to rely upon his assurance
without a specification of reasons, is to desert the diet against the

sufiieieiit

prisoner

where,

aii/ijilii-ifrr.*

And

this

should be done in every case

the private instance, the party who
declines to specify the reasons on which his motion is

in a prosecution at

conducts

founded

;

it

for

no such reasons

for

concealment exist

in that case

as in that of the public prosecutor, and the same reliance is not
to be placed on an advocate, how respectable soever, under the

control of an agent, as a public officer discharging an important
duty, free from any such fetters.
If the prosecutor

cannot throw
it

ing

is

present,

and

insists

on

his libel, the

Court

out against his will, except by a judgment findto be irrelevant.
They may continue the diet from time
it

till the convenient season for
proceeding with it arrives ;
but they cannot throw it out against his will, if he is willing to
have their judgment upon it, such as it is. 5

to time,

In the cases already mentioned, the prosecutor deserts the

pro loco et tempore only; and this qualifies the proceeding by
the indication of an intention to proceed against the pannel on
diet

some "future* occasion and a
competent
1

Hume,

ii.

to him. 6

276.

2

fresh libel,

In like manner,

Archibald's

case,

March

M'Phie, Inverness, Sept. 1763; Burnet, 310.
5

Ibid.

if

this is

1768; Hume,
Hume, ii. 276.

1,
'

and

undoubtedly

the Court desert the diet
ibid
r>

3

Huice,

Alexander
ii.

277.
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simpUciter against a pannel, on account of some irregularity in
the citation, or some error in the libel or lists; that
judgment,
decisive as

it

is,

determines the fate of that particular process

only, and cannot preclude the raising of a new libel in a more
But if the diet is deserted simpUciter on the
improved form.
own
motion, this is held to be a final renunciation
prosecutor's
1

of the right of prosecution for that offence, and a
complete bar
to

any renewed proceedings regarding

CHAPTER

it

at his instance. 2

X.

OF PLEADING AND RELEVANCY.

GREAT changes on the form of pleading, and the discussion
on relevancy, have taken place within these few years. The
debates on relevancy are now conducted for the most part viva
voce, instead of written pleadings,

according to the old practice

;

and that mode of debate reserved for the more important cases
where serious points of law have occurred, requiring deliberate

The pleading by the prisoner is regulated by a
new manner, better calculated to combine the two

consideration.
late act in

a

objects, of publicity in the proceedings,
charge of business.

and expedition

in the dis-

If the pannel have

any thing to object to his citahe
should state it before he answers to the libel ;
tion,
but if no objection is offered, he must^then be asked by
the presiding judge whether he means to plead Guilty, or
1.

Not

Guilty.

The

nature of an objection to the citation of the pannel evidently implies that he should not be called upon to plead to the
libel; because, it amounts to this, that he has been cited irregutherelarly; in other words, not cited at all. Such an objection,
fore,

should be stated in limine, before any proceeding takes place
because it is the very nature

in regard to pleading to the libel

1

Waltrr

Biu-linn, IVo.

]

H,

1727.

;

'William

Leslie, .Tan. 21,

!"*<;
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of the objector's plea, that he cannot legally be called on to plead
to that libel at

all.

l

however, no objection

If,

to the citation is stated,

or being

then the duty of the presiding Judge to
stated is repelled,
he means to plead guilty or not guilty,
whether
ask the pannel
it is

according as he does the one or the other, a different course
of proceeding must be adopted.
" That when an accused
It is enacted by 9 Geo. IV. c. 29,
12,

for,

to the bar, shall say that he means to
person, on being brought
desire that the criminal libel exhidoes
not
and
not
f/tfi/ft/,
plead
bited against him shall he read over, it shall not be necessary to
libel before proceeding to the trial of such perThis enactment dispenses with the necessity of reading
the libel only in the case of a prisoner pleading
guilty; and
therefore, if he pleads guilty, the old common law still holds,
which requires that the liliel should be read aloud.- Nor was

read over such
son."

.

it

without due consideration, and sntlieient reasons, that this

apparently anomalous

ride

offences which

nounced

;

and

were
as this

The object was,
made acquainted with

was established.

that in every ease the audience should be
the proceedings that were going forward,

and the nature of the
punishments that were procould not be done unless in those cases where
visited with the

a confession was to take place, the libel was read aloud. In those
which go to trial, the publicity is sufficiently secured by the pro-

Nor is it of less importance that the
ceedings which follow.
Judge should in every case be drawn to the facts

attention of the

of each particular case immediately before pronouncing sentence,
is secured
by the evidence in the trial, in cases where the

which

pannel pleads not guilty, and the reading of the indictment,
where he confesses his crime.

The

first

step,

therefore, in a criminal trial, after the diet

is

ask the prisoner whether he means to plead guilty
If the former, to order the indictment to be read;
or hot guilty.

called,

if

is

to

him whether he wishes it to be read or not,
he does, to have it read over by the clerk.
In practice it is seldom found that any time is saved by not
the latter, to ask

and

if

reading the material part at least of the indictment; because if
the jury enter upon the trial without
knowing anything of the
case, except

from the printed indictment in their hands, they are
1

Hume,

ii.

-J73.

9

Ibid.
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extremely apt to understand

little

\\( Y.

of the evidence as

it is

going

The

best plan to combine both objects has
usually
been found to be to read the charge, stopping with the close of
This explains the nature of the case,
the minor proposition.

forward.

without involving their minds in technical details of which they
understand nothing.
If the pannel

2.

is

insane or intoxicated, or unable,

from any cause, to understand what he

is

about, he

should not be permitted to plead to the charge but if
he can understand it, it is no objection to his doing
so, that he is deaf and dumb, or unable at the time to
;

speak.

As
every

the step of pleading guilty or not guilty
trial,

and may draw

after

it

is

so important in

consequences so important to the

or estate of the pannel, it is in an especial manner
the duty of the Court, equally as the prisoner's counsel, to take
care that he is in such a state of mind as to understand what

life, liberty,

he

is

about, and duly aware of the irreparable and
consequent on the step he is about to take.

results

-fore, the

pannel

is

momentous
If,

either intoxicated, insane, or an idiot,

there-

the

it is

duty of his counsel to state his mental situation as a bar to his
pleading to the charge, and the Court will thereupon instantly
It
proceed to investigate the matter by all competent evidence.
is,

he

however, no objection to a pannel's pleading to a charge, that
is deaf and dumb, provided it be made out by sufficient evi-

dence that he understands what he is about; nor that he is
unable at the time, from accident or disease, to articulate, if his
intellects are clear; and accordingly, in a case where such an
1

impediment, unaccompanied by mental aberration, existed, the
plea of not guilty was written

down by

the pannel.

2

If a plea of insanity or idiotcy is put in, in bar of
trial, it is to be judged of by the Court alone, without the
3.

and in judging of this matter,
witnesses may be examined on both sides who arc not
intervention of an assize

contained in the

list

;

of witnesses.

'Jean Campbell or Bryce, April 1817; Hume,

1818; Hume,

ibifl.

ii.

27*.

7

Huu

.

16,
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Formerly it was much doubted, whether in a case of insanity
being pleaded in bar of trial, it was the Court or the assize to
judge of the evidence, and many authorities existed on both
sides.
But at length this interesting' matter was settled by a
judgment of the Supreme Court, in the case of David Hunter,
Feb. 16, 1801, on which occasion, after a full enquiry into the
" that the
practice, it was found,
plea of insanity pleaded in bar
of trial, ought to be trfcd by this Court without the intervention
of a jury." This precedent has uniformly been followed on similar
occasions since that time. Thus, John LyalPs plea of insanity in
bar of trial having been sustained, he was delivered over to the
1

custody of his relations though, as it afterwards appeared that
mental disorder had been owing to a temporary cause, he was
indicted anew for the same offence, tried and convicted. 3 In this
;

his

was held by the Court that the true test of liability to
trial was to be found, not in the
point whether he was in
a condition to conduct himself with prudence or propriety in a
criminal trial, but whether lie was <loli rn/m.r with reference to
that particular case, and able to understand the nature of the plea
which he was required to put in to the libel. 4 Evidence in like
manner was taken by the Court in cases where the plea of idiotcy
or insanity was put in in a great variety of subsequent cases,
which met with the most deliberate consideration. 5
case,

it

Stand a

The

proper interlocutor to pronounce in such a case, is to find
is not a
proper object for trial at present, ayd
therefore desert the diet against him/vro loco et tempore* but ordain

" that the
pannel

the pannel to be carried from the bar back to the Tolbooth of
Edinburgh, therein to be detained in close custody until the farther orders of the Court." 6

In the case of a person proved to be

" find it
idiot, the interlocutor was,
sufficiently
proved that the pannel is a fool or natural idiot, and from the
violence of his temper dangerous to all with whom he may have

a dangerous

interference

;

and therefore order him

to

be carried back from the

bar to the Tolbooth of Inverness, therein to be detained in close
custody until the farther orders of this Court reserving always
to the pannel, in the event of his coming to the use of his reason,
;

3
John Lyall,
David Hunter, Feb. 16, 1801 ; Hume, ibid.
5
*
James Essex, Aberdeen, Sept. 1815; Donald
Ibid.
M'llliken, Inverness, April 1816; John Warrand, Jan. 17, 1825; John Smith, June
6
As in John Warrand's ca*o, Jan. 17, 1825 ; Shaw, No. 132.
25, 1827.
1

Hume,

Jan. 3,

ii.

144.

1811; Hume,

*

ibid.
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1

apply to the High Court of Justiciary for instructions with
1

regard to his future disposal.
In the event of a prisoner confined on these or similar warrants,
ining the use of his reason, so as to render him a fit object of
time, whatever he was when he committed the offence,
the proper course is to apply by petition to the High Court of
Justiciary, or the Circuit, if the prisoner is in their jurisdiction;

trial at that

and

competent so

it is

to do, either

accompanied or not by

certi-

convalescence alleged. Upon this, the Court will
forthwith remit to two or more medical men to examine with the
ficates as to the

may be suggested, into the state of
and, thereafter, evidence should regularly be taken,
viva'voce, in presence of the Court, and after intimation to the
although in cases where such examination
public prosecutor
jailor,

or other persons that

the prisoner

;

:

might be inconvenient or costly, they may receive certificates on
soul and conscience, or affidavits emitted in presence of a magis-

Upon advising the evidence taken in any of these ways,
the Court pronounces such an order as the case may seem to
require.
Frequently, after the pannel has lain sometime in jail,

trate.

removed by order of Court, with consent of the public proand on the application of his friends, from jail to a lunatic asylum, as was done in the cases of John Smith, July 16,
1827, and John Warrand, Jan. 17, 1825, already noticed. It is
he

is

secutor,

not unusual,, also, to pronounce an order delivering a pannel confined on such an order to his relations, upoirtheir finding security
to keep him in safe custody in a lunatic asylum all his life, or
until his convalescence shall

the Court

be established

to the satisfaction of

but in such a case the cautioners are liable,
liberated otherwise than upon authority of the Court, and
;

if

he

all

such

is

applications should be intimated to the public prosecutor for his

consent and approbation.

The Court

in like

manner

investigate themselves the mutual

a pannel, who is placed at the bar in such peculiar circumstances, as, from being deaf and dumb, to suggest rational
doubts as to his
to understand either the libel with

state of

competence

which he

is

to put in in

4.
1

:10,

It

charged, or the nature of the plea which he

answer

to

it.

;

required

to
belongs to the Court, and not to the jury,

Donald M'Killikcn, Inverness, April, 1HHJ; Hum,-,
is] 7

is

2

Ilinnc,

ii.

M.>.

ii.

I

1-1.

*

Jrin

(

'iimplM-ll.

June
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investigate the pannel's identity,

when pleaded

in bar of

trial.

For the same reasons,
identity,

it is

if any question arise as to a
pannel's
the province of the Court, and not of the jury, to

take evidence and determine concerning

it ; as if he
allege,
been brought into Court
or that he has been
instead of another who is the true pannel
served with an indictment intended for another person.
This
was determined with reference to a capital convict who escaped
from jail, and was taken a month after the day fixed for the execution
on being brought to Edinburgh, he deiiied that he was
the person convicted on the former occasion, and insisted that this
matter should be tried by an assize but the Court, after a full
argument, and a review of all the precedents, held otherwise,
took evidence of the identify themselves, and ordered a new day

when brought

into Court, that he* lias

;

1

:

;

for his execution.1

made

hi* escape

In like manner, a capital convict who had
Jail of Glasgow in Autumn 1791, and

from the

was taken and transmitted to Edinburgh in December following,
was sentenced by the Court, without the intervention of a jury,
3
for execution on another day.
Prisoners who have escaped from
4
jail under sentence of transportation, or even escaped from the
hulks, have repeatedly had their identity enquired into by the
Court alone; and upon that being established, had the old sentence
of new pronounced against them
and the same has been done
with one who had escaped from jail when lying there under a
sentence of imprisonment. 6
In case of a return from transporta;

tion, it is also

competent, as already stated, to indict the prisoner
7

for the capital felony created by the statute ;
but if this is done,
he must be tried by jury. Thus, upon the whole, the rule is,

that if the prisoner is charged with the new offence of returning
from transportation or banishment, and upon a libel concluding
for the additional pains provided for that new offence, he must be
8
tried on a regular indictment by jury;
but if he is merely to
have his identity established to have the old sentence of new

pronounced against him, the Court are properly intrusted with
that duty.
1

G

p.

2

3

Patrick Young, March 15, 1788; Hume, ibid.
Plunket, Dec.
5
James Turnbull, Dec. SO, 1817.
David Tennant, Jan. 7, 1817.
;
7
William Forrest, Feb. 5, 1821 ; Hume, ii. 145
5 Geo. IV. c. 84; Ante, vol. i.

Hume,

20, 1791

561.

ii.

145.

Ibid.

8

James

4

Baillie,

March 1773

;

Hume,

ii.

146.
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The pannel is not obliged to
Not Guilty but he may qualify

or

;

V.

plead simply Guilty
the confession by an

admission of part, and a denial of the remainder, of the
but if he does not distinctly admit his
matter libelled
;

Guilt of part of

Not

it,

his plea will

be taken as amounting to

Guilty.

Though

the usual form of pleading

is

by a confession or denial

of the charge, yet it frequently happens that a pannel is desirous
of admitting a part only of it, and denying the remainder ; or he
wishes to qualify, his admission by the statement of some facts

which he hopes may

alleviate his punishment.
It is competent
such a case, to put any plea he chooses on record ;
must be done under this provision, that if the prosecutor is

for him, in

but

it

not satisfied with the admission as
proof; and that

if

there

is

it

stands, he

any ambiguity

may

lead a farther

meaning of his
the most favourable

in the

expressions, the Court will construe it in
manner for him as a plea of not guilty.
It
1

is not competent,
2
however, now, as it was in the older practice, to plead guilty by
a reference to any extrajudicial confession previously made or

contained in the pannel's judicial declaration but the statement,
it is, must be made de novo in
presence of the Court, and
when he is perfectly aware what he is doing. If, therefore, there
;

such as

any ambiguity in this particular, or the distinct confession of
some part at least of the criminal matter libelled'is not made in

is

presence of the Court, the plea is to be taken as one of not guilty,
and a jury impannelled for the pannel's trial in common form.
In a case, accordingly, where the pannel said he recollected many
things that he had done, but that he did not know whether he
was guilty or not guilty, this was justly considered as a plea of
not guilty. 3

In cases of uttering forged notes, or reset of theft,
frequently happens that the pannels admit the uttering the
notes on the receipt of the goods, but deny the guilty knowledge this is of course always considered as a plea of not guilty,

it

;

and the pannels put on their

trial as

such.

the prosecutor usually is, yet he is not bound to rest
satisfied with an admission by the pannel of the whole matter

Though

1

-27,

Hume,
1C74.

ii.

270.

3

John

*

Andrew Arnot and Otlm-.

Lyall,

Jim- 15, L812

j

Hum.-,

Do-.
ii.

>.

1665;

I

'nun-is

IVI),

July
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libelled,

and much

less of course of

V.

any part of

it.

On

the con-

him, after the pannel's plea is put
quite competent
trary,
on record, to have a jury impannelle'd, and lead evidence so that
the nature of the case may be fully before the Court in pronounfor

it is

cing sentence, and in such a case the jury should convict him if
is found
guilty, not merely on his own confession, but the

he

led.
Evidence, accordingly, was led, after a plea of
entered on record, in an important case, by the
had
been
guilty
examination of two witnesses, and the pannels transported for
life.
This step, however, is usually not taken, unless there is
something peculiar in the case which renders it indispensable
that the fact it embraces should be more completely before the.
Court than by the mere confession of the accused, and it should

evidence

1

never be done without the accused being warned of that intention
before his plea of guilty

Xo

(>.

one

is

time lor the

at a

is

bound

recorded.

to

answer to more than one

saint' oil'ence

;

but

it is

libel

competent during

the running' of one indictment to serve a second, provided that at calling the prosecutor makes his choice of
one to proceed to trial with, and deserts the other.
Scotch law, that no one is bound to
more than one libel for the same offence. If, therethe pannel has been served with more than one, whether

It is a principle of the

answer
fore,

to

different in substance, or in their lists of witnesses, or of assize

and

;

these be all in Court at the same diet, he is entitled to
know, before pleading to any of them, on which the prosecutor
now insists, and to have the diet deserted with respect to the
if

2
In like manner, if, after serving one libel, the prosecutor shall see cause to serve another, the pannel may in like
manner insist, that before proceeding to the latter, the field shall

others.

be cleared by a desertion of the former duly put upon record. 3
This matter, after having been at one period the subject of di4
versity of practice, was at length settled, after great considera-

This man
tion, in the case of William Edgar, 26th May 1817.
was indicted for administering unlawful oaths and parties having
been heard on the relevancy of the libel, the diets were adjourned,
;

1

3

8
James and William Gordon, July 16, 1827 ; Ante, i. 180.
Hume, ii. 279.
4
ii. 279, 230.
Nov.
and
and
Colonel
Charteris, Jan.
15, 1717,
Brock,
Lindsay

Ibid.

29, 1723.
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purpose of preparing informations, from the 9th April to
In the interval, the Lord Advocate served him
the 19th May.
with a ne\v indictment to stand trial on the 19th May; and at
for the

calling the diet of the new libel on that day, he objected that he
could not be called on to plead to the new libel, while the old

one was still current against him and that this old libel being
now in manibus curies, must be disposed of by the Court, before
;

a

new one

The Court

could be validly executed against him.

ordered a search of precedents, the result of which was, that the
competency of serving a new libel, while the former _pne was
undeserted, was fully established ; but the instances of proto trial on a second libel, while the first was still undis-

still

ceeding

date, and in unobjected cases. Upon this
"
their Lordships found
that the service of the second indictment
during the currency of the first indictment was competent but

posed

of,

were of recent

;

in respect that his Majesty's

he has abandoned the

first

Advocate has judicially declared that
indictment, and deserted the diet of

that indictment, without prejudice to the prosecutor insisting
Find that the service of the
against the pannel on the second
:

second indictment, on the 3d May, being

fifteen days before the
gave him the benefit of the legal inducice ;
therefore, repel the objection to that plea, and ordain the pannel

diet of compearance,

now
7.

to plead to the said indictment."

NO amendment

of the

1

libel,

by any addition to the

-record, or alteration of its clauses,

the pannel comes to the bar

but

is

competent, after

competent for the
prosecutor to strike out any part of the libel which he
pleases, provided that there remains, after the expunging
;

it is

completed, a relevant charge whereon to try the pri-

is

soner.
It arises from the first
principles of criminal jurisprudence,
that no prosecutor can be permitted, by any additions made to the
or
re-cord after the
pannel is at the bar, or any declarations
2
Somewritings in regard to it, to alter its nature or character.

old
thing of this sort, indeed, appears to have taken place in two
"
hundred
one
cases:
but it has been unknown for above
years,

and certainly would not be permitted
'

William

I-.l-ir,

Caniiichaol, Jan.

May

15,

'2(J,

|sl7

;

Hume,

ii.

in

modem jurisprudence.

17Of>; John Ul>. txm, .M urn 26,
i

2

'27D, -jso.
:

Hume,

ii.

lsl

'

Uobt.

.\.M>

m;u;\ A\CY.

from this, however, if the proseinstead
of
to
make
cutor,
seeking
any alteration on, or explanato
or
addition
his
tion of,
libel, merely insists upon his right to
or
certain
words from the record, leaving the
charges
expunge
It is quite a different case

remainder of the

power

to

do

libel to

this arises

His
stand exactly as it did before.
his absolute control over the whole

from

indictment, from which he can strike out any part, by virtue of
the same power, by which he can depart from any charge or ag-

He can depart from any charge, or part
gravation it contains.
and in like manner,
of a charge at calling, but he can add none
;

he can strike out any charge, or part of a charge at calling of
the libel, but cannot make any addition to what was fifteen days
The competency of striking out
before served on the prisoner.
of the record at the bar, accordingly, has been established in several eaM's, but no countenance has ever been given to the addi-

any thing to it. Thus, in a case at Aberdeen, where the
pannels were charged with theft, by housebreaking and stouth-

tion of

the prosecutor at the bar, before the prisoner pleaded to
the indictment, deported from the charge of theft, and moved
that the word " theftuously," in the charge of stouthrief should

rief,

be struck out of the record, which was done accordingly, and upon
the remainder of the libel the pannels were put on their trial,
convicted, and executed.

1

In like manner, in another case at

Glasgow, the prosecutor moved, before the pannels pleaded to
the indictment, that the words in the description of the locus
"
parish of Gorbals and" should be struck out of the record.
This was strenuously resisted by the pannel but Lord JusticeClerk Boyle and Hermand allowed it to be done and they
:

;

were

tried

and executed on the

taken place. 2

So

libel, after

the

expunging had

another case at Glasgow, several pannels were charged with the robbery of a foreigner, described
in the libel as a " native of New Zealand," and also sufficiently
As some
described by his trade and residence in Glasgow.
also, in

was anticipated in proving that he was a native of that
and his designation was complete without it, the prosecutor moved to have these words struck out of the record,
3
In a
which, after some opposition, was admitted by the Court.
"
from
the
case at Perth, the public prosecutor
passed
charge in

difficulty

island,

1

8
Edward
Donaldson. Buchanan, and Forbes Duncan, Aberdeen, Spring 1820.
3
Per Lord JusticeGlasgow, Sept. 1823; Shaw, No. 104

M'Caffor, and Others,

Clerk and Pitmilly;

Philip

Murphy and

Others, Glasgow, Sept.

18'2fci;

Humeii.

2M.
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the major proposition of the indictment, of forcible abduction
and seizure, as a separate charge, reserving to himself to prove
the seizure of the gun mentioned in the minor proposition, as an

Lord Gillies sustained the
ingredient of the assault libelled.
in
contained
the minute by the proserestriction
the
under
libel,
So also, the Solicitor- General, in the High Court, decutor.
1

parted from a charge of housebreaking in the minor proposition,
and the Court
to which there was no corresponding major
" found the libel, as now limited, relevant to infer the
pains of
;

obvious, therefore, that the competency of this probut it is necessary that it should be
fully established

law."

It is

ceeding

is

;

watched with the most vigilant attention, and never permitted
where, by the retrenchment of words, the charge is substantially

donment

3

The abaninjustice likely to arise to the pannel.
of entire charges or aggravations is, of course, always

varied, or

any

competent to the prosecutor, because from that proceeding the
prisoner can derive nothing but benefit.
If the pannel pleads guilty, and the prosecutor does
not insist upon leading any farther evidence, an inter8.

locutor of relevancy is to be pronounced, and his confession taken down in the record ; after which sentence may

be moved

for,

without any assize being impannelled to

try the case.

Formerly

was a fixed principle of law, that no confession

it

ever could be received as evidence of guilt, but what was taken
The result of this was, that after the
in presence of the assize.
prisoner had pleaded guilty to the Court, it was necessary to
imp an Del a jury to hear the confession repeated, who immeAs this,
diately found him guilty in terms of his own confession.

however, was an unmeaning formality, and consumed much
valuable time, which might have been better bestowed upon the
consideration of the cases which went to trial it was therefore
" That when after an. interenacted, by the 9 Geo. IV. c. 29,
locutor of relevancy shall have been pronounced, a person indicted before
criminal Court shall plead guilty to the crime
;

any

or crimes of which such person is accused, it shall no longer be
of deciding on the guilt
necessary to name a jury for the purpose
1

Thos.
,

Thomson, April 14, InfM;
Juno

'21,

1*M1

;

Mia\v.

N.

Shaw, No.
1

'.'IT.

HU..K-.

192.*
ii.

281.

I!.

Ali-x.-imli-r,

an,]

.1.
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y.

but the Court, before whom such accused pertried, shall, upon such confession being made, have
forthwith
to pronounce the sentence of the law, in the
power
same manner as if a verdict of guilty had been returned proof such person

son shall

;

be

:

vided always, that such plea of guilty shall be made in open
Court, and shall then and there be subscribed by the pannel, or
by the pannel's procurator, and shall be authenticated by the

Of course, it is the same thing whesignature of the Judge."
ther the pannel pleads guilty to the whole libel, or to any part
The whole forof it: the procedure is the same in both cases.
1

mality to be observed in such a case, therefore, is to have it distinctly understood and explained to the prisoner what he is really
pleading guilty to; to have the record of his confession signed

by him or
Judge.

and authenticated by the signature of the
prosecutor usually passes from the remainder of

his counsel,

The

the charge before sentence is moved for ; but this is not indispensable, because the confession forms the measure of the pan-

and nothing contained

nel's guilt,

in the libel,

and not embraced

ran be brought against him after sentence is
Evion the same or any subsequent libel.
either
pronounced,
denee may be led, as already stated, if the prosecutor sees cause

in the confession,

in addition

to the confession,

before

moving

for sentence

;

but

done, the checquer is closed as completely as if the
pannel had tholed an assize.
It need hardly be observed, that it is competent for a pannel
to plead guilty at
any stage of his trial in which case, it is the

after that

is

;

duty of the jury to find him guilty in terms of his confession, and
of the evidence led. This is matter of every day's practice. In a

Glasgow, one of the prisoners who had stood his trial,
offered to plead guilty after the presiding Judge had closed his
The case was a
address, and just before the jury had enclosed.

late case at

capital one, and the Lord Justice- Clerk declined to receive the
confession at so late a stage, and the jury were charged with the

and returned a verdict as to him of not proven. 2 The step
was the result of an arrangement with the prosecutor, who was
desirous, even at that period, to save the offender's life by a
restriction on moving for sentence.
This was unknown to the
Court when they declined to receive the confession and it may
case,

;

be doubted whether the result would have been the same
14

-

John Stewart, George Buckley, and Others, Glasgow, Sept.
6

18-(>.

if it
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Indeed it is difficult to see any ground on which a pannel
had.
can be prohibited from making a confession at any stage before
the verdict of the jury is returned; and availing himself of the

how

slender soever, of moving the mercy of the Crown,
or the clemency of the Court, by such a mark of contrition, even

chance,

at the eleventh hour.

If the pannel

9.

means

to

go to

trial,

and

in addition

to a general plea of not guilty, has any special defence, as
alibi or the like, to state, he must lodge special defences,

which must be lodged with the clerk of Court at least
the day before the day of the trial, and should be read
aloud before the trial commences.
Where, besides the general plea of not guilty, it is the intention of the pannel to state some special defence, as that he was
in a different place at the time libelled, or the like, he is bound
to state this in a special defence, which must be lodged at least
the day before the diet is called in the hands of the clerk of

" That the
41,
43,
the
pannel shall give into the clerk of Court the day before
trial, in writing subscribed by the pannel, or one of his procuraCourt.

tors,

It

is

enacted,

by 20 Geo.

II. c.

such account of the facts relating to the matter charged

him in the said libel or indictment, and thereto briefly
subjoin the heads of such objections or defences, as he shall think
fit, or be advised to make at his trial."
against

This regulation,

like all others for the regulation of defences

prisoners, has in practice been very much evaded in consequence of the difficulty of enforcing such rules against persons in
their unhappy situation, and the little interest which the prose-

by

cutor in general has to make any complaint of such irregularities,
or exclude any part of the pannel's proof in consequence of the
It is not to be imagined,
non-observance of the statutory rules.
however, from this circumstance, that these rules have gone into
desuetude; on the contrary, they are held to be in rirldi obser-

vantia,

when brought under

in a late case, the

the notice of their Lordships; and

Court observed, " That

it

was certainly most

of law, and acknowirregular, and in direct violation of the rules
evidence in exforward
ledged practice of this Court, to bring
the
prosecutor of
culpation, without having previously apprized
the facts
to be
by lodging irregular defences

proposed

VOL.

II.

proved
2 A
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1

along with the exculpation and a list of witnesses."
They recommended to the prosecutor, however, in that particular case,
to wave the objection, which was accordingly done
but the
Court declared they would rigidly enforce the rule in future. In
;

several late cases the Court have adhered to this resolution,

and

refused to allow an alibi to be proved, unless notice was given of
it in the defences, so as to
put him on his guard in the examination of his

own

witnesses.

An

extraordinary indulgence was in one case granted to a
prisoner by the Lord Advocate's consent, under protest that the

example should not be drawn

into a precedent.

tion of the prisoner, warrant

was granted

On

the applica-

to transmit

him

for a

single day, under a sure guard, to a quarter of the country, when
he declared he would be able to dicover a village where he slept
thirty miles from the /<></<* delicti on the night libelled, though
ho did not know its name. He did not avail himself of the liberty,

and was convicted and sentenced
10.

to

the

be executed. 2

Court, or Circuit
entitled to the benefit of counsel ; and before

Every prisoner

in

Ili^li

Courts, is
the interior court, to the assistance of such procurators as
practise before it.

The Scotch law, differing in this interesting particular from
that of England, does not leave the pannel to take charge of his
defence alone ; but justly deeming that from his confinement in
prison, his ignorance of legal subtleties, and his anxiety of mind,
he cannot be supposed capable of undertaking so arduous a task,
gives him the benefit of legal advice in all cases whatever. This
was long ago provided by the act 1587, c. 91, which orders,
" that all and
quhatsumever lieges of this realme accused of treason or of quhatsumever crime, sail have their advocates and pro-

curators to use all their lauchful defences, quhom the Judge sail
compell to procure for them in case of their refusal ; that the sute
of the accuser be not tane pro coufesso, and the party accused
prejudged in ony sute before he be convicted be lauchful trial."

In terms of

and

9

still is

this excellent

enactment, which has ever since been

in viridi observantid^

every prisoner, whether charged

1
Alexander Brown, Glasgow, April 1814 ; Per Lords Meadowbank and Pitmilly.
George Walker, July 14, 1801 ; Hume, ii. 283.
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equally entitled to the

benefit of legal assistance ; and it is invariably afforded to him,
insomuch, that if the prisoner has not previously applied for counsel or agent, the Court will assign them to him as soon as the diet

Nor has this privilege been found to lead to any of
the abuses, or the evil consequences, which are so uniformly held
On the
forth in England, as likely to ensue from its adoption.

is called.

moulds
contrary, in this as in every other department, necessity
form.
As
the
and
reasonable
into
a
pressure
practicable
practice
of business increases, the necessity of expedition and dispatch is

by all parties confessions take place by advice
where resistance is hopeless, or is likely to
render the pannel's case worse than it appears on the indictment
speeches are dispensed with on both sides, in those instances
where nothing can be said against the evidence and the weight
of pleading and legal ability reserved for those more doubtful
cases, where it is really called for by the interests of justice, and

more strongly

felt

:

of counsel in cases

;

;

where

it

often interferes with decisive effect in favour of the

innocent prisoner. Criminal business

is

conducted,

it is

believed,

on the Circuits, nearly as rapidly in Scotland as England; and
at all events it goes on fully as rapidly as is consistent with the
interests of justice, the due investigation of each case, and the
1

comprehension by the public, for whose reformation
of what is actually going forward.
11.

it is

intended,

The pannel having by advice of counsel pleaded
Not Guilty, he is next asked by the pre-

either Guilty or

siding Judge, whether he has any objection to offer to the
relevancy of the libel ; and if he has any, the debate

takes place in the first instant viva voce, in addition to
which, if they see cause, the Court may order written
informations.
tedious
Formerly the debate on the relevancy was one of the most
and cumbersome parts of legal duty being dictated to the dork
of Court in the form of objections, answers, replies, and duplies,
which often spun out to exorbitant length/ This laborious process
;

1

On two

occasions \vlu-n the author was advocate-depute at Glasgow, the assizes were
York and Lanri-r.-r but in both, the business

the heaviest in the island, not excepting

was concluded

in eight days of actual

work

;

*

Humo.

ii.

372
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by the act 1695, c. 4, which directed that there
a debate upon the libel, and then written informations. Even this, however, let in a flood of ingenious and unprofitwas

first

curtailed

should be

first

able legal disquisition

from what Baron

until, at length, the

;

Hume justly calls,

"

Court were relieved
and unprofitable

this tedious

bondage," by the 20 Geo. II. c. 43, which established the preThis is by a verbal
sent form, which has ever since continued.
debate on the relevancy, which is followed by an immediate
judgment of the Court, if they have made up their minds one way
and if not, and the case appears sufficiently important
or other
1

;

to justify such a step, they may order informations to be lodged
by a certain day, and adjourn the diet until the period fixed for
their advising.

In whichever

way

the relevancy of the libel

is

determined,

it

the province of the Court alone, and belongs in nowise to the
assize. They may be ? indeed, and <renerally are in Court during
the discussion, which is usually attended with this good effect, that
is

makes them acquainted with the nature of the

it

questions involved in
evidence ; but still it

case,

and the

before they are called on to

judge of the
no objection to the proceedings, if some,
or even all of them, are absent on the occasion. 2 At this stage of
the proceedings they are merely spectators, and noways entitled
1

it,

is

to interfere in regard to

it.

12. In pronouncing the interlocutor of relevancy, the
Court have to consider whether the libel is formal whe;

ther

law

it

sets forth as a

major, a crime or crimes

known

in

whether the minor is correctly connected with it ;
whether the offence is duly and legally specified, and such
a description of it as law deems necessary before the case
is laid before an assize.
;

The

important matters which

fall

under the consideration of

the Court, in deliberating on the interlocutor of relevancy, have
3
It is sufalready formed the subject of an ample commentary.
in
to
observe
that
the
ficient, therefore,
general,
objections to an

indictment embrace

on

1

59,

all

the matters which have been there enlarged

the legality of the crime specified in the major proposition,

;

20 Geo.
a

II.

See Chap.

c.

43,

vii.

41, 42.

*

Gray and Duncan, July 1751

of Libel on Indictment.

;

Maclaurin, No.
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the sufficiency of the description of the pannel, the charge made
against the prisoner in the outset of the minor, the description of
the locus delicti, the specification of the time and manner of the
criminal act, with any aggravating circumstances under which it
the pannel. In fixing these matters

may have been committed by

ab ante, before the proof is entered upon, or the assize is enclosed,
our practice is regulated by the consideration that the law should

be defined, the legal import of the libel determined, and its sufficiency ascertained, while yet the minds of all concerned are fresh
and their intellects clear, and before they are burdened with the
additional weight of important matter which the proof produces.

Every thing connected with the

legality of the charge, therefore,

connected
; every thing
with the evidence in support of it, reserved for the consideration
of the jury under the direction of the Court, so far as legal points

is

determined before the assize

is

enclosed

are concerned, at its termination. 1
The history of the interlocutor of relevancy, so important a
matter in the Scotch criminal practice, and in which modern

times have so widely deviated from the usages of former years,
2
is
fully given in Baron Hume's commentaries.

13. The relevancy must be determined in every criminal process before the proof is entered upon ; and
an interlocutor of relevancy, once pronounced by the

Supreme or Circuit Court,

is

final

and

irreversible.

Various reasons concur for the rejection in criminal matters of
the practice of taking a proof before answer, as it is termed, or
before the relevancy of the facts is ascertained, which is so well

known

in the civil Courts.

It is not just that a

party should be

exposed
agony, suspense, and expense of a trial upon allewhich
gations
may not in the end turn out to be not relevant to
infer his guilt
or that the jury should enter upon their sacred
and important duties in a form which may possibly never lead to
any practical result. For these reasons our practice utterly disowns any thing in criminal matters like a proof before answer
to the

;

;

have pronounced a
final interlocutor on the relevancy, before any part of the proof
is entered upon.
In the only case in which a contrary proceed -

and requires that

in every case the

1

Hume,

ii.

2*5.'

Court

Ibid.

shall

286,

-

OF PLEADING AND RELEVANCY.

374

" the interlocutor of the
ing had been adopted, the Court found
Sheriff, allowing a proof before answer, irregular, as a relevancy
1
ought to have been found before going to proof."

As

this sort of interlocutor is a necessary step of process, so it
our
custom, final and irreversible in the Court where it was
by
2
pronounced. This principle renders the interlocutor of relevancy
is,

because
cases in the High Court or Circuit Courts
no higher jurisdiction who can review their proceedings;
like manner, makes all interlocutors of relevancy by infe-

final in all

there

and

;

is

in

Judges irreversible except by the Supreme Court, who possess
a general controlling power over all their proceedings. There is
rior

no appeal from an interlocutor of relevancy by the Sheriff- SubstiThis principle was

tute to the Sheriff-Depute, as in civil matters.
applied by the Court in a late ease, where it

was moved

in arrest

had been wrong designed, and
the objection was by the Judges on the Circuit, certified for the
consideration of the High Court. lie-sides insisting on these, the
of judgment, that certain

a-si/crs-

counsel for the prisoner bewail to object to the relevancy of the
libel. observing that it charged a theft committed in the shire of

Renfrew, and yet was

tried in Stirlingshire

:

but the Court

imme-

diately interposed, observing that those matters were determined
by the interlocutor of relevancy, which was now final.

14.

If a point of civil right

is

involved in the discus-

not competent to sist procedure till the civil question is determined
but the Court
must, as they best can, determine the civil question in
sion of a criminal trial,

it

is

;

the course of the criminal process.
It frequently happens that a point of civil right is involved in
a criminal prosecution ; and a solution of it one way or another is
indispensable to its right determination. Thus, in a case of biga-

my,

either of, or both,, the marriages may be disputed ; in one of
property of the things stolen may be alleged to be in

theft, the

the pannel, and that in seizing it he was only vindicating his
in cases of perjury, or fraudulent bankruptcy, the most
;

own

difficult questions in these intricate branches of law, may be
involved in the charge before the jury. In such cases, it was not
unusual in former times for the criminal Court sometimes to con-

1

William Brown, 3Iarch 10, 1783

;

Hume,

ii.

301.

*

Hume,

ii.

302.
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was determined, or to remit
the decision of the Court of Session. 2

tinue the diet until the civil interest

1

the matter straightway for
Both these practices have now gone entirely into disuse. How
intricate soever the civil question may be which is involved in
the criminal charge, it must be considered and determined on by
the judge and jury. 3
This is matter of daily practice, and was
in a signal
trials

manner exemplified

in 1785,

on occasion of the many

of persons for taking the trust oath, in all of which the

matter was straightway remitted to an assize, though depending
in a great measure on a question, and that, too, none of the easiest,
In the case, accordingly, of Ann Johnston, Inverwhich was a charge of theft to a great amount
829,
Spring
against the prisoner, from an old gentleman with whom she lived
of civil right.

ness,

1

at Dingwall,

Lord Mackenzie, without

hesitation, entered on the

consideration of the validity and legal import of the testamentary
writing under which it was alleged the intromission had taken
4
In like manner, in a late case, the Justiciary Court susplace.
tained as relevant, an indictment which charged a factor on a

landed estate with embezzlement to a great amount from his

employer, although it was alleged that a civil action on the same
specious facts had been instituted for recovery of the balance said
5
to be due.

must
special statute, all criminal proceedings
be with open doors, excepting in cases of rape, adultery,
15.

By

and the

like.

" that after the debate con1693, c. 27, it is enacted,
the
of
criminal
libels, dittays, or exculpations,
cerning
relevancy
made by the parties or their procurators, are closed, the commis-

By

sioners of Justiciary, and other criminal Judges, shall advise the
doors, in presence of the pannel, assize, and

same with open

and the
;
declaring always that in cases of rape, adultery,
and
use
former
their
the
continue
said
commissioners
like,
may
others

custom, by causing remove

all

and their
persons except parties

as they shall see
leading of the probation
the words rape, adultery, and the like, the power

procurators at the
cause."
1

Under

William and Alexander Gordon, Aug.

kinty and Others, July

Dickson, March

I

found, and has not

is-js

;

siiu-e

4,

1

<><>:*;

Him.;-,

ii.

SO*.

1

Duu-

Ini.es of
5

John
run-ported.
ra*i- w;i> adjourned after the relevancy \va<
Tin?
mm-ported.
been resumed, owing to the exceive intrieacy of the aeiouatiiu
L8,

1

7

I

_>

;

ibid.

3

Hume,

ii.

:)04.

'

.
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of closing the Court is justly held to apply to cases of assault
with intent to ravish, lewd or indecent practices, sodomy, or the
like,

light.

where indecent details may be expected to be brought to
But it does not apply to cases such as raising dead bodies,

when anatomical

or revolting details only

may be

expected, not

1
likely to corrupt the morals of the audience.

CHAPTER XL
<>:

TIIK A > SIZE.

THE subject of the assize is one of the most important in
criminal law, from the peremptory nature of the rules which obtain in regard to

it,

and the absolute impossibility of any error

being retrieved after they are sworn.
every thing

and

new

is

open

to

amendment;

Previous to that event,
may be deserted,

the diet

served, with any inaccuracies amended; but after
the jury are sworn, all power of amendment is at an end.
The
libel and the
pa-.inel are thenceforward in the hands of the assize,
a

libel

and how defective soever it may be, still the pannel is entitled to
have his fate determined by it alone.
In a case, accordingly,
where it was discovered, after the jury were sworn, that the principal witness again-t two of the parties was absent, the jury
2
necessarily found them not guilty.

1.

The

assize

from which the jury

is

balloted, consists

in general of 45, but in some cases of 65 persons, taken
from the lists made up in terms of the late Act.

The old
by a

Scotch law in regard to jurors has been totally altered
6 Geo. IV. c. 22, which both alters the class of

late act,

persons from whom they are drawn, the mode of making up their
lists and citations, and the composition of the jury, which is struck
to try every particular case. '
By this act it is provided,

"

1.
That every man, except as
herein after excepted, being between the years of twenty-one
1
Granville Sharp and Others, June 6, 1814;
and M'Donald, Nov. 6, 1827; Syme's Cases.

Hume

;

ii.

304.

s

Campbell, Kelly,
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and sixty years of age, residing in any county or stewartry in
Scotland, being qualified to serve as a juror in terms of the 6
Anne, c. 26, entitled, an Act for settling and re-establishing a Court

Exchequer in Scotland, viz. Every such man at the time of
trial, on which lie may be required to serve, having and being-

of

seised in his

ments of an
county or

own right, or in right of his wife, of lands or teneestate of inheritance, or for his or her life, within the

shire, city or place,

of the yearly value of Five
in chattels

and personal

Pounds Sterling

at the least,

worth

from whence the jury

Pounds

is

to

come,
then

at the least, or shall be

estate, the

sum

Two Hundred

of

be qualified and shall be
liable to serve on juries in Scotland, before any Court there, civil
shall

or criminal, competent to try causes

by jury."
" All
Peers, all Judges of the
persons exempted are,
of counties and stewartand
all
Sheriffs
Stewards
Court,
Supreme
of
all
Ministers of the estaall
ries;
royt'l burghs;
Magistrates
2.

The

blished religion,

who have duly taken

the oaths and declaration

required by law, and whose place of meeting
registered ;
as members

shall

be duly

parochial schoolmasters all Advocates, practising
of the Faculty of Advocates; all Writers to the

all

;

Signet, practising as such ; all solicitors practising before any of
the Supreme Courts; all procurators practising before any inferior
court, having severally taken out their annual certificates; all
clerks,

or other officers, of

any Court of Justice

keepers of Houses of Correction
sity

;

;

all

;

all jailers,

or

Professors in any Univer-

physicians and surgeons duly qualified as such, and

all

Majesty's army or navy on
of
custom
or
all messengers-at-arms,
excise
;
pay
and other officers of the law, shall be, and are hereby freed and

actually practising
full

;

;

all officers in his

all officers

exempted from being returned and from serving upon
3.

The

Sheriff* of

each county

shall,

juries."

on or before the

1st of

of persons within his county who
are qualified as aforesaid, and liable to serve as jurors; and the
names and designations of all such persons shall be entered in a
" The General
to be kept in the
book, to be called

January 1826, make

up. a

roll

Jury-Book,"

Sheriff-Clerk's office of each county, and to be open, on all lawon payful days, to the inspection and examination
of^any person,
ment of one shilling.

As soon as such roll or list of jurors, qualified as aforesiid,
have been made up and inserted in the said general jurybook, the Sheriff of every county in Scotland shall select there4.

shall
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from the names of all persons qualified to be special jurors, in
and such names so selected
terms of the 55 Geo. III. c. 42
shall be entered in a book to be called " The Special Jury- Book,"
to be kept in the Sheriff- Clerk's office of each county, and to be
open for inspection as herein directed with respect to the gene1

j

ral

jury-book; and the persons whose names shall be entered

in such special jury-book shall be liable to serve as special jurors,
in all civil causes to be tried by special juries, and on all criminal
as herein before directed.

trials,

5 and
lists for

G. Special regulations are inserted for
the counties of Edinburgh and Lanark.

making up the

" That when the attendance of
enacted,
jurors
is required for trials before the
High Court of Justiciary at Edinburgh, or before the Court of Exchequer or Judge-Admiral, or
7.

And

in the

be

it

Jury Court, when held

in

Edinburgh, notices,

writs,

or

precepts, shall be issued from the said respective Courts to the
Sheriil'of Edinburgh, specifying the number of jurors required;

and the

said

SherilV shall
thereupon

return a

taken from

list

the said general jury-book, in the order in which they therein
appear, subscribed by him, containing the number of persons

required; which return, when made to the High Court of Justiciary, or to the Judge-Admiral, when forty-five jurors are
required, shall contain twenty-four for the city of Edinburgh,
six for the town of Leith, six for the remainder of the county of

Edinburgh, four for the county of Linlithgow, and five for the
county of Iladdington, or as near as may be in these proportions,
according to the number required more or less than forty-five
:

provided always, that in all criminal trials one-third of the number required, or if the number required cannot be divided equally
into thirds, a

number

as nearly as can be to a third,

more

or less,

at the discretion of the Sheriff, shall be persons qualified as special jurors, and shall be distinguished in the return accordingly:

provided that, in the event of the list so taken from the general jury-book, not being found to contain the said proportion of
special jurors, the deficiency shall be supplied by names to be
taken from the special jury-book; and this rule shall in like

manner be observed in regard to return from all other counties."
" And when the attendance of
8.
jurors at the circuits is required, notice shall be given

by the Clerk of Court,

to the

She-

Viz.
Persons who pay cess on L.I 00 of valued rent in the shire, city, or county
where they dwell, or taxes to the Crown on a house of L.30 yearly rout.
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of the counties within the circuit, of the number of
jurors
required; and each Sheriff shall thereupon return to the said

riffs

subscribed by*him, taken from the general and
books
aforesaid, containing the number of persons
special jury
so required, which return, when forty-five jurors are required,
Clerk,

a

list,

shall contain ten for the

county of Berwick, seven

for that of

the county of Selkirk, twenty for that of
Peebles,
for
that of Dumfries, fifteen for that of KirkRoxburgh, thirty
ten
for
that
of Wigton, thirty-five for that of Ayr,
cudbright,
ten for that of Renfrew, twenty-five for the city of Glasgow,

eight for

Anderston, Gorbals, and the Calton

;

nine for the rest of the

county of Lanark; five for the county of Dumbarton, ten for
that of Bute, thirty-five for that of Argyll, twenty-five for that
of Stirling, ten for that of Clackmannan, ten for that of Kinross,
fifteen for that of Perth, fifteen for that of Fife, ten for that of

Kincardine, twenty-five for that of Aberdeen, ten for that of
Banff, six for that of Elgin, six for that of Nairn, eighteen for
that of Inverness, nine for that of

that of Sutherland,

and three

Ross and Cromarty, three for
and where-

for that of Caithness,

ever a greater number than forty-five jurors shall be required, the
in the return aforesaid shall be increased according to

numbers

the proportions above specified
Provided always that it shall be
for
the
Court
of
competent
Justiciary, as circumstances may re:

quire, to alter these proportions

by act of adjournal.
" In all criminal trials in
any inferior Court, the Clerk of
such Court shall be furnished with names from the jury-books of
the county in which the Court is held, containing the number of
9.

persons required, one-third being persons qualified as special
jurors.
10.

" Provided
always, that the Sheriffs, in all returns of jurors,
made by them, to any Court whatever, shall take the names in
regular order, beginning at the top of the list in the Said jurybooks, in each of the counties and districts aforesaid, respectively,
as required
and as often as any jurors shall be returned to them,
:

mark, or cause to be marked, in the said general jurybook of their respective counties, and also in the special jurybook in the case of special jurors, the date when any such juror
they shall

and

shall

have been returned

to serve;

shall

commence with

name immediately

the

preceding return, without regard
return was last

made; and taking

to

in all

such returns they
the- hot in the

after

which the
names in the

the Court to

the subsequent
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order in which they shall have been entered as herein directed,
to the end of the lists
respectively."

and so

" The Sheriff of
every county in Scotland shall prepare,
manner herein directed, new and correct lists of jurors,
such time as the same may be completed, and entered in books

11.

in the
in

as aforesaid, to be deposited in the Sheriff- Clerk's office, before
the first lists shall have been completely gone through ; and as

soon as the whole names contained in any of the former lists shall
have been returned to serve as jurors, the Sheriff shall proceed
to take the names of those so required from the new lists so prepared, beginning. at the top, and proceeding regularly to the end,

and as often as, and immediately before any
have been completely gone through, a new list shall
be prepared and entered in books as aforesaid, and be made use
as herein directed

list

;

shall

of in the

"

manner herein

directed."

Where

a person shall by law be entitled to the privia
of
having
majority of landed men for jurors on his trial,
lege
the Sheriff, when required, shall make a return of the names of
12.

landed men, in the order
books as aforesaid. *o that

in

which such books appear in the

a majority of the jurors

contained in

such return shall he landed men."
13. The lists required as herein directed by the Sheriffs to the
Clerks of Court, and none other, shall be used for the several
trials for which the same shall have been required.
14. " Provided always that no irregularity in making up the
lists as herein directed, or in transmitting the same, or in the
citation, or in summoning jurors, or in returning any
execution of citation, shall constitute an objection to jurors, whose
names shall be served on any person accused of any crime reserving always to the Court to judge of the effect of an objection

warrant of

;

act, by which jurors may be returned
any case contrary to the provisions of this act."
15. "It shall and may be lawful for the Lord Justice-Clerk, or
any one of the Lords Commissioners of Justiciary, and they are
hereby authorized and empowered, at any time to direct to be
summoned as jurors to serve on any criminal trial in the High

founded on any felonious

to serve in

Court, or Circuit of Justiciary, any such number of persons exceeding forty-five, as may be deemed necessary and it is hereby
:

the warrant for

summoning jurors shall only
provided,
the
one
of
said judges; and it shall not
the
of
require
signature
be necessary to annex a copy of the signature of such judge to
that

the

list

of assize served on the accused."
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qualification for special jurors, by this act, was found to
many counties such as not to furnish an adequate num-

The
be

in

ber for the discharge of their important duties.
enacted, by a supplementary act, 7 Geo. IV. c.

It
8.,

was therefore
" that
every

in Scotland, who
person, residing within any county or stewartry
shall be infeft in, and possessed of lands and heritages in any
part of Scotland, yielding the sum of one hundred pounds ster-

ling of real rent, per

or

annum,

upwards

at the time;

and

also,

every person residing within any county or stewartry in Scotland, who shall be possessed of personal property to the amount
of one thousand pounds sterling, or upwards, shall be qualified to
serve as a special juror in Scotland, exclusive of, and in addition
to those qualified to serve as special jurors, in terms of the foresaid act, passed in the 55th year of the reign of his late Majesty."
It is also provided, " that the number of special jurors to be entered at any time in the special jury-book for any county, shall
not exceed one-third of the total number of common jurors en-

tered in the general jury- book of such county, after the
the special jurors shall have been deducted therefrom."

names of

These

statutes contain nearly the whole law applicable to the
The provision
of the assize as it now stands.
structure
original
as to the incompetence of stating any objection to a juror, on the
ground of any error in his citation, is still farther strengthened
c. 29,
7, which puts an end to all such
" That it shall not be comthe
enactment,
objections by
general
petent in any criminal cause or prosecution whatsoever, for any

by the 9 Geo. IV.

prosecutor or person accused to state any objection to any juror, or
to any witness, on the ground of such juror or witness appearing
without citation, or without having been duly cited to attend."
This provision relates to errors in citation only, and not to such
as

may have

occurred in making up the

department are

also

sufficiently

section, already quoted

;

and

it is

lists,

but those in that

guarded against by the 14th
provided by the jury act, that

such objections, and, indeed, all objections of evert/ description
whatever, must be stated before the jury are sworn. The words
" And it shall not be
are,
competent to state any objection' to any

all

juror, after he shall have been

The Court have
statute confers of

sworn

to serve."

1

which the
repeatedly exercised the power
an additional number of jurymen;

summoning
1

6 Geo. IV.

c.

22,

Hi.
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This was done on a
sixty-five is the number usually chosen.
representation of the Lord Advocate, in the case of the Croy
rioters, 13th May 18*23; and in all cases it is usual to summon
sixty-five to the

Glasgow

Circuit.

And

it is

provided, by act of

adjournment, 22d June 1831, that if there are "more than three
cases set down for trial on the same day, or more than three persons are included in one indictment, to require the Sheriff of
Edinburgh to return to the office of the Clerks of Justiciary, a
of sixty-five persons qualified and liable to serve, to be summoned as jurors on the said trials."
list

This provision renders the objections formerly insisted on
against the citation of jurors, of
is

little

practical importance.

sufficient to observe, therefore, that the

warrant to

summon

It

the

assize in the case of a prosecution by criminal letters, is in the
will of the letters themselves ; if by indictment, it is in the letters
1

of diligence under the signet of the Court.
By 1 Will. IV. c.
u that it shall be
it
is
farther
sufficient, for the legal
37,
provided.
citation of any juror or witness, in any cause or legal proceeding, i-ivil or criminal, that such citation be given by any officer
of the law duly authori/cd, without witnesses: And it is hereby
provided, that the oath of such officer, in support of the execution,
shall

when

be held and received as sufficient evidence of such citation,
It has
the same shall be questioned in a Court of law."

been found, that

in the citation of jurors for the Circuit, it is not
the execution proceeds in virtue of the Sheriff's
precept ahme, without any mention of the justiciary warrant; but
that it is otherwise if the execution bears, that the citation was
if

sufficient,

in virtue of the Sheriff's precept, proceeding on the justiciary
warrant: 2 And when an error occurred in the execution, in

describing the date of the justiciary warrant, which was set
Aug. 6, instead of July 6, but the Sheriff's precept

forth as of date

was correctly described, and that precept correctly referred to
the justiciary warrant by its true date, an objection founded on
3
In a late case, it was
the error in the execution was repelled.
objected to the array of a Circuit, that it was not appointed in
terms of the 23 Geo. III. c. 43, which orders such appointment to

take place between the 1st and 20th Aug. for the Autumn Circuit,
whereas this is dated July 11. It was answered, that the warrant

annexed
1

Hume,

to the
ii.

307.

verary, Sept. 1822.

Porteous Roll has in reality no date
8

Ewen Mathewson,

Inverness,

May

1824.

3

;

but on the

John M'lntyre, In-
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day on which the circuits are fixed, the Judges issue a precept to
their clerk, to annex such warrants to the Porteous Roll when they
come in, and that the pannel has no right to enquire when that
The Court repelled the objection.
warrant was annexed.
1

To

verify the fact of his having cited the jury, the officer has
under his hand a written execution, setting forth his

to exhibit

having done

so,

Will. IV.

37,

c.

officer alone.

which, by immemorial custom, anterior to the 1
good without witnesses under the hand of the

is

2

When

the day of trial arrives, the jury are chosen
by ballot, one-third from the special list, and two-thirds
from the common, and each prisoner is entitled to chal2.

lenge five jurors, without assigning any reason, and any
number, if he can establish a legal ground of declinature.
Formerly, the judge who presided at the trial, named the jury
of fifteen from the forty-five persons contained in the list of assize;
but as this practice gave rise to many complaints, and much misrepresentation, a

remedy was provided

for

it

by

Sir

W.

Rae.

It is provided, by the 6 Geo. IV. c. 22, " that it shall be lawful
for each person on trial, before any Criminal Court, to challenge
five of the jurors, and also, for the prosecutor to challenge five of

the jurors, in all, for any one trial, without being obliged to assign
any reason therefore ; and which challenge shall be made when
the name of each juror is drawn, as herein directed, and shall not

afterwards be allowed

And

:

such challenge shall of

itself dis-

qualify the person or persons challenged, from serving as a juror
or jurors on such trial
Provided always, that of the five special
:

more than two shall be allowed
challenged by each person accused, and each prosecutor

to be

jurors to be chosen, not

:

Pro-

challenges without reason assigned, shall

vided always, that such
nowise deprive a person accused, or the prosecutor, of the right
or jurors
respectively competent to them, to object to any juror
if
such
on cause shown But declaring, that
objection shall be
:

founded on the want of sufficient qualification, as provided by
this act, such objection shall only be proved by the oath of the
to take any
juror objected to ; and it shall not be competent
to serve."
sworn
been
have
he
shall
after
to
:

objection
1

any juror

Jas. Stewart, Inverness, Sept.

1823.* Hume,

ii.

307.

8

1C.
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of choosing the jury is then specified. " That in all
criminal
by jury, the number of jurors to be returned to the
Criminal Court-house shall be forty-five, unless otherwise direct-

The mode

trials

And

trial of any case shall be chosen in
from
the lists of persons summoned and
ballot,
served upon the accused; and for that purpose, the clerk of
Court shall cause the name and designation of each juror, to be
written on a separate piece of paper or parchment, all the pieces
being of the same size, and shall cause the pieces to be rolled up

ed

:

the jurors for the

open Court by

as nearly as

be in the same shape, and the names of the

may

special jurors shall be put toother into one box or glass, and the
remainder into another, and being respectively mixed, the clerk
shall draw out the said pieces of parchment or paper, one by one,
from both boxes or glasses, in the proportion of one from the
box containing the names of the special jurors, and two from the
other box
and if any of the persons whose names shall be so
;

drawn,

shall not appear, or shall be challenged,

cause assigned, and set aside

1

,

with or without

then such farther number shall be

drawn until the number required for the trial shall be made out;
and the persons so drawn and appearing, and being sworn, shall
be the jury to try the accused, and their names shall be taken
down and recorded in the minute-book kept by the clerk But
providing that when challenges are made, and jurors set aside,
:

their places shall be filled up with other names, by drawing
by ballot as aforesaid, from the box or glass containing the

description of jurors challenged respectively: Provided that
where the accused is a landed man, and a return of jurors made
accordingly, a majority of the jurors for trial shall be taken by
ballot

from the

list

of landed men, returned by the Sheriff as
list of jurors not

herein directed, and the remainder from the

special, subject Always to challenge as aforesaid."
" And be it
enacted, that the jurors chosen for

any particular
may, when that trial is disposed of, without any new ballot,
serve on the trials of other persons accused, provided such persons
and the prosecutor consent thereto And provided also, that the
names of such jurors are contained in the list of assize served on
the accused, and that such jurors are duly sworn to serve on each
trial,

:

successive trial."

" And be

it

farther directed, that the several Courts aforesaid

shall respectively

have power

to

excuse any one or more jurors
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from serving on any trial or trials, the ground of suck excuse
being stated in open Court."
These regulations form an excellent code of laws, for the important matter of arraying and setting the assize. In so far as they
provide for the choice of the jury, and the

mode

of their being

challenged, they have been found in practice to answer extremely
well and by the good sense of prisoner's counsel, in not insist;

ing without some real reasons, in any extensive challenge, and
not demanding a fresh ballot, till the former jury is fatigued by
their labours, have

been found

to

In one particular alone, and that

work very smoothly

in practice.

a most important one, the
statute stands in need of amendment, or rather, the change which
it introduced has been carried too far. The
qualification of L.200
is

an ordinary juryman, has been found, both in the civil and
criminal Courts, to have brought a class into the jury box, incapable, in a great variety of cases, of understanding the intricate

for

and important questions which are submitted to them for decision.
They become utterly confounded, in particular if the proceedings
are protracted to any considerable length, and after four or five
hours' attention to the evidence, are generally guided

able speech which

is

addressed to them on

its

by the most

import.

Verdicts

and criminal Courts, have become
much more uncertain than formerly, and the opinion has extenin consequence, both in the civil

sively spread among practical men, that if you can only protract
the proceedings to a certain length, or the case is one of any consi-

derable intricacy, little reliance can be placed on the verdict of
the jury being conformable to the evidence which has been laid
before them.
3.

Besides his peremptory challenge, there are various

objections to jurors founded on infamy, outlawry, enmity
to the pannel, minority, or the like, which must be substantiated

by the party for whom they are proponed, beby the Court.

fore they are received

It is not to be
supposed that either the prisoner or prosecutor
deprived of his right to challenge jurymen on cause shown, by
the peremptory challenge with which he has been indulged by

is

On the contrary, either of these parties may still
challenge a juryman on cause shown, though he has exhausted
his
peremptory challenges, though it is not very likely that this
the late act.
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right will be exercised, as the object can in general be so much
easily gained by simply challenging the objectionable juryman without assigning any reason. But as such challenges may

more

be exhausted, and an objectionable juror drawn for a
they are over, the old law on the subject of challenges
still

requires

Infamy

trial after

to assizers

some explanation.

is

without doubt a disqualification

;

and

to this the

1

recent statute, rendering infamous persons admissible witnesses
after the period of their punishment lias expired, forms no exception
for that statute only restores their competence to
give testimony, without touching the disqualification to pass on an assize.*
Outlawry is also a disqualification for one who has been thrown
;

;

out of the pale of the law, for disobedience to its commands
legally conveyed to him, is not to be permitted to exercise the
high and important functions of judging on the lives or liberties
of others. 3
Jt is also a gcod
objection to a juryman, if he has
evinced deadly malice or animosity against the pannel, not

merely by actions but words, for there is not the same reason for
Overlooking siu-h expressions in the case of a juror as in that of
a witness, who often cannot be supplied. 4
It is likewise a good
objection if the juror was a minor at the time of passing on the
5
or if he was insane, deaf, dumb, or an idiot; for the law

assi/e,

cannot extend

whom it deems
affairs.

this

6

But these and
jury

is

sworn;

all

for

take any objection

4.

important power of judging on others to those
management of their own

unfit to intrust with the

other objections must be stated before the
"
shall not be competent to

it
by the late act,
to any juror after he

If a landed proprietor

to have a jury,

is

a majority of

shall

have been sworn

to be tried, he

whom

is

to

entitled

are composed of

landed men.
It was a very ancient privilege of landed men, by the Scotch
law, to be tried only by their peers ; that is, by landed proprietors
like themselves.
This, however, in process of time came to be

so far modified, that the pannel, if a landed

man, was entitled

5
9 Geo. IV. c. 32,
3 and 4. 8 Hume, ii. 310. 3 Ibid. * Ibid.
Menzies,
7
6
Dec. 13, 1790; Joliu Sharpe, March 5, 1321 ; Hume, ii. 310.
6 Geo.
Hume, ibid.
IV. c. 22,
16.
1

<>F
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of the assize being landed men; and
only to insist on a majority
2
and provision is made
still
subsists;
to that extent the privilege
of Parliament on the
in
recent
act
the
for it as already noticed
1

3

This privilege, however, belongs only to a landed
not the eldest son or apparent heir of such
proprietor infeft, and
4
and it extends to landed proprietors properly so called,
an one
and not every petty feuar or portioner in a village, and still less
subject.

;

infeft in security or relief only, or on any inferior
5
It lies also upon the pannel, if he
that of property.

any one

to

title

to

and prove it
the
and
verdict is
by immediate production of his infeftment;
on the
no
landed
man
been
have
always good, though there
his
waived
assize, if the pannel has either expressly
right, or

means

to allege

to avail himself of this privilege,

6

departed from

tacitly

that privilege.

it,

by not bringing forward

his claim to

7

Peers, for offences amounting to treason or felony,
are only liable to be tried in the Court of the Lord High
1

5.

But for ordinary offences, not amounting to
felony, they may be tried by an ordinary jury.

Steward

;

" That the
the Treaty of Union, it is provided,
peers of
Scotland shall be tried as peers of Great Britain, and shall enjoy

By

privileges of peers, as fully as the peers of England now do,
or as they or any other peers of Great Britain may hereafter
enjoy the same." The trial of a British peer for treason, felony,

all

or misprision of treason,

must be

in the

Court of the Lord High

Steward; a Court composed entirely of peers who have right to
8
A bill must previously be found
sit and vote in Parliament.
of
a
bench of Justices named by spea
by grand jury, composed
commission under the Great Seal, who are to take their
inquisition in the same manner as the Justices of Oyer and Terminer in England by a grand jury of twelve men who may be
cial

Commoners. 9

more particularly regulated by a
66, on which a full commentary
But for ordinary cases of assault, or

This matter
6 Geo. IV.

late statute, the

has already been given. 10
1

Royston, 251

Wrac, Feb.
1(>75.

5

1791.

9

ct sri.

-JO,

;

Hume,

ii.

171G; Hume,

Hume,
Blacket,

ii.

iv.

312.
c.

19,

6

is
c.

*

312.

Reid of Bara, Nov. 15, 1703; Montgomery of
3

ii.

.')!:>.

(>

(u-o.

IV.

7.

9

Hawk.

2.

44. 15;

12.

22,

c.

Sutherland, June 27, 1715.
1

7

4

Fraser, July 9,

Jolin Lindsay, Jan. :U,

Hale,

347

lo

Ante,

ii.

14,
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inferior delinquence not amounting- to felony, peers may be tried
by an ordinary assize like other persons ; an instance of which

occurred about a century ago in the

trial

of the Earl of

Morton

on which occasion the highest in rank on the jury
and more lately the same
a
was baronet, with eight landed men
of
for
a
similar
Earl
Mar
the
was done with
oftence, who was
convicted by an ordinary jury, such as the statute directs to be
for assault,

l

;

summoned
6.

for the trial of a

The

on an

landed man.-

persons entitled to be exempted from serving

assize are those specified in the statute,

and no

others are entitled to any exemption whatever.

The Jury Act, 6 Geo. IV. c. 22, 62, having specified who
are the persons legally entitled to plead an exemption, it follows
that no exemption grounded on profession or avocation is to be
admitted, excepting oftho.se enumerated in that act, or some previous statute.
Accordingly, it was found, on a petition from the
incorporation of ileshers in Edinburgh, who had acquired a sort
of tacit exemption from this duty, " that persons exercising the
trade of a flesher in Scotland are under no legal disqualification

from serving on juries in criminal cases, and that the statute
6 Geo. IV. c. 2*2, does not exempt them from so serving." 3 The
persons enumerated by the statute have been already given, and
they comprehend probably all those who can now claim an exemption.

tioned

Practising physicians and surgeons are expressly menand this right, in the surgeons of Edinburgh at least, is
;

founded by several old grants, 4 and a recent determination of the
5
Supreme Court.

a good objection to an assizer if he is erroneously designed ; but neither that nor any other objection
can be stated after the jury is sworn.
7. It

is

It has been already stated, that the objection of not having
been duly cited is now justly put an end to, with reference to
the case of an assizer equally as a witness. 6
But the case is dif1

Earl of Morton,

ante,

ii.

May

11,

17.

1567

s

;

July 17, 1799.

March

4,

1740; Hume,

Petition of Fleshers,
gift,
6

William

By 9

III.,

Geo. IV.

May

29,

ii.

Feb. 8, 1694.
c.

29,

313.

8

Earl of Mar, Dec. 18, 1831

1826; Record.

10.

5

4

Charter,

;

Queen Mary,

Petition of Surgeons of Edinburgh,
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That description is given in order
ferent with his designation.
to enable the pannel to determine whether
any of the

persons

named

are at enmity with him, or infamous, minors, or
If, therefore, there be an
subject to any legal disqualification.
error in the description, whether it occurs in the record or the
there

copy served on him, or both, he is entitled to plead the objecbecause, in the one case he has not got a copy conform to
the principal list, in the other he has been misled as to the person
concerning whom he should make his enquiries.
But it is equally clear, that all such objections must be stated
tion

;

1

before the jury is sworn, otherwise they cannot afterwards be
received.
This has been long settled in the case of a discre-

pancy between the designation served on the panriel and that contained in the record, where the record was correct, and the error
2

lay in the pannel's copy; but it was thought that a different
rule should be followed where the error lay in the record itself,
which was correctly transferred to the pannel's copy. 3 But the

now

matter seems

and Parliament;

be altogether settled by acts of Adjournal

to

for the act of Adjournal,

July

9, 18*21,

expressly

enjoins, that any objections founded on a discrepancy between
" the said doubles and the record," shall be stated before the

jury
it

sworn; the act of Parliament, 9 Geo. IV.

is

incompetent

to state

any

c.

29, declares

any jurors, on the ground
or appearing without citation, which

objection to

of his not being duly cited,
excludes the ground of objection where the error lies in the

and the act 6 Geo. IV. c. 22,
16, puts an end to the
"
shall
not be competent to
That it
whole matter, by enacting,
he
shall have been sworn
state any objection to any juror, after
The English law is founded on the same principle,
to serve."
it
having been found by the twelve Judges, on an objection
record

moved

;

in arrest of judgment, that the

the Sheriff,

jury had been returned by

who was one

of the prosecutors, that it should have
of challenge of the jurors, and that it came

been moved by way
too late in arrest of judgment. 4
8.

The record

not served on the

sworn or
1

Hume,

ii.

the rule as to

is

assize,

and

who have

as to

or

who have

whether they were

not.
315.

ami Williim M'Loo.l,

8

Case of Bywatcr, Feb. 27, 17*].

S.-pt.

>J-J,

!*!,

I.uein.-s*;

:

<

Hume,

Sliuw, No. 28.

ii.
4

'->l<>

;

Conn-l

Al.-x.-iml.-r

Slu-phertl's
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The record of a trial being made up by the clerk of Court
under the eye of the Judge, it follows that it is the only test by
which all questions as to who the persons were who passed on the
assize, and what formal steps were taken during the course of their
duty, and that in neither of these particulars can it be impeached
by parole testimony. This principle has been applied by the Court
in two different cases, in the first of which it was moved in arrest

of judgment, that

"Andrew Dickson, younger

was the person named
that "

in the

list,

of Stonebyres,"
but that the record proved

Henry Dickson, younger of Stonebyres," had

sat

on the

The Court

held the discrepancy fatal, and not to be remejury.
died by parole proof as to the identity of the two persons, though
in fact no Henry Dickson was summoned for the assize, and the
error merely consisted in the marking by the clerk of Andrew's
name on the record. 1 Again, in another case, where it was

moved

in arrest of
judgment, that five of the jury had not been
which
was
offered
to be instantly verified by their oaths,
sworn,

the Court, after great consideration, repelled the objection, in
respect the whole proceedings, down to the close of the trial, had

"

taken place without stating the objection, and that
after so long
an interval, parole evidence to contradict and impeach the regularity of the proceedings, as appearing on the face of the minutes
of Court, which are the regular and authentic record thereof, is
inadmissible, and cannot be taken into consideration." The pannel afterwards received a royal pardon, but under circumstances
possibility of its being supposed that the

which precluded the

legality of the judgment
was not the case. 2

had been questioned in England, which

After being balloted for, the jury
proceed to consider the evidence but
9.

;

is

sworn, and

if

the pannel

agree to it before proceeding to proof, a new assize may
still be substituted by ballot for
any reasonable cause.
After being balloted
assize are

sworn

for,

and arranged in the jury box, the
" You
oath.
the

to try the case

by

following

swear by Almighty God, and as you shall answer to God
at the great day of judgment, you will truth say, and no truth
3
This oath,
conceal, in so far as you are to pass on this assize."

fifteen

1

Thomas Middlemiss, May 1816

and July 12, 1809; Hume,

ii.

;

Hume,

316, 317.

3

ii.

2

316

Hume,

ii.

James Hannah,

317.

May

2,

1809,

OF

which

venerable from
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.

antiquity, indicates that in remote

its

times the office of juror was blended with that of witness on the
When once named and sworn, the assize cannot be remotrial.

ved without the consent of both
" for
reasons

sides,

"

Hume

Baron

unless,"

at the time,

such as insani-

necessary
emerging
1
Certain it is that in more than one
minority, or the like."
instance the Court have, with the pannePs consent, substituted
one assizer for another after the jury was sworn, but before the
says,
ty,

2
proof commenced.

But

all

these cases occurred before the late

act introducing the formation of the jury by ballot,
are not to be absolutely taken as precedents to be

and therefore

now

followed

without farther consideration.
It is

declared

by

act of Adjournal, Sept. 9, 1817, that

the same assize serve on successive

which

when

generally the
" it shall be sufficient to
case,
prefix their names in the record
to the first trial, and to refer to them on the record of the other
as

trials,

is

having been reappointed and sworn for these also."

When

sworn, the Jury are to be set aside for the
of the case ; but if the proceedings are stopped by

10.
trial

trials,

the illness, death, or lunacy of any juryman during its
continuance, the proceedings are all swept away subse-

quent to the interlocutor of relevancy, and the pannel
may be tried again with a new jury balloted from the

same
la

list

of assizers.

the general case,

where a jury are once balloted and sworn,

they are charged with the case, which must terminate by their
verdict one way or other. But it is settled, after great consideration, that if in the course of

comes insane, so that the

trial

a

trial

a juror

is

taken

ill,

or be-

cannot proceed, the whole proceed-

ings are to be held as swept off subsequent to the interlocutor of
relevancy, and the pannel may be tried de novo by a new jury
balloted at a subsequent diet from the original

list

of assize.

3

Hume, ii. 317. 8 Simpson and Brown, July 24, 1786, on account of eleafn.
juror; and James M'Dougal, July 4, 1814, on account of one being owner of Bank of
3
-Mrs
Scotland Stock, on a trial for issuing its forged notes; lluini-, ii. :H7, .SIN.
1

Smith's

H;

ca>i-.

1'

Campbell,

!..

iii.

I

-11

'2<H

;

;

Symc,
Uu-sdl,

]>.

1)1.

Crown

The law
case,

-J'-'-l.

is

the same in England.

Foster, p.
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THE

in criminal law

most important subject

that of parole
of
the evidence
proportion
proof; because, by
in most cases is derived from the depositions of the witnesses.
is

far the greatest

The

rules in regard to their admissibility, and the questions
it is competent to put to them, therefore, as well as those

which

regarding the designations by which they are to be distinguished
in the list of witnesses served on the pannel, are of the very
At every step a question occurs on which
highest importance.
of a prisoner may come to depend, and the distinctions
necessarily admitted are so numerous, that constant practice can

the

life

alone render thorn familiar to the most able lawyer.
The English, in this matter, have accumulated a much greater
number of decided points, than are as yet fixed in our prac-

because their law, from the long experience of jury

tice; partly,
trial,

has become familiar with

all

the difficulties which arise

in practice in such cases ; and partly, because being on some
points in this matter founded on thin and technical distinctions with

which we are happily unacquainted,

it

has thence

The English cases may
greater bulk.
be
as
or
at
to as illustrations,
least
referred
quoted
fitly
precedents,
in all points where the principles of the two laws are the same,
accumulated

to

a

much

and greater practice, or a more extensive

field of crime, has alone
occasioned the more complete decision of doubtful questions in
But as their principles are on many points essentheir practice
:

must be very cautiously admitted,
and never except in those cases where some common principle,
applicable to both systems of jurisprudence, lies at the bottom of

tially different, this reference

the questions in both countries.
In treating of this important subject, the natural order is to
consider first, the citation of witnesses ; next, the designation in
the list of witnesses served on the pannel; third, the mode of

and the power of compulsion in that particuwhich Courts of law enjoy fourth, the oath they must take.

their being sworn,
lar

;

OF PAROLE PROOF.
purging themselves of enmity, partial influence, and corrupt consway their testimony fifth, the objection
which may be moved to them on the footing of nonage, infamy,
siderations calculated to

j"

imbecility, near relationship to the pannel, or the like; and
their examination, and the questions that
lastly, the mode of
in
to
relation to different crimes, and the diffethem
be
may
put

rent pannels which

SECT.

THE

I.

may appear

at the bar.

OF THE CITATION OF WITNESSES.

law on

late years,

this point has undergone a remarkable change of
from the operation of Sir William Rae's act, which

has done more than

all the previous efforts of legislation to relieve
from
Courts
the
our
necessity of applying indiscriminately those

strict

arise and spring from
criminal
jurisprudence, where
systems of
observed; but which, when carried too far, and not curthe correcting hand of the legislature, become the dis-

and technical rules which naturally

laudable motives, in all
justice is
tailed by

grace of that branch of law, and expose it alike to the ridicule of
the inconsiderate, and the reprobation of the wise.
It was formerly an established principle, that if the witness be
ultroneous, that is to say, if he appears to give evidence, without
having been legally called upon to do so, he must be rejected, on

the ground that he had shown an undue desire to appear in the
and that he must be held, presumptions juris et de jure, to

case

;

have appeared without due legal compulsion, if any error,
trivial soever, could be discovered, either in the mode of his
tion, the short

how
cita-

citation served

copy of

tion of citation returned

upon him, or the execu1
the
The
by
messenger to the process.

principle on which this rule was founded appears to have been
consistent with equity, and an anxious desire for the purity of

but when pushed to its full consequences,
most extravagant and unjust results. No stronger

the sources of evidence
led to the

it

;

proof of this can be desired than is afforded by the fact, that in
the trial of a pannel for murder, the objection was sustained to
the witnesses, and proved fatal to the prosecution, that the
messenger, when he cited them, had not the Portcous Roll, con-

all

taining the warrant for their citation, upon him, but had
1

M'Gaughler

nnreportedi

aiul

M'lver,

Sept.

14,

IM<:

Gco. Warden, March 1J,

left it at

1^19; both
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office, although the designation was perfectly correct, and
the citation unexceptionable in every other particular j that in
another case, the objection was also sustained to the execution of

the

1

the citation, and in like manner proved fatal to the case, that the
copy of the list of witnesses served upon the pannel, did not

bear that the same was signed by the Advocate-depute, accord2
and in a third, the objection was susing to the usual practice
tained, that while the execution of citation returned by the mes;

senger, bore

to have been executed by John Morrison, macer,
James Morrison and John Lindsay, witnesses; the

it

in presence of

laboured under the following defect that the
James Morrison, was evidently superinduced
on the letters ness, and that the word " witness" was written on

instrument

itself

last syllable son, of

an erasure. 3

When

objections of this sort, which were totally unintelligible
body of mankind, and did not in the slightest degree

to the great

affect the justice of

quently

which they occurred, proved freand murderers or highway robbers

in

tl.

fatal to prosecutions,

walked away from the bar, when the clearest evidence existed
against them, merely because their counsel had discovered some
erasure, or the mistake of an S for an N, or a James for a John, in
the execution of citation returned

by the messenger who

cited

not surprising that the administration of criminal justice was considered as subject to irremediable uncertainty, and chance, more than either justice or mercy, regarded
the witnesses,

it is

Fortunately, these evils no longer

as regulating its decisions.

from the simple enactment of a statute, which
the sole law on the subject.

exist,

now forms

1. It is no longer competent to state any objection to
a witness, on the ground of his having been irregularly
cited, or appeared without any citation at all, provided

his designation

is

correct in the

list

of witnesses served

on the pannel.
"

And whereas
enacted,
frivolous objections and exceptions are raised to the form and
mode of citing witnesses and jurors, and of setting forth the exe-

By the

9th Geo. IV.

cutions of such citations
1

c.

;

29,

be

it

10,

it is

John Proudfoot, Perth, Spring 1823 ; Hume,
3
;
Hume, ii. 369
George Warden, March

18-21

That

enacted,
ii.

369.

12,

a

it

shall not

Ann

be com-

Soraerville,

1819; unreported.

June

4,
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any criminal cause or prosecution whatsoever, for any
prosecutor, or person accused, to state any objection to any juror,
or witness, upon the ground of such juror or witness appearing
without citation, or without having been duly cited to attend."
petent, in

" that

all notices of
compearance or
left
with
or
whether
attendance,
parties accused,
jurors, or witof
executions
in printing,
and
be
all
either
nesses,
citations, may
or in writing, or partly both;" and " That it shall be no objec-

It is farther provided,

1

tion to such service, or to the citation of

that the officer

who discharged

any juror or witness,
the duty was not at the time pos-

2
sessed of the warrant of citation."

The effect of these enactments is to prevent either party in a
criminal case from founding on objections against the citation of
Nor is there
witnesses, or the total want of any citation at all.
in this.
If the prisoner has received a correct
in the list of witnesses served upon
the
witness
of
designation
and
him,
thereby acquired the means of ascertaining the evi-

any thing unjust

dence which they are to give against him, which is amply provided for by another clause of the same statute to be henceforth
3
considered, he has truly got all that he is entitled to demand, or
which

it

obtain.

is

consistent with the ends of justice" that he should
the witness came there, and \vhether he volun-

How

teered to give evidence or not, is a matter with which the pann el has no legitimate title to interfere, for in most cases the witnesses voluntarily step forward, at least in the precognition ; and
they must do so, for how else is the prosecutor to know who

they are who can give information on the subject ? and whether
he has been regularly or irregularly cited, though it may be an
important matter for the witness himself, if there is any question
of levying a fine upon him, or moving for his apprehension, upon
the ground of his having wilfully failed to appear, is a matter
with which the pannel has no sort of concern.
left with jurors or witpartly printed, and partly writadvisable that such writs should either be in one uni-

All notices of compearance, whether
nesses, being
ten,

it is

now regular, though

The
with the blanks filled up.
such
of
form
for
the
schedulenotices;
any
but it is advisable that the form be as simple as possible, provided it specify distinctly the place and date of compearance,
and the trial in which the witness is to give testimony.
form

style, or in a printed form,

act does not contain

i

8

2

7

3

11.

OF PAROLE PROOF.

396
It

2.

is

sufficient citation of

any witness in a criminal

be given by a messenger of the law, duly
cause,
authorized, without witnesses and the oath of such officer is good evidence of the citation, without producing
any written execution of citation.
if it

;

Although objections to the citation of witnesses can no longer
be moved by the pannel, nor any execution of citation against
them, either called for, or examined by him yet it is not to be
;

such executions are utterly useless, or
in any criminal trial.
with
For it is frecan be safely dispensed
for
both
the
prosecutor and pannel to move
quently necessary

imagined from

this, that

the Court to apprehend a witness in consequence of his having
wilfully, and to defeat the ends of justice, failed to appear, or to
fine legally exigible levied for the same dereliction of
and in either of these cases it becomes necessary to pro-

have the

duty;
duce some evidence of the first citation, in order to authorize
these- ulterior measures of severity.
Upon this subject, it is provided by the 1st William IV., c. 37, " That it shall be sufficient

for the legal citation of any juror or witness, in any cause or
legal proceeding, civil or criminal, that such citation be given by

and it
officer of the law, duly authorized, without witnesses
hereby provided, that the oath of such officer, in support of the
execution, shall be held and received as sufficient evidence of

any

;

is

such citation,

when

same

the

shall

be questioned in a court of

law." 1

Under

this enactment, if the party in a criminal cause is either
a written execution of citation against a witness
with
prepared
who has failed to appear, or has the officer who left the citation

at hand to prove the fact, and he has reason to believe that the
witness has voluntarily absented himself to defeat the ends of
he may apply to the Court for a warrant of imprisonjustice,

ment

And

against such witness, which w ill be immediately granted.
with reference to this last mode of proof, it is enacted by
T

" that
the prior statute, in relation to the citation of the pannel^
it shall be no objection to the admissibility of the officer or witness

who

served such

vice, that their

libel, to

give evidence regarding such serin the list of witnesses

names are not included

served on the accused.
i

2

This provision, however,

7._* 9 Geo.

IV.

c.

30,

it

is

to

be

<>F

observed, applies
\\\e

panncl

;

/;/
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tcrminis only to the proof of the citation of
is no similar enactment in relation to

and as there

the admissibility of the officer, though not included in the list
who cited the witnesses, and such a deviation from the common

law on

this point is not to be inferred by implication or analogy,
obvious that the party who means to proceed in this manner
against any absent or contumacious witness, must either be preit is

pared with a regular written execution, or have the officer
served the notices on the witnesses included in the list
otherwise there will be no

mode

who
:

for

of proving the indispensable

matter of the previous citation.
3.

If the fact of a witness having been duly cited, and
made out to the Court in either of

failed to appear, is

the methods above stated, they will, on the application of
either the prosecutor or pannel who desires his testimony,

grant warrant for his apprehension and incarceration,
till he find caution to
appear and give evidence, to secure
his appearance at the next diet of the trial.
It frequently

happens that witnesses,

after citation,

either

abscond, or wilfully absent themselves, in order to avoid giving
evidence when called upon at the trial ; and in such cases the

ends of justice imperatively require that effectual means be taken
to prevent a repetition of the delinquence on any future occasion.

The

witness, therefore, who, after due citation, fails to

attend or offer a sufficient excuse, is in the first instance subjected
in a fine, or unlaw, as it is called, of 100 merks; and that equally,

whether he has been cited personally, or at

'

his dwelling-place.
such
the
this,
Court, upon
prima facie evidence
of
to the law, as
submitted
to
wilful
disobedience
them,
being
arises from the concurring facts of previous citation and failure

In addition to

to appear or send a sufficient excuse, will grant warrant for the
apprehension of such witness, and his imprisonment till liberated

due course of law. This is matter of daily practice and the
contumacious witness, who thus finds himself imprisoned, can
only obtain relief, if he desires liberation before the trial comes
on, by applying to the Court, by whose warrant he stands impri-

in

;

soned, setting forth his contrition, and offering caution to appear
and give evidence; and it lies in the breast of the Judge to
1

Ilumo,

ii.

:m,

874,
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whom

the application is made, to grant or refuse its prayer,
Such a case does not fall under
according as he shall see cause.

the provisions of the act 1701, because the person imprisoned is
not in custody, in order to trial but if any oppressive use should
be made of this power of imprisonment, without doubt the suf:

relief by application to the Court of Justior
suspension and liberation at common law.
ciary,
Nay, farther, if either party has good cause for believing that

would obtain

ferer

any material witness proposes to abscond or leave the country,
before the diet of the trial comes on, he will in like manner
obtain the means of securing his testimony by application to the
Court before whom the trial is to proceed. There is this difference, however, between this case and the former, that here, as
the diet of compearance has not yet arrived, the Judge has no
evidence of contumacious absence to proceed upon;

primnflien-

and, therefore, the prosecutor or pannel must give in a regular
application, and support it by oath, that he has good and probable cause for believing that the witness named means to ab-

scond or secrete himself, in order to disappoint the course of
The prayer of the petition should be to have the witjustice.
ness named, apprehended, and committed, till he find caution to
appear and give evidence and in fixing the amount of the bail,
;

the Judge should proceed as nearly as may be by the standard
established by the act 1701, as now amended in this article of

Numerou^

Accordingly exist, in which, on such an
from
either
application
party, warrant has been granted for the
and
committal
of the suspected witnesses till they
apprehension
find caution to appear and give evidence, both at the instance of
the prosecutor 2 and of the pannel. 3
It is competent to take the same step in urgent cases, where
no other remedy exists, when a precognition is going forward,
and the Sheriff, before whom it depends, may, upon the like
4
So it was held
application and oath, grant warrant accordingly.
bail.

1

by Lord Justice-Clerk Hope and Meadowbank, at Dumfries,
Autumn 1805, where their Lordships held that the Sheriff had
power, and in most cases ought, to exact caution from persons
resident in England, for their appearance here as witnesses on a
1

Hume,

ii.

375

;

Burnet, 469; Stat. 1681,

Feb. 26, 1737, William Maclachlan;

1827, in

trial

Hume,

of smugglers, Inverness.

Welsh.* Hume,

ii.

375

;

Burnet, 469.

3

ii.

2

July 12, 1751, Thomas Gray;
375; Burnet, 469; Aberdeen, Autumn
c.

9.

Aug. 25, 1712, William

Steil

aud Gilbert
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same way as, in England, a Scotchman would be
and appear as a witness in the trial for a
crime committed against him in that country.
But what if the witness cannot find caution ? May he be committed absolutely till the trial comes on or is he entitled, in
respect of that inability, to his immediate liberation ? It is the
necessary and salutary rule of law, that in such a case the witness may be committed absolutely, 2 and it was accordingly so
done with John Ker and Helen Horstoun, July 20, 1714; the
only condition of the commitment being, that the petitioner shall
in the

trial,

bound

to prosecute

1

;

3

pay their expenses during the time of their imprisonment. The
same step has been frequently taken of late years, in cases where
necessary witnesses, unable to find caution, were suspected on
reasonable grounds of an intention to abscond. In all such cases,
however, the application is made periculo petentis ; and if it is
unfounded or malicious, it may be made the foundation of an

damages which may be attended with very serious con4
For this reason, as well as on account of the extraordinary and severe nature of the remedy which is thus, from
unavoidable necessity, in some cases adopted, the Judge to whom
the application is made should be cautious in admitting it; and
if he has the least reason to suspect improper motives, and in all
cases where it is made by a private party, examine the petitioner
in person, as to the grounds on which his suspicion is founded,
in the same manner as he should do on an application for a mediaction of

sequences.

tatiofugcB warrant against a civil debtor.
Farther occasions frequently occur in which, from the disturbed

the excitement

state of the country,

generally prevailing in

regard to that particular case or other causes, there is reason to
believe that a witness cannot be safely allowed to remain at large,
either from the fear of intimidation,

tampering, or improper
In such cases, it is competent,

practices to bias his testimony.

on the application of either party, under the like safeguard of an
oath, and personal examination of the applicant by the Judge,

where that is deemed necessary, to commit him to some place of
sure custody, as the Castle of Edinburgh, or the Castle of Dumbarton, there to aliment himself if he be able so to do, or, in
1

Burnet, 469.

2

Hume,

ii.

375.

and Others, where the chief witness

committed
the

trial,

to the tolbooth of

and remained there

3

Ibid.

;

and Glasgow, Sq.t.

ls:>;, Philip

in a case of robbery, a native of

New

Murphy

Zealand.

some mouths before
Glasgow, as he could not find caution
4
Ibid.
he appeared and gave evidence.

till
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default thereof, to be alimented

by the applicant, at a rate to be
1
Court.
In
a
the
great many eases, accordingly, where
by
the
or
course of justice, is to be appreto
the
witness,
danger
fixed

hended from

their continuing at large, or

remaining in the ordi-

nary places of confinement, the Court have directed

them

to be

confined in such secure places.
Thus, Anne Clarke and two
other women were directed to be confined in the Castle of Edin-

burgh previous to the noted trial of Nairne and Ogilvie, lest they
9
should be tampered with by either party; as were John Campand others, who were, however, under commitment as socii
not less noted case of Andrew M'Kinlay, July

bell

rrhiiinis, in the

3
In some cases the war1817, for administering unlawful oaths.
rant has been to imprison the suspected witness " till farther
orders," as was done in the case of Smith and Brodie on August

13, 1788, with two witnesses, Graham Campbell and Mary
Hubbart, who were charged by the Lord Advocate with an

intention

"

abscond. 4

"

It is now ordinary," says Royston,
warrant for imprisoning witnesses till they find caution,
oven refuse bail, if there is just reason to apprehend

to

to grant

and may

5
they will forfeit their bail-bond rather than compear."
If a witness be in prison, serving on board a ship, or in a place
privileged from arrest, or if he be unable to attend from the fear

of diligence, the Court will grant
as

may

him a protection

be necessary to enable him to come to the

to his place of safety,

for such time

trial

and return

6

The warrant

of any Judge for the citation of a witness,
now, by special statute, made to run beyond the
territory of that Judge over all Scotland, and it may be
executed alike by an officer of the Court which grants
4.

is

the warrant, or by one of that within whose jurisdiction
it is

to be put in force.

Formerly a circuitous process was necessary for the citation
who resided beyond the territory of the Judge OrdiHe could
nary, within whose bounds the trial was to proceed.
of a witness

authorize the citation of witnesses within his

but not those
ceased
1

when

Hume,

271.

ii.

who
his
8

375.

"Burnet, 471

;

own

jurisdiction,

beyond it, because his powers entirely
In like manner, the Porterritory was past.
resided

Aug.

6,

Hume,

ii.

1765; Hume,
375.

ii.

375.

3

Ibid

4

Ibid.

5

Royston,
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teous Roll for the Circuit contained a warrant from the Court of
Justiciary for the citation of all witnesses within the Sheriffdom

embraced

in that Circuit, but not

of Scotland.

To remedy

ment, as they were

this

called,

any residing

in

any other part

inconvenience, letters of supple-

were obtained from the High Court

of Justiciary, directed to macers and messengers-at-arms, authorizing the citation of such witnesses as could not be reached by

the ordinary diligence of the local authorities.
As this process
was attended both with delay and expense, it was enacted by the
" That when the attendance of
1 William IV. c. 37,
8,
any
be
shall
as
a witness in any criminal cause or
required
person

proceeding, or in any prosecution for a pecuniary penalty, before
any Court or magistrate in Scotland, such person, although not
residing within the jurisdiction of the Court or magistrate grant-

may be cited on the warrant of such
Court or magistrate, and this either by a messenger-at-arms or
by an officer of the Court or magistrate granting the warrant, or
by an officer of the place in which such person may be for the
time and such citation shall be sufficient to enforce the attendance of such person as a witness, in all respects as if such person
had been resident within the jurisdiction of the magistrate by
whom such warrant shall have been granted; and farther, that

ing the warrant of citation,

;

any sentence or decree for any pecuniary penalty or expenses,
pronounced by any Court or magistrate, may be enforced against
the person or effects of any party against whom any such sentence or decree shall have been awarded in any other county, as
well as in the county where such sentence or decree is pronounced provided always, that such sentence or decree, or an
extract thereof, shall be first produced to, and indorsed by a
:

Court or magistrate of such other county competent to have pronounced such sentence or decree in such other county."
The effect of this clause was to introduce a total but not uncalled
for change in the common law in this particular; by enabling
the warrant of a judge for the citation of a witness, to be executed
extra territorium, it has in effect constituted all Scotland, in this

one great sheriffdom, and rendered tin indorsation
of such warrants of citation, or the obtaining of supplemental ones
from the Justiciary Court, altogether unnecessary. The enact1

particular, into

ment

any criminal trial,
of which is, to render

for
applies, not only to witnesses cited

but any " criminal proceeding," the
VOL.

II.

2 C

effect
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it

not less applicable to witnesses cited for precognition, than for

formal criminal

trials.

For the compelling- the attendance of witnesses
residing in England or Ireland, special provision is made
by Acts of Parliament, which authorize the same pro5.

cess against the witnesses residing there,

who

citation to appear in a Scotch Court, as if
to a Court in their own country.

made

Provision was

to a certain extent, to

it

neglect a

had applied

compel the attend-

any of the three United Kingdoms, of
witnesses residing and cited in any other part of these kingdoms.
ance

in criminal trials, in

By 45 Geo.

III. c. 92,

a eertain form, of

3,

it is

enacted, that on proof made in
sulpn'iui, or other process of

due service of the

the witness failing to obey was to be proceeded against
in like manner as if such process or subpo?na had
issued out of the Supreme Criminal Court in the witness's own
citation,

and punished,

" that none of the said
provided by this act,
bat-mentioned Courts (the Courts of the county to which the
witness is summoned), shall in any case proceed against, or punish

But

country.

it is

for having made default, by not appearing to give
evidence in obedience to any writ of subpoena, or other process
for that purpose, unless it shall be made to appear to such Court,
that a reasonable and sufficient sum of money, to defray the ex-

any person

penses of coming and attending to give evidence, had been tendered to such person at the time, when such a writ of subpoena, or
other process, was served upon such person."
An example
occurred, of the proceedings in terms of this statute, against
Charles Field, a London attorney, cited there to attend on the
trial

of

1806.

Andrew

Belch, tried for forgery at Edinburgh, Jan. 3,

1

This

statute,

burdened with the condition of proof being made,

that the witness, at the time of receiving the subpoena received
the tender of a reasonable sum of money, to bear his charges to

the place of

trial,

and of

his return

home, was of

little real

service

This was the more unreasonable, because a witness
in practice.
in the ordinary case in England, receiving a subpoena to attend
in

one of the criminal Courts of
J

flume,

ii.

his

own country,

376 5 Burnet, 470.

is

not exempted
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his

expenses were not

the time of service of the subpuMia,
although the

Court would have good reason to excuse him for not obeying
if in fact he had not the means of
defraying the

the summons,

And it has been ruled by
necessary expenses of the journey.
Park
and
that
a
witness
who had been served
Garrow,
Judges
1

with a subpoena, and at the time had had no money tendered to
him, is not entitled to demand that his expenses shall be paid
before he is examined.*

To remedy this inconvenience, therefore, and place the witnesses in the two countries, as nearly as possible on the same
footing, it was enacted by a subsequent statute, 54 Geo. III. c.
186, that letters of second diligence issued in Scotland, for com-

pelling the attendance of witnesses residing in England, Wales,
or Ireland, to criminal trials in Scotland, shall be indorsable in

the Courts of Westminster, and certain other Courts, and when
indorsed, shall authorize the bearer to apprehend the witnesses
therein, and convey them to Scotland without any tender of

The words

"

that from and after the passing of
warrants issued in ^England, Scotland, or Ireland,
respectively, may, and shall be indorsed, and executed, and enforced, and acted upon, in any part of the United Kingdom, in

expenses.
this act,

are,

all

such and like manner as

directed

is

by the

said recited act, of the

13th year of the reign of his present Majesty, in relation to warrants granted in England or Scotland, respectively, as fully and
effectually, to all intents and purposes, as if all the provisions of

And
the said act, were in this act repeated and re-enacted.
that it shall be lawful for any judge of his Majesty's Courts of
Record

at

Westminster, of the Court of Session in the County

Palatine of Chester, or of any of the Courts of great Sessions in
Wales, or for any judge in any of his Majesty's Courts of Record
in Dublin, to indorse any letters of second diligence issued in
Scotland, for compelling the attendance of any witness or witnesses resident in England, Wales, or Ireland, upon any criminal
trial in

Scotland

;

and such

have the like force and

upon such indorsement,
same would have in Scotland)

letters shall,

effect as the

for the purposes of the trial or trials in respect of which such
letters shall have been issued, without any tender of any expense

or expenses of any such witness or witnesses,
Philips, 11

;

Russell,

ii.

641.

2

Kincrv. Cook.

J

Cu. am!

any thing contained
P. ]. :121

;

Riis^ll,

ii.

i>

II.
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in the said last recited act of the forty-fifth year aforesaid not-

withstanding."

The law

no right in a witness to insist
of
his
payment
travelling expenses before examination, and
in point of fact, they are never paid till the trial is over, when
in Scotland recognises

for

the Sheriff of the county at the Circuits, and the Crown-agent at
Edinburgh, pay them, according to certain fixed rates for which
If
they receive credit in their public accounts with Exchequer.
a witness is so poor as to be unable to move from want of funds,

which not unfrequently happens, and he has a long journey
go, he

is

usually supplied with the necessary

the Sheriff of the county

where he

resides,

sum

who

is

in limine

II.

by

reimbursed by

Exchequer, upon proper evidence of the facts, when the
settlement for the expenses of the trial takes place.

SECT.

to

final

OF THE DESIGNATION OF WITNESSES.

As the law has provided, with that wisdom, and attention to
the interests of the pannel, which in so peculiar a manner distinguishes the Scottish jurisprudence, that he shall have a list of
witnesses served upon him along with the libel, and that none
shall be examined whose names are not contained in that list,
it

follows as a necessary consequence, that

any error

in the

name

or designation of these witnesses is a fatal objection to their examination, and that equally whether it occurs in the record copy
or in the copy served on the pannel.
For if it occurs
in the former, then the witness proposed to be examined is

of the

1

list,

not contained in the

annexed

list

to the original libel

;

if in

the

then the pannel has not been duly warned to make enquiries at the right person, and he was entitled to rely on the

latter,

principal list being the same as the copy he has received. Upon
these grounds it has long been held as a fixed point in our law,
that the designation of a witness must be correct, both in the

record and the copy served on the pannel, and that these two
2
But the law has recently undergone a most
copies must agree.

remarkable alteration for the better, in regard to the stage of the
proceedings when it is incumbent on the prisoner's counsel to
state such objections.
1

Hume,

ii,

376.

~

Ibid.
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was

held, that it is competent to state an objection
of
a witness, equally with one to the execution
to the designation
of citation produced against him, after the jury was sworn, and,
of course, after the prosecutor's case was irrevocably perilled

Formerly

it

issue of the present trial.
The result of this was
frequently in the highest degree injurious to the administration
It was the established course for the pannePs counsel
of justice.

upon the

in such a case, to give the prosecutor

no hint whatever of the

inaccuracy which had been discovered, to

let the

jury be sworn,

no objection whatever existed, and to state the
objection for the first time when the witness was tendered at the
If he was a matetrial, and it was too late to remedy the error.
rial witness, and the objection was sustained, the
consequence
frequently was, that an acquittal took place, under circumstances
the most adverse to public justice; because, so far from having
been deceived or misled in his enquiries concerning such witness,
it was evident from the
very fact of the designation being objected
to, and the error proved out of his own mouth, that the pannel
had obtained such information, as led him to discover the witness,
and that it was from the designation given that its inaccuracy had
been discovered. It is the most striking proof of the accuracy
with which criminal proceedings have been conducted in Scotland for many years past, that, considering the critical and punctilious nature of the objections which were frequently sustained
by the Court, so few guilty persons escaped from errors in the
designations of the witnesses adduced against them and it will
hardly be credited in other countries, that on many Circuits,
where seventy and eighty cases were brought to trial, and 1300
or 1400 witnesses were cited for examination, not one error
either in the indictments or the designations of the winesses, was
discovered even by the acuteness of a numerous and intelligent

and proceed as

if

;

array of counsel.*
To correct these manifold

evils,

so serious as to throw discredit in

which

many

at length

had become

cases on the administra-

tion of justice in this country, various enactments have

both by the Court and the legislature, which

been made

now form

the law

of the land.
*

At

the

Circuits of Glasgow,

Autumn 1820,

tion, either tn the indictments or the list of

there were
I

'>!()

72 indictments, and 1232 witnesses; and

witnesses.

and Spring 1>:

witn

(Oil lined,

in

though

the latter, si

in the

in.li.

tnin^
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Any

1.

to

objection

a

witness founded

upon the

alleged omission of any part of the record in the list
served on the pannel, or any discrepancy between the

record and that

sworn, or

By

it

list,

must be stated before the jury

is

cannot afterwards be received.

the act of Adjournal, July 9, 1821, already noticed, it is
" That all
objections founded upon the alleged omis-

enacted,

sion, in the said doubles, of

any part of the record, or upon any

discrepancy between the said doubles and the record, must be
proposed before the jury are sworn to try the case, with certification that no such objection shall thereafter be entertained;
Lords direct and appoint that the Sheriff

farther, the said

and
and

Sheriff-clerks of the several counties respectively, shall take
especial care that the doubles of all criminal libels, lists of witnesses, and lists of assi/.ers, to be served on parties accused, be
accurately compared with the record in all respects, and written

out in a clear and legible hand, before delivery to the officer for
execution." This enaetment is so clear that its import can hardly
be misunderstood. If the objection to the witness is one arising
in the pannel's copy of part of the name or
designation contained in the' principal list, which forms part of
the record, or on any discrepancy between them, it must be

from any omission

stated before the jury is sworn and if that opportunity is allowed
to pass, it cannot afterwards be received.
The effect of this
;

enactment was to prevent the course of justice from being interrupted by one extensive class of cases, by which it had formerly
been impeded, viz. that founded on a variation between the list
of witnesses served on the pannel and that contained in the
It is perfectly just, if a material discrepancy exists in

record.

amends should be made to the prisoner;
not just that this amends should be carried the length
of giving him a complete immunity from his crime, which was
too often the case, from the objection being sustained after the
this particular, that full

but

it is

assize

was sworn.

By

and

if

he deems

it

it to be stated in limine
by
warned of the objection that exists;
and the witness indispensable to his

compelling

this act, the prosecutor is
fatal,

proof, he can remedy the error by moving the Court to desert
the diet pro loco et tempore^ and serving the pannel with a fresh
libel and list, in which the previous error is corrected.
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2.

If,

owing to any error

in the

107

name

or designation
appear that he has

of a witness, the pannel can make it
been unable to find out such witness, or has been deceived or misled in his enquiries concerning him, the
same shall be stated before the jury is sworn, and no
objection of that description shall afterwards be received.
so

The act of Adjournal above quoted remedied part of the evils
much felt in our former practice, arising from the proponing

objections to witnesses after the evidence, before the assize had
But still a large class of evils remained, viz. that

commenced.

arising from the proponing of objections to the sufficiency of
designations, or their correctness in the principal list itself, and

which had been correctly transferred into the pannel's copy, after
the jury was sworn, and when the consequence of the witness
being cast frequently was that the pannel was acquitted. To
remedy this inconvenience, and render it necessary to state such
objections at such a stage of the proceedings as rendered it possible for the evil to be supplied, it w as enacted by Sir William
" That
Rae's act, 9 Geo. IV. c. 29,
if, owing to any error
11,
r

in the

name

or designation of a witness as given in the

aloiKj with the criminal libel,

that he has been unable to

list

served

a person accused can make it appear
find out such witness, or that he has

been misled or deceived in his enquiries concerning such witness,
the same shall be stated to the Court before the jury is sworn,
and the Court shall thereupon give such remedy as may be just,
and no objection of that description shall be afterwards received."

Many different points

occur in regard to this enactment which

require separate consideration.
1. In the first
place, it is sufficiently clear on this and the

former act of Adjournal, that if the pannel's copy is correct, but
the designation contained in the list in the record is wrong, still
For
the objection must be stated before the jury is sworn.

" the list served
along with the
although, as the error is not in
criminal libel," the case does not fall under the enactment in the
act of Adjournal,
it is
directly provided for by the
which enjoins that all objections founded on a discrepancy between the record and the pannel's list shall be stated before the
jury is sworn, under certification that no objection of that kind
statute, still

shall afterwards be received.

OF PAROLE PROOF.

408
If the record

2.

error,

it

seems

and parmePs copy agree, but both contain an

sufficiently clear, that if the objection consists in

was insufficient, and, consequently, that
him out, so as to ascertain what he was
to say at the trial, that objection also must be stated before the
Such an objection comes obviously under the
jury is sworn.
" that the
description,
pannel has been unable to find out such
the
to
which
witness,"
statutory rule applies.
3. If the objection amounts to this, that the pannel, by an
in the
erroneous
had been " misled
this, that the designation
the pannel could not find

description given
designation,
or deceived in his enquiries concerning such witness," then, in like
manner, by the express words of the statute, the objection must

A

be stated before the jury is sworn.
case of this description
occurred at Dumfries, soon after the statute had passed, before

Lord Alloway.

was there objected, after the jury was sworn,
"
Coiilthard, designed as
now, or lately, residing with
Thomas Coultliard, labourer in Gasstown, in the parish of Dum-

to

It

Thomas

pannels had found a Thomas Coulthard at Gassboon
but
had
unable to find a " Thomas Coulthard residing
town,
with Thomas Coulthard," and that in point of fact there was no

fries," that the

The fact was, that he resided with
such person at Gasstown.
so
the designation should have borne.
Coulthard
and
Jdincs
thero,
But

answer on the proseof the person with whom the
witness resided should have been stated as James Coulthard,
to this

it

was sustained, as a

cutor's part, that

though the

sufficient

name

Thomas Coulthard, yet, that as the pannels admitted
found
a Thomas Coulthard at Gasstown, and he would
having
prove from the witness's own mouth that this was the witness,
" had been misled or deceived
it could not be
alleged that they
in their enquiries concerning such witness," and, therefore, that

instead of

came too late, as the jury was sworn. The witness
been
called
in, and sworn that he had been precognosced
having
the
an
on
by
prisoner's part, the objection was repelled.
agent
It is obvious, that all objections which resolve into the fact of the
pannels' having been misled or deceived in their enquiries concerning the witness, must be stated before the jury is sworn. And it
the objection

1-

necessary, not only that it should be stated before the jury is
sworn, but that the pannel shall be able to show that, in conseis

quence of the faulty designation, he has been unable
1

James Watliug

p. 50.

arid

to discover

James Green, Dumfries, Autumn 1828; Syme, Appendix, No.

iv.
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and precognosce the witness. So it was held by the Lord JusticeClerk Boyle, in a case where it was objected before the jury was
" Heaton
sworn, to a witness, that he was designed as tenant in
of
in
and
the
of
Cornhill,
Mill,
Durham," and it
parish
county
was objected that there was no such parish. This was repelled,
on the ground that the pannel could not allege that he had made
1

any enquiries concerning him.
4. But if the case be put of an objection of a

different nature

being taken, a different decision should, it is thought, be given.
Suppose it is stated, when the witness is adduced to be sworn,
that this

is

a different person from that specified in the

list

that

John Johnston, ironmonger in Prince's Street of Edinburgh, for
example, was the person specified in the list, and that this is
James Johnstone there. The objection there is not so much that
the pannel has been deceived or misled in his enquiry concerning
the person specified in the list, for he may have found out a person of the name and designation there given, and been satisfied
that he had nothing material to depone to in the case ; but that
instead of the person he was thus led to enquire about, another

has been brought forward at the trial, who is not contained in the
It
list, and who, therefore, cannot be examined against him.

may, no doubt, be

true, that

he has been " unable to find out"
from the error in the designation, he

this the real witness, or that,
has been " misled or deceived" in his enquiries concerning him ;
and, therefore, it may be contended, that the fit occasion for pro-

poning the objection should have been before the jury was sworn.
But still it may well be doubted, whether, in consequence of
this omission, he can be debarred from proponing so fatal an
objection, as that the witness adduced was not contained in the
" no
list; and whether the statute, in declaring that
objection of
that description shall afterwards be received," has not in effect
left the door open, perhaps intentionally, for the proponing of
such objections as do not relate to the sufficiency of the designation, or the

misleading of the pannel, in regard to him, but to
man adduced with the person specified in the
Had the rule been meant to be universal, it is

the identity of the
list of witnesses.

conceived the enactment would have been general, that no objection of any sort shall be stated against a witness, after the assize
is

sworn

;

in the

same manner
1

Thomas Rodgeis,

as

it is

in regard to the exclusion

Jcdlmruli, N-jit.

1*31.
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of objections against citation of witnesses, in the section of the
act immediately preceding. These views, however, are given as
mere speculation, unsupported as yet by any decided case, and

on which no lawyer should rely till they have received that
and it is certainly a circumstance hostile to their sound-

sanction

;

ness, that the impression of the bar

is, that all objections to the
of
of
witnesses
whatever
kind, must be stated to the
designation
Court before the assize is sworn, and that in consequence of this
impression, objections of this description have since the date of

the act in a great measure disappeared from our practice.
The provision of the statute is, that upon such an objection

being stated before the jury is sworn,
give such remedy as may be just." It
is to

be,

and

it is

" the Court
is

shall

thereupon

not said what this remedy

perhaps as well that the enactment

is

in general

terms, without limiting the relief to any particular course of conIn some cases obviously, where the designation is essenduct.

witness is designed John instead of
James, or drover instead of clothier, or residing in Prince's Street

tially erroneous, as if the

instead of

George

Street, or the like, the only

remedy

is

to

desert the diet pro loco et tempore on the prosecutor's motion,
if he insists upon the examination of the witness, in order to
the preparation of a libel and list in which the error is avoided.

In others, particularly where the designation

is

objected to as

that the pannel has been unable
to discover the witness, or that he has been misled or deceived in
insufficient, or the

complaint

is,

his enquiries concerning him, a more appropriate remedy, and
more for the interest in many cases of the pannel himself, would

be

to adjourn the diet for such a time as may be necessary to
enable him now to complete his enquiries, instead of being thrown

over to the next term or circuit for trial. But this is a point which,
though well worthy of consideration, has not yet occurred for the
determination of the Court, and on which, consequently, no rule
to be relied on can be given.
3.

The

description of the witness

may be

written on

an erasure in the record copy of the list, or it may be
interlined in a different handwriting from the body of
the libel or list, provided it be above the signature of the
public prosecutor, or in a marginal note signed by him,
and admitted by him to be part of the record.
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It is obviously indispensable that the list of witnesses

annexed

to criminal libels should frequently be altered, after the record
office
copy of the libel is sent to the country from the
Justiciary,

Edinburgh, not only because errors

at

may

have been detected

in the designation contained in the precognition after it was transmitted to Edinburgh, but because they have been inaccurately

copied over by the framer of the indictment, or because the witness has shifted his residence since the designation was originally
taken.
It is, accordingly, a settled rule, that the
designations in
the

like the

list,

most material parts even of the

libel itself,

may

1

be written on an erasure, or interlined in the hand of another
2
The prinperson from the one who wrote the body of the list.
ciple of law

is, that the signature of the prosecutor at the bottom
of the page, or to the marginal note containing the alteration,
covers all the alterations, interlineations, or erasures, both in the

principal libel and list of witnesses, even though the signature
was adhibited before the alterations took place ; and that the seal
is finally

put to the record then only when the copy is made out
on the pannel. This point, after having been long

for service

disputed, has been at last set at rest by an authoritative judgment
of the Supreme Court. 3

4.

It

is

indispensable that the

main correctly given

in the

;

name

of the witness be

but a slight variation in

mode

of spelling will not be sufficient to cast him,
the sound be substantially the same.
the

The

if

requisite in a correct designation of course is, that
the witness be correctly named ; because, if the name is
wrong,
the person proposed to be examined is not the one contained in the
list,

On

first

and no person can be examined who is not^to be found there.
even a trifling variation is sustained, if it is in

this principle,

such a

letter, or

a different one. 4

such a part of the word as changes the name into
Thus, in the trial of Smith and Brodie, Mary

Hibbut was challenged, because she was set down Mary Hiibbart
5
list, and the objection was sustained.
So, also, the objec-

in the

tion that a witness's real

styled Isobel

Law

name was

in the

list,

Isobel Loiv, and that she was
was rightly sustained. 6 Thus,

1

Lindsay and Dick, Oct. 9, 1820; Shaw, No. 41.
s
Duncan (Ink, -May
April, IH'J-J; Shaw, No. 68.
ii.

'

.'5712.
fi

lluin.-,

ii.

72, 370.

3

William Smith, AUJJ. 20, 1701

*

|.>,

Hubert M'Intosli, Aberdeen,
ls-_'7;

unrq.ortud

Smith and Hmdie, Aug. 27, 17**; Hume,
;

Hume,

il.id.

;

Hume,
ii.

371.
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i

also, the objection that the witness's name was Thomas Kinnear,
and that he was called Thomas Kinnaird in the list, was also
deemed fatal. On the same principle, the objection was sustained, that the name Mackersie, which was the pannel's real name,
had been changed into Mackenzie in the lists served on the pan1

nel.

2

The

mistake James

MacEwan

John MacEwan, was

for

3
Marrightly sustained as a fatal objection in another instance.
garet Monro, designed in the list wife of Andrew MacLcllan,

being objected to, on the ground that she was the wife of Andrew
M'Lcnnan, and that these two were different names, this objection

on right principle sustained. 4 So, also, the mistake
5
The objection that a
M'Tiggan for M'Fifiyan, was held fatal.
married woman swore her husband's name was Charles More,
whereas he was designed Charles Mouat in the lists, was also
held fatal.'" Another witness, the mother of the child killed, was
set aside on the ground that she was designed Elspeth Marion
Buchanan, and she swore /// initinlihus, that her name was not
Klspeth Marion, but Elspeth JU/w//, and that she was christened
by that name after the sirnamc of an uncle, although she was

was

also

1

Meney, and had

usually called

in

one service

for six

months been

This objection was, after full argument, sustained,
occurred in so material a point as the name of the

called Marion.

in respect it
mother of the person charged as murdered. 7
witness was cast
whose name was spelt Robert Henry in the prisoner's copy of the

A

whereasj in reality, it was Robert Hurry?
These instances are sufficient to demonstrate the strictness
which is justly held indispensable in the name of the witness;

list,

that being so material a point that any error in it changes the
identity of the person proposed to be examined, and at once lets

in the objection, that the person proposed to be examined, is not
In all of them, it is to be
the person contained in the list.

observed, the error was of that kind which changes the name, and
not such as amounted only to a different mode of spelling or pro-

nouncing the same name. Wherever it amounts to such a minor
variation as this only, modo constat de persona, the objection
should be repelled. On this ground, it may be doubted, whether
1

Stevenson, Field, and Others, Nov. 28, 1808;

Hume,

ii.

371.

2

Philip Mackenzie,

4
3
Shaw,
Mary Kennedy, Oct. 1, 1818; Hume, ibid.
April 22, 1813 ; Hume, ibid.
5
No. 24 ; Ann Tayne, April 15, 1819.
Shaw, No. 45 David Muir, Sept. 12, 1821.
7
G
J. Fergusson, May 16, 1831
Campbell and M'Kay, Dec. 15, 1823 ; unreported.
;

;

Justice- Clerk's notes.

8

Thomas

Car,

March

13,

1828

;

unreported.
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wrong when they sustained the objection
in the list Thomas Farm, who subscribed his name Fairholm ; these being different modes of writing,
A more correct judgment was
or pronouncing the same name.
given in another case, where a witness's name was spelt Backie
in the list, and it was objected, that her name was Bache.
This
was unanimously repelled by the High Court, not only for an-

the Court did not do
that a witness

was named

1

other reason to be immediately noticed, but on the ground that
the difference was immaterial, being in the mode of spelling only. 2

On

the

same ground, the designation Susanna

when occurring

Caffield,

even

in so material a witness as the person ravished,

was held to be good, though she deponed her name was Caivfield,
3
On
there being different modes of pronouncing the same name.
this principle, the variation, Robinson instead of Robertson,
instead of Dalrymple, Johnston instead of Johnstone,
Clerk instead of Clark, Davidson instead of Davison, Robison

Darymple

instead of Robinson,

Rae

instead of

or Reay, Stuart in-

Ray

stead of Stewart or Steuart, are all held an insufficient variation
to found an objection even in the designation of the pannel, and

much more

in that of a witness. 4

held to be substantially the same

Thus, Elspeth Robertson was
name as Elizabeth, and an
5

objection founded on that discrepancy repelled ; as was Fyshe
Palmer, when the objection was stated that the pannel was
indicted under the name of Fische Palmer. 6
In all these cases,

the ruling principle is that of idem sonitus^ or the same name
under a slight variation only of spelling or pronunciation a principle acknowledged in the English law, as well as our practice.
;

5.

If the witness

sufficiently specified aliunde y it is
the name of his parents, or the

is

not necessary to add
master whom he serves, or the person in whose house he
resides.
If these particulars, however, are added, a
material error in the name of any of these persons will
be held fatal ; but a slight error, or an error in a double
description, which leaves enough to distinguish the witness correctly given, will not have this effect.
1

*
James Gray, July 11, 1707; Ilunio, ii. 371.
James Wilxm. .March 14,
MS. 3 John Cook, Dumfries, Sept. 1804 Mra<lo\vl>auk and Armadale
I

Justice-Clerk's

Hume,

iinrcported

;

Hume,

l.jf'.

ii.

;

r

'

ii.

158.

Fyhe

4

Hume,

Palmer,

St-pt.

;>

ii.

!.">*

170.'};

F.Nprth

Hume,

ii.

ttolM-rt-Jim,
l.">0.

\<>v.

!.">,

I

7'Js

;

;
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in the general case, possible to describe a witness sufficiently, by setting forth his name, profession, and place of residence, without specifying either the names of his parents, master,
It

is,

or landlord.

But

these particulars, or any of them, are in

if

point of fact added, whether unnecessarily, or from inability to
find a correct and sufficient designation in any other way, a
material error in any of these particulars will be fatal.
Thus,
two witnesses having been designed servants of David Low,

David Law the error
So also, a witness deof
William
instead
of James, was also
as
the
daughter
signed
2
In like manner, where the designation was " now or
cast.
lately residing with James Simpson, shoemaker in Gilmerton,
aforesaid," the objection was unanimously sustained by the High
Court, that the witness did not reside with James Simpson, and
had not done so " lately," in the legal sense of the word, but
3
And where it was obthat he had been dead for four months.

when they were
was held

in reality servants

sufficient to cast

to

them both.

;

1

jected to a witness, that the only clue given for his discovery,
was, that he resided with his master, Geddes, who is designed
as residing in Inverness, when in fact he does not reside there,

and has not done so since Whitsunday last, and has disappeared ;
the witness was withdrawn at the suggestion of the Court. 4
But while this strictness is necessarily admitted, where the error
lies in such essential particulars, as form the distinguishing part of
the designation, or are essential to the discovery of the witness,
not the less material to observe on the other, that where the

it is

error

is

more

trivial,

or where, though something

is

wrong

in

one

part of the designation, enough remains correct to distinguish
the witness in the other, the objection will be repelled. Thus, it

James Newbigging, designed, as " now
or lately residing with his father, William Newbigging, mason ;"
that his father is not now a mason, and has not been so for five

having been objected

to

time been a green-grocer; the objection
years, but has for that
was rightly repelled, upon the ground that he was once a mason,
that his residence is correctly given, and that enough right exists
in the designation, to enable the pannel to discover the real in5
So also, where the witness was
dividual meant to be examined.

" Scotland
Street, Edinburgh, in the
designed as residing in
2

Alex. Aitken, Perth, Autumn
John Ker, April 17, 1821, Perth; unreported
3
Geo. Thomson, July 8, 1822; unreported.
Hugh M'Donald
1823; unreported.
*
William Beatson and Others, July 18, 1822; unreported.
and Others, June 1823
1

'
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parish of St Cuthbert's, and county of Edinburgh," and it was objected, that Scotland Street is not in the parish of St Cuthbert's,

the objection was repelled, upon the ground that " Scotland Street,
Edinburgh," is sufficient as a residence, and that the subsequent
error, in a town where the parish is not the usual mode of speci-

fying a residence, will not vitiate that correct description of the

upon the principle utile per inutile hand vitiathe
tur.
objection was, that the witnesses were described
"
in
tenants
New Ulva," whereas they only resided with their
as

witness's residence,
1

Where

father,

who was

the tenant there, the designation on the

same

2

groun4 was held to be sufficient; and where it was objected to
"
Margaret M'Laren, servant to Miss Catherine Purves, North
Frederick Street, Edinburgh, and now or lately servant to Hugh
Herdman, cooper, Candlemaker-row, Edinburgh," that she never
had been a servant

to

Herdman, the objection was
3

first part of the designation was correct.
where the witness was designed as " daughter of Tliomas

respect the
principle,

repelled, in
On the same

Foot, soldier, deceased, presently or lately residing with the said
Mary Murray," the designation was sustained, although she was
the daughter of Charles Foot, the other part of the designation
4
being correct and sufficient.

5.

The proper name

for a married

woman

is

that of

her husband, by which she is usually distinguished ; and
though it is usual to add her maiden name also, that is

not necessary, and where
tionable,

if

no other clue

given alone,

is

for her discovery

is

it is

held objecadded.

After a woman is married, she in common parlance bears her
husband's name, and is distinguished by that appellation, from
all other persons in her vicinity, of course it is the proper designation which she should receive, and although it is usual to add
her maiden name also, yet this is a mere superfluity drawn from
the analogy of the law in civil contracts, and noways necessary,
unless another woman of the same Christian name, married to a

man
it

of the same

being

name and

objected to Isobel

trade, exists in the

M'Callum,

place. Thus,
as
wife of John
designed

Margaret Greig and Others, July 1:5, I.s-JlJ; umvportnl.
3
Others, S,-pt. 10, 1 821 , Inverary , Shaw, No. 4:* -- M
1

"

Unix-ported.

same

M'Kenzii; and M'William, Ayr, April 1*13;

-

Duncan
.

uuroport.-,!.

(Julhruith

J.m.

I<,

and
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that her maiden name was Fraser, which was not set
the
forth,
objection was rightly repelled, upon the ground, that the
individual was clearly distinguished, and that this is an ordinary

M'Callum,

naming a married woman. This precedent was followed
in a case where the witness was designed as " Elizabeth M'Pherson, residing on the south side of South Street, Perth," and it
was objected, that her proper name was Kennedy, that being her

way

1

of

deceased husband's name, and that she exercised the trade of a
The withair-dresser, with the name Kennedy above the door.
ness was rightly rejected, as the designation in substantialibus was
such as was calculated to mislead. 2
the maiden name of a woman,
added such a designation as clearly
distinguishes her from any other person, it is held to be suffi"
cient.
Thus, where it was objected, to
Margaret Huddleston,
now or lately servant to Mrs Jane Blair, in Buccleuch Street of
Dumfries," that, though Huddleston was her maiden name, yet

But on the other hand,

though she

is

if to

married, there

is

man

name of Glover, and that
the Court unanimously repelled the objection, on the ground that the correct designation
of her mistress sufficiently distinguished the individual. 3
So also,

she had been married to a
that

of the

name should have been added,

" Catherine
Provan, daughdesigned as
ter of the deceased Robert Provan, and now or lately residing
with her mother, Janet Jardine, or Provan, in Lockerbie aforesaid," and it being objected, that she was the wife of John Reid,

a married

woman being

and should have been designed as such, or at least by his name
the objection was repelled, in respect it appeared from the deposition of the witness, that her husband did not live there, but
only came to it occasionally, and that the designation in other
4
respects was correct.
;

The

description of the place of abode, or trade of
the witness is sufficient, if it furnish the adequate means
7.

to the pannel for directing his enquiries,

would have been

ordinary attention,
ing him to the true person, although
in some subordinate particular.
Owens and

it

and such

as

with

sufficient for lead-

may be
s

inaccurate

J. Stewart, Perth, Sept.
Glasgow, Sept. 1792 ; Hume, ii. 372
3
David Haggart, June 11, 1821; Justice- Clerk's Notes.
1824; Shaw, No. 12.3.
4
Samuel Rutherford, Dumfries, Sept. 1825. Shaw, 143.
1

Collins,

1

)F

There

is
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a distinction in reason and principle, between an
name of the witness, or that of his parent,

inaccuracy in the

given, and in the profession which he follows, or the
he dwells. In the first case, the objection is so
where
place
strictly personal, and enters so completely into the essential parts
if it is

of the designation, that any error in these particulars, at once
that the witness presented is a different

lets in the objection,

But the

person from the witness designed.

case

is

different with

In such a case, there
the residence or profession of the witness.
is seldom any dispute about the identity ; the objection is not,
that a different witness from the one designed is presented, but
that the description of the trade or residence was so incomplete, or
so inaccurate, as to mislead the pannel in his enquiries, and that

he should be rejected. For the disposal of cases of
founded on reason and justice which is

for that reason

this description, the rule

adopted in our practice,

is,

that if the description

is

such as

make

enables the pannel
enquiries, and might, with ordinary
led
to
the
care, have
discovery of the true person intended, he is
to

not entitled to have the witness cast upon subordinate inaccuracies;
but that if the error or defect was of such a kind, as either renimpossible to discover who the witness is, or was calculated to mislead in the enquiries concerning him, the designation

dered

it

will be held bad,

The

and the witness

set aside.

case in which this principle was laid
Gardiner, for rape, Perth, Oct. 1811.

first

of John

down was
It

that

was there

is
objected to Margaret Gardiner, the person ravished, that she
"
of
at
Peattie, parish
designed as
daughter of James Gardiner

Kettins, and county of Forfar," whereas her father was dead long
before the date of the indictment, and she herself had removed
It was replied that Margaret
to a different place of residence.
The
in the libel as sister to the pannel.
Gardiner is

designed

" In
respect the purpose of serable to
ving the pannel with a list of witnesses is, that he may be
make suitable enquiries after them, and discover who they are,
case the pannel could be at no loss to
and that in this
interlocutor

discover

was

who

or

in these words,

particular
where the witness

scribed as the daughter of his
in

own

whose house they had both been

called was, as she

now

father,
living,

1

II.

John

CJiinliiu-r,

IVrlli, Oct.

-

I)

1811

;

de-

and
was but recently dead,

therefore, in this special case, repels the objection.

VOL.

is

that their father,

Ilium-,

.'..

B?2.

1

The

prin-
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ciple on
rect,

at

which

this interlocutor

was rested

is

unquestionably cor-

and

no

in that particular case it is certain the pannel could be
loss to discover who the witness was, as she was his own

but it is liable to this objection, that it supplied what was
;
defective in a designation in the list by a reference to the body
of the libel ; a proceeding which more recent practice has almost

sister

But this precedent was soon after folcompletely abandoned.
lowed by an authoritative judgment in the Supreme Court, in a
case which has always since been understood to settle the law on
a rational and decisive footing.
The witness there objected to
was John Bruce, described in the list as " Apprentice to David
Tait, hardware merchant, Royal Exchange, Edinburgh," and the
objection, which was instantly verified by the production of his
indenture, was, that lie was not apprentice to David Tait, but to
William Muir. The fact, however, turned out to be, that he
had been bound apprentice to Mr Muir, who had resigned his
business in favour of David Tait
that though the indenture was
not assigned, the witness was employed in the shop at apprentice's
wages, and that lie had styled himself, when examined in pre;

In these circumstances the
cognition, apprentice to Mr Tait.
designation was most justly sustained, on the ground that such a
description was here given as at once led the pannel to the shop

where the witness was

daily employed,

and that whether he was

apprentice, or employed at apprentice's wages, neither affected his
identity, nor could have misled or kept the pannel in the dark in

The interlocutor
his enquiries.
law on this important point "
:

was special, well expressing the
Find that the description of the

John Bruce, contains such a description of the occupaand the place where he exercised it, as furmeans
to the pannels for directing their enquiries
nished adequate
him
that the inaccuracy on which the objecto
and
with regard
witness,

tion of the witness,

;

founded, could not have defeated such enquiries if made
with any measure of the most ordinary attention therefore repel
the objection."
tion

is

;

1

The subsequent

cases have done

little

more, than follow out

and apply the leading principle thus established, with equal regard to the interests of justice, and the rights of the pannel.

" one
Thus, where it was objected to William Buchan, designed,
of the accountants of the Bank of Scotland;" -that he was not
1

Maedonald and Black, Tune

7,

1813; Hume,

ii.

373.

OF PAROLE PROOF.
accountant, but a clerk in the accountant's office ; but
Buchan was an old clerk in the office,
out, that

Mr

lit)

it

turned

and often

acted as accountant, subscribing on such occasions, pro-accountant, a majority of the Court held, that the inaccuracy was not
such as could mislead the pannel in his enquiries, and therefore
1
repelled the objection. This was followed in another case, where
the objection, that Elizabeth Clerk, designed as " wife of Donald

Buchanan, miner, at Cornbucbarrow," was truly his widow x he
having died some weeks before the service of the indictment;
was repelled, as enough was given to distinguish and lead to the
2
On the same principle, where it was
discovery of the witness.
objected to David Annat, now or lately apprentice to William
" in the
Anderson, mason in Lochie,
parish of Liff, and county of
Forfar ;" that Lochie was in the united parish of Liff and Binnore,

no such parish as that of Liff, the objection, as
3
truly frivolous, was justly repelled. So also, where a witness was
"
residing in Wellington Street,
designed Thomas Somerville,
parish of St Cuthbert's, and county of Edinburgh ;" and it was
stated, that he had been imprisoned for debt two months prior to
the service of the indictment ; the answer was sustained, that his
family continued to reside in Wellington Street, and that there" now or
the
fore a
clue was
and that there

is

words,
lately
just
given, although
residing in Wellington Street," were not added, which would
have rendered the designation correct. 4 In like manner, where
it

as

was objected to Elizabeth Hart, that she was only described
" wife of Charles
in the White
tanner,
Fortune,

residing

Horse Close, Canongate, Edinburgh," and that for the last four
months he had been a prisoner in the tolbooth of Edinburgh ; the
answer was sustained, that the object of designations in the list,
was to inform the pannels where to find them, and that the witness had resided at the White Horse Close, long after her hus5
So also,
band's imprisonment, and could be heard of there.
"
crofter at
Alex.
to
where it was
Clark, designed
objected
Clochan, in the parish of New Deer, and county of Aberdeen;"
that he had been for three years in the service of a farmer else-

where, and only occasionally came home, and on Saturday nights ;
but it appeared from the evidence of the witness, that his family
*
Per. Lord Ciilli.-* m<! 06
Thomas. Gray, July 11, 1814; Hume, ii. 373.
3
and
Perth, Sept. Hi.
Jolmstone
ii. 373
Ferguson,
Hume,
1817;
Stirling, April
' Hd.t. and r irh.'4
Archd. Ormand, Dec. 9. 1822; Shaw, No, 82.
Shaw, No. 71.
1

I

;

rinc Stewart,

June

8,

1

81 H

;

Hum.-,

ii.

.">(>4.
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the designation was sustained, on the ground
was a sufficient clue, and that that is truly a man's
home where his family reside, " ubi lares etfocos habet" Where
a man had been a weaver early in life, and then for seven years
a sailor, and then a weaver for five years prior to citation, and
" weaver," the
was in two different
he was

resided there;
that there

1

objection

designed

cases, affording nearly the

same principle,
being
" solicitor in Inverness ;"
it

2

same

species facti, repelled.
;
Andrew,
objected to John

M

On

the

designed

that he does not reside, but only has a

writing-office there; the objection was repelled, and it was laid
down, that a man is correctly designed as trader in such a town, if
3
The designation, William Thomson,
his shop is placed there.

labourer, Laugside-brae,

was sustained

and county being added. 4
It has repeatedly been

held, that a witness,

blest walks of

life,

is

sufficiently

as sufficient,

designed by

even

the parish

in the

his trade

and

humresi-

the street even of a large town, or in a borough of
smaller dimensions. Thus, the designation " John Rain, labourer,

dence

in

now

or lately residing in High Street of Glasgow," was sustained
as sufficient by the Lord Justice-Clerk, though it was strongly
urged that the street was of great length, and that the witness

This was followed by the whole Court, in
had not been found.
the case of .Joseph Bogle and others, Nov. 22, 1824, where the
" Isabella
designation objected to as insufficient, was that of
Duffie, or Farmer, wife of Philip Farmer, labourer, now or lately
residing in Cowgate of Edinburgh," and this was said not to give

an adequate clue.

The

6
repelled the objection.

Court, after a full argument, unanimously
On the same principle, the designation

" John Gordon,
sawyer, now or lately residing in Borrowstonness," was held sufficient, though it was argued that the county,
and a street of the borough should have been added. 7 So, also,
a witness designed " wife of

W illiam Luke,
T

was sustained, although

it

sailor,

residing in

was strongly urged by the

Stirling,"
prisoner's counsel, that, such a designation in a large town, such
as Stirling, truly gave no clue whatever. But it having come out
1

James Webster, Aberdeen, April, 1826; Pitmilly and Alloway ; unreported
Robert M'Gavin, Perth, April 1826; unreported; and Beatson Forsyth, July 18,
3
Macdonald and Others, June 1823; unreported.
1822, High Court; unreported.

8

4

Thomson and Fram, January 22, 1827; Syrne, 59.
Mary Horn or Macstraffie,
6
Glasgow, Sept. 1823; unreported.
Joseph Bogle and Others, Nov. 22, 1824; Shaw,
7
No. 131
Stephen Fre\v, March 13, 1821.
5
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in the course of this witness's examination, that this

-.'

I

woman had

for three years regularly exercised the trade of a midwife, in that
borough, the Justice-Clerk stated, that that particular should have
to her designation ; that the prosecutor is bound to
the information to the pannel which he himself possesses,

been added
give

all

and that the reason why the trade and street is held a sufficient
designation, even with the lowest class of witnesses, is, that
nothing else can in general be given, as the habitations of such
persons seldom have a number affixed to them. In truth, it seems
just, that in any considerable town, such as Stirling, Perth, In1

verness, Kilmarnock, &c., the street in which the witness resides
should be added, for it is next to impossible in such a case, if the
witness is in the lower rank of life, and has no shop of his own,

him

and such, accordingly, has been the usual course
It was sustained as a sufficient objection to
Walter Turnbull, designed brother of the said John Turnbull,
who was sufficiently designed, that no residence or trade of the
2
witness himself was given.
Although, however, it is never necessary to add the number of
the street, yet if this is done, and it proves incorrect, the witness will be cast.
Thus, a witness having been designed as
residing at 128, Trongate Street of Glasgow, and it having been
objected that he resided not at No. 128, but at No. 158, the
3
objection was sustained.
Moreover, though this latitude has been introduced into our
to find

out,

in subsequent times.

practice,
attention

where the designation given is such as with ordinary
might have led to the discovery of the witness, yet

where a trade or residence, positively erroneous, is given to the
witness, the principle of law still is, that he must be rejected;
and the Court will have the less scruple in enforcing this principle
now, as such objections must be stated before the jury is sworn,
and therefore the sustaining them will not, as was too often the
case under the old law, lead to the acquittal of a guilty person.
" Arthur
Street,
Thus, a witness being designed as residing in
Edinburgh," and it being proved by her that she resided in East

Arthur

riari',

Edinburgh, which

is

at right angles to
4

Arthur

A

witat its foot, the objection was
"
in
Bull's
ness designed as
silkweaver now or lately residing
Street,

1

though

Willi;iin

IN! 7;

sustained.

Ward, Dec. 22, 1817; Justice-Clerk's notes.
3
ii.
Barnard Kean, Glasgow. S, T t.
373.

Hume,
ill

an.-l

M'Donald, Nov. 27, 1826; Synic,

1J>.

'

1

George Broi-k,
s-j

I

;

S],;i\v,

.l;in.

No. 47.

<1,
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Close, Edinburgh," was set aside, as

it

appeared that he did not

reside in Bull's Close, but only rented a loom there, and lodged
elsewhere. 1
In like manner, a witness designed as residing in
Arthur Street, Edinburgh, when it turned out that she resided

Middle Arthur Place, was cast and withdrawn. 2 So also three
witnesses were set aside in a case at Aberdeen, in consequence
of the omission of the word street after Hutcheon, in the list
annexed to the libel. 3 On the same principle, where the designation was " daughter of the deceased A. B., labourer in Camlachie," without specifying where the witness herself resided, this
was justly held to be an insufficient designation, as affording no
clue whatever for her discovery. 4
So also, where a witness was
" tenant in
in
as
Balnab,
designed
parish of Urquhart and county
of Ross," the objection was held good, that the parish of Ur-

in

quhart

is

in the

5
county of Nairn.

It is

obvious that any error in

the parish, unless the place is so considerable as to be known of
itself, is an insurmountable objection ; because it sets the witness
into an entirely

otherwise

when

wrong quarter
the place

is

to

make

sufficiently

The case is
enquiries.
of itself, as Edin-

known

There the error in the
burgh, Glasgow, Perth, Dumfries, &c.
is of no consequence, as it is not by the
parishes, but the
streets or names that places in such towns are usually sought
parish

after/'

In the designation of witnesses in the lower ranks of life, care
should be taken to describe their residence, by the person with

whom

If
they lodge, if they do not keep a house of their own.
a labourer or weaver lodges in the house of a lodging-house-

keeper in Canongate of Edinburgh, or Gallowgate of Glasgow,
it affords no clue whatever to describe them as residing in that

The prosecutor must go a step farther in such a case,
street.
and describe the name and trade of the householder under whose
roof they dwell.

This

is

invariably the practice of late years,

wherever the witnesses are in the middling or lower ranks of
life, and do not keep a house of their own.
In the designation of persons in the higher walks of life, possessing a status or rank in society, carrying on a profession in a particular town, officiating as a clerk in a banking-house, or the like,
a

Mysie Brown, March 13, 1827; Syme, 152.
John Mathers, Aberdeen, April 1828; unreported. 4 James Gilchrist, Glasgow,
5
Donald Campbell and Others, Inverness, Sept. 24, 1816 ;
Spring 1808; Burnet, 454
1

William Robertson, July 12, 1821.

3

unreported.

6

Vide Ante, p. 266.
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the rule

is

greatly and justly modified, and

1

it is

>;}

held sufficient to

their place of abode and profession generally, without
such a detail of the residence as would be held necessary

mention

giving
with persons in a humbler sphere.
" Cashier of the Greenock
nation,

On

this principle, the
desig-

Bank Company," was

held

without any specification either of the witness's resiIt has for many
dence, or the place of business of the bank.

sufficient,

l

years been the invariable practice to design all officers and clerks
in banks, or other public offices, by the name of the bank, as
" clerk in the office of Sir William Forbes and
Company, bankers, Edinburgh," instead of their private residence, that being in
truth the clue which most certainly and easily leads to their disOn the same principle, all persons holding a public
covery.

situation, as the Sheriffs of counties, Justices of Peace, Procurators-fiscal,

Judges of every

sort,

Professors in Universities, and

physicians or surgeons of note, are held to be sufficiently described
by their profession and general place of residence or business,

without any specific description, as "

Dr Thomas

Charles Hope,

So
professor of chemistry in the University of Edinburgh."
also a clergyman of a parish is sufficiently described as such,
without specifying his place of residence, and any considerable
merchant or master manufacturer, by his description as merchant
or manufacturer in

Glasgow

or Edinburgh.

But where a gene-

designation of this description is alone given, it
must be correct or the witness will not be received; and on

ral professional

" one of his
principle, where a witness was designed as
Majesty's Justices of Peace for the county of Forfar," and it was

this

objected that he was not on the roll of Justices, but only a Justice qua provost of the burgh of Forfar, the designation was
2
held to be insufficient, and the objection sustained.
Frivolous objections were frequently moved to the words
" now or
lately residing with," as leaving it in doubt whether
it was the residence of the witness which was described, or that
of another person which left no adequate description of his dwell" David Knox, carter, now
ing. Thus, where the designation was
or lately residing with his mother, Magdalen Wilson, or Knox,
of David Knox, carter at Gilmerton, in the parish of
of Edinburgh," it was objected that no
Libberton and

widow

county

residence was given for the son, and that the designation of the
1

M'Kny and

v

M'Niel,

April

1817,

Milne, July 14, 1824; unreported.

Glasgow; uureported.

AleximK-r Martin or
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who was dead, was not enough.
Lord
Mackenzie was sustained by
by
father,

But the reply suggested
the Court, that the word

"

residing," in the beginning of the designation, naturally connected with the habitation assigned in the end, and that the residence of the witness must be held to be the place there specified.

1

A similar objection was repelled in a late case, where
" Christian
Thomson,

the designa-

now

or lately residing with James
Dickson, labourer at Loanside, in the parish of Dalkeith," was

tion

objected

to,

on the ground that no residence

for

Dickson was

The answer was unanimously

set forth.

"

2
residing" clearly applies to both.
"
A. B. or C., wife of
was designed

held good, that the word
So also where a witness

D.

C., tanner,

and now or

lately residing in Burnet's Close, High Street, Edinburgh," it
was held that this gave the residence of the husband as well as

the wife. 3

Decisions have varied upon the effect which should be given
two persons of the same trade, name, and sirname

to the fact of

existing in the same place, a circumstance which frequently occurs,
especially in Highland parishes. In one case, a witness designed
"John Monro, now or lately residing in llhinovie, in the
parish,"

But

&c.,

later

was

cast,

decisions,

as there

were two John Monros

there.

4

pronounced since these matters have been

frequently brought under the notice of the Court, have settled
this point on a different and a more correct footing. Thus, where

was objected to the designation of Thomas Somerville, described
as " residing in Wellington Street," that there were two Thomas
it

Somervilles residing there, the objection was, after full consider5
This precedent was folation, repelled by the whole Court.

lowed by Lords Pitmilly and Alloway at Inverness, May 1826,
where the designation, " Donald Ross, now or lately residing at
Altass, in the parish of Creich and county of Sutherland," was
objected to, on the ground that there were two Altass's, and three
Donald Ross's residing at the two. The objection was, after a full
argument, repelled, on the ground that there could be no difficulty
in discovering the witness, and that unless the prisoner could assert
and prove that he could not discover which it was, the objection
was without foundation. 6 The whole Court gave a similar judg*
James Mitchell and John Sharp, July 11, 1825; Shaw, 136.
William Thomson
3
James Jones, March 13, 1826 ; unre22, 1827 ; unreported.
5
4
Archibald Ormond, Dec. 9, 1822;
Inverness, April 1816; John Ross.
ported
1

and Others, Jan.

record.

6

James M'Lean, Inverness,

May 1826;

unreported.
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ment

|

^;,

in the case of Isabella

Blinkhorn, January 1824, where FinHay? designed "carter, now or lately in Johnston, in the
Abbey Parish of Paisley," was objected to, on the ground that there
were two Finlay Hays, father and son, both carters, who both
resided there.
The answer was unanimously held to be good,
lav

that the pannel could easily, by sending to Johnston, discover
which it was.
This point, therefore, may be regarded as fixed,
and there can be no doubt that it is fixed on right principle, for
1

by the very
he haa

fact of stating the objection, the

pannel proves that

dificorered the witness, as well as the other

person bearing

the same name.

The

designation, present prisoner in the tolbooth of Edinburgh, Glasgow, &c. is justly held sufficient, unless there are
other prisoners of tli same name also confined there, in which
case

advisable, if possible, to add some other distinguishing
as the trade, father's name, &c. to distinguish the one from

it is

mark,

" John
objection that a witness was designed
of
accordin
the
Castle
Edinburgh,"
Campbell, present prisoner
ingly was repelled, even though it was alleged at the same

The

the other. 2

time, that all access to the witness had been refused ; it being
held, that the proper remedy in the latter case would have been

have made an application to the Court for authority to visit
3
the prisoner, which would unquestionably have been granted.
And even where there are other prisoners of the same name in
consideration whether there is any rational ground
jail, it deserves
on which the objection could be sustained, since the law has been
to

no good objection in the ordinary case that there
are two persons <of the same name, sirname, and trade, in the
same village or town for how narrow are the limits of a jail,
settled, that

it is

;

and how easy of access the prisoners there, compared to the
smallest village or town in the open country? At all events, this
of the
objection is one like all others which go to the sufficiency
must
which
or the means of getting at the prisoner,
designation,

be stated before the jury
nel has

little

is

sworn, and which, therefore, the pan-

interest to propone.

a good reply to any objection founded on an
error in a name, that the witness is designed as lu> has
8.

It

is

designed himself, and signed
1

Isabella

when examined

IHinkhorn, Jan. 1824; unreported.

July 19, 1817

;

ibid.

3

Andrew M'Kinlay, July

Hume,

ii.

1!. 1*17.

J373

;

in

jnvcog-

Andrew M'Kinlay
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nition

or to an alleged insufficiency of designation, that
made no enquiries to discover the witness.

;

the pannel has

It is impossible that

any prosecutor, how accurate or indus-

trious soever, can be acquainted with the names of all his witnesses, except from their own report or signature. If, therefore,
he designs a witness by the same name and mode of spelling as
the witness has designed, or signed himself, he has done his

utmost to be accurate; and the pannel will not be permitted

mode

afterwards to object, that that

whether

of signing or spelling was

right or wrong,

it at least fixes
erroneous, since,
the identity of the person, seeing he himself signed in that way,
and has furnished him with the means of discovering who he was,

as

is

But

proved by
it is

his

it is

having discovered and stated the objection.

a different matter where the error occurs in the designa-

tion of the trade, or habitation of the witness

though he cannot be supposed
the

1

names of the witnesses,

to

;

for the prosecutor,

know from

personal knowledge
yet supposed to know where they
how to get at them.

is

having known
a good answer to any objection to the sufficiency of
the designation of a witness, if the pannel has not made any
live,

from

his

It is also

This was held as fixed
enquiries or attempt to find them out.
law in many cases before the late statute was passed; 2 but since
The
that took place there can be no doubt upon the matter.
be
stated
now
of
must
to
the
the
objection
sufficiency
designation
before the jury is sworn, on the ground of the pannel's having
" been misled or deceived in his
inquiries concerning such witness, or unable to find out such witness ;" and, of course, unless

he

can allege that he had sought for him, he cannot allege any of
these things.

9- If the witness

designed as residing in a particular
place, he will not answer the description unless he is
but under the words
actually residing there at the time
" now or
which
are
now
lately,"
usually added, it is sufficient if the witness has resided there at any time during
is

;

the term preceding the Whitsunday or Martinmas
before the service of the list.
1

James Wilson, March 14, 1826; unreported.

?

last,

Archibald Ormoml, Dec. 9, 1822.
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prosecutor designs a witness as presently residing in a
particular place, or keeper of a toll-bar, without any addition, it
If the

evident that the designation is erroneous if he does not reside
there, or keep the bar, at the time of serving the libel, and so it
is

has been held.

1

This principle was applied with great, and, it
be
with
excessive strictness, at Aberdeen, Spring
may
thought,
in
the
case
of
John
1826,
Murray. The principal witness in that
" Christian
which
one
was
of
case,
rape, was designed
Urquhart,
daughter of, and then, and now or lately residing with Alexander Urquhart, at Knockies, in the parish of Turriff and county
of Aberdeen." It was objected, that she did not reside with her
father at the time of the assault, but

and had lived with him

came there a fortnight after,

since, but at the time libelled lived with a

Mr Milne, in a different parish. Lords Pitmilly and Alloway sustained the objection, in respect it occurred in so important a
particular as the description of the person assaulted, and the
2
But this case, which
pannel was in consequence acquitted.
was judged on the principles applicable to the description of a
person injured, which are different from those which regulate

the designation of a witness, may now be fairly considered as
wrong decided, since the learned Judges themselves who pronounced the decision, came to be satisfied on consideration that

was adjudged with excessive strictness. The designation was
the main correct; it rightly set forth the witness's present
residence and name and the particular added unnecessarily, in
regard to her residence at the time of the assault, was a matter
of no sort of moment, an inaccuracy in which neither affected

it

in

;

the identity of the person, nor could possibly mislead the pannel
in his enquiries.
But this case, where the principle was thus
to
an
extreme
pushed
length, shows the accuracy which is requisite

where a positive allegation

is

made

as to the present resi-

dence of a witness.

To obviate this risk, the practice has been introduced, and has
now become a fixed matter of style, to design the witnesses as

" now or
In interpreting
lately residing" in the place described.
the words " or lately," the Court have adopted the reasonable
and just principle of holding it to apply to the whole term preceding that in which the service of the libel occurred, so that if
the witness resided there at
time during that term, the desigany

1

n,

Adam
I'--.

Scot and Others, Jedburgh, Sept. 1815

*

John Murray, April 1826

;

Hume,
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nation

is

first laid

deemed sufficient. This principle appears to have been
down at Glasgow in October 1818, in the case of Mac-

millan and Rob, where it was objected to Colin Black, designed
"
porter, now or lately residing in King Street, Calton of Glas-

gow," that he does not now reside in King Street, but in Catherine Street, to which he moved from King Street at Whitsunday last. The Court repelled the objection, upon the reasonable and sufficient ground, that as Whitsunday and Martinmas
are the ordinary terms of removal from dwelling-houses, the
"
phrase
lately" cannot so well be limited by any period as by
the term preceding that in which the indictment is served. 1 This

was followed by a judgment of the whole Court on January 11,
1823, where it was objected to Isaac Martin, designed as "now
or lately residing with Arthur and Colquhoun, publicans, Dow's
Edinburgh," that the witness has not resided
last term of Martinmas.
The Court sustained the answer, that the witness had been servant there up to the WTiitomday /vmv////y, and that the phrase
" now or
Lately," embraeei the whole period of the term precein which the libel is served. 2
that
The same rule was folding
lowed in a prior case, where it was objected to Janet Cairns,
"
designed as
daughter of Andrew Cairns, deceased, architect
in Edinburgh, and now or lately residing at Kilmun afore-

Close,

High

Street,

with Arthur and Colqiihomi since the

said," that the first part of the designation afforded no sort of
clue ; and that as to the second, she had left Kilmun six months

before the service of the

The same

libel.

The Court repelled

the objection. 3

was followed by the High Court in a late
was objected that a witness designed " as now or
lately residing in Burnet's Close, Edinburgh," had been three
months in jail at the date of the service of the libel, the words
case,

principle

where

it

" or
lately" being held amply sufficient to render the description sufficiently accurate, 4 and a decision to the same effect was
given in a later case, where the objection taken to a witness was,
that he was only designed as residing at Camelon, whereas he

had removed from thence
indictment.

5

The

fifteen

weeks before the service of the

Justice- Clerk

decided the

point without

allowing an answer from the prosecutor.
8
Charles M'Laren and
Knox, M'Millan, and Rob, Oct. 2, 1818; Hume, ii. 374.
3
J.
No.
83.
Shaw,
1823;
M'Dougall, April 19, 1817, Inverary.
5
James Jones and Others, March 13, 1826; unreported
Francis Cotvkburn, Stirling,
1

Others, Jan. 11,
4

April 1828.
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10. Every objection to the designation of a witness
must bo stated before the witness is sworn and if not
then stated, it cannot afterwards be received, how well
;

r

founded in

itself.

When a witness is brought into Court, the pannel is asked
whether he has any objections to him, and if none are stated, or
After that has been
if stated, if they are repelled, he is sworn.
fixed
that
no
to
it
is
a
done,
objection
designation can be
principle
received, even though it should be perfectly well founded in
itself, and has come to the knowledge of the pannel for the first
So it was unanimously
time in the course of the examination.
held by the Court in the case of Ebenezer Knox, June 16, 1817 2
and the law has since been often laid down in the same manner from
the chair, with the concurrence of the whole Court, though, from
1

;

the point being considered as so fixed, no argument took place
in regard to it, nor any argument entered in the record.

SECTION

III.

OF THE SWEARING OF WITNESSES.

All objections tending* to exclude the witness, of
is sworn.

1.

whatever kind, must be stated before he

THE

rule of law, that all objections to witnesses must be stated
before they are sworn, is not confined to objections to their citaIt applies also to all objections tending to
tion or designation.
exclude his testimony, founded on the fame, situation, or behaviour

infamous, or interested in the
this principle founded in our practice, that

of the man, as that the witness
issue.

3

So strongly

is

is

examinaaccidentally came out in the course of the
tion of a witness, that she had been convicted of reset at a preeven where

it

vious Circuit Court,

it

was

laid

down

as clear

law on the Bench,

her admissibility could be founded on that
circumstance, in respect that she had been sworn without objeccontion, although in that particular case the Lord Advocate
4
sented ex (jratia, not to press her examination.

that

no objection

The

to

however, applies only to objections
or which go to exclude the witness altogether.
1

rule,

Burnet,

4.>.j

Adams and

;

Hu,n.-,ii. :\1:}. :J7<>.

Ri-il,

Juno Hi,

1

,s-_s

;

*

to admissibilityt

(Vrtainly the

:t

Hum<>,

Hume,

ii.

ibi.l

:J7r>.

Hum.-,

ii.

:)7i>

;

Huriu-t,
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same does not hold with those minor imputations, which go only
to impeach his veracity, or diminish his credibility with the jury,
such as previous convictions for crimes not inferring- disqualification to give testimony, irregularity of life, intimacy with the
pannel, near relationship, or the like, which go to affect his credit

These facts may be, and constantly are elicited, either in"
only.
cross-examination or in the course of an examination in initialibus
only.

Farther, though the rule is absolute, that all objections to
admissibility, must be stated before the jury is sworn, yet cases
may be figured where it must be competent in one shape or

by motion in arrest of judgment, or application to
the royal mercy, to have the whole proceedings set aside.
Put
the case, that a stranger personates a witness, answers to his name,
another, either

sworn as he, ami that in the course of the examination the
comes to light, can it be imagined, that in such a case no
redress can be obtained, and that a trial tainted with so fatal an
irregularity must lu'ci'^arily be sustained?

and

is

truth

1

2.

If

no objection be

stated, the witness

is

to be

sworn

common

form, according to the method of the religious persuasion to which he belongs, the affirmation of
a Quaker being now, by special statute, equivalent to the

in

oath of another individual.

Where no

objection is stated to the witness, he is next to be
the
and
words of the oath admirably calculated both to
sworn,
the
witness
with the solemnity of the occasion, and preimpress
vent the subterfuges by which the truth is too often attempted
" I swear
to be concealed, are in these terms
by Almighty God,
and as I shall answer to God at the great day of judgment, that
I will tell the truth, the whole truth, and nothing but the truth,
in so far as I know, or shall be asked on this occasion."
Then
:

follow the purging the witness from malice and partial counsel,
which shall be immediately considered.

Those of the Protestant church, whether Episcopalian, Presbyterian, or Dissenter, are all sworn, standing uncovered, with the

right hand uncovered held up. But Catholics are sworn holding
the right hand on a cross drawn in pencil or chalk on the Gospels,
1

Hurao,

ii.

376

;

Bnrmt, 455.
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that being the form which is considered most obligatory by perJew is sworn in the usual
sons of that religious persuasion.
manner, with this difference, that he puts on his hat, and holds
the Old Testament between his hands when taking the oath and

A

;

so

has been done on various occasions.

it

1

It

has been held in

England, that a Mahometan witness should be sworn on the
2
is the
practice in such cases in that country.
Formerly it was enacted, by an express statute, that no Quaker

Alcoran, and that

could be permitted to give evidence in a criminal trial, unless he
took the oath in common form, though the case was otherwise
in civil matters.

3

But

now

this is

altered

by the 9 Geo. IV.

c.

" that
29, which enacts,
every Quaker who shall be required to
give evidence in any criminal cause or prosecution, shall, instead
of taking the oath in the usual form, be permitted to make his or
her solemn affirmation or declaration, in the words following:
I do solemnly, sincerely, and truly affirm and declare,' which
affirmation or declaration shall be of the same force and effect in
6

if such Quaker had taken an oath in the
any Quaker, making such affirmation or
declaration, shall be convicted of having affirmed and declared
any matter or thing, in such a way, as if the same had been
sworn to in the usual form, it would have amounted to perjury,
every such offender shall be subject to the same punishment, to
which persons convicted of perjury are liable and if any Quaker

all

Courts of Justice, as

usual form; and

if

;

shall refuse to

make such

affirmation

and declaration, or having

made

the same, shall refuse to give evidence, or shall wilfully
conceal the truth, or be guilty of wilful prevarication, such
Quaker shall be liable to the same pains of law which apply to

The
such offences respectively where an oath is administered."
effect of these enactments, is to put the solemn affirmation of a
Quaker on a footing of equality, both in respect of solemnity,
4

credibility,

and

responsibility,

when emitted

in a criminal trial,

with the oath of an ordinary witness.
3. It is

incumbent on every witness, excepting Quakers,
must take the solemn affirma-

to take an oath, and they
tion above set forth ; and

if

the witness decline, he

may

be summarily imprisoned by order of the Court.
1

ed.
lift.

John Rennie, July 16, 1821 ; Lnidlaw and Spittal, Glasgow, S.-pt.
*
2l> Goo. II. C. 46, >>. M7.
'John Ryan, 17*4; Leach, i. 54.
1:

5.

!*_>:};
ft

un report-

Qeo. IV.

e.

OF PAROLE PROOF.

432

It sometimes happens, that witnesses, from religious scruples,
refuse to be sworn, resting their determination in general on the
well-known text in scripture, " swear not at all," which they consider as decisive, not only against unnecessary or profane swear-

ing, but any taking of an oath whatever, even on the most necesHowever much law may respect consary or solemn occasions.

scientious scruples, even in their most absurd or extravagant consequences, it cannot admit as an excuse from taking an oath,

what obviously

strikes at the root, not only of all judicial proce-

It is
binding obligation between man and man.
therefore settled, that in such a case, the obstinate witness may

dure, but of

all

be committed, and such committal

may

continue, until

it

appears

to the Court, that the length of the confinement has expiated the
In the trial of Thomas Muir, accordingly, Aug. 30,
offence.

17M,

a witness

though
brought back

jail,

form.

1

as

who

refused to take an oath, was committed to
after entering the prison, he was

he relented

own request, and emitted an oath in common
obstacle occurred in a later case, and a com-

at his

The same

mittal to prison was attended with a similar effect of overcoming
the witness's scruples, and inducing him to take the oath." But in

a subsequent instance, a witness, who on religious scruples refused
to swear, was committed to prison, and after lying there for a
This man
fortnight, was liberated on his expressing contrition.
3

declared in the witness's box. that he would not take an oath,

though called on

to

swear against a

man whom he had

seen mur-

der his wife before his eyes; an admission which, Lord Gillies
justly observed, rendered all hesitation as to the course which
should be pursued in regard to him unnecessary.

Children under the age of twelve years cannot be put
upon oath, but they may be examined on declaration, if
4.

they appear to be intelligent, and to understand the obligation of speaking the truth, though without that sanction.
happens very frequently in criminal trials, that children are
upon to give the most important information, from having
witnessed acts of the greatest moment in the case and when
It

called

;

1

Hume,

ii.

377.

8

Donald Elphinston, June
Shaw, No. 19(5.

Tweedie, June 22, 1829;

1,

1824;

3

unreported.

Christian
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they are simple and ingenuous, they generally give better evidence^han any other person. The rule has now been for a number of years fixed, that a child may be sworn above, but cannot
be sworn under twelve years; but that, though
they may be
sworn above that age, this should not be done under fourteen,
if it

appears, from defect either of education or intelligence, that

he does not understand the solemnity of an oath.
Numerous
cases exist on both sides of the line, which demonstrate how com1

pletely this rule is established in our practice.
Thus, on the one hand, in the case of Richard Broxup, Dec.
29, 1800, Christian Dalzell, a witness for the prosecutor, "having

declared she was below twelve years of age, which was not denied
by the public prosecutor, therefore the Lords find that she cannot be put upon oath, but that it is competent to take her evidence
2
by way of declaration." All witnesses since that time, below that

Thus, Lachlan
age, have been examined by declaration only.
"
ten
of
was
M'Intosh,
examined, not upon
being only
years
age,
3
by declaration only." David Alvick, a boy of fourteen,
was examined in the same way; 4 as was Joseph Alison, aged
5
The same was done with a child
eleven, in a still later instance.
of eleven years of age, whom the Court refused to have sworn,
but examined on declaration. 6 A girl of ten years of age, emitted
her declaration only in a subsequent case, 7 and the rule of never
swearing a witness below that period is now fully established.

oath, but

On the other hand, it is established by an equally clear train
of precedents, that a child above twelve years of age may be put
on oath if he appear to understand its nature, and that this ivill be
done if his intelligence and education fit the witness to receive it.
Thus, in the case of Charles Fallon, Aug. 10, 1775, alleged to
have been committed on a girl hardly arrived at woman estate,
Betty Tweedale, aged fourteen and some months, Mary Sneddon, aged thirteen and some months, and Janet Blackie, aged
8
In a
twelve and some months, were sworn without objection.
9
Still
later case, Margaret Yule, aged thirteen, was also sworn.
after
sworn
was
a
months
more lately, boy of thirteen and some
hum-,
Hume, ii. 341 ; Burnet, 391. 8 Richard Broxup, Dec. l><>, 1*00
"John Batterly, Jan. 11, 1805. 4 John Brown, Perth, Oct. 7, 1*11;
1

;

5

Inglis,

187

"

ii.

341.

ibid.

John (;ibl>, Aberdeen, Sjuin- 1*17; unr.-ported.
Ua.-, July 2-J, 1 *l 7.
M'Gilp, and Grant, Dec. 27, 1826; Niel and Bruce, June 4, 18'27 ; Syme,
9
Daniel M'Kay, July 3, 17*1.
Hume, ii. 341
fl

Joseph

7

I

VOL.

II.
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And in the case
some preliminary questions from the Court.
of Archibald M'Quarry, Nov. 24, 1817, a boy of thirteen and
some months was sworn as a witness, though that was objected
to, both on the ground of his nonage, and his bad character, having
been repeatedly in bridewell.
But it is not imperative on the Court to swear a witness little
more than twelve years of age but they may examine him on
1

;

of intelligence or defect of education
seem to point to that as the more expedient course. Thus, in
one case a boy under fourteen, 2 and in another case a boy above
declaration only,

if his state

3

were examined on declaration only, as it appeared from
their answers that they did not understand the nature of an oath.
The same course was adopted for a similar reason in much earlier

twelve,

cases.
Thus, William llankin was examined on declaration,
4
as was John Paterson, aged twelve
though turned of thirteen
and six months; and another boy, though past thirteen, on which
occasion .the Court declared a witness under fourteen should not
be sworn if be does not understand the nature of an oath.' Children of a much earlier age may be admitted to give evidence by
;

3

of declaration, where the justice of the case requires that
Thus, Lord Braxfield admitted, in a
they should be received.
case of fire-raising, the declaration of a girl of eight, and a boy of

way

7

At Dumfries, May 1774,

the principal witnesses were
and one of nine years of age. 8 And in the
case of Findlater, Inverness, Oct. 1749, the two chief witnesses
were a girl of nine, and a boy of thirteen. 9 A girl between eight
and nine was admitted on declaration in the case of Davidson,
10
Aberdeen, Sept. 1765. Our later practice has been entirely consix years.

two boys, one of

ten,

formable to these precedents. Thus, in a case of assault with
intent to ravish, a girl of nine, arid a
boy of ten, were lately
admitted to give their evidence. 11
child of eight years of age,

A

the person ravished, was received, and gave her evidence by
12
and
declaration, in the case of James Burtnay, Nov. 15, 1822;
in that of

John Lovie, Aberdeen, Sept. 27, 1827, who was most

'Main and
26,
*
6

8
Alex. Buchan, April
Aitchison, March 25, 1818; Hume, ii. 342.
1819 ; Shaw, No. 26. 3 Alex. Sinclair, Inverness, April 8, 1822 ; Shaw, No. 67.
David Young, July 31, 1738; Hume, ibid. 5 John Reid, Aug. 1, 1774; ibid

Adam

net,

Oct.

Scott, Jedburgb,
8

343

1749; Burnet,

ported.

Autumn

1805.

Macknight, Dumfries,
ibid

ls

Unreported.

10

Ibid

7

Janet White, Jedburgh, April

May 1774; Burnet,

ibid.

9

172

;

Bur-

Findlater, Inverness,

" James
Purves, Jedburgh, Autumn 1819

;

unre-
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ably defended by

I'll
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Cockburn, a boy only seven years old was

examined on

declaration, concerning a fact intelligible to an
infant of his years.
These precedents render it unnecessary to
1

where the same was done with witnesses from
seven to ten years of age, the names of which are given in the
refer to other cases

note.

2

The age
he

first

the

fit

of the witness

is

to

be judged of by the time when

appears
give evidence ; and therefore, if he is of
at
that
time, he may be sworn, though at the time
age
to

when

the facts spoken to occurred, he was too young for that to
have been done. 3 This, however, is to be understood only if the
facts spoken to are such as a person at the age of the witness

when they occurred

could understand, and they occurred not very
4
before
the
Instances accordingly have
long
period of the trial.
occurred in our practice, of a witness of twenty-two being allow-

ed to depone to facts which he witnessed when only eleven years
and a half old 5 and of a witness being rejected under circumIn truth, no fixed rule can be laid
stances somewhat similar. 6
down for such cases but they must be governed by their own
;

;

circumstances, as the nature of the facts to be deponed to, the
age of the witness when they occurred, the distance of time
between that and the trial, and the degree of intelligence which

he exhibits when tendered
5.

for examination.

7

Persons cannot be sworn as witnesses who are

idiots,

insane, or labour under total incapacity arising from any
physical defect ; but those who are deaf and dumb may

be received, if of sufficient intelligence and capacity to
understand the nature and obligation of an oath.
from the first principles of evidence that no person
be allowed to give testimony in criminal trials any more
than civil cases, who is not fully aware of the import of what he
is swearing, and capable, from the state of his mind, of fully
It results

to

is

involunderstanding both the obligation of an oath, and the facts
ved in his deposition. Of course idiots, madmen, or lunatio,
must be excluded, if they are either constantly in that condition,
1

Hume,

April

"27,

ii.

Dunbar, July
7

Burnot,

*

942.

David M'llwan, Ayr, Sept. 1815, ahoy
4
8
Burni-r. :i!M>
Hume, ii. 342.

181 7, a boy of nine.

.'}!(>.

12,

lli.T?

;

Huino,

ibid.

fi

Lv<- and Otfer*

of
;

nine; (iibb, Perth,

Hum.-,

M'in-1,

,

ibid.

11^7;

s

(Javin

ibid
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or subject to such frequent returns of the malady, and at such
1
short intervals, as renders their testimony unfit to be relied on.
If any one be deranged at times only, his testimony

cum

may

be taken,

concerning any matter which has fallen under
his observation when in a state of sound health, if he is in the
at least

same

state

?iota,

when examined

at the trial,

and no such serious

fit

of

insanity has since intervened as to cloud his recollection, and
cause him to mistake the illusions of his imagination for the events
he has witnessed ; 2 but if these requisites be awanting, he should
either be totally rejected, or received with the greatest caution.
The law of England is the same on this head. 4
It is the

3

province of the Court alone, to decide upon an objec-

tion of this description, as upon every other matter which relates
to the admissibility of or legal objection to testimony.
Where,

therefore, the objection of insanity or idiocy is stated, it is their
duty to proceed to take the evidence that may be offered, and

either to admit the witness, reject him, or admit

the justice of the ease

may seem

to require.

him cum

nota, as

This was accord-

5
ingly done in several early cases, as well as in a late case, where
the objection was that the chief witness, the person robbed, had
been in a strait waistcoat recently, before the robbery was com-

A

mitted, and was generally accounted an insane person.
proof
was allowed ; but the import of it was, that the insanity was of
that kind only, which frequently arises from excessive drinking,

and rapidly subsides with the termination of that state of exciteand the witness was accordingly admitted. 6
It is no objection to the admissibility of a witness that he was
born deaf and dumb, and continues so at the time of the trial, if
he has received such tuition, by signs or otherwise, as renders
him capable of distinct memory, and of understanding the nature
This was settled, after full consideration, in a case
of an oath.
where the chief witness, in a case of rape, was deaf and dumb
but had been instructed by teachers, by means of signs, in regard
to the nature of an oath, of a trial, and the obligation of speaking
the truth on such an occasion.
After taking evidence in regard
to her qualifications in this respect, from those who had instructed
her, the Court found that she was of sufficient capacity to be
examined as a witness, and allowed her to be examined accord-

ment

;

;

1

Hume,

20.

1826

5

;

ii.

340

;

Burnet, 390

Love and Others, May,
Syme,

p. 31.

4,

8

3

4

Ibid
Hume, ibid. Burnet, 390.
Philips, i.
6
Thomas Meldrum, Dec. 11,
Hume, ii. 340
;
;

1687
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ingly by means of interpreters.

manner

-1:17

She gave her deposition, in a
by means of signs but having

;
perfectly satisfactory,
failed in establishing the completion of the crime, the
prisoner
was acquitted. 1 The rule is the same in this particular by the

law of England. 2
6.

All persons

who

believe in

God and

a future state

are admissible, of whatever creed or religion they may
be ; but in England avowed atheists or infidels are utterly
inadmissible.
It
frequently happens that persons are called on to give evidence, who are neither Christians nor Jews ; but Mahometans,
Gentoos, Lascars, Chinese, or others, who are entire strangers to

the Christian faith.
The rule of our law, accordingly, is, that
such persons, whatever their persuasion may be, are admissible to
3
give evidence, if they believe in God and a future state.
They
should, in

be made to take our oath, coupled with any

all cases,

additional solemnity,
increase its obligation.

their own faith has established to
The proper mode of examining a witness,

which

competence in

to ascertain their

not to ask

this particular, is

if

he

believes in the Gospel, or Jesus Christ, but whether he believes
in God and a future state ; and if he does, he is admissible. This

question should be asked where there is any doubt of it before
the witness is sworn. 4
Mahometan should be sworn on the

A

Koran a Gen too with his hand touching the foot of a Brahmin. 5
But whatever is the form of the swearing, the nature of an oath
is everywhere the same
it is an
appeal to Heaven, calling upon
God to witness what is said, and invoking his vengeance if it is
;

;

false.

6

The law

of

is

England

having been fixed by them,

upon the same principle, it
solemn argument and great con-

settled
after

sideration, that the depositions of witnesses, professing the

who had been sworn according

Gen-

ceremonies of
their religion, under a commission out of Chancery, ought to be
admitted in evidence. 7 But they have qualified this principle
with the exception, that infidels who believe not in God, or &
too religion,

1

i.

455;

i.

Green's case,

March

64

25.

;

Phil.

i.

3

20
6

5,

s

unreported ; Hume, ii. 340.
Burnet, 395; Stewart Nirolson, I).-.-,

Alex. Martin, June 30,
Phil.

to the

1823

1705

Phil.

i.

;

25.

Ru-'

;

Burnet,
7

ibid.

4

IM.il.

i.

_:$.

(i,

5

!

-ach,

177"; MmiiMni and

Morgan's case, I.r.u-1., i.
Phil. i. 23.
i. 21 ;

Omichuud and Barker, A. and K.
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future state of rewards and punishments, cannot in any case be
1
It has not yet come to be determined with us, whe-

received.

ther such an exception from the obligation of giving testimony
can be admitted in favour of those professing, or alleging they

But when the point shall arrive, it is well
profess such opinions.
whether there is any rational ground for
of
consideration,
worthy
such an exception whether any man can be credited who affirms
whether the risk of
that he disbelieves in a Supreme Being
;

;

allowing unwilling witnesses to disqualify themselves by the
simple expedient of alleging that they are atheists, is not greater
than that of admitting the testimony of such as make this profession ; and whether, therefore, the proper method of dealing with
such characters is not to compel them to take the oath, by the
usual compulsitor of imprisonment, and leave their evidence to
the jury, with the observation, that they have either uttered a
falsehood in the face of Heaven, or have professed an absurdity,
which proves their minds to be differently constituted from that of

ordinary men.
7. After a witness

sworn, he

purged of rewards,
malice, and partial counsel, and it is his duty to answer
every question which the Court hold he is bound to do ;
and if he refuse to an^xver any one, or remain silent, or
appear in the box in a state of intoxication, he is liable to
be instantly imprisoned.
is

is

is sworn, he holds down his hand, and is asked
the
same
oath, Have you any malice or ill-will at the prisonby
er? Have you received any reward, or promise of reward, for
giving evidence ? has any body told or instructed you what to

After a witness

say on this occasion ? If he answers these questions, which are
called the examination in initialibus, in the negative, he is then

examined concerning the facts of the case. An ample commentary
on these points will be found in the subsequent sections of this
chapter.

Sometimes the witnesses on being so questioned, say they
to the prisoner. This generally means that
they wish
them to be punished if they are guilty, and they are set right by
being asked whether they would say any thing false against him.
have malice

1

Fachina

v.

Sabine, Stra.

1104; Morgan's

case,

Leach,

i.

64;

Phil.

i.

23.
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If a question

is

put to a witness, which he hesitates

to

answer,

his privilege to appeal to the Court, who will not fail to
instruct him as to his duty ; protecting him, and permitting him

it is

to decline to answer, if
to

ing

him

that

it is

he

legally entitled to do so, and explainduty to make a full disclosure if he has

his

no such privilege. But
line of conduct, he takes

is

if,

instead of this his obvious and safe

upon himself

either to remain silent, or

answer any question which the Court hold he is
On
bound
to answer, he may be summarily imprisoned.
legally
and
stood
after
a
tliis
silent,
witness, who,
being sworn,
principle,
refused to say a word, was imprisoned for four months, and only
liberated by a petition to the Court setting forth his contrition.
to refuse to

1

For the

like reason, a witness, in

Circuit,

who appeared

committed

a late case, at the Glasgow
a state of intoxication, was

at the bar in

to prison for six

weeks. 2

If the witness does not understand English,

he

is

to

be exa-

mined by an interpreter, who is sworn " truly and faithfully to
and the witness."
interpret between the Court, the prosecutor,
This is frequently done with Gaelic witnesses, whose circumlocutions and evasions generally give rise to no small difficulty and
embarrassment

to all

concerned. 3

attempt to evade and escape from giving testimony, will
be summarily punished by the Court where it occurs. Upon this
where two witnesses, after being locked up by the

Any

principle,
macer in the witnesses' room, contrived to

make

their escape,

they were found guilty of contempt of Court when apprehended,
4
and sentenced to a month's imprisonment.

SECTION IV.

OF THE OBJECTIONS OF INFAMY AND Socius
CRIMINJS.

Besides the objections already considered, which go to prevent
a witness from being sworn, on the ground of incapacity or untitness to give testimony, there are others, which are personal to
the witness, and exclude him from giving testimony either in
of
is before the Court
general or in the particular case which
1

J.unes Roxburgh, Ayr,

record.

3

ii.
140.
Spring 1822; Hume,
169.
1, 1828; Shaw, No.

Allan M'Lean, Dec.

.M-Kwan, Feb. 28, 1831

;

Shaw, No.

1*11.

MVi.it,
4

r

Thomas

Circuit,
IU.H-,

1

and John
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infamy and near relationship

these, the chief are

to either of the

parties in the cause.

A witness

rendered infamous by a conviction for
perjury, or subornation of perjury, or any of the greater
offences, or any crimes involving the crimen falsi, if
1.

is

obtained in a jury

trial.

It is a fixed principle, that a conviction for any of the graver
and more serious offences, if obtained on a jury trial, infers
infamy, and this formerly disabled a witness in all future time
The crimes, a conviction for which
from giving testimony.
was attended with serious and indelible effects, were, in the first
place, all those offences which involved the crimen fahi in all its
1

branches, such as forgery, falsification of writings, perjury, subornation, making or uttering false coin, falsehood, fraud, and
wilful imposition, or swindling, bigamy, and fraudulent bank-

The

ruptcy."

which by law

and atrocious crimes
and goods, though from the

like holds of all those great

forfeit the offender's life

indulgence of the Crown, or a restriction of the libel by the public prosecutor, this effect may not have taken place in that particular case, as treason, murder, robbery, rape, fire-raising, hamesucken, sodomy, incest, piracy, plundering of wrecks, attempting

murder by shooting, stabbing, or cutting. 3 To these must be
4
added, theft and reset of theft, when prosecuted before a jury

to

;

though the sentence should have been imprisonment only, or
banishment from a particular shire or borough.
On the other hand, no such mark attaches in pursuance of a
sentence of fine and imprisonment for a common assault, or a
petty

or breach of the peace, or theft of small article* or

riot,

sums without a jury, or the penalties of clandestine marriage,
usury, or offences against the revenue laws, as decerned for in
5
It has been unanimously held by the Supreme
Exchequer.

Court, that a conviction of deserting in time of war to the enemy, by a court-martial, did not infer disqualification, but affected
6

credibility only.
to be

been held

A

conviction for an aggravated assault has
7
to admissibility, or one for assault

no objection

3
8
Ibid. ibid.
Burnet, 401; Hume, ii. 353.
353; Burnet, 400
Janet Anderson and John Fogarty, July 8, 1822;
Hume, ii. 401.
7
Thomas Templeton and James M'Kennie, May 2, 1818; Ayr
Shaw, No. 64.
1

4

Hume,

Ibid. ibid.

Record.

ii.

s

fl
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and deforcement.

1

1

]

1

In general, the usual test relied on in those

where the higher degrees of
the offence inferred infamy, and the lower did not, was, that the
witness was inadmissible if convicted by a jury, but otherwise,
cases, such as theft, fraud, or reset,

if in

a

summary way, without

the intervention of an assize. 2

There are several crimes lying between these extremes, of a
such as violating sepulchres, culpable
more doubtful character
;

homicide in

lower degrees, rash driving, or steering boats ;
serious rioting
outrageous or aggravated assault sedition, or
No cases have yet occurred which warrant the asthe like.
sertion that a conviction for such offences, even when accomits

;

;

plished by the intervention of a jury, infer legal infamy; and
the general tendency of practice in modern times, which is to
abridge objections tending to disqualify and receive them against
credibility only, leaves little room for doubt that they will be
held not to infer an absolute inability to give testimony, but be
3
In the case of Scott
considered as stains on credibility only.

and Adamson, Glasgow, May 1805, it was held that a conviction for sedition would not infer infamy and it has recently been
held by the Court, that a conviction for several acts of mobbing
and rioting, with assault to the danger of life, would not disqua4
In England, the law seems to be settled, on the whole, in
lify.
There they hold that every branch of the
the same manner.
as
forgery, perjury, subornation, and all crimes which
crimenfalsi)
involve the charge of falsehood, and affect the public administra5
and the like
tion of justice, renders the witness incompetent;
holds with the whole class of cases which comes under the deno;

mination of felony ; insomuch, that a special statute 6 was necessary to admit a person convicted of petty larceny to give testi7
mony. Outlawry with them has the same effect with conviction,
following on a charge of treason or felony, and therefore
8
there
disqualifies if for such a charge ; a principle to which

if

it

is

It is the crime, and not the
nothing analogous in our practice.
punishment, which confers the infamy; and therefore one who
has stood in the pillory for a libel on government, a trespass, a

not disqualified, 9 while, on the other hand, one convicted for any breach of the crimen falsi is incompetent, though
10
a fine should have been the only punishment.
riot, &c., is

Burnet and Brown, Jan. 10, 1820, unreported.
4
M'Gavin and Others, Dec. 1831
Hume, ii. 353.
1

3

28,
:U>;

29

6

31 Geo.III.

Gilbert,

127

I0

c.

35

7

Phil.

i.

29."

8

;

Hawk,

Crosby's case, State Trials, x.

Hurae,

ii.

:to:3

;

Justice-Clerk's
ii.

42;

4s,

-_'J

Phil.

;

i.

Phil.

Uurnct. 400

notes.'
i.

:J.

01. Russell,

Phil.
9

ii.

Phil.

594.

i.

i.
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recent statute, a conviction for perjury or subornation alone renders the witness permanently inad2.

By

a conviction for any other offence, though in
the most solemn manner, disqualifies only so long as the
missible

;

punishment of the offence endures.

The law has undergone a great change on this point within
the last few years.
Formerly it was held that the stain once
contracted by the conviction for any crime inferring infamy,
could not be washed out except by a royal pardon, or act of Parliament, and till so effaced, rendered the witness incompetent
1
to give testimony for the whole remainder of his life.
The
effect of this perpetual exclusion came to be sensibly felt in the
administration of justice, where the increase of crime had ren-

dered it necessary frequently to have recourse to the testimony
of socii crimittis and other abandoned characters, and the fre-

quency of jury

trial

had exposed numbers of such persons

to the

of a conviction inferring infamy.
It had
disqualifying
been found in our Courts that a man remained disqualified even
alter he had served out his term of transportation for seven
etlVet

2
years, and had returned to Scotland.
veniences it was enacted by the 1

To remedy

these incon-

" That where
37,
any person who hath been, or shall be, convicted of any crime
excepting perjury, or subornation of. perjury, and shall have
endured the punishment to which such person shall have been

Wm.

IV.

c.

sentenced for the same, such person shall not thereafter be
deemed, by reason of such conviction or sentence, an incompetent witness in any court, or proceeding,
This statute has very much abridged the

civil

criminal."

tpr

importanc^f

the legal

infamy attached to convictioHfor certain
offences, it being now fixed, that as soon as the punishment has
been endured to its conclusion, that is, when the fine has been
to the

questions as

paid, or levied on the

imprisonment in lieu of

it

undergone, or

the period of imprisonment has expired, or the convict has returned, having served out his time in transportation, he is, except
in the special case of a conviction for perjury or subornation, restored to the power of giving testimony.
The law is the same

England it being settled with them that endurance of the
punishment in all felonies not punishable by death, amounts to a

in

;

1

Hume,

ii.

356

Janet Black

v. Nicol.

Brown, Dec. 22, 1815

;

Fac. Col.
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13

and consequently restores the competency of
" where
by a recent statute, that
any offender
hath been, or shall be convicted of any felony not punishable
with death, and hath endured, or shall endure, the punishment to
which such offender hath been, or shall be, adjudged for the same,
the punishment so endured shall have the like effect as a pardon
under the Great Seal ;" and that no misdemeanour, except perstatutory pardon,
the convict; and

jury, shall render a party an incompetent witness after he has
It has been found by the Court of
undergone the punishment.
1

Justiciary, that this statute does not extend to Scotland, and
in consequence of that decision that the Scottish statute

it

was

above

2
quoted was passed.

To

produce this effect of rendering- the witness incompetent during the period that his disability lasts, or
affecting his credibility at any time, the conviction must
be proved in the best and most authentic way, according
to the custom of the country where the sentence was pronounced.
3.

To have the effect of excluding a witness from giving testimony,
the conviction founded on must not only apply to him, and the
term of punishment be still current at the time of his being called
on

to give his testimony,

This

done

but

it

must be proved

in the best

manner.

by production of an extract or certified
of
the
conviction
and
sentence ; that is, a copy under the
copy
hand of the clerk of the Court where it was pronounced, which
is

in Scotland

being a probative instrument, proves itself, and by the oath of a
witness who heard the sentence pronounced, or saw the convict
in jail

under

it,

and knows that

it

applies to him.

In England or

Ireland the judgment, as well as the conviction, must be proved;
and the general rule is, that the judgment can only be proved by
the record, or a copy of the record ; 3 and so far is this carried in
their practice, that even an admission by the witness itself of his
being in prison under a judgment for grand larceny, or of his

having been guilty of perjury on another occasion, will not make
him incompetent, however it may affect his credit. 4 Accordingly, in a case in our Courts, where the objection of infamy \\ as

brought forward against a witness, and an irregular copy of the
1

4

9 Geo. IV.

Rex

v. Teale

;

c.

32.

11 East.

In March,

3, 4.

009

j

1

Phil. :U.

1*30

*

4*

East. 7f>

;

I

Phil.

ft|_
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proceedings, and sentence was produced, which was sought to be
supported by parole testimony of the man having been put in
the pillory in Ireland, the answer was sustained, as that the seal
and that though witnesses might
of the court was awanting
man
of
the
the
facts
having stood in the pillory, they could
prove
;

not prove the cause of his having done

so.

The

witness was ac-

And in a late case, the objection founded
cordingly received.
on a conviction for sedition was disregarded, in respect both that
it was not proved by a conviction produced, and that the crime
1

itself did

not infer infamy. 2

Convictions on minor charges of theft, reset, fraud,
or embezzlement, by the Sheriff or Magistrates, without
a jury, do not form an admissibility, but affect credibility
4.

only.
It is not to

every conviction and sentence, even for the graver
consequence of legal infamy. In

offences, that law attaches the

general, this serious effect does not follow on a conviction before those inferior magistrates, such as justices of the peace,
sheriffs of counties, and magistrates of boroughs, who are in use
to try all such cases, even of the graver offences, as amount to
3
And from the generality
police offences only, without a jury.
of this practice, the rule has come to be quite settled, that convictions for minor cases, even of theft, reset, and other disgraceful

crimes, do not infer legal infamy, if they have been obtained in
4
summary way without the intervention of a jury.

a

It is not to

be imagined, however, from

this principle, that

are altogether overlooked in
On the contrary, they are admitted in evidence, if reour law.
gularly proved, and go to affect the credibility of the witness in
convictions of this

summary nature

A

the estimation of the jury.
conviction by the magistrates of
for
of
5s.
6d.
from
theft
the body of a drowned perAberdeen
the
and
sentenced
which
son,
prisoner to be pilloried and ba-

nished the borough, was accordingly sustained as an objection to
5
credibility only ; and the same effect was given to a conviction
1

Deans, Sept. 26, 1729; Burnet, 403; Hume,

Glasgow, May, 1805.

3

Hume,

ii.

2

355, 356.

Burnet, 400.

4

Scott and

Adam-

M'Pherson and Others,

354;
Jan. 11, 1808; Daniel Turnbull, July 15, 1818; Hume, ii. 354, 355; Burnet, 400,
5
401.
M'Pherson and Others, Jan. 11, 1808; Hume, ii. 400; Murray and Stewart,
son,

Sept. 6,

ii.

1817; High Court, Catherine Stewart and Others, June

8,

1818.
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before the magistrates of Glasgow, where the prisoner was sentenced to twelve months' imprisonment in the Bridewell of Glas-

gow, on a conviction for the crime of uttering base coin, and
to one before the magistrates of the same city, sentencing the
witness to nine months' confinement in bridewell, and banishment for life from the borough, in pursuance of a conviction for
1

the crime of theft.

2

When

brought forward

in this

way

as

an

objection to credibility only, the conviction should still be proved
in the regular way, by production of an extract of the conviction,

and the oath of a witness that it applies to the witness but there
seems no objection to this oath, being that of the witness him;

admitting that the conviction shown him applies
to himself, since of all other persons he is best acquainted with
the fact, nor to this proof being brought forward on cross-exa-

self in the box,

mination or interrogators in initialibus after he
has been frequently done in late cases.

is

sworn

;

and

this

competent, and very frequent, to affect a witness's
by asking him on a cross interrogatory, whether he has

It is also
credit,

ever been in bridewell
of theft

?

?

whether he was

whether he has been in

jail

tried before such a court, &c.

on charges
; and these

questions are allowed to be put and proved in this manner by the
own admission. Their object is not to fix a conviction

witness's

any specific offence upon the witness, for if that were the case
would require to be done by production of the extract of the
but to prove that he is a person of loose and irreguconviction
lar habits, who has been frequently in the hands of the officers of
certain offences,
justice, and actually undergone punishment for
no matter what they are.
for
it

;

5.

ness,

General imputations upon the character of the witor charges of specific crimes, or irregularities, which

have not been made the subject of trial, are not allouvd
to be proved, to the effect of excluding- his testimony
;

but these points may, to affect his credibility, be put to
the witness himself, he having always the privilege of declining" to answer.
Nothing was formerly better established in our practice, in
Baron Hume's words, than that " to allow a summary impeach1

15,

Alex. Thomson, Sept. 7, 1812

1818; Hume,

ii.

355.

;

Hume,

ii.

055.

7

Daniel Turnlmll ami Others, July
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ment

of the character of a witness, in the course of a

trial,

or

allow any, even the strongest testimony of a general nature
against him, as a base or a profligate person, is held with us to

be an improper and indeed an unfair proceeding, with respect
equally to the prosecutor and the witness and that our Judges
;

uniformly refuse to listen to any general challenge, how strong
soever, of the character of a witness, as a dissolute, immoral, or
unprincipled person." Suffice it to cite the case of Nairn and Ogilit was objected to Ann Clerk, one of the chief witnesses
"
Crown, that she was a person of evil fame, a notorious
liar and dissembler, a known sower of sedition in families, and a
common whore, who had lived for years in a bawdy-house. But to
none of these reproaches did the Court pay any regard, though to
a certain extent they considered a. charge of enmity and malice
"Nor have any instances occurred,"
imputed to this woman."
" where
have
allowed a proof of this sort even to
Burnet,
they
says

vie,

where

for the

1

the effect

of

tout-hint/ the

discovered sueh a ease." 2

cmllt of a witness, at least

No stronger illustration

we have

not

of the principle

on which the Court have proceeded

in this matter can be given,
of Bruce and Falconer, Nov.
1788, where a witness of the name of M'Donald was objected
to, as an infamous and dishonest person, and immediate proof

than what occurred in the

trials

offered of his having been guilty of several acts of theft, all of
which, however, were disregarded by the Court, and no proof
allowed of these particulars. And in the case of William Craw-

Dec. 6, 1818, the Court would not allow a proof of the allegation that a witness adduced, was of abandoned character, and
3
In short, our usage in this matter
unworthy of credit on oath.

ford,

for

many

years back, has been uniformly to allow no proof de
general or specific, of any criminality imputed to a

pla?io, either

witness, so as to affect either his credit or competency, unless it
be evidence of a regular sentence or conviction following on such

charge
facti,

;

in other words, that

it is

infamia juris, and not infamia

4

which goes

to disqualify.
principles on which this rule

The

was founded, were the unthrown
out upon the character of a witness, which he is probably unprepared with evidence to obviate, how unfounded soever they may
be the hardship upon the witness himself in being thus com-

fairness to the prosecutor, of thus allowing aspersions to be

;

1

Hume,

ii.

052.

3

Eiun:t, r,97.

3

Hume,

ii.

359.

'

Burnet, .397.
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pelled to lay his

life

1

and conversation open upon a criminal

17

trial,

without either warning, or the opportunity of vindicating himself,
and the great length to which such enquiries might extend, the
rashness and lubricity incident to all general testimony respecting matters of this sort, and the boundless field which such investigations lay

But there

open

to the

indulgence of the bad passions.

1

are a different set of considerations, which also

powerfully on

this subject.

These are the

weigh

infinite diversity in

the character of witnesses, the infamous lives of many of those
are presented in the box, and the extreme injustice of allow-

who

ing a man, possibly of the most abandoned or profligate habits,
be presented to juries, as equally deserving of credit with a
witness of the most unimpeachable life and virtuous conduct.
to

To

these considerations was added, the growing influence of the
English law, which has daily been more and more felt, since the

introduction of jury trials into our practice, and in which, as will

be immediately shown, such discrediting questions are, under certain limitations, allowed to be put to witnesses.
The two contending principles were brought into collision, in
the most favourable circumstances, for the modification of the old
rule, in the noted case of Burke and M'Dougal, Dec. 24, 1828.
These persons were charged with three separate murders, and
Hare, the associate in their crimes, was asked, after he had given
a full account of his participation in one of them, Whether he

had ever been engaged in another murder ? The question was
objected to, and argued, though briefly and imperfectly, as was
unavoidable at the close of a long and fatiguing trial and the
;

Court allowed the question to be put, the witness being fully
warned first, that he was at liberty to decline answering the
question, a privilege of which he availed himself, and nothing

was elicited. 2
This decision was shortly

after followed by another, which
carried the principle a step farther, and has completely fixed the
law on the subject. This was the case of Geo. Ferguson, James
were tried beLindsay, and others, June 28, 1829. These men
fore the Sheriff of Perth, on a charge of rioting and assaulting

various persons, who were suspected of having been engaged in
in some churchyards in Cupar Angus, and
lifting dead bodies

1

Hume,

ii.

352, 353; Burnet, 39(5, 397

Syme, 365, 367.

;

Ja<. (Jr.iy, July

11.1 737

;

Hume,

ii.

:i.

l-

OF PAROLE PROOF.

448

the question proposed to one of the witnesses, who was one of the
persons assaulted, was, whether he had ever been engaged in
The Sheriff of Perth, (D. M'Neil, Esq.)
lifting dead bodies.

proceeding on the old Scotch law, decided that the question was
incompetent ; but on a bill of advocation, and a full argument,
the Court held the question competent, and as it had been disallowed in a jury case, where it might, if answered in the affir-

mative, have affected their verdict, quashed the proceedings, and
Since that time, it has been held to be
liberated the prisoner.
1

settled law, that
tion,

it is

competent

to ask a witness,

on cross-examina-

particular questions as to crimes or improprieties of
he has been guilty, or any punishment in a general way

any

which
which he has undergone, and such questions are daily put without
objection in our Courts; but in all such cases, it is the privilege
of a witness, if he chooses, to decline answering the question.

This is the whole length, however, that the relaxation of the
It has not yet been
old rule has yet gone in our practice.
discredit
is
to
a witness, not
whether
it
determined,
competent

merely by admissions drawn out of his own mouth, but by the
evidence' of others, as by adducing persons to prove that he had
been guilty of particular crimes, not followed by conviction, or
that they know of such and such imputations on his character, or
But from
that they would not credit him on oath or the like.

down by the Supreme Court, that it is competent to
ask a witness, whether he has himself given a different account to
others from that which he has now given upon oath to the jury,

the rule laid

but that

it is

not competent, except

when

the words spoken were

part of the res yesta, to contradict, his statement in that particular
2
by the testimony of others, it may be anticipated, that the one
will not follow as a matter of course from the other, and that

very great difficulty will be experienced before so great a departure from the principles of Scotch law on this subject is admitted.
In considering this point, it is of importance, both to attend to
the principles of the law of England on the subject, and the
distinction between the foundations of their law in this particular,

from that of this country.
In England, " the party against whom a witness is called, may
examine other witnesses as to his general character, but they will
not be allowed to speak to particular parts of his conduct
1

Unreported.

8

William Hurdie, Jan. 2J, 1831
1

;

Shaw, No. 210.

;

for
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though every man

is
supposed to be capable of supporting the
not
that
he should be prepared to answer the
one,
likely
other without notice :"* and " in answer to such evidence
against
it is

character, the other party may cross-examine the witnesses as to
their means of
knowledge, and the grounds of their opinion ; or

attack their general character, and
own witness." 2

may

by

fresh evidence sup-

port the character of his

But

if a witness, on
being questioned whether he has been
of
a
or
some
infamous offence, deny the fact,
guilty
felony
the party against whom the witness has been called, will not be

allowed to prove the truth of the charge, such evidence
being
considered inadmissible, either for the purpose of
contradicting

" Look
"
or discrediting him.
ye," said Ch. J. Holt,
you may
witnesses
to
of
an
account
the
tenor
of the
bring
give
general
witnesses' conversation, but you do not think we will try at this
3

time whether he be guilty of robbery."
in Sayer's case, 4

down

laid

and Watson's

And

law was
which

so the

case, in both of

the point underwent great consideration.
With regard again to the questions of this sort, which may be
asked of a witness himself, decisions have very much fluctuated
in the English practice. There are two nisiprius decisions which
hold, that a witness cannot be asked a question, the object of which
5
But the better opinion seems to be,
degrade his character.
is no
in
objection
point of law to asking the question
but that the objection arises in a later stage of the cross-examina-

is

to

that there

tion, if an

;

attempt

is

made

compel him

to

to answer.

6

Instances

of such questions being put, accordingly, are extremely numerous
in the English Courts, and they occurred and were allowed in
cases where the prisoners were best defended, and the greatest
7

consideration was bestowed on the point.
They hold, however,
that a witness is not bound to answer such questions, though
8

In this particular, the decision
be competently put.
one
in
Burke's
case, is perfectly in unison with
given by
Judge
the most approved English law on the subject.
In considering this point with reference to its future applica-

they

1

i.

4

may

Sayer's case, 6 State Trials, 298,

290

8

Phil.

i.

s

300.

State Trials, xvi. 246,

M'Bride,
case,

24

ibid.

242.

State Trials,

6

286;

Phil.

726

;

316 ; De

i.

Phil. ibid.

294

East.

ii.

7

IJ.

5

Rex

311

259.

VOL.

la

Motte's case, 21 State Trials, 81

Rookwood's Cases, State

2 F

8

Rex

v.

Trials, xiii.

211

Lewis, 4 Esp.

;

Phil.

*J'J

J

;

i.

1

;

Phil.

300.

M'Hridi-

v.

Edwards, 4 Term. Rep. 440 ; Hardy's
Phil. i. 291 ; Saver'- cav. i? State Trial*,
v.
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tion to the Scottish practice,

it is

of importance to -observe the
is rested in the

ground on which the putting of such questions
"
law. " The
advocates," says Philips,

English

for a compulsory

power in cross-examination maintain, that as parties are frequently
if
surprised by the appearance of a witness unknown to them, or,
known, entirely unexpected, without such power they would have
no adequate means of ascertaining what credit is due to his testimony; that on the cross-examination of spies, informers, and
accomplices, this power is more particularly necessary and that
;

if

a witness

moment

of

not be questioned as to his character at the
the property, and even life of a party, must often

may

trial,

Such are the considerations which have been
be endangered."
in
for
a power of compelling witnesses to ask such
England,
urged
discrediting questions and it is obvious that they have less application to our practice, because a list of witnesses must, with us, be
]

;

always served on the prisoner along with the

libel, at least fifteen

days before the trial. Farther, they permit the prosecutor, whose
witnesses arc attacked, to attack, in his turn, the witnesses brought
to discredit them,

character of his

and

own

to bring farther evidence to support the
witnesses all which may do very well in
;

their practice, where witnesses may be re-examined even by the
Judge in summing up the evidence, and an indefinite number

of

unknown

witnesses

may

be adduced

both sides, but

.on

is

utterly impracticable in our Courts, where the prosecutor must
close his case before the pannel's defence begins, and can lead

no evidence
tained in his
siderations,

in reply, nor
list.

it

will

When

examine any witnesses but those conthe due weight is given to these con-

probably be the opinion of

all

sensible

men,

that the old rule of the Scottish practice has been rightly relaxed
to the extent admitted in Hare's case, which is essential towards

bringing before the jury the facts elicited by the previous enquiries concerning the witnesses ; but that no farther relaxation
should be permitted ; and in particular, that either to compel witnesses to answer such questions, or to allow the pannel, after the
prosecutor has closed his case, to bring separate proof either in

regard to the general character, or specific acts of guilt alleged
against the witnesses examined, would not only open the door
to interminable discussions, but is at variance with the established
niode of conducting

trials in this

1

Phil,

i.

country.

289, 290.

<']

(>.
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The competence of

a witness

l.~)l

who

has suffered a

conviction for an offence inferring infamy, is restored, even
before the expiry of the period of the
punishment, by a
or
act
of
Parliament.
royal pardon
it was much doubted, whether the
competence of a
who had been convicted of an offence inferring infamy,

Formerly
witness

could be restored even by a royal pardon.
But these doubts
now at an end since the solemn decision of the Court in the
1

are

case of Bell and Mortimer, July 22, 1800, where it was stated as
an objection to the admissibility of Robert Mason, that he had
been convicted of theft by the Circuit Court at Glasgow, and
sentenced to be transported for life and whipped. To this it was
replied, that he had received a pardon from the Crown, although
he had since been in prison on a charge of vending false coin.

The Court, after a full argument, unanimously held, that the
witness was admissible in respect of the pardon, reserving his
2
credibility to the jury.

nounced which fixed the

Even
point,

it

before the sentence was prohad been held, that a witness

admissible in our Courts, if he has been convicted by a foreign
tribunal, of an offence inferring infamy, and pardoned by the
is

3
sovereign authority in that country, if the law of that country
allows a witness to be rehabilitated in that manner.
It has now

for long been held as a fixed point, that a royal pardon completely
restores the competence of a witness, and that, too, equally,

whether he has been convicted of an offence inferring infamy, or
is
only in prison on a charge having that effect, which, though it
could not disqualify on the ground of conviction, might on that
of undue influence
of which last an example occurred in the
noted case of Robert Emond, Feb. 6, 1830, where two witnesses
imprisoned in Edinburgh jail, on a charge of embezzlement and
theft to a great amount, to whom the prisoner had made important disclosures, were pardoned by the Crown, and admitted and
examined for the prosecution without objection, though under the
;

1

reservation of their credibility of course to the jury.
In England the same doubts were at one period started as to
whether a royal pardon can do more than remove the punishment,

removing the blemish on the

or be attended with the effect of
1

Burnet, 405;

Answers.

f

Burnet, 4<>5.

Hume, ii. 356; M'Kenzie,
Hume, ii. 356; Burnet, 407, 409
'

Fmeported, vide

ante, vol.

i.

26,

ii.

3

p. 77.

Si)

;

Dirleton,

Smith and Brodie,

-J

_'; St,n.ut\

Ausf. '21,

I
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But

character.

is

it

now

settled

series of decisions,

by a long

that a pardon for treason or felony, even after conviction or attainder, not only takes off every part of the punishment, but also

from the legal disabilities of infamy, and all other
The pardon they hold renders the
of
his crime.
consequences
witness a new creature ; the crime indeed may still be objected
clears the party

as affecting his credit, but the conviction cannot be
2
his competence as a witness.

A .wciitti

urged against

an admissible witness, though
and if he is called
by the prosecutor, he is relieved from all responsibility
for his share in any offence embraced in the same indictment with that on which he is adduced.
7.

his credibility

It has

cr? minis is

is

reserved to the jury

been now

;

settled for a very long period in our practice,
is an admissible witness for the
prosecution.

that a socius criminis

This rule, arising out of the necessity of the case, ne crimina maneant imjnuiita, and the impossibility of obtaining a conviction in
many of the most important cases, unless the testimony of such
persons

is

countries.

received, has been established in the law of all civilized
Of course, as they are frequently the most worthless

who

are so adduced, and in almost all cases
are proved by the very act of being brought forward to have
superadded the guilt of treachery to their associates, to that of

of the Ifuman race

original accession to the offence with which the prisoner stands
charged, their testimony must be received with great caution,
and never made the ground of a conviction, unless supported in
3

all its essential particulars

Where

a crime

is

by unsuspected testimony.
committed by one party upon, or by the

accession of another, one of the guilty parties is on this principle
clearly admissible against the other. The original thieves, there-

good witnesses against the resetters, and several of the
most important convictions for reset have been obtained by the
fore, are

aid of the juvenile depredators whom the resetters employed as
the instruments of their infamous traffic. 4
In England also the

a good witness against the resetter. 5
On the same
ground one of the parties in sodomy may be adduced against the
thief

1

Phil.

416.
5

is

4

i.

35

Reilly's case, Leach,

510;

White, Paisley, and Others, Glasgow,
Phil, i. 39 ; Leach, i, 467.

Phil.

i.

35.

3

Autumn 1813

Hume,
;

ii.

367; Burnet,

Vide ante,

vol.

i.

336.
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and the woman who

other,

man who

tion against the

is
operated upon in procuring aborlends himself to that detestable at-

l

tempt.
It has
long been an established principle in our law, that by
the very act of calling the socius, and
putting him in the box, the
prosecutor debars himself from all title to molest him for the
future, with relation

the matter libelled. 2

This is always
explained to the witness by the presiding Judge as soon as he
appears in Court, and consequently he gives his testimony under
a feeling of absolute security as to the effect which it may have
to

upon himself. If, therefore, on any future occasion the witness
should be subjected to a prosecution on account of any of the
matters contained in the libel on which he was examined, the
proceedings would be at once quashed by the Supreme Court.
This privilege is absolute, and altogether independent of the prevarication or unwillingness with which the witness may give his
Justice indeed

testimony.

may

often be defeated by a witness

retracting his previous disclosures, or refusing to make any confession after he is put into the box ; but it would be much more

put in hazard

the witness was sensible that

if

depended on the extent

liis

future safety

which he spoke out against his associate at the bar.
The only remedy, therefore, in such a case, is
committal of the witness for contempt or prevarication, or indicting him for perjury, if there arc sufficient grounds for any of
these proceedings. 3 In this respect the security of the socius, and
to

the safeguard against the contamination of the sources of evidence, is much stronger in this country than in England, where
it is held that the circumstance of
having been adduced by the

Crown

is

not a bar to

trial,

but only the foundation for a re-

commendation to the Crown for mercy, and is entirely dependent on the witness's making a full and fair disclosure. 4 If, therefore, he breaks this condition, and refuses to give full and fair
information, he will be sent to trial to answer for his share in the
transaction.

5

But what

if the witness was originally called by
thereafter prosecuted at the instance, not of
any of the public prosecutors, but of the private party who has
suffered from the offence ? Is the protection of the witness abso-

the

1

shall

Crown, and

be said

is

Robertson and Bachelor, July 1806; Burnet, 41
a
H,
L-ncli, i.
Synie, G!o.

Brodie, August 17Srf.
Phil.

i.

39.

'

1

*

1

Hume,

H*,

1 -J

1 ,

ii.
ii.

:W1

770;

;

Smith and
Phil.

i.

38.
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lute against all molestation in relation to the matter libelled, even
at the instance of such a prosecutor ; or are the hands of the

Crown
its

alone tied up by such a proceeding on the part of one of
This point occurred for trial under cir-

established officers ?

cumstances of

all

others the most favourable for the admission of

the prosecution, in the well-known case of William Hare, 2d
Feb. 1829. The species facti there was, that the prisoner had been

examined

as a witness

on the

trial

of

Burke and M'Dougal, on

24th December, 1828, for three murders, was examined as a
witness in relation to one of the charges, that of the old woman

Docherty, but not in relation

to the other two,

one of which was

Edinburgh under the name of
Public
Jamie.
Daft
indignation having been strongly excited
Hare
for
his
admitted
accession to this murder, and his
against
of a poor idiot, well

rumoured

known

in

participation in others, an effort

was made

to trial at the instance of the relations of

brought
and IK- was accordingly apprehended
cognition

commenced

to

have him

Daft Jamie,

at their instance,

andapre-

before the Sheriff of Edinburgh.

A

sus-

pension and liberation was immediately brought, in which it was
contended, that, having been adduced as a witness for the Crown
in Burke's case, he could not be thereafter brought to trial in

any of the matters contained in that libel, at the
and the Court, after hearing
rlra
in informations, found the
first
and
then
roce,
parties fully,
the prisoner.
The
not
and
liberated
proceedings
competent,
grounds on which they proceeded were, that although a private
relation to

instance of any party whatsoever

;

party may conduct a prosecution himself, with concourse of the
public prosecutor, and thus acquire in a great degree the control
over the proceedings, yet if he lets the case get into the hands
of the public prosecutor, and a socius is in consequence called by

him on the trial, he has made his election to abide by his judgment in the conduct of the case, and cannot, after having got the
benefit of the disclosures on the

first trial on the public prosecumatter up at his own instance by any proceedings
for the crimes contained in the original libel on a second. l
It has not yet been settled whether the same will hold if the

tion, take the

first instance was at the instance of the
private
and
this
is
followed by a subsequent proceeding against a
party,
It is not
socius, examined at that trial by the Lord Advocate.

prosecution in the

1

Svme, 373,

et seq.
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however, to anticipate what the decision,

if the case
TJie principle established in Hare's
case, that the private party, if he allows the case to be taken up
by the public prosecutor, has made his election to be governed
by his conduct, whatever it may be, is equally applicable to the

difficult,

should occur, would be.

Lord Advocate,

if

he chooses

to allow the prosecution to

at the instance of the private
party,

go on

with this additional circum-

stance against the competence of any such ulterior
proceeding in
such a case, that by his concourse, which must have been adhifirst prosecution, he is much more
strongly implicated in whatever occurs in that trial than the private
party is,
who merely gives information to the public authorities, and takes

bited to the

no farther charge of the proceedings.
It is only, however, the counsel for the
prosecution at the
trial
who, in ninety-nine cases out of an hundred, are the King's
counsel who are invested with this uncontrolled power of tying
up the hands of justice by calling one of the accomplices in a
crime as a witness for the prosecution.
Inferior magistrates or
have no power of thus restraining prosecutors by pro-

jailers

mises of pardon to certain prisoners in the event of their being
taken as King's evidence and if they do so without authority
from the Crown counsel, they exceed the limits of their duty,
;

and the prisoner from whom these confessions have been obtained,
But if any attempt is
may, nevertheless, be brought to trial.
made to use as evidence against them the declaration obtained by
such means, the Court will interfere to prevent such a perversion
The rule is the same in
of the equity of judicial proceedings.
1

being held there, that the examining magistrate has
admit a socius criminis, or approver, as he is called,
as a witness for the prosecution, but that it lies on the Court and
2
the counsel for the Crown to do this at the trial.

England
no power

;

it

to

was held in one case, that a soldier adduced as a socius criwho was himself under confinement as a military delinquent, on account of his share in the transaction concerning
which he was brought to speak, was, nevertheless, receivable as
a witness; and the objection that he ought not to be received as
a witness, unless the Court could protect him from a court-martial, repelled, upon the ground that the Court had the power to
It

minis,

1

Daniel Grant and Others,

Nov.

_>:$.

is-JU;

Oct.
s

linn-ported

6,

1820; Shaw, No. 4'i M'Kn'iy -n-I Cordon,
iiurti-ll's trial.
l';irk. HotftH, 1824,

Per Justin-

;

'.
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interfere for his protection, and would not fail to do so if lie
1
endangered in consequence of his evidence at that trial.

8.

It is

not competent to convict on the single

were

testi-

mony of a socius criminis, but that evidence may be of
great weight if it is fairly given, if it admit the witness's
share in the transaction to such an extent as appears to
have been the fact, and if it is corroborated, wherever it

can be, by unsuspected testimony.

As

the evidence of one witness, if wholly unsupported, is
warrant a conviction, even if he be a person of the

insufficient to

highest character and most unsuspected reputation, of course, the
evidence of a socius, who always must stand contaminated, more

by what he has admitted on the trial in regard to his
accession to the delinquence in question, must be insufficient to
2
It is otherwise in England, where it is
produce that effect.
or less,

held, that if his evidence

believed by a jury, a prisoner

is

may

be legally convicted upon it, though it be unconfirmed by any
other evidence as to the prisoner's identity. 3
But on this, as on

most other points affecting the weight due to testimony, the difference between the two laws is not so great as would at first
appear, it being the practice in Scotland to convict very nearly
upon the evidence of the accomplice, if he is confirmed, where
confirmation was possible, by good evidence ; and the rule in

England being, that the Judge is to advise the jury to regard
the evidence of an accomplice only in so far as it may be confirmed by unimpeachable testimony. 4
It is not to be expected, however, nor is it required in the
law either of Scotland or England, that the socius is to be con-

firmed in every particular by other witnesses, for
case where would be the use of bringing him ?

where an accomplice
thing not

known

if that

is
expected to divulge someunsuspected witnesses, and which is,

adduced, he

is

to the

nevertheless, material to the prisoner's conviction.

he

were the

In every case

It is suffi-

supported by unimpeached testimony, hi
those parts of his narrative where such confirmation is possible ;
and if this is the case, it affords fair ground to believe that he also
cient, therefore, if

1

is

William Dreghorn, Feb. 16, 1807

case,

Leach,

Camp.

ii.

ii.

521

1^3;

;

Durham's

Phil.

i.

40.

;

case, ibid.
4

Phil.

i.

9
s
Atwood's
Hume, ii. 367
Burnet, 410.
538 per Lord Ellenborough, in Rex v. Jones ;
;

40.
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speaks truth in regard to those other matters, or other prison

where no such confirmation has been adduced.

l

The

true way, therefore, to test the credibility of a socius, is
examine him minutely as to small matters, which have already
been fully explained by previous unsuspected witnesses, and on
which there is no likelihood that he would think of framing a
story, nor any probability that such a story, if framed, would be
to

consistent with the facts previously deponed to
If what he says coincides with

able witnesses.

by unimpeachwhat has pre-

viously been established in the seemingly trifling, but really
important matters, the presumption is strong that he has also
in those more important points which directly concern the prisoner; if it is contradicted by these witnesses, the
inference is almost unavoidable that he has made up a story,

spoken truly

and

is

It

unworthy of

credit in

any

particular.

frequently happens that a sociusis at

first

extremely unwill-

speak out, especially against some of the prisoners or
ing
that he gives a clear and true narrative up to a certain point, but
fails, in direct opposition to what he has said in precognition, in
to

;

the identification of the prisoners, or the account he gives of the
In such cases it is frequently
share they had in the transaction.
of
he
fe
that
said
credit, because he has prealtogether unworthy
varicated or perjured himself in certain particulars, and, thereThere
fore, that the jury must reject his testimony altogether.

seems to be no rational ground for such an opinion. It is always
to be recollected, that a socius is brought there to speak against
it is to be supposed, therehis inclinations and old associates
he
endeavour
to screen them as much
that
will
fore,
frequently
out
of him by the force of
But
what
is
extracted
as possible.
;

minute examination, in opposition to such a predisposition, often
produces a greater impression on an intelligent jury than any
evidently does it bear the mark of truth
oozing out, notwithstanding the utmost efforts to prevent its escape.
The case is very different if the socius exhibits an undue anxiety

other testimony

;

so

to criminate the prisoner and exculpate himself, for that directly
influence of
begets the suspicion that he is acting under the

revenge or some malignant passion, which at once renders suspicious the whole of his testimony.

The

true

way

to deal

with an unwilling accomplice
1

Phil.

i.

41.

is

to sub-

458
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him to a rapid and minute course of examination, without
threatening or attempting to intimidate him.
Against such
attempts he is usually sufficiently steeled by the previous aban-

ject

doned habits of his life ; but it generally happens that he is
thrown off his guard in the course of a long and minute examination, and that the truth escapes him in spite of the utmost
In such a case an intelefforts on his part for its concealment.
ligent jury must judge for themselves what they are to believe,
and what they are to disbelieve, and they will be regulated in
to part of his testimony,
or
evidence
at the trial, and the mode
subsequent
by the previous
in which the suspected testimony has been delivered in their
this particular

by the support afforded

presence.

SECTION V.

The
amounts

OF THE OBJECTION OF RELATIONSHIP.

objection of relationship is one which in some cases
to an absolute bar to the witness's examination, and in

others, to a consideration only against the witness's credibility.
It is a matter of primary importance in the law, to lay down

fixed

and

intelligible rules in this particular.

In a prosecution at the instance solely of the Lord
Advocate, the nearest relations, both of the prosecutor
1.

anil injured
party, are

competent witnesses on either

side.

As the public prosecutor in Scotland takes up cases from a
sense of public duty, and without any feeling of resentment or
patrimonial wrong, it follows that he is nowise liable to be
influenced by personal feelings in the conduct of his duty, and,
therefore,

still less

can

it

be supposed that his relations, how near
by any improper motive, or be liable

soever, are to be influenced
to the slightest suspicion of

undue partiality in the case.
And
this will hold though the injury, which is the subject of trial, was
done to the Lord Advocate or any of his near relations person1

2

Of this rule, it is sufficient to cite as an example, a case
where Colonel Francis Dundas, brother to the Lord Advocate
for the time, was received as a witness in the course of a trial for

ally.

1

Hume,

ii.

343

;

Burnet, 431.

8

Burnet, 431.
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riot, in

which a violent attack was made on the house of

lordship himself.

his

1

on

sound and just principles,
Farther,
equally established,
that the nearest relations of the injured party, without even
excepting husband and wife, are admissible as witnesses, on a trial
it is

at the instance of the public prosecutor; 2 and that, not
only in
relation to those wrongs of a patrimonial nature, which
may be

supposed not very strongly to rouse the feelings, but those personal and irreparable injuries which excite the strongest feelings

human

Thus, the widow of the per3
and his chil4
dren in an equally numerous train of precedents
and mothers
and fathers in all cases where an injury or death has been inflicted on their children. 5 Juries, indeed, will attach such weight
of resentment in the

breast.

son killed has been admitted times out of number

;

;

only to the testimony of those witnesses

who

are evidently speak-

ing under the influence of these strong feelings as they deem
just but there is no principle in law, on which they can be, in all
cases, either excluded or represented as suspicious to those who
;

are to judge of their testimony.
2.

If the prosecution

is

at the joint instance of the

public prosecutor and injured party, the nearest relations
of the latter are competent witnesses and the same holds
with the near relations of the injured party, where the
prosecution is at his instance with concourse, under
;

reservation of their credibility to the jury.
sometimes has happened, especially in our older practice,
is at the joint instance of the Lord Advocate
and injured party; and in such cases, it has been the rule of our
It

that the prosecution

practice to admit the nearest relations of the latter, equally as if
6
the prosecution was at the sole instance of the public prosecutor;
and that equally whether the prosecution concluded solely for

the pains of law, or also contained a conclusion for damages to
the injured party. 7 Where the prosecution is solely at the instance
1

*
Hume, ii. 04(3.' ReJohn Taylor and Others, July 12, 1792; Burnet, 431.
Brown and Wilson.
Nov.
Walter
1810;
26,
1, 1757;
Redpath,

becca Wallace, Aug.

>

'

Hume, ii. >4M.
Campbell ;iud
Aug. 12, 1773; Campbell and Helm, Nov. H, 1827
5
John Scott, Perth, April Ib2>, ami othi-i>; J.tmr,
Helm, Nov. 8, 1827, and others.
l'.u-il Kids, Aug.
Robert Frank, July 1:5. Kit.!*
Glen, Nov. 10, 1827
Syme, 267.
:

;

;

;

4,

1709

;

Hume,

ii.

345, 346

"

Burnet, 430.
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of the private party, and he concludes for public punishment only,
it was at one
period the subject of controversy, whether his kinsmen were admissible or not. In a case where there was a penury
of witnesses, the nephew to the pursuers was admitted in regard
to the occult matter cum nota, although the conclusion was for

In another earlier case,
damages equally as the pains of law.
this objection, mixt up with malice, was sustained as relevant to
exclude 2 and in a trial for deforcement, the prosecutor's bastard
son was allowed only to prove the verity of the messenger's exe3
cution.
But a son by affinity was received in a former case,
who had married the prosecutor's bastard daughter. 4 But there
seems no doubt, that in modern times the near relations of the
prosecutor would be admitted, at least cum nota, in all those cases
where the private prosecutor insists for the pains of law only, and
does not mix up with that character the objection of interest in
1

;

the civil or patrimonial conclusions of the libel.
Where this is
the case, it seems equally clear that those near kinsmen should

who either have right to any share of
the damages or assythment themselves, or are interested in them
as next of kin to the persons who are ; but beyond this there
seems no rational ground on which the exclusion can be extended.

at all events be excluded,

The

nearest relations of the pannel, under certain
are admissible,> both for and aerainst
him.
exceptions,
r
b
3.

Under two important
considered,

it is

exceptions, which will immediately be
fixed that the nearest relations of the pannel may

for or against him.
How unwelcome soever
the necessity, public interest requires that they should be compellable to give evidence in the general case, against even those

be examined either

whom

they are bound by the strongest ties of consanguinity or
6
Thus, a sister is admissible against a sister; a bro7
ther against a brother
and a mother against a daughter. 8 This
to

affection.

5

;

held so completely fixed in the general case, that
never stirred in our practice.

point

is

As near
1

s

relations are subjected,

Macandlish and Others, July 16, 1744.

John Douglas, Dec. 15, 1690.
6

*

it is

from motives of public policy,
*

Mather of Tarbet, Aug. 19, 1691.
5
Hume, ii. 346

Francis Mellum, Feb. 21, 1676.

;

7
Andrew Adam; Feb. 20, 1710 ; James
Major Weir, April 6, 1670.
8
March
ii.
1751
346.
Helen
M'Nair,
15,
Gordon, Sept. 1765 ; Burnet, 431.
;' Hume,

Burnet, 431.
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and heart-rending necessity, so it is equally
pannel has the benefit of their testimony, such as
it is, in his own favour.
Nothing is more common, accordingly,
than to see the mothers, fathers, brothers, and sisters of
prisoners
adduced at trials to give evidence in exculpation for their unforto this often cruel

settled that the

tunate relatives under

trial at

the bar.

Their evidence

is

always

received, and generally is brought forward to prove an alibi in the
pannePs favour ; but the attempt for the most part fails, it being

too often evident that
they are brought forward to give a colour
to a story got up which has no real foundation ; and that
they are

swearing under the influence of the strongest affections of our
nature, warring against the sense of the obligation of an oath, too
often, in persons in their situation, feebly felt and imperfectly
understood.
4. Husband and wife are, in
every case, inadmissible
for or against each other,
except in the case of personal
violence directed by the one against the other.
It was
formerly the subject of doubt, whether a wife might not
be made to bear evidence against her husband ; but these pre*

cedents, drawn from disturbed or tyrannical times, have now lost
their authority, and it has come to be
regarded as a fixed and
sacred rule of evidence, that husband and wife are utterly inadall

missible against each other. 2
This rule was applied in a case
where the pannel was an Englishman, and tendered his wife to

prove an alibi, accompanied with a strong statement that he was
unable to bear the expense of bringing down other witnesses

from

his

own country

;

but she was found utterly inadmissible. 3

The rule is the same in England it being quite settled that
husband and wife are mutually incompetent for or against each
other. 4
And, indeed, so strong and irresistible are the reasons,
founded on domestic peace and tranquillity, which have led to this
rule, that it must obviously obtain in the laws of all civilized
states.
For the same reason no declaration of the husband or
;

wife

is

To
1

admissible for or against each other. 5
however, there is one important exception, ac-

this rule,

Hume,

net,

Phil.

432.
i.

80

ii.

Smith and Brodie, Aug. 27, 1788 ; Hume, ii. :34<>
348, 349
Smith and Stevenson, Dec. 8, 1806; Burnvt, 433
Russell, ii.

;

Phil.

i.

84.

Hur-
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knowledged both by the law of England and Scotland, and that
is, that where the husband or wife has suffered personal injury
from the other spouse, the suffering party may be allowed to give
1

evidence against the aggressor ; for else a rule intended in a
great degree for their protection, would be perverted into a source
of oppression. This was established so far back as January 1694,
of Elliot, Maxwell, and Nicolson, for forgery,
2
conspiracy, and attempt to poison; and the rule was solemnly
in
Court
a
the
confirmed by
subsequent case, when the
High

noted

in the

trial

objection that the wife was inadmissible against her.husband, was
stated, argued, and overruled, in respect she was adduced to prove

an injury on her person. 3 The same principle was applied to an
injury by a wife to a husband, in a late case, where the husband
was admitted without objection, to prove an attempt to hang him
by his own wife when asleep, which had very nearly proved successful.

4

But what

shall

be said of the case where the husband or wife

accused of bigamy ? Does the general rule of mutual incompetency apply to such a case, or does it fall under the exception
of injuries directed against the person, in which they may be
is

Burnet inclines to think, that in such a case the husband should not be received, in respect that the marriage should
be proved otherwise 6 and the law was laid down in the same
manner by Lord Gillies, at Aberdeen, in a case where the first
wife in a private and irregular marriage, was adduced against her
husband charged with bigamy, and it was strongly urged, that in
such a case, not only was the injury subjudice directed against
himself, but she was a necessary witness to prove the celebration
admitted?

;

of the

first

6

It is certain, also, that

marriage.

same way

the rule

is

settled

being fixed there, that on an
indictment for a second marriage during the continuance of the
former, the first wife cannot be a witness, but the second may, as
in the

in

England;

it

soon as the

first marriage is established, because she is in that
7
case not clothed with the character of a wife.
These authorities

must be held
but

it is

to settle the law so far as precedent is concerned ;
worthy of consideration whether they have done so in

1

State Trials, i. 393;
350; Burnet, 433, 434
Graham, March 13, 1827

Hume,

ii.

haver of a

349.

Phil.

i.

87; Lord Audley's

case, Hall,

-3

Benjamin Ross, May 11,
5
Burnet, 433
Syme, 154

i.

301

2

1824; unreported
6

Hume,
4

ii.

Mysie

John Rodger, Sept. 1813;
;
In that case, however, she was afterwards sworn and examined as a

letter libelled

on

7

Hale,

i.

393

;

Phil.

i.

87.
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consistency either with justice or principle.

Having once,

and necessary reasons, admitted an exception

who

in the case of a wife

for just

to the general rule,

has sustained a personal injury from

any principle on which it can be held not to
include that case where the injury to herself and her
family is
the greatest, from a desertion of them both by the head of the
her husband,

family

is

Nor

?

there

the reason of exclusion founded on the peace of

is

families here of the slightest weight, but rather the reverse ; for
a husband who has been guilty of bigamy, has proved himself

sentiments of that description, and having already
first wife for another woman, he has
given the clearest evidence that no farther family dissensions need be appre-

dead to

all

deserted his

hended from her appearing to give evidence against him.
It has been held, that, although a wife cannot be adduced as a
witness against her husband, yet she may be brought into Court
and identified as the person who had passed one of the notes which
he was charged with having stolen, and this has been according1

This is using the wife as a production, though not
ly done.
as a witness. But it may be doubted whether this precedent would

now

be followed. It is perfectly competent, indeed, for the prosecutor to establish, by the evidence of other witnesses, that the
wife of one of the pannels tendered in change part of the stolen
property, because that is a fact which is proved without having
all, similar to finding the stolen property in his
house, or the like, which often form the most relevant and important parts of the proof; but to admit her as a production against
her husband, when she is inadmissible as a witness, seems to be

recourse to her at

a decision,
contrary to principle ; though supported doubtless by
that if a witness was inadmissible from having been wrong dethe prisoner
signed, he still may be produced in evidence against
2
This observation, however, will not
without being examined.
of evidence in
apply to the production of the first wife as a piece
cases of

bigamy

;

for there she is not

to fix the

brought forward

to substantiate the fact,

subsequent crime upon him, but merely
or supply a link in the chain of evidence of the

first

marriage

;

which it may be absolutely indispensable that slushould be seen by the witnesses, like the dead body in a case of

a matter, in

murder, or body-lifting, with a view to establish the fundamental
1

Lai-R an.l

Mitchell,

1R22, Glasgow

;

Hume,

Jan.
ii.

2li,

394.

1H17; Hmur,

ii.

:M

*

Hill.

Hy1.

H;iy,

April
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fact of the identity of the person seen
described in the indictment. It is by

ingly, to libel

my, and

to

upon the

first

by the witnesses with that
no means unusual, accord-

wife as a production in cases of biga-

admit her as an object to be looked at by the witnesses

at the trial.

Various other exceptions to

this rule,

wife, are admitted in the English law,
notice in our practice.
1.

If a

woman

is

regarding husband and
which are deserving of

taken away by force and married, she may
for though a wife de facto, she

be a witness against the ravisher,
is not held one dejure.
1

2.

Where

made

the wife has

contracts, or acted as agent or

negotiorum gcstor for her husband, she may be adduced as a witness against him by those persons with whom he has thus permitted her to deal in his name or on his account. 2
3.

A

wife

is

held competent to prove the fact of her own adul3
is interested in the issue of the trial.

tery, though her husband

The same principle was followed in Scotland, in the trial of a
man for murder, where the defence was that he had caught the
deceased in the act of adultery with his wife, and she was admitted without objection when cited in exculpation to prove the fact. 4
But this applies only in the special case of provocation arising

from adultery, which

known only

is .so

secret a matter that in general

it is

woman

alone, and is hardly ever committed by
her in presence of others; and therefore an opposite rule was
adopted, and the wife's evidence was rejected in a subsequent
case, where the defence of the prisoner against a charge of murder, was general maltreatment of his wife by the deceased, in proof
of which he proposed, not to adduce the wife herself, but to produce her declaration emitted in precognition before the Sheriff. 5

5.

A

to the

child within the years of pupilarity

ble, either for

The same

or against

its

is

inadmissi-

parents.

reason founded on the peace of families, and the

hardship to which witnesses would be exposed if they were liable
to be called on to give testimony against those on whom they are
entirely dependent for comfort, affection,
1

3
5

2

and subsistence, which

302 ; Phil. i. 86, 87.
Emerson v. Blonden, Esp. i. 142 ; Phil. i. 88.
4
Christie, Nov. 6, 1731 ; Burnet, 434.
Reading, Hard. 82 ; Phil. i. 89.
William Goldie, July 13, 1804
434.
Burnet,
Hale,

Rex

i.

v.

;

2
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husband and wife from giving testihave
led to the adoption of a similar
each
other,
mony against
rule in regard to children within the years of pupilarity.
This
have led

to the exclusion of

principle, so obviously founded in the helpless and dependent
condition of children at those early years, and the terrible conflict of
feelings to which they would be exposed if they were
called on to u'ive testimony either for or against those on whom

they were entirely dependent, and in whom all their affections
centered, was strongly enforced by able judges in several previous cases, and at length fully adopted, after full argument and
groat consideration, in the case of Isabella Blinkhorn, 7th June,
1

1^:24, where, on the trial of the pannel for the murder of one of
her children, of nine years of age, a boy of twelve years and
seven months her son, was rejected as a witness, and the pannel

consequence escaped with a verdict of not proven. It was admitted in this case by the Crown Counsel, that a pupil child is
in the general law inadmissible when either of its parents was at
in

but that this principle should suffer an exception in cases
such as the present, where the parent was charged with a fatal
that it
injury directed against one of the children themselves

the bar

;

;

was on

this

ground

was allowed

that a wife

to give

evidence

against her husband in case of injury directed against herself, and
that unless this principle were extended to pupil children, where
the pannel was charged with acts of violence directed against

one of their number, a privilege intended for their protection,
would be converted into the means of their secure destruction.
2
This
This argument, however, did not prevail with the Court.
murof
in
another
case
a
few
was
followed
after,
days
precedent
der, where two children, below the years of pupilarity, who had
witnessed the fatal deed, were tendered as witnesses, and rejected

3
by the Court.

The years of pupilarity in a boy are fourteen, and in a girl
twelve years of age ; but there seems no ground for distinguishing in this matter between the two sexes; and as in Isabella
Blinkhorn's case, a boy of twelve years and seven months was
would be taken as the
rejected, it is probable that fourteen
years

been held
boundary of the inadmissible age in both sexes: It has
that a girl of sixteen, who was adduced as a witness against her
'David Cunningham, June
Hum.-,
-,

ii.

347.

*

I*abdla

June 14, DS-J4; Huuus

VOL.

II.

'.':),

1S06

Klinkhurn,

;

Alex. Ur..\vn,

Jim.-

ii.

2 G

7,

l.s'J-1;

April

2ft

Slunv,

N<>

I8U,
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mother, for the murder of her father, was ^admissible, though
she, of course, had her option to decline to give testimony if so
inclined.

1

This principle, however, of the inadmissibility of a pupil child
to give evidence against its parent, must suffer one exception,
viz. that where the injury was directed against the child itself.

To hold it inadmissible, would be to deliver over these helpless
creatures to the rage or vindictive passions of their parents, who
must always have opportunities of committing acts of cruelty
on their children, when no other persons are present. On the
same principle, that evidence may be supported by the account

which the suffering child gave de
a

mode

recenti of the injury to others ;
of getting at the truth, which, in the case of very young

children, is generally more satisfactory than what they give at
the distance often of months at a public trial.
It was allowed also in one case for the prosecutor, to ask a

surgeon the account which two pupil children had given at the
they came to him for medical aid, of the injuries

moment when

by their father on their mother, for which he was at the
bar on a charge of murder.
This, it was justly observed, is a
more .satisfactory way of getting at the truth, than by the examiinflicted

nation of such witnesses ex iutervallo, when the events they remay probably be forgot, or blended with fiction in their

late

minds.
This exemption to the general rule, however, should be
allowed only to the extent of admitting the res gesta to proof in
this indirect way that is, the account of the transaction given to
other witnesses by the pupil children at the time of, or shortly
;

occurrence, and which formed their causa scientia^ or the
which they were brought in contact with the subject
matter of the trial.
Certainly it will not do to go a step farther,
and examine other witnesses, ad longum, on the account which

after, its

way

in

the pupils gave of the transaction ex intervallo to them for that
would be allowing that to be proved circuitously and by hearsay,
which could not be brought forward directly out of the mouths of
;

the children themselves.

A

child above the years of pupilarity has an option
to give evidence, or not, against his parent, as the witness
6.

1

Helen Reid, Aberdeen, April 1816
;
Hume, ii. 347.

1814

;

Hume,

ii.

348.

8

Alexander Brown, April 20,
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pleases; but

must

the injury

testimony,

n'ive

It is

if

!(J7

was directed

how

against himself he
unwilling soever.

a fixed principle in our law that a child cannot be comgive evidence against its parents, whatever age soever

pelled to

the child

may

willingness to

be.

This proceeds from the metus perjurii, or un-

expose a witness to a situation where the tempta-

tion to perjury is so strong as to be almost overpowering, which
is so strongly established in OUT law, and which is justly presumed
to be in an especial manner likely to occur, if a son or daughter
is

called

on

to give

evidence against their parents.

1

This

is

mat-

and was exemplified at Glasgow, autumn
Margaret M'lntyre and Marjory Lennox,
where the sister of the latter of these parties, who had witnessed
the child-murder by her sister and mother, who were both at the
bar, declined to give testimony, and her option, in respect her
ter of daily practice,
18*29, in the case of

mother was concerned, was, as a matter of course, admitted by
the Court.

2

would appear, however, that this privilege of the child does
not obtain where the parent is put on trial for an injury on the
In that case it is bound to depone, upon the same
child itself.
It

in a similar case
principle, that a wife

is

admitted against her

Where a prisoner accordingly was indicted for rape
husband.
and incest on his own daughter, who was a girl above pupilarity,
Lord Meadowbank, after a full argument, refused to inform the
witness that she might decline giving evidence, and she was
sworn, and emitted her testimony in common form. The prisoner
in the indictment as comescaped, owing to the crime being laid
from
what
in
different
a
mitted
appeared at the trial to
year
3
have been the true period of the offence.

the parent the same privilege in declining to give evidence against a child at the bar ? It was held by Lords Gillies
and Hermand in one case where the prisoner was indicted lor
on a bill, that the
forging the name of his father and brother
father ini^lit decline giving testimony, upon which the Advo4
similar point occurred at
cate-depute withdrew the witness.
on her
of
forging a bill
Perth, where a daughter was accused
with a
diet,
the
desert
to
moved
and the

Has

A

Advocate-depute

father,
1

Hume,

ii.

S,

Hume.

ii.

8
Ante, vol. i. U><>.
346; Burnct, 432.
4
William Lcai-k,
1824; Hume, ii. 348.

348.

MVilli.u.i

Aber.K-en,

ThomM
April 18,

1818

j
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view to try the question at Edinburgh, whether the father had
an option of giving testimony as against her but the death of a
necessary witness prevented the case being farther prosecuted.
Mr Burnet states, that in such a case the parent has the option
as v/ell as the child; 2 and Mr Hume states the point as not yet
maturely fixed, and as a desirable object for decision by the Su;

1

2
preme Court.

In these circumstances the weight of authority
rather preponderates to the side of giving the option to the parent as well as the child; though certainly, notwithstanding its

being recommended by humanity to the witness, there are many
reasons against extending this right to decline giving testimony
beyond those cases where it is fixed by a clear and settled course
of precedents.
7. The agent or counsel employed by the prisoner in
conducting liis defence or in the matter which has given
rise to the trial, though previous to the crime, are not at
1

,

liberty to divulge any Tacts
kno\\ led^e, in that capacity,

but thev

may
began
done so tuny mint
;

which have come to their
or after that

employment

be called on to disclose what has

There is one class of persons whom the prisoner, from the
intimate connexion which subsisted between them and the accutrial, cannot cite on his behalf; and that is the agent
and counsel whom he has professionally employed to conduct his
defence, and who are presumed on that account to be incapable
of giving an unbiassed testimony in regard to that particular case. 4
For the same reason, these persons cannot be called on to reveal
the facts, or produce deeds which have thus professionally come
to their knowledge or possession, when examined against the pannel; 5 for, as Mackenzie justly observes, though it is for the in-

sed at the

terest of the

"

commonwealth, that
it is

-truth

should be brought to
commonwealth not

likewise the interest of the

light; yet
to reveal the secrets of private persons,

and thereby

to

render

all

"
confidence and trust suspected."
Reipublicse quidem interest
ne crimina maneant impunita ; sed reipublicaB quoque interest
1

4

Ann

Patterson, Perth, April,

Burnet, 435.

s

Hume,

ii.

1827

350

;

;

2

reversed.

Burnet, 435

j

Burnet, 432.

3

Hume,

Fishery. Fleming, Phil.

i.

ii.

140.

348.

!>AI:<>I,I;

I>H<

pietatis et necessitudinis officia sarta tecta conservari sine qui-

bus nihil sanctum haberi potest nee inviolatum."
This privilege, however, is not to be pushed beyond due
bounds.
Though extending to every thing communicated or
1

acquired in that particular case, at whatever period of time, yet
it does not extend to information
acquired concerning it, not in
a professional capacity, but as an intimate friend or acquaintance,
or even to professional disclosures made without relation to the

indictment; and accordingly, in the noted
Mr Charles Hay, advocate, was
examined respecting circumstances even which had been imparted
to him as ordinary counsel to the pannel's family, but before

facts
trial

in the

charged

of Sir Archibald Kinloch,

the unfortunate incident which gave occasion to the trial. They
were, however, remotely connected with it, as relating to conversations which passed between the deceased and him, relative
to family settlements, a fortnight before the fatal deed, and which
to be one cause of the grudge entertained against

were supposed

the deceased, his brother, by the prisoner. There was no appearance, however, of his having been consulted by the prisoner at
all, or any facts communicated by him either before or after the
fact

charged

;

and

in this state of the case, the Court,

upon the

by the witness himself, unanimously held
he was bound to depone. 2 Upon the same principle, it was held
objection being stated

by the Court

in another case, that

where the agent

for the

pan-

nel was cited for the Crown, he was bound to answer concerning
those matters which fell under his knowledge otherwise than as
3
The limitation of
agent, and he was examined accordingly.
the rule is strictly consonant to justice; it being obvious that
the communications only which have been made to the witness

have
professionally are within its spirit, not those facts which
fallen under his notice as an ordinary individual.
Accordingly
it has been held, that an agent may be examined concerning
matters even connected with professional employment, if they
were not such as came to his knowledge qua agent for the pri4
soner in the matter charged in the indictment.
It is to

be observed, however, in what time this limitation is
Facts which have come to the witness's know-

be understood.

to

^ledge professionally in relation to the matter charged, unqu<
1

M

Kfii/ie's

:;.><>.

8
Hume, ii. :).j() Sir ArohibaJd
Burnet, 4:3G
Thomas Wilson, Jrdburgh, Jaii. 'JJ. I7!<>; Hume, ii,

Obs. on Act 1021.

Kinloch, June 1705;

ibid.

3

Wilson, Jan. 25, 1790; Burnet,

;

4M.

;
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obtained from the
tionably fall under the protection, though not
for
disclosure
made
as
by his relations
example,
pannel himself;
or friends previous to the trial, memorials laid before counsel,
notes furnished to agents, or the like, if done with that view.
Under that head must be included facts gathered by the agent

himself in the course of precognoscing the witnesses, or by his
clerk in copying or reading that precognition, or attending the

examination of the witnesses under it.
Farther, the privilege
extends, under a limitation to be immediately noticed, to all professional communications in relation to the matter libelled, though

long anterior to the date of the crime, if in regard to matters
which are now charged as forming part of, or adduced in evidence
Accordingly, in two late cases, it has been held
regarding, it.

Court of Session, after full consideration, that professional
communications between agent and client, though occurring

in the

years prior to the commencement of the suit, if relative to
the subject matter therein involved, could not legally be disclosed by the former of those parties.
If, therefore, the disclo-

many

1

sures which were

made

to

Mr Hay

in Sir

Archibald Kinloch's

had been made, not by tlu> deceased) as they were, but the
jHinni'l, or made to him by any one as the pannel's legal adviser,
there can be no doubt that it would have been held to be privicase,

Our rule, in short, is the same as that so well expressed
leged.
in the English law, that " confidential communication between
attorney and client are not to be revealed at any period of time,
nor in an action between third parties, nor after the proceeding
to which they referred is at an end, nor after the dismissal of the

The privilege of not being examined to such points
attorney.
as w ere communicated to the attorney, while engaged in his professional capacity, is the privilege of the client, not of the attorr

ney, and

it

never ceases.

"

"

to say the cause is at
Buller,
son is shut for ever." 2

It is

not sufficient," says Judge
the mouth of such per;

an end

This privilege extends only to the three privileged
classes, of counsel, solicitor, and attorney, and does not
8.

embrace disclosures to physicians, or intimate friends,
nor to communications even to these privileged advisers,
1

15,

Sir

W.

Pulteney

v.

1829; Shaw's Rep

Lady Bath's executors Fac. Coll. Lumsdaine v.
8
Per Buller, 4 Term Rep. 759; Phil. i. 140.
:

Balfour, Nov.
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1

done with a view to the perpetration of the crime
question, or any other offence.

if

)

I

in

This privilege

is confined to
legal advisers, properly so called,
to
It does not extend
is,
counsel, attorneys, and agents.
either in the English 1 or Scotch law, to communications made

that

or facts acquired by,

any other intimate or confidential friends,
may have been the occasions on which the
information was received. 2
On this principle it has been held,
that a physician even was bound to disclose the secrets divulged
to him in the course of his professional attendance, 3 however
to,

how solemn

soever

much it may be to be lamented that such disclosures should ever
be made the subject of judicial publication.
If this holds with a
physician or surgeon, and the information they acquire in deathbed scenes, much more must it apply to intimate friends ; or

communications made to law agents as ordinary individuals, and
apart from professional consultation or confidence, as to which
there

is

no

Baron

by the Scotch and English law,

sort of doubt, both

that their examination

Hume

.

4

is

competent.
extends the same rule to communications made

to clergymen, for the sake of spiritual consolation, if prior to the
incarceration of the prisoner, though he holds that those subse5
It may reasonably be doubted,
quently made are inviolable.

however, whether there

any good ground for this distinction.
clergymen at any time, in order to unburden the conscience, and receive the spiritual consolation which
guilt so often requires, and religion alone can afford, seem to be
the most sacred of human communications and the reasons for
their inviolability, as much stronger than those which have led to
Confessions

made

is

to

;

the establishment of the rule in regard to legal advisers, as the
the next world are superior to those of this. Certainly

affairs of
it

would be a strange anomaly

about the most
inviolable,

if

made

an attorney
temporal property are
for the far higher concerns

disclosures

to

trivial affair relating to

and those made

to

a

priest,

And though there is
of eternal welfare enjoyed no protection.
a certain degree of expedience in not permitting such comfort
to be given to criminals in the prosecution of thflir crimes, yet
there is too much reason to believe that to the hardened offender

such a deprivation would be a matter of no sort of consequence,
8
1
4 Term Rep. 758; Phil, i. 141, 142.
Hume, ii. .'WO; Burnet, 438, 439.
4
Duchess of Kingston's case ; Phil. i. 142.
Burnet, 438; Ilium-, ii. :toO; Phil. i.
*
Hume, ii. 350,
142; per Lord Kenyon, in Wilson v. Rastall ; 9 State Trials, 582.

1
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while

it

might deprive the novice

whom

in guilt, in

reformation

practicable, of a chance at least of being reclaimed to the ways
of virtue.
Certain it is, that there is no instance in our record

is

for the last
century of

such a species of evidence being resorted

and from the jealousy which the Court justly entertain towards all communication of such a kind, even when coming from
other quarters, there seems no reason to believe that they would

to,

now

permit

it

be introduced.

to

however, if held to be established, must be
circumscribed within the same narrow bounds as that awarded to
Tliis protection,

communications

Whatever, therefore, a clergywirh as a friend, however intimate, of the
family or the pannel, he is just as much obliged to disclose as an
What is privileged are those disclosures
ordinary individual.
to legal advisers.

man becomes acquainted

only which are made under the
religious advice or consolation
Catholic church, to

faith of clerical

fidelity, to

obtain

the confession, in short, of the
which there is an universal disposition

make

;

mind, and which, when unaccompanied with
or
unauthori/ed
the
premature nhsulntuui^ by which they are too
in every repentant

one of the most powerful engines which exists
human heart. But in England such
confessions may be given in evidence, though made from reli-

often followed,

is

for the reformation of the

gious persuasion, if uttered to others than the clergyman himself.
Buller once admitted a confession made by a Papist to a Protestant clergyman, and the prisoner was convicted and sentenced

and though Lord Kenyon said, in a subsequent case, 2
would have hesitated before he admitted such evidence,
yet its competence was fully established by the opinion of all the
3
Judges, in Gi Ilium's case, Easter Term, lb'28, when a confession made to a mayor and jailer, from the advice of a clergyman,
thereon;

1

that he

was held admissible.
There is another exception also to these privileged communications, and that arises out of the obligation of every one to
divulge a crime which

is

proposed or communicated with a view

to obtaining aid or assistance in

its

perpetration.

Certainly, in

such a case, both reason and authority fail in supporting the priCriminals the most depraved, frequently employ agents
vilege.
or assistants in the commission of their offences and it is absurd
;

to suppose,

1

Rex

Gilham

;

v.

that because these agents

Sparks; Russell,
Russell, ii. 648.

ii.

610.

2

Dubonn?

v.

happen
Levett

;

to

be their legal

Peake, 78

3

Rex

v.
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communications must not be brought

advisers, therefore their

to

light as articles of evidence in bringing home that very delinagent, therefore, may be compelled
quence to the prisoner.

An

swear to his client's having declared his purpose to commit
the crime to him; or having undertaken a criminal employment
to

his desire, as in the case of forgery by
falsifying a deed, the
i
him
sent
of
which
was
to
his
the same
copy
by
employer

by

On

man of business who got a forged bond from his
was employed to give it in, and saw the date and
who
employer,
witness's name filled up, has been admitted without objection. 2

principle, a

This principle seems to be recognised in the law of England it
being there held that an attorney who prepares deeds granted on
an usurious consideration, may be called on as a witness to prove
;

the usury, for that does not come to his knowledge in the character of an attorney, " he being, as it were, a party in the ori3

ginal transaction."
It is held in England, that an attorney is not at liberty to give
parole evidence of the contents of a deed deposited with him, in
4
his professional character, nor to produce a copy of it.
The

questioned concerning his reasons for filing
5
information, may refuse to answer; a principle

Attorney-General,

an ex
which

officio

if

unquestionably applicable to the Lord Advocate of
It is held, however, that any communication made to
a counsel or attorney, not for legal advice, but to obtain information as to a matter of fact, is not privileged ; as, w here a client
is

Scotland.

r

asked an attorney whether he could safely attend a meeting of
his creditors, it was held, the attorney might be examined as to
6
But they justly hold with us,
that to prove the bankruptcy.
as
acts
an
who
a
that
interpreter or agent, or an attorney's
person
or barrister's clerk, cannot be called on to reveal professional

in precisely the same situation as
7
the attorney himself.
By the Scotch law, a counsel or agent may in any case be
called on to give evidence as to the handwriting of his em-

communications, for they stand

of
ployer, or his subscription of any deed, which is the subject
in
such
is no professional confifor
cases
there
investigation^

dence

and therefore the rule

;

fails if

the fact of the client having
8

The

Feb.

1710;

subscribed the deed was disclosed to them confidentially,
1

Phil.

i.

3

436.
140.

s

Duffie v.

Rex

v.

(>14

Russell,

ii.

Smith;

Home

'

ii.

Andrew A.hm,

voce witness, No. 7; Burnet, 437.

Kilk.

Burnet,

(ill.

8

;

IVake,

State Trials,

Burm-t, 4.37.

108;
xi.

Russell,

'2W.

"

ii.

ditto,

610.

*

Per Bayloy

Hramwt-11 v. Lucas;

;
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same

rule obtains in

be called

may

to

England

prove

it

;

being held that an attorney

his client's subscription,

though

his

know-

ledge of it was obtained by seeing him subscribe the bail-bond
2
1
or if the quesin the action, or to prove his client's identity;
tion be about an erasure in a deed or will, he may be asked
whether he ever saw the deed in another plight than that in
which it now appears for that is a fact of his own knowledge,
but he may not be put to discover any confessions made to him
3
But if a person has been confidenby his client on that head.
,

on the supposition of his being an attorney when
has been held that he may be compelled to

tially consulted,

he

not so,
answer. 4
is

it

9. Witnesses employed to obtain information, either by
the public authorities or the private parties injured, are
not bound to disclose the parties who employed them, or

the nature of the communications which passed between

them and

their employers.

In the complicated and corrupted state of society in which

we

frequently necessary for government, or the public
authorities, to employ officers of justice, spies, or informers, with
a view to the detection of conspiracies and other hidden offences,
is

it

live,

which may prove

in their effect, if unchecked, in the
highest
degree detrimental to the interests of society.
may lament
the necessity which exists for employing such characters too

often, at least as

We

depraved as those whose crime they are to

divulge, but while the evil subsists, the unavoidable means of
On this
tracking it out cannot rationally be complained of.
principle it has been held, that a witness employed by govern-

ment

a meeting of one of the Correname of his

to collect information at

sponding Societies,

is

not bound to disclose the

employer, or the nature of the communication which subsisted
between himself and the officer. 5 In the same case Chief Justice Eyre observed, " It is perfectly right that all opportunities
should be given to discuss the truth of the evidence given against
a prisoner ; but there is a rule which has obtained universally, on

account of its importance to the public, for the detection of crimes,
1

ii.

Kurd
613.

Phil.

i.

v.
3

291

Moring ; Carr. and P. i. 072 Russell, ii. 613.
4
N.P. 284; Russell, ii. 613.
Fountain

8

;

Bull.
5

Hardy's case, State Trials, xxiv. 753; Phil.

v.
i.

Stark,

ii.

239

;

Russell,

Young; 6 Esp. 113;
295.
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17.")

who are the channel by means of which that deThe
made, should not be unnecessarily disclosed."
same principle has been adopted in all the trials for treason of late
years; and even when the parties were willing to disclose the
sources of their information, the Court, on public grounds, pro2
" If the name of an
hibited it.
informer," said Judge Duller in
" were to be
no man would make a disdisclosed,
case,
Hardy's
3
be
defeated."
and
would
justice
public
covery,
Upon the same principal, official communications between the
governor of a province and its law officers, were not allowed to be
that those persons

tection

1

is

1

4
enquired into; or the orders given by the governor of a foreign
5
colony to a military officer under his command ; or the report
of a military Court of Enquiry, in an action of libel by an officer,

respecting whose conduct the Court had been appointed to en6
So also, the minutes taken before the Privy Council
quire.

were held not

liable to

be called

for.

On these

7

points,

we have

decided matter yet, in our Courts ; but as they relate to the
can be no
general law and government of the country, there

little

doubt, that these precedents would be deemed worthy of serious
consideration ; and it is the uniform practice of our Judges, to

when pointed

all enquiry into such sources of information,
counsel on either side of the bar.
the
by

check
at

made

compromise, or any admissions made in the course of such an offer, or in the com10.

Any

offer

for a

munings or correspondence regarding it, is a privileged
but they
matter, and cannot be divulged in civil cases
;

are admissible evidence, at least cum nota, in prosecutions
in criminal cases, at the instance of the public accuser.
It is a principle in the

sufficient reasons, in the

law of evidence, wisely established for
law both of Scotland and England in

of the
any offer of compromise made by either
in the
made
or
verbal
or
whether
written,
admissions,
parties,
any
course of such a negotiation, are inadmissible against the party
civil

matters, that

who made them. 5

In England,

it is

held on the same principle,
any concessions

that an arbitrator cannot be permitted to disclose
1

Phil.

i.

Wyalt

v.

8

Brod. and Bing.

Gore;

Russell,

ii.

ii.

615.

162
5

;

Russell,

Cook

v.

ii.

615.

3

St at.- T. iaN, \xiv. 814.

Maxwell, Stark,

ii.

183.

'

Horm-

v.

7
Sayer's case, State Trials,
Bentinck; Brod. and Bing. 130; Russell, ii. 615.
8
Fac. Coll.
288.
Smyth v. Petland's Commissioners, May 20, 1809 ;

Lord
vi.

80S.

F.
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in an action before him, or any facts that came to his knowledge in the course of an examination of the parties' books, nor
any concessions or admissions made by one party during the

made

But
peace and getting rid of the suit.
admissions
on record, in
it is otherwise with them as to regular
be
a submission which may
proved by production of the docu-

reference for

making

1

his

ment in which it is contained, or the arbiter's testimony, in the
same way as if they had occurred in a regular Court of Jus2
tice.
The principle on which admissions or concessions made in
the course

of,

or with a view to a compromise, cannot be given

in evidence, while regular admission in an arbitration case may,
is, that in the first case there is room for the presumption, that

the party abated

somewhat of

his just rights, or admitted

some

might have been disputed, with a view to get quit of
the risk, vexation, and expense of a litigation ; whereas, in the
latter, he stood upon his full rights, and conceded nothing he
could avoid, and consequently, what he has admitted must be

facts that

to

presumed
it

have been known by him

to

be so well founded that

could not be denied.

This principle is clear, and of known application in civil trials,
where the party who makes the admission, is himself the pursuer
but it becomes a more nice and diffior defender in the action
cult matter to apply it to criminal matters, where a public prose;

cutor interferes, and the question occurs, how far he can be
fettered or disabled from proving, what the pannel has admitted
to the private party injured?
Upon this point our practice does

not furnish us with sufficient materials to give detailed rules,

and the subject itself will be more fully considered in treating of
Proof by Admission or Declaration. But the principle of law,
seems to be somewhat similar to that adopted in England, in
regard to the proof of admission in an arbitration, viz. that what
is admitted voluntarily, whether from the force of
compunction,
or an overwhelming sense of guilt to the private party, or any
of his witnesses,

is

admissible evidence without any qualification

;

but that any proposal made for a compromise, or any admissions
of guilt with a view to avoid imprisonment or prosecution, must

be received cum

nota, experience

having proved, that to avoid the
made, which

terror of incarceration, admissions are frequently

1

6;

Westlake
Russell,

v.

ii.

Collard, Bull,

611.

236

;

Russell,

ii.

611.

2

Slack

v.

Buchanan, Peake,

c.
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real guilt of the party making them.
But for the
proposition, that such proposals are altogether inadmissible in
evidence even when made with this view, there is no sort of

go beyond the

authority,

and

law, which

prosecutor

is

is

it is
contrary to the whole system of our criminal
mainly founded on the principle, that the public
the unfettered master of all prosecutions for crimes,

that nothing done by the private party can tie up the hands
In practice, accordor abridge the proof of the public accuser.

and

common to ask the witnesses, whether the prisoner
confessions, proposed to restore any of the stolen
goods, offered any thing by way of compromise, &c. although in
almost all such cases, it was to avoid prosecution or trouble, as it

ingly,

it is

made any

that such proposals were made, and they frequently
form an important part of the evidence on which convictions are

is called,

obtained.

SECT. VI.

OF THE OBJECTION OF ENMITY AND PARTIAL
COUNSEL.

There are no objections to the admissibility of witnesses
which are more frequently made, or more generally fail upon
and partial counsel. The reason
investigation, than that of enmity
in very forcible
is, that they generally present themselves
colours to the minds of the pannels, especially in cases of assault, murder, or other personal injuries, which vehemently excite

of this

the passions, and thence they are induced to urge their counsel
to state to the Court, when, on an examination of the facts, they
or so exaggerated as
generally turn out to be either unfounded,
The rules on this
to affect the credibility of the witness only.
head, however, still form an important part of the law of evi-

dence.

no objection to a witness that lie is the sufferer
nor
by the crime with which the pannel stands charged,
that he has voluntarily given information to the public
to support
authorities, and endeavoured by fair means
his evidence by that of others, nor has expressed \vi>he>
1.

It is

for the conviction

and punishment of the

offender.
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when an injury, especially of a
has
been
inflicted by one on another,
obvious
or
nature,
personal
that the injured party should feel a desire for the conviction and
It is generally unavoidable

punishment of the oifender.
the individual wronged, and
dependents, but

or

it

is,

This feeling is not only natural in
immediate relations, friends,

in his

in

aggravated cases, shared by the

which he resides, and it forms the foundation
neighbourhood
on which the whole fabric of criminal justice is reared in civilized
in

society.

It is impossible, therefore, to hold, that

a witness

is

to

be rejected, merely because he entertains the just and natural
resentment for his wrongs, or that his kinsmen or relations are
to be set aside, because they participate in these natural and unFor a very long period back, accordingly,
avoidable feelings.
it has been held to be no objection to a witness, that he is the
sufferer by the wrongs for which the pannel is to answer, and
wherever that objection has been stated, it has been instantly
1

overruled.'

On

the same principle,

it

has long been settled that

it is

no

objection to the admiflttbility or credibility of a witness, that he
Las given information to the public authorities, and become in this

instrumental to the apprehension of the offender. 3
Such
an objection is obviously of no weight whatever, when directed

way

against the actual sufferer by the injury, or any of his kinsmen or friends, because they are justified on every principle of
justifiable private resentment, and public justice, to take such a
step; nor will it in the least strengthen the objection, though the

suffering party, or his friends or kinsmen, has accompanied the
officer who made the searches, and manifested a considerable
4
Such conduct
degree of warmth and anxiety on the occasion.
the law considers as natural and justifiable on the part of the suf-

ferers by the wrong in question; and accordingly, the objection
has been repelled when stated against that party. 5
It is indifferent therefore, in this question, whether the witness was called
on by the magistrate along with others, or went himself to that
officer, or

any

legal authority, to disclose

what he knew of the

matter. 6

Hume, ii. 357. 8 James Cranston, Sept. 10, 1723 John Irvine, Sept. 24, 1744;
3
4
Hume, ii. 357.
Hume, ii. 352 ; Burnet, 428.
Johnie, Inverness, May 1775 ; Johnstone, Ayr, May 1766; Burnet, 428 ; Chas. M'Mahon, Dec. 10, 1827; Syme, 282;
1

;

Donald Rankine, Inverary, Sept. 11, 1821; Shaw, No. 44; Burnet, 428.
6
and Miller, Jan. 8, 1773 ; Hume, ii. 352.
Hume, ibid. ; Burnet, 428.

5

Murdison
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For the same reason,

it is

no objection

479
to the
credibility, far

kinsman and friends,
that they have been heard to express themselves in strong terms
as to their wishes that the prisoners should be proved guilty and
less to the admissibility of the sufferer or his

convicted.
Law cannot forget that such sentiments are allowable and justifiable to such parties on the occasion, if they do
If they do,
not exceed the bounds of a reasonable resentment.

they render the witness suspected, and tinge his credibility if
they are so strong as to show that to gratify his revenge he would
;

not hesitate to swear what ivas false, they may in certain cases
render him altogether inadmissible. Ample illustrations of these
positions will be found in the sequel, in treating of the expressions of enmity, which are sufficient to disqualify or discredit a
In the case of James Glen, Nov. 10, 18*27, for the
witness.

murder of his bastard child, it was objected to Margaret M'Comb,
the mother of the child, that she had declared " she would hunt
the pannel like a dog to the gallows ;" that she was pregnant to
him, and had received promises of marriage from him which he
had not kept. She was, nevertheless, held admissible, and having
sworn, when examined in initialibus, that she would speak the
truth, and denied any particular malice, was received without
even any reservation of her credibility.
1

A

Procurator-fiscal, Sheriff, Magistrate, police or
sheriff-officer, are not liable even to suspicion because they
2.

discharge their duty, by making* enquiries, or conducting,
bound, a precognition against the accused.

as in duty

As

cases will not prove themselves, nor can accused persons
to justice unless some one exerts often a very great

be brought

degree of vigilance and attention in tracing out the evidence
against them, it follows that a vigilant and faithful discharge of
these duties by a police or sheriff-officer, magistrate, procuratorfiscal, or other person officially intrusted with the conduct of the

no objection whatever either to their admissibility or
In acting thus, in a matter in which they have no
credibility.

case,

is

a sense
personal interest, law presumes that they are actuated by
of public duty, or a laudable desire to repress crimes, without
the slightest tincture of undue animosity against the pannel. In
1

Syme, 2G7.
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cases innumerable, accordingly, police and sheriff-officers have
been examined without objection, and by their testimony mainly

contributed to the conviction of the offenders, although they
to have taken the most active part in procuring

were proved

And in one case, where the objection
evidence against them.
stated against a sheriff-officer, that he had precognosced two

was

Crown who had already been examined,
the Court unanimously repelled the objection ; laying it down,
at the same time, that the objection of agency or partial counsel
of the witnesses for the

can never be sustained against a magistrate or police-officer for
making the enquiries incumbent on them by their official duty.

1

The agent of the private party is objectionable if he has taken
precognitions, and been present at the examination of witnesses,
if examined in relation to any matter on which he has heard
their

declaration,

because

it

be

to

is

presumed, that having

no personal knowledge of the matter, what he can tell will be
only a repetition at second hand of what he has heard them say.
But he may be examined as to facts which he himself witnessed
in the ca*e, and where he speaks of his own knowledge as to the
conduct and state of the pannel when emitting declarations which
he had been called on to authenticate, as one of the instrument2
ary witnesses.

Witnesses are not to be rejected though they are
actuated by a feeling- of hostility to the pannel, and have
3.

it in the most
intemperate expressions, if not
manifested by some overt act ; hut they are to be admitted, with a reservation of their credibility to the jury.

vented

In all questions concerning the rejection or discrediting of
witnesses on the ground of enmity, two things are in an essential

manner worthy

The

of consideration.

first

is,

the extreme

which persons in the lower ranks of life usually give to
their tongues, and the asperity with which they speak of each
other upon slight, and often unintelligible causes of provocation,

license

without being actuated by that degree of malice towards a party,
as would induce them to swear falsely against him on the

solemn occasion of a criminal trial.
The second is, the facility
with which stories of violent expressions of enmity may be got
1

George Begrie and William Paterson, Jan.

case, Feb.

1827; Syme, 115.
1

8,

1820; Shaw, No. 5

2

Mrs Snath's

UK

1'AliniJ;
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up by the pannePs friends against a witness, and the ease with
which one of them could disqualify himself and get quit of the
painful duty of speaking the truth against him, by merely admitting that he was actuated by mortal enmity, if this objection were
readily sustained in Courts of law. For these reasons, it has long
been the settled rule of our practice not to set aside a witness on
account of an expression of enmity, how violent or pointed
soever, if not accompanied by some positive deed or overt act,
indicating the reality of such sentiments, and not at so remote a
period, or followed by such circumstances, as may presume a reconciliation between the parties. The
following examples will illus1

the disposition of our law in this particular,
without
going back to the older authorities, which are still, however, of
trate

direct application to present practice.
In the case of Nairne and Ogilvie,

against the pannels, though

it

Anne Clarke was

was alleged

received

that she bore

them

deadly malice, and had threatened to bereave them of their Iives 9
reserving to the consideration of the Court how far the expressions alleged, if proved, might invalidate her testimony. 9
In a

"
by a witness, since citation, that right
she
would
the
to
the
wrong
bring
pannels
gallows," not being
confirmed by any overt act, was found insufficient to exclude her
later case, the expression

or

3
So also, when the expressions alleged were, that the
testimony.
witness had repeatedly threatened to swear away the pannel's life,
and had asked money of him to buy off her evidence, the objec-

tion

was overruled,

in respect it appeared from her examination
was a friend and confidant of the pannel,

hiitidlibusi that she

///

whom
4
mony. On
with

she had concerted this device, to exclude her testithe same ground, where it was objected, in a trial for

sedition, to a witness, that

he had said " he w ould do every thing in
r

power
get the pannel hanged," the objection was repelled,
the
upon
ground that no facts were condescended on or proved

his

to

it would enable
every witness to
5
if such
himself
One of
sustained.
disqualify
allegations were
the cases in which the legal principle is best stated, is a much

to support the objection, arid that

older one, before Lords Kilkerran and Auchinleck. It was there
" that he harbours
objected to a witness
deadly malice against the
prisoner, and has
1

Hume,

ii.

been heard

360; Burnet, 412

Wilson, Aug. 1773; Hume, ii. 362.
Thos. Muir, Aug. 10, 1703; Humr,

VOL.

II.

8

to say,

he would persecute him to
3

Brown and
Nairne and Ogilvie, Aug. 17<>o.
4
Andrew Young, Dec. 6, I7!'0 Hum.-, ibid
;

ii.

'->M.
-2

II

OF PAROLE PROOF.

482

the death, and would pull down his feet at the gallows, on an
occasion of some dispute they had had sometime before." Answered

No facts are here condescended on from which to infer deadly
malice, but words only said to have been uttered by the witness,
but which, as he will be purged of malice in initialibus, cannot
The Court " were of opibe held hoc statu to disqualify him.
nion that the inimicitia capitalis is not sufficiently qualified as
;

without some fact

is

alleged and proved inferring

it,

every expres-

however strong, is understood to be taken off by the witness purging himself; not to mention that often expressions are
uttered by a witness, with the design to cast himself, and therefore
sion,

admit the witness, but allow the expressions charged to be proved
The principle of law is here so well
to affect his credibility."
1

expressed as to leave nothing to be desired ; words of enmity,
strong soever, are understood to be taken off or neutralized

how

the oath in

by

will against the

iiiitidlibn.^

pannel

;

that the witness has

no malice or

ill-

but Jm/.v indicate a more settled and

malignant purpose, and against them therefore the initiatory oath
is held to be no sufficient
safeguard.

The same

rule has been constantly followed in later times; the
practice of the Court being to admit the objection to instant probation, and to judge of its weight according to what is proved by

the witnesses.

In general

it

turns out that the facts, as they
what is alleged in the objec-

appear

in evidence, fall far short of

tion.

This occurred, and the objection in consequence failed in
James Strong, Perth, Oct. 1811, and John M'Bain,

the cases of

Even when expressions of malice are
Inverness, April 1812.
almost
are
always, when unaccompanied by deeds,
proved, they
or
allowed
to
affect credibility only.
Thus, in the
disregarded,
James Harkness, it was objected to John M'Kenzie, that
he was an old enemy of the pannel, and had openly branded him
with the murder in question and against David Thomson, that
case of

;

he had been himself indicted, along with others, for the murder,
and had failed to appear that he had since been imprisoned, run
that he had
his letters on the same charge, and been liberated
;

;

then given information against the pannel, and taken an active
part in the precognition. All this was found irrelevant to exclude,
leaving the credibility of the witnesses to the judgment of the
2
In like manner", in a subsequent case where the pannel
jury.
1

Walter Graham, Dumfries; April 1758; Burnet, 413.
;
Hume, ii. 362.

1797

*

James Harkness, April

.3,
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charged with false conspiracy, a witness was objected to on
the double ground of enmity and interest ; in as much as the
precognition was taken at his suggestion, and a person had then
attended as agent for him, and put questions to the witnesses,
and as a conviction of the pannel would disqualify her from

giving testimony against the present witness in a prosecution in
All this was held, after a proof taken,
the Ecclesiastical Court.
1

to affect the credibility of the witness only.
Precedents too numerous to be all quoted,

have occurred

to the

same purpose in still later times. Thus, in James Miller's case,
it was
objected to Robert Stevenson that he had on various occasions expressed himself to have the strongest malice against the
pannel ; in particular, that he would do all in his power to hang

him, and that if the city of Glasgow wanted an executioner, he
would himself put the rope about his neck. This was repelled
as an objection to admissibility, reserving its effect on credibility
2
similar decision was pronounced by the High Court,
only.

A

about the same time, where a special cause of enmity was set forth
from an information for theft, which the pannel had lodged
the
against the witness ; the proof not having fully supported
3

Proof was allowed of strong expressions attended
with an attempt to suborn in another case but the witness was,
nevertheless, received, and gave strong testimony against the
accused ; there having appeared reason to believe that the story

objection.

;

was got up

A

the witness. 4

proof of malicious
the pannel " had forged his name to a bill,
him without trial, judge, or jury, and that if

to disqualify

expressions, viz. .that

that he would hang
some pence would hang him, he would pay it," was in like manner allowed in a later case, and overruled for the same reason of
5

an apparent design, on the witness's part, to disqualify himself.
In a case tried before the late Lord Meadowbank and Lord Pithe had said " the panmilly, the expressions alleged were, that
else would do it he
if
no
one
be
and
nel deserved to
whipped,
in
the
do
it
and
would
vitriol, that he would
himself,
whip
dip

take his sweet

down
tion

life

Both these learned judges laid it
an objecsupposing it true, was
that it was settled a hundred

away."

as clear law, that all this,
to

\

credibility only ;
ago, that mere loose expressions,
1

ii.

Mary
;,!.

Scott, .May 10,
3

1816

;

Hume,

ii.

362.

William Crawford, Dec. 6, is IS

1819; Hump,

ibi.l.

s

John

fr.ib,

unaccompanied with Jiicfs indi-

;

8

James

Hu.ne

IVrtlu April I^'JT

Miller, July

ibiil.

;

;

4

L>.

1

M*

;

Hum-,

Ft<< ami Wanl, July

Symo. 46,

-t(J.

I:?,
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eating- an antecedent cause of enmity, are not enough to render
the witness inadmissible, though they may affect his credibility. 1
similar decision was pronounced at Glasgow, where the ex-

A

pressions proved were, that the witness had said, a fortnight before
the trial, that " he would do all he could to hang the pannel, and
that he

would dish the b

This was held

r."

to affect his cre-

" swear
expressions that the witness would
dibility only.
any thing to hang the pannel, so as he might get the reward
offered for his apprehension," and that he had taken active mea2

The

sures for his apprehension, was held sufficient only to discredit,
and a proof allowed with that view, but it totally failed. 3

Thus, upon the whole, the rule

is

established on the firmest

foundation, that expressions of malice and ill-will, how strong
and pointed soever, will fail of disqualifying a witness if unaccompanied with such overt acts, or actual deeds, as indicate a settled resolution of revenge, although they may more or less affect
his credibility according to their intensity, and the weight due to

the testimony by which they are established.

But

tho witness has indicated a settled purpose of
revenge or hostility by overt acts, and these have occurred under circumstances which give no ground to pre4.

sume

if

reconciliation, this will

have the

effect

of excluding

his testimony altogether.
is now
hardly ever sustained
of
the
the
witness
credibility
only, yet cases have
except to affect
occurred, and may occur, where the hostility is so deep-rooted

Although the objection of enmity

and inveterate as to call for his
wherever it is manifested, not

This

total exclusion.

in

is

the case

vehement or rash expressions

only, but in such actions as indicate a settled resolution of the
mind; and instances have frequently occurred where, in such

circumstances, the witness has been totally excluded.
Thus, in
an old case, a witness was set aside, because recently before the
fact spoken to, he had been engaged in a quarrel with the pan-

which blood had flowed on both sides 4 and the same
precedent was followed a century after, where it was proved
against the chief witness, that he had fired a pistol at the pannel
nel, in

1

;

James Brown, Glasgow, April 1821 ; unreported.
3
David Little, Glasgow, Jan. 1831
;
unreported

1825

ningham, July 30, 1677

;

Hume,

ii.

363.

8

;

Robert Rae, Glasgow, Sept.
Justice- Clerk's

MS.

4

Cun-
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with intent to

kill

him.

1

On

sions of malice, if consequent

the

485

same ground, strong expres-

on a great personal
injury recei-

ved, may be a good ground for setting aside the witness, the
malice here being founded on fact as well as words
nor will
it alter the case, if the expressions are
sufficiently strong, and
;

the injury great, though the witness was the person injured by
the crime with which the pannel is charged. 2 Upon this ground,

judgment of the Court seems to have proceeded in a case
where the pannel was charged with rape and incest on his own
mother-in-law, and expressions indicating the most inveterate
malice were proved against her; these words, coupled with the
grievous previous injury set forth in the indictment, were deemed
3
It is probable, however,
by Lord Kames sufficient to exclude.
that in such a case, where the witness was a necessary witness,
without whose testimony the case could not be proved, the Court
would now admit the witness, under a reservation of the weight
due to her testimony.
Under this head may be classed those cases in which it has
been held, that the manifestation of an undue and highly suspicious degree of zeal for the apprehension and conviction of the
the

pannel, by overt acts of hostility or persecution directed against
him, are sufficient to set aside his testimony. So where a gentleman in Rosshire had taken an active part against the pannel, who

was accused of housebreaking and

fire-raising,

and caused

to

be

inserted in the newspapers an advertisement, in which he directly
asserted his guilt, and called on the clergymen in all the parishes
to give warning from the pulpit, and had offered a reward of
L.50 for his apprehension, which he. had actually paid or granted
his bill for to the proper authorities ; it was held by the Court,

(Hermaml and Succoth,) that he had evinced such undue zeal to
forward the prosecution, as disqualified him as a witness. 4 It may
be doubted, however, whether the proper course would not have
been to have admitted the witness cum nota, as his acts, how strong
were directed to obtain the bringing the pannel to
more
correct judgment was pronounced by Lord
justice.
in
a
similar
case, which excited a great deal of attenPitmilly,
tion at the time.
This was the case of Patrick Sellar, factor to
soever, only

A

the Marquis of Stafford, for culpable homicide and oppression.
1

Edgar Wright, Dec.

Mi> l7i-<; Uiirm-t,
No. 33.

1;>,

-114.

17H8;
'

Iluinc,

David Koss,

ii.

:}<:.

"

IJurii.-t, 41,'i,

Inverness, April 18*21

;

-1

14.

'

Jas. Cullcn,

Record; and Shaw,
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It was there objected to the witness, Robert Mac Kid, Sheriffsubstitute for Sutherland, that he had evinced the strongest malice

and

that he had imprisoned the
the Court of Justiciary had
which
illegal warrant,
him to bail; without comrefused
to
admit
aside; unlawfully
partial counsel

by

his actions

;

pannel on an
set

plaint or trial struck him off the roll of procurators in the Sheriff
Court ; written a partial and inflammatory account of his conduct
to the Marquis of Stafford ; dissuaded those who wished to be
bail for him,

and

that

said that the pannel ought to be hanged, and
was too good for him. It turned out, however,

Botany Bay
on a proof being taken, that the warrant had been quashed by the
Justiciary Court on an informality, and on that account only had
the pannel been admitted to bail in a capital 'case. All this that
learned Judge held to be sufficient to discredit the witness, and
he was received cum nota accordingly, though the advocatedepute, on the recommendation of the Judge, passed from his
it had been held that the
publicaa
of
violent
and exaggerated account of
newspapers
the affray which led to the homicide, was no objection to admis2
And a similar decision was prosibility, but to credibility only.

examination.

1

In a prior case,

tion in the

nounced at Stirling, April 1821, where it appeared that the witness had been instrumental in preparing, and had read when insisted,

a false and exaggerated account of the law. 3

Thus on

the whole it appears that the safer course, where facts
excessive
indicating
enmity are proved against a witness, is to
admit him under the proper reservation of his credibility to the

jury; and that then only

is

he

to

be entirely excluded where the

facts indicating the hostility are of such a strong and malignant
character, as to give reasonable ground for belief that to nothing

whatever that he says can any credit be attached.

a good objection to the credibility of a witness
if he has been guilty of undue and illegal agency against
the pannel ; and where the acts proved are very strong,
5. It

is

or corrupt, they will disqualify him altogether.

Akin

to the objection of

enmity or malice

that of

is

undue and

corrupt agency ; which, wherever it appears, and more especially
in one who has not suffered injury from the pannel, and therefore
1

3,

Patrick Sellar, April 1816, Inverness;

1803; Burnet, 414.

3

James Cuddle,

Hume,ii. 359.

Stirling,

9

April 1821

Mitchell and Miller, Jan.
;

unreported.
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may be

held excusable for a

in the case, is held a

more than usual degree of

activity

Where

the facts are very
they are less mate-

good objection.

where
Thus, where a witness had been
with
the
arid
had offered to bring one of them
tampering
pannels,
off if he would absolve the others from the charge, he was set aside.
The objection of undue and corrupt agency was sustained by the
Lords Justice- Clerk Boyle and Reston, in a late case, where it
strong,
rial,

it

may

disqualify altogether

;

they will discredit only.

1

appeared that the witness, having a material interest in the issue,
had been an active, corrupt, and officious agent, in* obtaining evi-

dence

and had been tampering in an undue
So also it was held by Lord
Kames at Aberdeen, May 1768, that the objection of undue and
corrupt agency was sufficiently made out, and he was set aside
for the prosecutor,

manner with some of the

witnesses. 2

3

accordingly.
It is only,

however, where there are appearances of corrupt

agency or tampering with witnesses that this objection is sustained to wltulc ; in cases of undue and officious zeal and activity, the
witness

is

To

discredited only.

Lord Justice- Clerk,

this

purpose was the interlocu-

where it was objected to
a witness, that he had attempted to suborn three witnesses but
as the evidence did not show any "corrupt intent, but only an
tor of the

in a case

;

excessive zeal to collect true evidence, he was admitted cum nota*
So also Lord Meadowbank repelled the same objection at the

taking a proof, where some officious conduct appeared, but no5
thing indicating a corrupt intent.
f).
It is no
objection to a witness that he is ultroneous,
or that he has appeared altogether without a citation.

It has been
already stated that so far was the principle of rejecting a witness if he was ultroneous, formerly carried, that any
found
irregularity in the citation, however critical, if sufficient to

an objection

to that instrument,

was held

sufficient to exclude his

consequent on this
William llae's act has found a remedy, it having enact" That it shall not be
or
ed,
competent in any criminal cause

testimony altogether.

But

for the great evils

rule, Sir

whatsoever, for any prosecutor or person accused to
1

Spalding of Ashintrdlii-,

deen, x-pt.

Uerk's MS.

1^17.
5

May

"Burnet, 420.

!Gb7

4,
4

;

Alex.

Angus Cameron, Perth, Oct.

Htmir, "

Mimim,
5,

1811

861.

^

;

Humr,

MT-

i

Stiilin-, Oft,
ii.

lj,

1613; Ju-
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to any juror or witness, on the ground of such
without citation, or without having
or
witness
appearing
juror
1
It is to be observed here, that the
been duly cited to attend."

state

any objection

if stated in
any criminal
objection is declared to be unfounded,
in
proceeding, as well as cause ; an expression which excludes it
those cases where the witness has come forward without citation

any precognition or previous process,

in

as well as a regular

trial.

7. It is not a good objection to a witness that lie has
heard the declarations or depositions of other witnesses
in the

same

case, either read or delivered.

was formerly much disputed, and a most distressing diverof
judgments existed on the question, whether a witness was
sity
he had been present at the precognition, and
disqualified because
It

instances were not awanting of the whole witnesses in a trial be2
ing set aside on account of that circumstance. But as this separate examination of witnesses was neither always practicable nor

expedient, and

it

seldom could

due

affect the credit

to their testi-

met with strenuous opposition from our greatest
mony,
3
And it was gradually encroached upon, and
authorities.
legal
this rule

at last finally

abandoned by the Supreme Court.

First, the objec-

stated against a surgeon, who was cited
repelled,
to give a professional opinion, who had heard the declarations of
4
the pannel emitted in causa ; next as against a magistrate, who

when

tion

was

was

called to prove the prisoner's declaration,

and had heard the

5

witnesses precognosced; and at last the point was deliberately
settled by a judgment of the whole Court in the case of William

M'Leod, 14th Dec. 1801, which was

fully argued on an advocafrom a deliverance of the Sheriff of Edinburgh in informaA witness had here been present at the precognition, and
tions.

fion

heard the declarations of the other witnesses emitted, and he was
The Court found " That it is not a
objected to on this ground.
sufficient objection, in the particular circumstances of this case, to

the admissibility of the witness, that he at one time acted as agent
;
also, that his having attended the precogni-

for the prosecutor

tion
1

is

not a sufficient objection in this case, where

9 George IV. 29,

1793; Burnet, 421.
3, 1797; Burnet, 421

10
3

*

Hume,
5

it

appears that

Brown and Murray, July 13, ,1791 ; Thomas Muir, Aug.
ii. 380
James Harkness, April
Burnet, 420, 421.
;

Ker, Jan. 13, 1792; Burnet,

ibid.
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no improper motives, either on the part of the witness or the pubprosecutor, gave rise to such attendance." This judgment was
in the circumstances of this
rightly qualified by the addition
if
without
the
witnesses have been precogdoubt,
case," because,
1

lic

4

nosced in presence of each other from corrupt or improper motives,

would

it

and,

still

furnish a

if

they appeared
being received at all.

at least to their credibility,

good objection

to

have participated in the iniquity, to their
The law has accordingly been held as

quite settled by this authority, for all those cases where corrupt
and officious intermingling of the witnesses, during their examination,

is

It was so held by Lord
where a medical man, in a case of culpa-

not established in evidence.

Meadowbank

in a case

was objected to from his having seen the precogniand
formed
his opinion from the facts therein stated ; it
tion,
been
justly observed, that, independent of the general
having
fixed
as
rule,
by the case of M'Leod, such an objection was pecu-

ble homicide,

upon to give a professional
as
without
made
acquainted with the facts of the
opinion,
being
in
stated
as
the
witness's
declaration, he could not come at
case,
liarly inapplicable to a witness called

2
a just conclusion.

Though

the law

is

settled in this

way,

however, a pro-

it is still,

per precaution in magistrates to separate witnesses as much as
possible during their examination from each other ; for the panneFs
sake, that they be not strengthened in their opinion of his guilt,
or have their recollections of facts blended with hearsay by listen-

ing

to the declarations of

each other; for that of public justice,

that the effect of the simultaneous coincidence of

different

many

To this,
testimonies to the same end, may not be weakened.
medical
witness
in
of
a
case
there
an
the
is
however,
exception
who

is called to
give an opinion merely professional, for he
should see the precognition, or hear the declarations of the witnesses, as well as the subjects on which he is called to speak, on

the

same principle on which he

is

directed to remain in Court

during the trial, till the medical opinion of other witnesses begins.
On the same principle on which the law is fixed in this manner in regard to precognitions, it is settled, that if, from any accidental circumstance, the witness has heard, in another trial, the dematter which
positions of other witnesses in relation to the precise

now

is

1

again brought under

William M'Leod, Dec. 14, If301

on, Dumfries, Sept.

;

trial, it is

Hum.-,

ii.

no objection

U80

1824; pur Lord Mt-adowbauk.

;

Burnet, 4'JL

to his

4-_'0.

*

admi-i-

W. Riebard-
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This was first settled in a case where it was objected to
bility.
a witness, that he had deponed as a witness in the trial of the pannel's son, for the same offence, and on a libel precisely the same as
be no objection.
The same
where the pannel having been
tried at Edinburgh, and the verdict set aside, on account of the
minority of one of the jurymen, it was held on a subsequent trial
of the pannel for the same offence, that it was no objection to the
adinissihility of the witnesses, that they had remained in Court
and heard every thing that was said by the succeeding witnesses
on the former trial.* Finally, this point was settled by a deliberate judgment of the whole Court in the case of Mrs Smith,
whose trial having been brought to an abrupt conclusion, by the
illness of a juryman, when the evidence for the prosecution was
nearly closed, it was held when she was again put to trial for the
same offence, that the objection against the witnesses being again
received against her was unfounded, although they had all remained in Court, and heard the evidence on the previous occasion, from the moment when their own examination was concluthat

now

rule

was followed

in

Court;

this

was held

1

to

in another case,

ded. 3

SECT. VIII.

OF THE OBJECTION OF INTEREST AND UNDUE
INFLUENCE.

UNDER

the head of interest and undue influence, are included
those objections, whether on the footing of pecuniary connexion with the accused, promise of reward upon conviction,

all

undue means

to sway the testimony, or the like, which go to corrupt the sources of evidence, and render it probable that the truth
may be suppressed or coloured from the interested motives of
the person giving testimony.
They form an important and ex-

tensive part of the English law ; but in our practice they are
to a much narrower compass ; a sure proof that we have
of the nice and technical distinctions which usually
clear
steered

reduced

prevail,

where a particular branch of jurisprudence has swelled to
On many points, however, the English law is

an unusual bulk.

directly applicable in this matter to our practice.
1.

1

It is

no objection to a witness that he

is

the sufferer

John Blackwcod, Jan. 10, 1818; Hume, ii. 380. 'John Sharpe, Glasgow, April
3
Mrs Smith's case, Feb. 19, 1827; Syme, 93.
; per Lord Pitmilly.

1821
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wrong which

by the

is

the subject of

ID

trial,

and has a

1

di-

rect pecuniary interest in the conviction of the offender ;
hut that circumstance may, in certain cases, affect the

credibility of his testimony.

It frequently happens that, 'as a direct
injury to property has
been occasioned by a crime, so a patrimonial interest must necesas where a thief or a robber is
sarily ari^o upon its conviction,
caught with the stolen property in his possession, or a bill is challenged on the head of forgery; it is impossible to deny that the

principal party has a material interest in the issue of the trial; in the
first case,
by recovery of the stolen goods ; in the second, by the

establishment of the forgery, and his consequent liberation from
If, however, the sufferer and principal witness were to be

the debt.

excluded, on the ground of the interest which he thus has in the
would be that the greatest crimes

issue of the trial, the result

would frequently remain unpunished,
the corpus

as without his testimony

the very foundation of the proof, could not be
For these reasons, it has long been a fixed prin-

delicti,

established.

ciple of our practice, that a witness, who is himself the sufferer,
is not to be excluded
by the unavoidable desire to recover or dis-

burden his property, any more than he is by the just and unavoidable desire to have the person punished who has done an injury
This point was solemnly argued in
Jan. 25, 1790, where it was objected
to the witnesses whose names were forged, that they had a mateto himself or his relations. 1

the

trial

Thomas Wilson,

of

getting quit of the signatures which stood against
them but this was unanimously overruled and the persons whose
names are forged have been uniformly considered since, not only
2
as competent, but in some cases as necessary witnesses.
Upon the same principle, it is now the established practice to
rial interest in
;

;

admit the parties injured, or threatened with injury, in forgeries
on banks, the post-office, and other public bodies, as well those
whose names have been forged, as those who have been defrauded
or imposed on, in all cases of forgeries on individuals, fraud, einhe/3
The rule is the same in the law of Engzlement, or

swindling.

though they are much more favourable to the reception of
that objection than we have ever been in this country it being a
land,

;

1

Hume,

Hume,

ii.

ii.

364; Burnet, 441.

:5f>5.

3

Burnet, 445.

8

Thomas Wilson,

Jan.

25,

1790; Burnet, 444

;
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fixed principle with them, that in criminal prosecutions, the party

may be

injured

viction he

a witness

would be

and

;*

although on a con-

that, equally,

entitled to a reward,

2

or to restitution of his

3
property from the offender. It was formerly held, that a witness,
name
was forged, could not be adduced as a witness to
whose

prove the forgery
" On
enacts
that,

either at

common

4
;

but this

altered

is

by a recent

statute,

which

any prosecution by indictments or information,
law, or by virtue of any statute, against any

ting,

any deed, writing, or instrument, or other
or for uttering or disposing of any deed, wrior instrument, or other matter whatsoever, knowing the

same

to

person for forging
matter whatsoever

;

be forged or for being accessary, before or after the fact,
such
offence, if the same be a felony ; or for aiding, abetany
or
ting,
counselling, the commission of any such offence, if the
;

to

same be a misdemeanour

no person

;

shall

be deemed to be an

incompetent witness in support of any such prosecution, by reason of any interest which such person may have, or be supposed
to have, in respect of

matter."

such deed, writing, instrument, or other

5

rule being thus settled by the law of both countries, much
any interest sustained as sufficient to exclude which is only

The
less is

remote and consequential, and not a direct consequenceof the issue
of the action. Thus it is no objection to the testimony of a jailer,
in a case of prison-breaking, that

of the prisoner,

he

if it

responsible for the escape
negligence, or may lose his
is

happened by
7
consequence or to the testimony of herds or shepherds, in a case of sheep-stealing, that they were answerable for
situation in

;

the loss of the sheep, if it occurred through their negligence ; 8 or
to a messenger or his assistants, in a case of prosecution for
deforcement, that they may be remotely interested to avoid the
9
Nor does
consequences of their irregularity or misconduct.
it let in the
objection of interest, if it be such a one as arises
from the act of the pannel himself; as where he has raised a pro-

cess of recrimination,

and

nesses in the prosecutor's

some of the wit-

called, as defenders,
10

Accordingly, in a case of murder,
where it was objected to one of the prosecutor's witnesses that
the pannel had raised a process of defamation against him for
1

Starke,

Russell,

ii.

771;
602

Russell,
5

i.

602

George IV.

c.

list.

8

Phil.

32,

8

of Hellow, July 23,
ibid

2

Hume,

ii.

1673; Hume, ibid
365 Burnet, 446.
;

i.

2
I0

119.
6

3

Hume,

ii.

Russell,
ii.

365

;

Hume,

Phil.

Burnet, 447.

Murdison and Miller, Jan.

Eurnet, 448;

4

602.

ii.

8,

366.

i.
7

121;
Irvine

1773; Hume,
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.

accusing him of the crime, the Court repelled the objection. In
such a case, the proper course is to admit the witnesses who have
been summoned in the counter action cnm. /mf/i, which has been
1

2
done in more than one instance.

Or

the Courts

give the

may

seem

precedence to either process, or conjoin the two, as shall
3
agreeable to the justice of the case.

As

does

it create any objection to the
testimony of a witimplicated in another process, the issue of which
may, in a great degree, depend upon the result of the one in which
he is now cited. Though this may create a bias in the witness's

little

ness that he

is

mind, it is not held
whatever observation

be sufficient to exclude his testimony,

to

justly let in on his authority.
In all these cases, although the objection of interest
it

may

allowed to cast the witness,

it

may more

4

not

is

or less affect his credi-

to that point that the consideration of juries, with
bility and it is
the assistance of the lights derived from the Bench, should prinno doubt that when the intecipally be directed. There can be
;

is direct and powerful, as where a witness
the forgery of his signature to a bill for a large

rest

called to prove

is

sum

of money,

it

forms a suspicious ingredient in his testimony and that he should
be received cum nota by the jury, if there is the slightest ground
;

from

to suspect

his character, situation, or the general

complexion
speaking under the influence of an impro5
per feeling and it is, in a great measure, in the power of discovering the existence of such a bias, that the value of a jury trial
of the case, that he

is

;

consists.

2.

It

not a good objection to the admissibility of a
it
may affect his credibility, that he has a

is

witness, but

direct pecuniary interest in the conviction of the offender,
as by the promise of a reward or a share of his estate, if

offered

by statute or the public authorities.

Much

doubt was formerly entertained on the question whether
of the panis
directly interested in the conviction
ON and in
n
wit
admissible
an
not
the
nel, and is
party injured, was
in
deliberate
one case it was held, after a
informations,
argument
that a witness who had a claim as an informer to a reward of

a witiu-. who

:

,

April 0,

Baml, July 17, 17<li

449 -- 5 Hume,

ii.

;

1707; Rurnet, 44*.

Hume,

ii.

aiitt

;

M'PhiTsmi and

Hurnt-t,

I.ai.lhiw, IVI,.

44* -- Hum.-,
:1

ii.

aiifi

--

4

_>;>,

1

Riirnrr.

7

I

'_>

;
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L.50, payable on the conviction of the offender, under a revenue
The obvious inexpedistatute, was not an admissible witness.
1

this rule, however, in consequence of the increasing deof
the times, and the impossibility of obtaining evidence
pravity
in many of the most important cases in any other way, have led

ence of

to a reconsideration of this decision

;

and

it is

now established by

a series rerum judicatarum^ though not as yet confirmed by a
judgment of the Supreme Court, that such an objection is ill
founded.

It

was

first

held, in a case of assault

and deforcement

of revenue officers, that one of the officers assaulted, and a witness for the prosecution, although the informer, and on that

account entitled by law to a certain reward on conviction of the
2
This was followed in another case
offender, was admissible.

when the pannel was accused of fire-raising, and the objection
stated to a witness of a reward, payable on conviction, was over3
In pronouncing this judgment, the learned Judge proruled.
ceeded

uiioii

the

ground stated by Burnet,

that the objection of

interest does not apply to that created for the necessary purpose
of obtaining evidence for the detection of crimes, and by the force

of a public law, if no undue means have been used to make the
witness speak what is false; and that it has been the constant
practice to admit witnesses in assaults on revenue-officers, though
they have before them the prospect of a reward, payable on con-

This was followed by Lord Justice-Clerk Boyle, in p,
where it was objected to a witness, that a reward of
twenty guineas had been offered for the conviction of the
offender, and that arrestments had been used in the hands of the
clerk of Court, on that sum, by a creditor of the witness, in a

vietion.

late case

The

Court, on the authority of the cases
4
the
objection. Although, therefore, the
already quoted, repelled
not
been
has
settled
yet
definitively
by a judgment of the
point
civil action

of damages.

Supreme Court, yet it may be held as settled till the contrary is
by that high authority, that the objection of interest

established

arising out of a reward payable on conviction, is no bar to the
It has been held that it is no objecadmissibility of a witness.
tion to a witness, in a case of culpable homicide, by the over-

turning of a coach, that he had raised an action of damages, on
1

Dec. 8, 1738, David Coulton

1780; Burnet, 447
ii.

364.

4

;

Hume,

ii.

364.

8

"Per Lord Hermand, Ayr, Sept.

Per Lord Kennet, Inverness,

Per Lord Justice- Clerk Boyle; Charles Small, Jedburgh, Autumn

Justice- Clerk's

MS.

May

1817; Margt. Crossan, Hume,
ls:j]

;
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account of the overturn, against the coach proprietor, though
may touch his credibility.

it

1

It is the more probable that this will be the fixed
principle of
our law, from the light in which this objection has long been
It is held in Engriled by the law of the sister kingdom.
:

" Persons entitled to
rewards, on the conviction of
offenders, whether the rewards be given by Act of Parliament,
by proclamation, or by private persons, and persons entitled to
restitution of their property, on the conviction of the offender,
2
This was deliberately fixed
are competent to give evidence."
land, that

by the opinion of

all

the Judges, in the case of the rioters in

against whom witnesses were brought, entitled to the
reward offered by royal proclamation, and the objection thence
3
And so far is this prinstated to their testimony was overruled.

1780,

ciple carried in their practice, that even where a prosecutor had
wager that he would convict the offender, he was held com-

laid a

a precedent which it is extremely doubtful if we would
adopt in our practice for it is a principle with us, that an interest
5
created by the witness himself may afford a disqualification.
4

petent

;

;

However

this

may stand,

certain

it is

that in regard to one class

of witnesses, the legislature have interposed by special statute, to

By 6 Geo. IV. c. 108, 105,
put an end to such an objection.
which extends to both parts of the united kingdom, it is enacted,
" That if,
upon any trial, a question shall arise, whether any peran

army, navy, or marines, being duly authopay, or an officer of customs or excise, evidence
of his having acted as such, shall be deemed sufficient, and such
person shall not be required to produce his commission or depu-

son

is

officer of the

and on

rized,

full

proof shall be given to the contrary ; and
every such officer, and any person acting in his aid or assistance,
shall be deemed a competent witness, upon the trial of any suit,
or information, on account of any seizure or penalty as aforesaid,
notwithstanding such officer or other person may be entitled to

tation, unless sufficient

the whole or

any part of such seizure or penalty."

If these principles are well founded, there can be no doubt
have been the case formerly, a witness would
that, whatever
'

;

may

now

be set aside in a deforcement, because he is the private
party whose diligence has been hindered, as he lias an interest

not

1

132

Cowans and
S

Scott, Glasgow, Jan.

RI

'Ilurm't, 4-10.

1801
1

I

r

'

Hume.

i.

507.

l.

aiul

ii.

Hex
364.

*

v.

Phil.

i.

Fox,

Sti

Hmlili-hw,

1*27;
i.

i.

fl

I.t-nrli,
.

ii.

K>7,

lin'J.
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under the statutes

payment
an

interest,

which

goods of the convict, as escheated for
stronger effect cannot be given to such
in reality for reparation of a wrong inflicted

in the

of his debt.
is

A

by the pannel, than is allowed to the desire of a plundered man
to regain recovery of his goods stolen, or a person forged on to
get quit of the responsibility arising from the forged signature;
both of which are constantly and justly disregarded by the Court.
It need hardly be added, that although in these cases, the
objection is not sustained to the admissibility of the jury, yet it
in them all affect his credibility a matter which is liable to
be influenced more or less by every interest or passion, other
than the strict feeling of justice and love of truth, which affects

may

the

;

human

breast.

An

opinion was thrown out by the Court, in the case of John
Glasgow, April 1823, that a creditor on a bankrupt
estate becomes not a competent witness against a party indicted for
Baillie,

perjury, by lodging and swearing to a false claim of verity under
the Bankrupt Act. The witness was withdrawn, so that the matter
1

It may be doubted, however,
was not pressed to a decision.
whether there is any solid foundation for the exclusion of a wit-

ness in such a case

the pecuniary interest at stake being altogether elusory, compared to that which is disregarded in cases
where bills having the names of parties forged, are proved by
;

their testimony to be false ; and the principle of our law being
" that the
only interest which, in the prosecution of crimes, law
to, as sufficient altogether to exclude the testiof
the
is when there is a direct and immediate
witness,
mony
interest created by the witness's own act and deed, and arising

will

pay regard

from an undue and corrupt motive on his part."- Accordingly,
in another case, where, in a prosecution at the Lord Advocate's
instance, for fraud and imposition, practised against the British
Linen Company, an objection stated to James Bell, their managing
clerk, upon the ground that he was a partner, and as such, inte3
It was impossible
rested in the event of the suit, was repelled.
to see any ground on which such an objection can be sustained

to admissibility, whatever effect it may justly have on credibility,
after the rule of the common law, so well and long established,

that the injured party, in case of theft, fraud,

and forgery,

is

com-

petent against the pannel.
2

'John Baillie, Glasgow, April 1823;
March 27, 1799; Hume, ii. 365.

unreporterl.

1

"

Burnet, 449.

N. Kirby,

1'AKOLK PH( )(>!-.

A

rendered incompetent by all reward-,
or promises of reward, made by the party calling him,
and all undue tampering with the witness, or giving him
.

witness

is

how

in>trnetions

depone from that quarter, with a
induce him to swear falsely, or give his

view, either to

to

evidence in a particular way.

The

and

lives

liberties of all

entirely dependent,

persons in the country being
on the oaths of those whoare

in criminal trials,

adduced as witnesses against them,

of the utmost importance

it is

that the sources of evidence should be preserved free from contamination.
On this ground, it is justly held as a fixed principle

of law, that wherever there appears any undue attempt, either to
influence, corrupt, or tutor testimony, the witness so practised
upon is to be excluded in odium corrumpentis, whether or not

he has yielded to the solicitation.
Under this head would
fall
made
him
of
a
future
to
any promise
pardon for his other
if
he
in
is
instrumental
the
crimes,
accused, provided
convicting
it came from the
prosecutor, or some one authorized by him.
1

But

it

cured.

2

power

otherwise with an unconditional pardon already pro-

is

And any

inferior magistrate, who so far forgets his
as to give assurances of this sort, is indeed guilty of a

wrong, but he cannot, by such unauthorized proceedings, take

much less of the Lord
was
held
Advocate,
by the Court, in a
case where a very pointed allegation of this sort was made, but
disregarded in respect it had not come from the Lord Advocate or
4
The legal principle on
any one for whom he was responsible.
which the distinction is founded, was well brought out by Lord
Kilkerran, in a case at Inverness, where it having been objected
to a witness that he had been promised, by a third party, as much
money as would pay his rent, but not received any instructions
how to depone, the answer was sustained, " That as the prosethe interest of the private party,

away

in his testimony.

cution

is

3

So

it

alleiuirly at the instance of his

made by

Majesty's advocate, any

third party to a witness, cannot set
5
the
of the benefit of his testimony.
crown
deprive

offer

1

Hume,

Ant.-,

i.

ii.

377
n

77

;i

;

JJurni-t,

Hume,

verness, per Kilkerran

415,)

is

bad law

VOL.

II.

j

vide

ii.

;

4

2
1 ."j

'

:577

Huiuc,

Burnet, 415.

Hume,

ii.

ii.

:H7

;

Kmond's
"'

Urodir, Am;. 17*8.

'377,

The

cast-,

M'DoM.il.l.

case of Ri\t.-r, IVith. V.

and Burm-t,

2

I

1

1.").

him

aside, or

This preceI-Yh.

I

<i,

I

,

In-

Bornet,
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dent was followed by the whole Court, in a
came out on the examination of a witness in

late case,

where

it

initialibus, that the

having learned he had heard material confeshim his liberty, from the charge
on which he was imprisoned, if he would go arid repeat it to the
Sheriff. He understood he was to tell the truth, and that his libe-

turnkey of the

jail,

sions of the prisoners, promised

charge was absolute, whatever story he

ration from the

told.

Justice-Clerk, Lord Pitmilly, and M'Kenzie, were
clearly of opinion that the objection was ill founded, as the jailer
was not appointed by the Lord Advocate, and he was in nowise

The Lord

responsible for his proceedings. Having gained the point of law,
the Lord Advocate passed from the examination of the witness.

1

4.

It

does not

fall

under the description of a good

deed tending to corrupt testimony,

if

the witness

is

his
travelling expenses,
promised, or has received,
the means of leaving the country, if his

merely
or is promised
from the threats of others,
safety,
the testimony he has given.

As every

witness must, sooner or

endangered from

is

be paid his travelling
is not to be
coming
expenses
or
even
if
he
has
received a
as
considered
disqualified,
suspected,
and
not
more
than
for
that pursum of money adequate,
adequate,
to the trial,

for

it

later,

follows that he

from
pose, either

any of the public authorities,
Without doubt, the proper party

or the private

to apply to in
party injured.
the
witness
of
so
as
to
be unable to
event
the
being
indigent
advance his own travelling charges, is the Sheriff or Procurator-

Fiscal of the county where he resides ; who are frequently in the
such advances to the poorer class of witnesses
practice of making

who have been cited for
find money to transport

distant trials, if they are really unable to

themselves.

Upon

the same principle,

there seems no absolute objection to the private party or his agent
making a similar advance, provided it is really required, and no
more is advanced than is necessary to convey the. witness to

Such a proceeding, however, from the suspinecessarily subject, and the abuses of which it
the
made
be
instrument, is extremely hazardous, and should
may
never be resorted to, except in cases of real necessity, and then
the place of

trial.

cions to which

1

it is

M'Kinlay and Gordon, Nov. 2o, 1829

unreported.

OF

1'AUnl.i; I'lKiur.
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most open way, and with the greatest precaution against
It has been held, that
purpose being understood.
any
where a jailer had furnished a witness with a pair of pantalo<m>
to appear in Court with, as his own were so
ragged that he could
in the

sinister

not with decency be seen with them on in such a situation, he
was on that account no ways liable to objection.
l

much more

delicate question, whether a witness will be
a
disqualified by
promise having been made to furnish him with
the means of leaving the country, or emigrating, after his testimony has lu>en delivered. Certainly, if the promise of that secuIt is a

rity

is

made

in the least degree dependent on the nature of the
to give, it will set aside his testimony; it

evidence he

is

having
been decided by the Court, and on sound principles, that although
a promise of reward, if the witness would speak out, would not
disqualify a witness, though it might discredit him, yet such a
promise, if he gave a particular evidence, would clearly exclude
him altogether. 2 But where the promise is no ways dependent
on the nature of the evidence to be delivered, but it is absolute
to take effect on the conclusion of the testimony whatever it be,
and the circumstances of the case are such from popular excite

ment, threats held out to the witness, the state of the country, or
the like, that, without the promise of the means of security and
escape, he either will not speak out at all, or no reliance can be
placed on his testimony, it is a matter deserving of the most deliberate consideration, whether the most unqualified promise of

means of leaving the country should be sustained to the effect
This question is the more material,
of excluding the witness.
because it is evident from the example of Ireland, where by the
the

effect of popular intimidation, the conviction of offenders charged
with the most enormous crimes, has, in many places, been ren-

dered impossible, and from the commencement with too great
3
success of such a system in this country, that unless such a method
1

8

M'Kinlay and Gordon, Nov. 25, 1829

unreported

Holmes, Dec.

:'..

i

Others, July 3, IH.TJ, the prisoners, who
were capitally charged with housebreaking, cutting and maiming, for combination purposes,

Burnet, 416.

3

In the case of

escaped, owini( to

tin- effeet

Wm. Brown and

of intimidation to the prinripal witnesses.

They

hail

had

and appeared in Court in that condition.; but though they gave a distinct account of tin- transaction up to the identification of the pannels with whom they
their ears cut

were well

off,

ac.piainrvd, and

whom

totally failed in that particular.
trial for offences

tli.-y

had

clearly identified

One was committed

in flu-

preco-,iition.

for perjury in consiMjui-n.

connected with combination, for a number of years past in the

Scotland, the effect of intimidation to the witnesses has been too apparent.

\\

they
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of counteracting the effect of intimidation is sustained as
legal,
the prosecution of the most serious and
be
dangerous offences

may

abandoned.
In the noted case of Andrew M'Kinlay,
July 19, 1817, tried
under circumstances of considerable public excitement, it turned
out upon the examination /// initialibus of John Campbell, the
principal witness, who was lodged in the Castle of Edinburgh for
the sake of security, that being afraid of bad consequences to
himself and his wife if he remained in Britain, after appearing
as a witness at the trial, he had declined to become one, unless

he received a passport

to the Continent, and the means of carrying him there, that the prosecutor ( II. II. Drummond, Esq. A.D.)

had accordingly come under an engagement to that effect, and
that he considered this as still a subsisting engagement, and one
on which he was entitled to rely. Upon this, some of the Bench
expressed an opinion, that it was needless to go farther or enquire
into the truth or falsehood of the main story, since in either view
he was inadmissible; if true, he was still under the influence of
if false, he was
perjured and unworthy
witness had sworn " that there was no attempt

an existing engagement;
of credit.

The

made

to instruct

ciates,

and even dying by

him in any way, as to what he should say in
as
evidence
a witness," and he had previously expressed,
giving
in vivid terms, his dread of
being assassinated by his former assoafter giving evidence.

torture, if

The

he should

fall

into their hands

witness was, in obedience to this opi-

nion, withdrawn, and the prosecution in consequence failed.
It deserves consideration, whether there is
any foundation,
either in the law of Scotland, or the principles of justice, for this
Promises of the means of escape, in such circumstances,

decision.

cannot be regarded as bribes or good deeds on the prosecutor's
part ; they are merely measures to counteract and neutralize bad

deeds and threats on the side of the prisoners or their associates.
It is unquestionably wrong, where no effort is made to bias a
witness on one side, to make the slightest promise of protection
on the other but where threats of death are staring the witness
;

in the face on the prisoner's part, is there
tionable in the prosecutor's merely promising

any thing excephim the means of

avoiding those threats ? To 'do this is not to offer a bribe; it is
only to withdraw the witness from a threat held out on the other
side.
It is settled

law that a witness

is

not disqualified by the great-

or PAROLI; PROOF.
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good deeds, or withdrawing him from the mo<t immidangers, by admitting him as a witness for the Crown.
poliey, and reasons of necessity, ne cr'nniim nimn-nut hnjm-

est of all

nent of
Public-

all

have been justly held to sanction the adoption of this rule.
any reason why a different decision should not be given

tu'h/,

Is there

him against similar danger on the side of
the associates of the pannel ; or any consistency in holding that
in regard to securing

he

not disqualified

is

by having

his life

saved by being admitted
life saved
by

King's evidence, and is disqualified by having his
furnishing him with the means of emigration?

The ground on which
viz. that if
if true,

ration.

what he

said

the decision

was

false,

is

said to

have been rested,

he was disqualified as perjured,

is in an
as bribed,
especial manner worthy of reconsideIf this be a sufficient ground for excluding testimony, it

enables any unwilling witness in every case to extricate himself
from the disagreeable necessity of giving evidence, by simply saying, when examined in initialibus, that he has received a promise
of reward, which, whether true or false, will equally serve the
desired object of effecting an exclusion. Is it agreeable to principle
to enable a witness, in every case, by so thin a device to disqualify

ced,
self,

With submission, if such an effect is to be produshould be by evidence independent of the witness himand not by merely sustaining his assertion, whether true or

himself?
it

false, as

There

relevant to produce that effect.
is the less
impropriety in hazarding these observations,

not only from the opinions repeatedly expressed from the Bench
from the ex-

in regard to the doubtful nature of this decision, but

judgment of Lords Justice-Clerk and Hermand at Glassubsequent case of Daniel Grant and Others, Oct.
gow,
was there objected to the witness, John Dick, that
1820.
It
6,
press

in the

he had already prevaricated and contradicted himself in the
course of his examination in initialibus, having stated, in one part
of that examination, that Mr Salmond, the Procurator- Fiscal,
desired him to give evidence against the prisoners, which he had
stated to

and afterwards, that Mr Salmond
and held out that prospect,
the
truth,
speak

Mr Salmond was

had desired him

to

false;

of advantage to which he had deponed, to induce him to speak
truth.
The rule, Fahum in uno, falsum in omiiilms, here
of the witness.
and
2d,
applies,
utterly destroys the credibility
The witness has sworn that he is quite innocent of the crime

the

charged against the pannel, whereas he

is

attempted to be addu-
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ced as a socius criminis. 3d,

mond

told

The witness has

Mr Sal-

declared that

him of the prospect of the charge of assault being remit-

ted to the Magistrates, in the event of his giving evidence in this
case, instead of being tried before this Court, which unquestionably would be an advantage, as the magistrates have not the

power

to inflict the

punishments competent

to this Court.

In the

case of M'Kinlay, it was found that it is of no consequence to
enquire whether the witness who deponed in initialibus, that he

gave

his

testimony under the influence of a promise,

truth or falsity, since, in either case, he

is

is

speaking

completely discredited.

The Advocate-Depute answered, inter //>/, "That the opinion
thrown out by the Court in M'Kinlay's case was utterly unfounded in the principles of the law of Scotland, was contrary to former precedents, and had been considered erroneous and frequently disapproved of from the Bench." Upon this debate, the
Court rcju'Unl tin- d/i/i-rfin/i and allowed the witness to be examined. After this decision, it may safely be coneluded, that the
f

1

adopted in M'Kinlav's case, of the witness being disqualiwhether he spoke truly or falsely in initialibus in regard to
the promise of safety, can no longer be maintained; and considering
raf/'o

fied,

the great importance of this question, and the evident approach
of times when intimidation will be liberally applied to witnesses,
it is
probable that the Court will take the first opportunity, by a
deliberate judgment, to settle the law on the point.
The true
principle appears to be, that it is in the general case improper to

make any promises

of the means of removal, any more than any
other advantage, to the witness but that where intimidation has
either been actually applied, or is appreheaided on reasonable
grounds, it is no objection to his admissibility that the means of
;

removal or emigration have been furnished by the public authorities, or the prosecutor, to himself and his family.
5. Instructions or
tutoring how to depone, form an
absolute bar to examination, if given to the witness by the
prosecutor, or those for whom he is responsible ; if given
by a third party, they will affect his credibility only.

As

it is

of the last importance that a witness should tell only

what he himself has witnessed, not what
1

is

put into his mouth by

Daniel Grant, Peter Crosbie, and Others, Glasgow, Oct. 6, 1820; Shaw, and Record.
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a sacred rule that he shall be totally excluded
by any
how to depone, provided they have come from the

it is

instructions

Whether tl
prosecutor, or those for whom he is responsible.
instructions have been given before or after citation, whether the
1

witness has agreed or not to

tell

the story thus put into his mouth;
to absolute

and whether the interference with the witness amount

tutoring, or to that subordinate species of instruction which conin devices to overawe, seduce, or taint their
memory, they

are equally reprobated by the law, and equally, if fixed on either
party, prevent their having the benefit of his testimony."
Irregularities of this sort, however, may sometimes have oc-

curred without the corrupt or guilty view of getting up false testimony at the trial, as writing to the witness letters on the sub-

him with a statement of facts on points
him notes or observations on what he is to say, or the like.
Such practices, though
entered into optima fide, and with no view whatever of either inducing him to speak falsely, or putting into his mouth what he
had not actually witnessed, are nevertheless irregular and excep-

ject of the

trial,

where

memory was

his

furnishing

defective, sending

tionable, and subject the party using them, if not to the hazard
of losing the testimony so practised upon altogether, at least, of
3
To publish in
having it submitted to the jury cum nota only.
the newspapers, therefore, any account whatever, and still more

any inflamed or exaggerated account of the transaction previous
is
always an exceptionable proceeding, which never
fails, where it is brought under their notice, to attract the censure
of the Courts 4 and, if it can be shown that it has been composed,
or even seen and perused by the witnesses, must materially affect
to the trial,

;

their credit.

5

It is not,

witness,

if

however, deemed any improper interference with a

either party merely precognosces him,

and takes down

This is absolutely neon both sides, and,
iry for the preparation of the counsel
therefore, it is the duty of a witness, without hesitation, when
applied to by the agent of the party against whom he is adduced)

a written statement of what he

is

to say.

to give a full and unreserved statement of what lie has to >ay in
relation to the matter libelled.
But he should accept no expla-

nations or additional statements from those

examination

;

and,

if

1

4

Burnet, 419; Hume,
Robt. Etnonrl. Jan. 2*,

ii.

who

take

down

any thing of the kind be attempted,
8

378.

130

5

Burnct, 419

Burnet,

41!'.

;

Hume,

ii.

37S

J

Hume,

ii.

it

the
will

378.
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be deemed an improper interference with his testimony and, if
done by either of the parties or their agents, may, in some cases,
;

lead to the exclusion, in all to a discrediting of the testimony.
It is not unusual for such witnesses as are obviously unwilling
to tell the truth, to be put on oath by the Sheriff or magistrate

conducts the precognition and it is no objection to their
testimony that they have previously been sworn and examined

who

;

in this

manner: although the witness, before emitting

his deposi-

entitled to call for his previous deposition, and
rv///.sy/,
have it destroyed before his face ; in order that he may be perin giving the evidence which is to affect the
fectly unbiassed
tion

is

in.

But

that

power which the law has

rightly given to
intrusted
with
the
preparation of
public magistrates officially
prisoner.

cases, it has, with equal propriety, denied to private and unauthorized individuals who should take this method of fixing down

the witnesses on either side to a particular story.
Accordingly,
where the prosecutor had taken declarations on oath from the

witnesses in a tavern, and kept them in his agent's custody to
overawe them at the trial, they were all set aside.
1

It is

not to be imagined, however, that the same effect follows

from the giving of instructions or tutoring witnesses, if done by
another party than that which adduces them at the trial. Certainly
not to be imagined, that it is in the power either of the prosecutor or pannel, to disqualify, or seriously discredit the witnesses adduced against him, by the simple device of tampering
with them, and endeavouring to bias or corrupt their testimony.
it is

Such nefarious practices may

on the heads of those who

recoil

attempt them, but they cannot be permitted to injure the party

whom

against

As little is the prosecutor or
they are directed.
be affected by what may have been officiously

liable to

pannel
done or attempted by third parties to affect the witnesses on either
side at least, their evidence is not to be set aside by such inter:

ference,

however much

it

may

influence the credibility of their

2

In several cases, accordingly, where it
testimony
for the prosecution, that
to
witnesses
was objected
they had acted
to the jury.

as agents in the cause,

endeavoured

had written

on the subject, and
Court have overruled the

letters

to procure evidence, the

objection to the admissibility, reserving its effect on the crediin respect these persons were not
bility of the witness,
employed
%
1

John M'Caul, April

13,

1714; Hume,

ii.

;378.

3

Burnet, 426-427.

OF
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by the prosecutor, and so could not disqualify themselves, or
disqualified, by the officious interference of third parties.

l>e

1

OF

SECT. IX.
Tur.ur.

is

TIIK

EXAMINATION OF THE WITNESS

no branch of the law which, although well established
illustrated or defined in books as the e\-

in practice, is so little

The

amination of witnesses.

questions which

may competently
answer which they
memories which are admis-

be put to them, the privilege of declining
enjoy, the
all

sible,

which

it

means of refreshing

1

their

form matters of daily recurrence in the Courts, and
is of the utmost moment that both
Judges and counsel

Where

should be perfectly familiar with.

on

to

our

own

authorities

important subject are deficient, reference may safely be
to the more extended experience and detailed systems of

this

made

the English law.

The

must be produced, not only in
in
but
branch
of a case, of which its cirevery
every case,
cumstances will admit.
1.

The

best evidence

must be produced which the

rule that the best evidence

circumstances of the case will admit, is obviously founded in the
highest equity because the best evidence produces the greatest
;

when

withheld, where the party has the power
a
to bring
forward,
strong presumption thence arises that it
the
would destroy
weaker, and is kept out of view to prevent the
2
The meaning of the
of
the
detection
fallacy which it contains.
certainty; and

it is

it

not that the strongest possible evidence shall be
every instance, for that would be obviously, in most cases,
given
impossible ; but, that no evidence shall be given, which, by the

however,

rule,

is

in

nature of the thing, implies that better evidence exists, which is
On this principle, therefore, a copy of a deed must not
withheld.

be produced where the party can get at the original ; and indirect evidence must not be referred to, where it is plain from the
from the
that direct exists.
If, therefore, it appears
deposition

.nination of the witnesses, that eyewitnesses in a C;IM- ot robforms a just observabery or murder exist, and are accessible, it
1

I

II:

"Ml

;

fUa, I797j
Hurn.t, 4-J7.

8

M-Ki,,l,.y,

flurn.-t, -jf)s

;

Marrh

IMiil.

i.

I

-J7.

I7!!;

H,.l,t.

!i:n

:

April
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tion to the jury, that, if they are not brought forward, it is because
the prosecutor was aware that they would weaken the force of

what had been
is to

stated

by the indirect witnesses.

Not

that a party

be fettered in his arrangement of his proof; for often

the case

it

makes

more

lucid to reserve the direct proof for the last ; but
the whole, the best evidence is not brought forward,

that if, upon
which the case demonstrates exists, the presumption
would have been fatal to the case.
This rule, however, suffers many limitations.
It presupposes, in the first place, that the best

but

is,

evidence

that

is

it

com-

not competent, the prosecutor is not
blamable, because he recurs to a secondary and inferior species
of proof.
If, therefore, in a case of murder, it appears to have
If

petent.

it

exists,

is

been witnessed by the pannel's husband or wife, or a pupil child,
the prosecutor is, of course, not required to attempt the illegal
measure of bringing thorn forward, and, therefore, the case may
be competently proved from

first to last

by constructive evidence,

or the testimony of those admissible witnesses who have approached
nearest to the fatal act before and after its commission.

In the next place, the rule in regard to the best evidence, does
not by any means require that the wltok direct proof which exists
should be brought forward.
Certainly, if the prosecutor brings
an
Jinn-It
of
the
evidence
forward
direct
as, with the other circumstances,

quired

is

to

sufficient to establish the prisoner's guilt,

he

is

not re-

go a step farther, and overload the case with the whole

which it appears exists. If, therefore, a theft
was witnessed by four persons, it is sufficient, in general, if two
of them are examined.
It is advisable, however, in such cases, to
have the other witnesses who saw the fact in attendance, in order
that they may be tendered to the prisoner if he thinks he can
make any use of them, or examined for the prosecution, if it appears that their opportunities of observation were closer or more
accurate than those of the witnesses whose depositions have aldirect testimony

1
ready been laid before the jury.
In the third place, parole proof

is

admitted in

many

cases to

expedite business, and where no suspicion of any fraud exists,
although better evidence in writing exists, and is accessible at the
Thus it has been settled by the opinion of
time of the trial.
the twelve Judges of England, that it is sufficient in the case of
peace-officers, justices of the peace, constables, &c. to prove by
1

Biirnet, 599.
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their oath, that they hold and acted in these characters, without
1
And in the case of offiproducing their written appointments.
that

of any branch of the revenue, it is by special statutes enacted,
where it comes to be questioned whether they are such, proof

of their being reputed to be so, or of their having exercised the
good evidence of the fact in any indictment, action, or
So also on an information against a military offiInformation. 1
office, is

cer for

making false returns, it is sufficient to prove that he stood
the character alleged in the charge, without adducing direct
evidence of his appointment. 3
This principle is in viridi obserin

rantia in our practice, to

ting to

revenue

which the statutes on this subject, relaand every day is exemplified in
which the proof of the appointment is

extend

officers,

cases of deforcement, in

;

held to be complete by the oath of the
of his commission.

officer,

without production

Fourthly, proof of ownership in criminal cases is often sustained
by the mere oath of the party, although the written instruments
are not produced, which form the best evidence of it.
cases of theft, it is frequently necessary to prove to

Thus, in

whom

cer-

always held to be sufficiently done
of
the
oaths
the
persons injured, without production of the writby
ten instruments by which the property of the stolen articles was
tain articles belong,

and

vested in the party from

this is

whom

they were taken.

Where

it

was

objected, accordingly, in a case of theft, that property of a certain

kind could not be proved by parole testimony, but required protitle, whether disposition or infeftment, by
was conveyed to the holder, the objection was at once overruled by Lord Mackenzie. 4 So also in ordinary cases, the facts of

duction of the written

which

it

parties being married, or of a child being of a certain age, &c., are
held to be sufficiently proved by their own oaths, or that of their

parents or near relations, without production of the extract of
proclamation of banns and the certificate of marriage in the one
case, or the certificate of birth or baptism from the parish iv^u-iin the other.
But this exception to the general rule is to be unin
<K r>tood in a reasonable sense, and is
properly applicable only
those cases where the matter to which that written evidence r<
of the
i^
in, or forms a subordinate part

incidentally brought

1

Case of Gonl

26 Geo.

III. c.

ii.

1'hil.

:>i:i;

i.

77,
-JM7

114.' Rex v. (Janlinor; Camp,
<> Geo.
IV. c. 112,
u:uv|.mt.-.l.
Johnston, Inverness, Spring I^J!>

13; and
4

Ann

;
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Certainly in those cases where the violation of the right
charge.
constituted by such written instrument, forms its main part and
essence, as if a conspiracy were charged to carry off a landed

by the means of

estate

false titles, or

where bigamy

is

charged

against the husband, it is indispensable for the prosecutor to commence his case by production of the genuine written titles in the

one case, and of the marriage certificates in the other. In the
ordinary case, it is because proof of possession on the part of the

whom the injury was inflicted is sufficient to support a
theft or robbery, as well as one of property, and that
of
charge
tin best evidence of possession is the oaths of the possessors, that

person on
1

the practice has become general of proving such points by the
oaths of witnesses only ; and wherever, therefore, the essence of
the charge depends on the words of a written title, it must be produced, and no parole proof of its contents will be admitted.
Fifthly, in a prosecution for forging, or uttering forged notes,
the best evidence of the forgery unquestionably is the oath of the
But, from the perfect familipersons whose names are forged.

arity which the other clerks of the bank acquire with the signature of one of their number, and the multitude of cases for which

the same bank officers are frequently summoned in different parts
of the country on the assi/es. the rule has come to be established

and Kngland,-' that it is not necessary that
the signing clerk to the bank should be produced, if witnesses
acquainted with his handwriting state that the signature of the

both in Scotland

1

This point was decided by the opithe Judges.
And, on the same principle, it has been
held in Scotland, that where the signature of a social firm is in
use to be adhibited by different persons, it is not necessary to

note

is

not his handwriting.

nions of

all

bring any of these persons ; but it is sufficient if a bank officer is
brought who swears that the signature forged is that of one or
3
other of them.

These cases, however, are exceptions to the
general rule, and, in general, the principle is applicable, that in
cases of forgery, the person whose signature is forged, must, if
alive, be produced to prove that the writing libelled on is not his
handwriting.

Parole proof of the contents of a written instrument

2.
1

Christian Kennedy, Nov. 9,

378.

3

Mary Smith

1829

;

unreported.

or Selkridge, Perth,

2

Russell,

Autumn 1827

;

ii.

407; Russ. and Ry.

unreported

;

Ante,

i.

411.

OF
is

unlr.^

iiicompi'tiMit,

tlu>

I'AKoI.i; 1'IIUOF.

it

HIM

is

c-tablish<Ml that ncitlu-r

original nor a copy cxi^N.

The

best evidence of the contents of a written instrument unis

questionably

speak

for itself.

the production of the instrument itself, which \vill
The next best evidence, if it is lost, is produc-

by the person who took it,
recourse must he had to the oath of the person

tion of a copy proved to he correct

and

failing that,

the instrument read, and can speak with more or less
From this the rule necessarily follows,

who heard

to its contents.

accuracy

that parole proof of a written

document cannot be brought,

if it

founding on it; although,
in some particular cases, a witness who has perused a multitude
of documents too numerous to be produced, is allowed to give a

and extant

ile

1

to the party

On this principle,
verbal testimony as to their general import.
that
where a regular
held
in
our
been
has
it
Courts,
repeatedly
it
is
a
has
been
taken
declaration
incompetent to
by magistrate,
2

what the prisoner said on the occaprove, by parole testimony,
it is
but
that
his
of
sion
examination,
competent to bring evidence
of what passed between him and any other than the magistrate,
which was never intended to be reduced to
general rule is, that wherever a written instru-

in a conversation

The

3

writing.

ment

exists, it is

incompetent to ask any question in regard to
document itself should be produced but to

ontents, as the

;

be deemed a sufficient reply, if either the document
be lost, or to be in such a situation as to be neither
to
is proved
the party founding on it, nor the diligence of the
to
accessible
this it will

If a

Court.

copy

who made

and

exists,

it

can be proved, by the oath of the
is the next best

to be a correct transcript, that

it,
party
evidence of the contents of the deed to the original but a mere
unauthenticated scroll or copy is much weaker, and in fact amounts
to nothing, because there is no evidence that it is either faithfully
;

deed.
copied, or taken from the same original
When examined as to a matter touched on in a written Jn>tru-

ment, the

ioxved to refresh his recollection

wit

at the writing,

if

he has

it

in his custody,

though

it

by looking
is

.f

such a

kind as cannot legally be produced in evidence, as when a receipt

1

I.'.i-

-

!!,

ii.

:k;

MS.

li-Jl.-

Thomas Johnston,

Dix.m; Ptt&e,
'J4th

S,-,,t.

L831

j

mireporti-il

;

I.cnl Ju>ti,-,--( lerk's
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payment of money was given on an unstamped paper in the
So also where a witness had received money,
witness's custody.
for

1

and given a receipt for it, which could not be read in evidence
for want of a proper stamp, and the witness who had written it
had become blind, so that he could not read it, it was allowed to
be read to him. 2

The general rule is, that a witness, to assist his memory, may
use a written memorandum, if it has been made by him shortly
after the occurrence of facts to

which

it

relates

;

but, if he can-

not speak to the fact from recollection, any farther than as finding it entered in a book or paper, such book or paper ought to
not legal evidence, his testimony amounts
Though the entries in the general case can only

be produced, and,
to nothing.

3

if

to, if made by the witness himself, yet if the witness
has frequently examined them soon after they were written, and
always found them correct, he may refresh his memory by refer-

be referred

ring to

he

tin-in, as if tlii-y

had been written by his

own hand; 4 but

will not be allowed to refresh his

made by him
original,

in

months

six

whatever

alter

state,

is

lie

in

memory by a copy of a paper
had written the original, if the
exigence. 5

When

a witness

refreshes his nu-mory from memorandums, it is always proper that
the counsel of the adverse party should have an opportunity of

looking at them
3.

but

Hearsay
it is

when he
is

is

6
conducting his cross-examination.

in the general case inadmissible evidence;

admissible

where the wounded person, who

is

since dead, has deliberately recounted the injury he has
sustained ; where an injured party has, de recenti, nar-

I

rated to others the violence he has undergone ; or where
an exclamation, by third parties, took place as part of the
res gesta of the transaction which the witness describes.

From

the general principle, that the best evidence must in

every case be produced, it follows, as a corollary, that if any fact
is to be substantiated against a person, it
ought to be proved in
his presence by the testimony of a witness sworn to speak the
8
v. Cohen, Esp. iv. 213; Russell, ii. 621.
Jacob v. Lindsay; East, i.
4
Doe v. Perkins; Term. Rep. iii. 749; Russell, ii. 622
Martin;
Brough
5
6
Jones v. Stroud ; Carr. and P. ii. 196.
Carnpb. ii. 112
Hardy's Case ; State Trials,
xxiv. 824 Phil. i. 275.
1

Rambert

460.

3

.

;
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The reason of this is, that evidence ought to be given
ruth.
under the sanction of an oath, and when the witness is subject to
uniiiatitm and not on the mere repetition of the
expressions of third parties, not spoken under any such security for the
:

extrication of truth, and possibly mistaken in their import in the
channels through which they have subsequently passed.
This
rule has long been established in our practice ; Balfour declares
1

" a witness
deponing that he heard that which he depones from
another man, should not have faith, because he should not depone
And it was one of the reasons
dc (ilifHu anl d>' />roj>r/o auditu"
_

nod for reversing the forfeiture of Fletcher of Saltoun in the
one of the witnesses against him " deponed upon

act 1690, that

report and ex auditu."

:

To this general rule, however, thus firmly established both in
the Scotch and English law, there are several exceptions.
1.
Hearsay is admitted by our practice, in regard to the account which a person who has received a mortal wound has given
of the manner in which he was injured, and that not only on deathbed, or under the impression of death, or the sanction of an oath,
but at any time between the wound and the death, provided only
it

was done seriously and

deliberately,

and

at a time

when

the

deceased appeared to be aware of what he was saying, and in the
4
Without doubt, if the statement was
possession of his faculties.

made

form of a deposition or dying declaration before a
is authenticated in the usual way in the
and
shape of
magistrate,
a regular declaration, it is entitled to greater credit than a mere
verbal statement, both on account of the greater solemnity of the
occasion on which the narrative was delivered, and the additional
in the

safeguards against error, which the presence of the public authorities, and the embodying of the statements into a written form
at the

moment

of

its

delivery, have occasioned; but

still

the ac-

count given of the transaction at any time between the wound

and the death,

is

admissible evidence, varying in weight accordunder which it was given, and the de-

ing to the circumstances

5

gree of deliberation and solemnity which attended its delivery.
Numerous cases, both in early and later times, prove this to be
the law of Scotland.
Thus, in the trial of Nicolas C'ockburii for

murdering his stepmother, a surgeon who attended the deee.
and Mr Dundas of Arniston, who acted as a justice of peace on the
.11.

*

i.

Burnet,

LM.'l;

Burnet,

600; Hume,

600; Hume, ii. 40f>, 407.*
5
407.
Hume, ii 47.

ii.

Balfour, 381.

3

Ki!">.

r.

hi.
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deponed at large to the account which the deceased, in
had given them of the violent and sudden manner in
which she was taken ill, of the pannel having prepared breakfast
for her, of the various shifts and subterfuges he had used to avoid
detection in short, of the whole grounds of her belief that the
The same sort of evipannel had been the cause of her death.
dence was taken in the dying declaration of the deceased, proved by
parole testimony, which was taken in two later cases, both of which
were deliberately considered. 2 The same rule has been repeatedly
Thus, on the trial of John Melvin for
adopted in later times.
to
a question tending to expiscate whether
murder, it was objected
occasion,

her

illness,

;

1

the deceased had ever in private given the witness anymore full
account of her misfortune, that such a question was inadmissible,
unless the words were uttered in presence of the pannel, or in
the contemplation of death, neither of which had there occurred;

but the objection was repelled upon the ground that no such limitation of the rule, in regard to the declarations of an injured
3
The statedeceased, is recognised in our practice.
ment given by the deceased, who was a boy of eight years of age,
to his mother, of the way in which he met with the fatal injury,

party

now

in the course of a private conversation with him, was allowed to
be proved by her testimony in a later case, although it was

strenuously argued that such evidence was admissible only
taken on oath, or in the shape of a regular declaration. 4

same decision was given

in the

High Court

when
The

in a still later case,

without hearing the prosecutor in reply.
The mother of the deceased was there asked as to the account which he had given her
of the way in which he had received the mortal injury.
This

was objected to on the ground that the alleged conversation was
neither committed to writing in the form of a written declaration,
nor uttered in contemplation of death, nor under the sanction of

But the objection was unanimously repelled, upon the
word the deceased spoke, on the subject of his
ground
from
time
he received them till he died, was compethe
injuries,

an oath.

that every

varying in respect of weight according to the solemon which they were uttered, and the degree.
of
the
occasion
nity
of calmness of mind with which they were attended. 5
The same
tent evidence,

1
2
Nicolas Cockburn, Aug. 12, 1754; Hume, ii. 408.
Andrew Wilsou, Aug. 12,
3
Per Lord Meadowbank, Sept. 23, 1811
1755; Mungo Campbell, Feb. 26, 1770.
5
Alex. M'Kenzie,
Hume, ii. 408. 4 Lawrence Fraser, June 5, 1826; unreported
March 13, 1827; Syme, 161.
;

1
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been followed

rule has

argued by the

luit

first

in

still

.j

1

;$

on the Circuit, indeed,

later cases

counsel at the bar.

1

England the dyin^ declaration of the deceased, in iis, the declaration made under the apprehension of
2
And
death, has always been regarded as admissible evidence.
In

murder, that

they admit a verbal account as confirmatory of a written statement, if made on the same day, and under the same impression of
3
But, with these excepapproaching death as the written one.

they do not admit verbal proof of the statements of the demade before a magistrate, and in presence of the

tions,

ceased, unless
4

prisoner.

The

difference between the Scotch and English law,
must always be kept in view, when any attempt
reason from the one to the other.

in this respect,
is

made

to

The

account given of the injury he has sustained, by a person assaulted, to a third party, though he is not dead, is competent
evidence if done shortly after the injury was received, and it may
2.

be adduced to confirm what he has previously sworn to before the
5
This appears to have been settled so far back as the middle
jury.
of the last century, in the noted trial of the Macgregors, for the
forcible abduction and marriage of Jean Kay, on which occasion,
a declaration she had emitted before two of the Judges in private,
shortly after she had escaped from their hands, was libelled upon
and admitted in evidence, she having, in the interval, languished
and died and it was again used in evidence against his brother
and associate, Robert Macgregor.
This rule, thus established,
;

now

has

completely taken root in our practice, not only in cases

where the party injured has died from some accidental cause before the trial comes on, but in cases where he is alive, and has
been examined at full length on the subject before the jury.
Thus, in the case of Alexander Aitken, Perth, Autumn 1823,
witnesses were allowed to be examined as to the accounts given,
de recent^ of the injury to them by the party injured. 7 The competency of such examinations was fully admitted by the Court in
the case of Alexander Mackenzie, March 13, 1827, although the
point at issue then was the admissibility of the dec!;
by a
deceased sufferer by violence. 8
So also where a young weaver
1

J.

and Trant.
Ibid.

Autumn 1827, per Lord Pitmilly
Autumn 1829, per Lord M'Kenzie; Ante 1,

Lovie, Aberdeen,

Aberdeen,
4

St.it,' Tri.ils,

vi.

202, 205

;

Phil.

ii.

*

2";>.

Humr, ii. 409;
3, 1752; Dec. 27, 17J3; M'Lauriii Hume, ii. 4<)<).
zie, March 13, 1827 j Syme, 16], but unreported on
Li-:.-h.

i.

-JI-J,

i:;j,

>_>.,!.

;

VOL.

II.

2 K

3

;

Jean Aitkcn or Hump.
*

p. 75, 81

Phil.

IJurm-t,

i.

27S

;

H

x

R.-.IM.II

r.

ami

Reason
I

r'

tiO-J.

"

Tnieportcd.
this point.

Mirgregor, Aug.
"Alex. M'Ktn-
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had been assaulted, and had vitriol thrown over his clothes by
six men, for combination purposes, after he had concluded his testimony, the Court allowed proof to be brought of the account he
gave of the transaction, and the way in which his clothes had
been burnt, to the woman with whom he lodged, on going home
1

immediately after the injury.
In cases of rape, this privilege on the prosecutor's part, of confirming the testimony of the sufferer by the witnesses to whom
she has, de recr/tfi, narrated the transaction, has, in an especial
2
manner, been established.
Farther, if the woman produce to
those to

whom

she makes the disclosure, one article of the assail-

ant's dress, as a sleeve-button, a portion of his neckcloth, or the
like,

whereby the person who made the

what
dence

said

is

on

this occasion

may

3
to confirm her testimony.

assault can be discovered,

be competently given in eviThese principles have been

frequently exemplified in our practice. In the case James M'Cartney and .lames M'Ciiinmings, (llasgow, April 1828, where rape,

followed by cutting- and stabbing the woman ravished, was charged,
the account which she gave when she returned home all bleeding
early in the morning, of the way in which she had been used by
the pannels, was allowed to be fully laid before the jury by the

person to

whom

herself. 4

amined

it

was

though she had just before been exwa:; done in another case, where the

told,

The same

was only eight years old, and she had, de recently
disclosed the particulars ot the rape to her mother, at the same
time that she had exhibited the consequences of the injury on her

girl assaulted

5

And, in a late instance, where the pannel was charged
with ravishing a full-grown woman, the account which she gave
of the transaction to different witnesses next day, was laid withperson.

out reserve before the jury. 6

This privilege, on the prosecutor's

part, of confirming the tes-

timony of the principal witness in cases of personal injury, by
the account, de recenti, given by him or her to others, is, howIt applies only to
ever, to be restricted within narrow limits.
the actual sufferer by the wrong which is the subject of investigation ; and is not to be extended to any other witness. If, there-

any attempt is made in the ordinary case to confirm the testimony of a witness, by the account he has extraj udicially given

fore,

1

B

Alex.

M Kay,

Hume,

407

ii.

Peter M'Conocher, and Others, Glasgow, Sept. 1823, Ante,
;

Burnet, 602

3

Ibid

4

ney and James M'Cummings, Glasgow, Spring 1828
6

unreported

Thomas M'Kenzie, Feb.

18,

i.

191.

Per Lord Justice-Clerk, James M'Cart-

1828

j

5

James Burtnay, Nov. 18, 1822;

Syme, 330.
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of the matter, the Court will at once interfere to check the irre-

Farther, even in the case of the actual sufferer,

gularity.

it

is

y account which he has given to others, which will be
allowed to I>e repeated in evidence.
It is those accounts
only
to which this privilege is extended, which are connected, more
or less directly, with the ;v.< t/rgta of the injury, or which were so
recently given after it, as to form, in some sort, a sequel to the
il

violence.

Upon

this principle, the

account which the in-

jured party has given of the assault to his family, or those with

-whom he
wounds,

when he returned home, and

lodged,

is

dearly admissible, or which

when recounting

the following day,

wounds

fell

exhil>ited his

from him on that or

the transaction, or showing

but a different decision would be given
if an
attempt were made to prop up his evidence by the account
which he gave of it to strangers some days or weeks afterwards,
his

to his friends

;

and without the intervention of any thing which connected it
with, and rendered it in some degree, the natural sequel of the
violence.
Accordingly, in a case where the extrajudicial account
attempted to be proved by the person assaulted, had occurred ex
ratio, and without any connexion with the res gesta of the injury, it was stopped by the Court.
3. In the third place, when it is once proved that a witness,
injured by any crime, is dead, it becomes competent to prove by
the evidence of third parties, who have heard what he said in re1

gard

to the subject of the trial, the^jmrjprt of his conversation or

This was settled, after a full argument, in the case
James MoiVat or M'Coul, June 12, 1820. The Court there
held that it was competent to prove what was said by Likely, the

declaration.

of

cashier of the Bank, as to the recovery of part of the money stolen;
that party himself being dead, though at the time of the conver-

was quite well. 2 That party, however, was the cashier
of the bank broken into on that occasion, and therefore it is not
yet settled whether the same will hold in the ordinary case of a
witness who has died without being the sufferer on the occasion.
In like manner it was held, after a full debate in another case,
where the pannel \vas accused of having murdered a young woman
who was with child to him, that it was competent to prove both
the conversations she had had with witnesses relative to her tears
of death from him, and her pregnancy before she was ainissing,

sation he

1

.Mm

Anderson, Dumfrirs, April Is-Jfi; unreporteil
unrcpurtvd on this point liurnct, 600, 602.
;

*

Jaau-s Mollat, Ju:
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and

also that there

was a rumour in the country that she was with
It has been thought at the bar that it is

child to the pannel. 1

to produce in evidence against a party the declaration
emitted by witnesses before the Sheriff, when examined in precognition, if they are since dead, valeat quantum ; or to prove by
the oath of the Sheriff or others present at that examination, the

competent

import of what they said, if the declarations themselves have been
lost
and instances are not awanting of such a declaration being
;

on as a production intended to be used at the trial; though,
from the parties pleading guilty, the competency of producing
such evidence was not judicially determined, excepting in one
case where it was sustained by Lords Gillies and Meadowbank,
the witness having been an old woman, and examined on oath,

libelled

having been warned of her situation. The deposition was
2
on and produced, though she was not the injured party.
In the case of Hugh Chalmers, and others, 14th June, 1813, the

after

libelled

two declarations emitted by two of the persons
who were then in a dangerous
the
before
but
case, the Solicitor- General stated,
state;
calling
that as the witnesses were still alive he did not intend to produce
the declarations, but that he had no objection to consent to their
libel referred to

wounded on

the occasion libelled,

being received for the pannels, if the Court thought they could
be received as evidence. The Court, " in respect that William
Macfarlane and Duncan Graham are in the list of witnesses, and
admitted

to be still alicc, find that the said declaration cannot be
used in evidence either for or against the pannels." 3 This interlocutor implies that it was the circumstance of the witnesses
being still alive which rendered their declarations inadmissible ;

and, in that point of view, it is clearly well founded in law; but
would
may be inferred from it, that if they had been dead

it

they
have been competent. Still, in this case also, the declarations
libelled on were those of the parties injured
by the assault; and
therefore, for aught yet fully established, in the Supreme Court
at least, this exception to the general rule seems to be confined
to the case of the hearsay or declaration
to be laid before

sought

the jury, being that of the person injured

by the crime

in ques-

tion.

Upon this point it is well worthy of consideration, whether the
Scotch law, at least in the civil department, is not affected
by
1

Alexander Sinclair, Inverness, April 1822;
unreported.
3
Hume, ii. 410.

1822, Inverness.

*

A. M'Intosh, April 18,
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i;

what fell from Lord Chancellor Brougham, in a late case in the
House of Peers. Allowance must, no doubt, be made for the
difference between the Scotch and English la\v in this
particular,
and the greater latitude which our Courts have allowed to the
account given of an injury by a wounded person than has obtained in the English practices but still there seems much
weight
in what fell from that high quarter, and it is in an
especial manner worthy of consideration, if any attempt should be made to
;

nd the introduction of hearsay in our criminal law
beyond
the limits hitherto and wisely established.
1
2
4th, Both the Scotch and English law admit
evidence
hearsay

any thing which forms part of the res gesta, which is the
The principle on which this is founded
subject of the enquiry.
is, that the witness must give a connected and intelligible account
of the transaction, and he can neither do this, nor can the most

as to

material parts of his testimony be frequently understood, unless
an account is also given of what was said by others, either at or

For example, if John finds
James wounded, and bleeding on the highway, and James tells
John that he had been fired at with a pistol, and robbed, and that
shortly after the occasion libelled.

dressed in a particular dress, and has carried off cerand taken a particular road, and John in consequence
pursues by that road, and finds a man making off, dressed in the
manner described, and bearing with him such articles as he has
been informed were lost; certainly in such a case the verbal information from John is a link and circumstance of the fact, which

the robber

is

tain articles,

3
equally admissible as any other part of the story. In like manner, in a case of robbery, if one of the by-standers calls out that
he saw it done by a man in a blue jacket and red waistcoat, and

is

immediately upon hearing these words, the prisoner dressed in
that manner, sets off and runs certainly in such a case the words
first spoken, which formed the commencement of so important a
part of the evidence, are admissible in evidence, even although
the person who actually uttered them has disappeared, or cannot
;

Whenever

necessary, in the
course of a case, to enquire into the nature of a particular act, or
the intention of the
who committed it, proof of what

be produced at the

trial.

also

it is

person

said

by him

at the time of

the purpose of showing
1

i.

Hume,

278;

ii.

its

406; Burnet, 601

Burnet, 601.

doing

it, is

admissible in evidence, for

true character.
Phillips,

i.

4

278, 279

'Hume,

ii.

407

4

Phil.
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Upon this principle, it is constantly the practice in our Courts
to admit proof of any thing said on occasion of, or shortly after,
the criminal act in question, and when the pannel was still present, as explanatory of, or forming a link in the chain of evidence
by which it is to be brought home to him at the trial. Thus, in

a

trial for

murder, an exclamation at the

was committed, by a young boy of

moment

the fatal act

five years of age,

who

wit-

presence of the pannel, was allowed to be proved in
the High Court, by other witnesses who heard it, although the
boy himself, by reason of his tender years, could not be addu-

nessed

it

in

On

the same principle, it is quite established that every
said
thing
by others in the presence and hearing of the pannel,
in relation to the subject libelled, as charging him with the

ced. 1

offence, recounting the circumstances of evidence against him or
the like, is admissible, though it took place long after the time

because his conduct or words under such imputations,
;
or in the hearing of such assertions, is good evidence against him,
and unless the words are proved, the import of his conduct, whe-

libelled

ther in answering or remaining silent, cannot be appreciated.
The words spoken by others in such a case are allowed to be

proved, not because they would be evidence against the pannel
in his absence, but because every thing that he says or does at
any period after the time libelled, in relation to the crime in ques-

and the tendency of those words
tion, is evidence against him
or that conduct cannot be judged of till the words spoken by
;

others in his hearing which gave occasion to, or preceded it, are
known to the jury. As this is the principle of the rule, it fails
in all cases when, from the parties being absent, the effect of the

words spoken by third parties upon them cannot be ascertained;
and therefore, in a case where a pannel charged with murder by
arsenic was endeavouring to prove in exculpation, that the
deceased had taken it voluntarily and committed suicide, and for
this purpose asked a druggist in the neighbourhood whether a

boy came

in about the time of the death of the deceased

and

asked for arsenic, this was allowed to be put, but the Court would
not allow the question to be asked where he said he came from,
in repect this could only be proved by the boy himself. 2
Upon the same principle, in cases of riot, combination, or conspiracy,

1

Wm.

it is

competent

Pollock, Feb. 13,

to

prove as evidence against the pannel,

1826; unroported

s

Mrs Smith, Feb. 1827; Syme, 121.

01-

PAR'

not only his own words, but those spoken by any of the party
with whom he was en^a^'d on that occasion to explain their

motives or design.
Having once laid a foundation, by proving
that the pannel acted with the rioters, or was participant in their
1

designs, (for it is indispensable in the first instance to do that,)
the prosecutor is entitled to adduce against the pannels all facts

and circumstances tending to show the common design with
which they were actuated and amongst the rest, the cries, vociferations, or words of the mob, as much as the devices on the
banners which they bore, or the weapons with which they were
armed.
It is a matter of daily practice,
accordingly, to admit
;

proof of all these things in such cases.
In cases of conspiracy or treason, it is competent to prove
against a pannel, if he is once implicated in the design, conver-

by those with whom he had communicated with others, though out of his presence. Thus, if a
witness is proved to have conversed with the pannel and others
on a certain day, on the common subject of the conspiracy, it is

sations equally as actions held

to prove that some days before, this witness conversed
with some of the same persons in presence of others, though not

competent

of the pannel, and to give the words that passed so far as they can
the whole said on such occasions being evidence

be recollected

;

of the conspiracy with which the pannel was more or less con" If
nected by his presence at a different time.
you give," said
"
sufficient evidence to send to a jury of
Chief Baron Shepherd,
conspiracy, then any circumstance which takes place under such
circumstances, is evidence to be considered by the jury whether
it consists of the conversations, or acts of the conspirators done at
2

In deponing to such conversations, the witness
must give the actual words, if he can recollect them if he candifferent times."

;

not do that, he may give the substance, as nearly as he can ; but
he is not allowed to give the impression merely produced on his
3
mind, without either the words or the substance.

Under this principal of giving the res gesta of the transaction,
the English contrive to admit almost all that is allowed in Scotland, of the accounts given by the sufferers in cases of assault.
" It is matter of
everyday experience," said Mr Justice Law" that what a man has said of himself to his
surgeon is evidence in an action of assault, to show that he has suffered by rea-

rence,

1

Hume.

ii.

407;

Phil.

i.

280

Treason

TmK

ii.

71,

7-J.

!>.
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So also in cases of rape, what the girl said,
so recently after the fact as to preclude the possibility of practising upon her, is held to be admissible as part of the transac2
tion.
So also it was held by Holt, in an action by a married
son of the assault."

1

woman for trespass and assault, that what she said immediately
on receiving the hurt might be given in evidence 3 and the same
has been determined as to the words spoken by a wife at the
moment of elopement, stating the reason of her doing so, which
were held evidence against her husband in an action of criminal
4
conversation, brought by him against her paramour.
;

On

this principle, of

an exclamation made at the moment, beit is sometimes competent to prove the

ing part of the res yesta,

words spoken by a party on such a

crisis,

who

could not, by rea-

son of personal objection, be received at the trial as a witness, as
a husband or wife, a child beneath the age of puberty against its
5
parents, or the like.

By doing so, evidence is not let in circuiwhich
be
inadmissible directly but the facts that
would
tously,
occurred, and the words spoken at the moment of the crime, and
in the pannel's presence, which are indispensable to a right un;

derstanding of the case, are merely substantiated.

no

sufficient authority for

this

But there

is

exception to the

extending
geneadmission of the evidence of incom-

ral rule against the indirect

petent witnesses, beyond the words spoken at the moment ; and
the doctrine laid down in Burnet on this point must not be taken
in the unqualified terms in which he has delivered it. 6

As

testimonies of this sort

may

thus serve to strengthen the

case against the pannel, so on the other side, they may competently be referred to as aiding his defence. In many cases, accordingly, the dying declarations of the deceased have been proved
the pannel, in order to show that the fatal wound was inflicted accidentally, or under circumstances of great and justifiable
7
This is nothing more than substantial justice
provocation.
requires and in general, it may be observed, that whatever may
competently be proved by the prosecutor against a prisoner, may
in like manner be referred to on his side, in order either to dis-

by

;

What the weight due
prove the libel, or extenuate his offence.
to such testimony may be, is a separate matter ; but the principles of competency are the same on the one side as the other.
1

East, 188,

242;
7

Phil.

ii.

8
Brazier's case, East, vi. pi. crown, i. 444 ; Starke's,
279
4
6
s
193
East, vi. 193
Burnet, 602.
Burnet, 602.
Dec. 23, 1726 ; John Downie, Dec. 12, 1770.

198

279

amuel Hale,

;

Phil.
3

ii.

East,vi.
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There are many other exceptions

521
concern-

to the general rule

stahlished in the English practice, and which, from
their obvious justice or expedience, will probably, before 1.
-.

be engrafted on our law.
Thus,
1.
Hearsay is admitted in questions of pedigree or remote
" On
relationship.
enquiring into the truth of facts which hapCourts have varied from the strict
time
a
pened long
ago, th
rules of evidence applicable to modern facts of the same de.^cription, on account of the great difficulty of proving those remote
-

in the

ordinary

way by

living witnesses.

hearsay and reputation, by those who

known

may

On

this principle,

be supposed

1
the facts, are admitted in cases of pedigree.

have

to

But the

tra-

must be from persons having such a connexion with the
to
whom it relates, that it is natural and likely, from their
party
domestic habits and connexions, that they are speaking the truth,
and are not labouring under any mistake." 2
dition

2.

Hearsay

is

admitted in declarations by a deceased parent as
and a written memorandum to that

to the time of a child's birth

;

effect, stating the time of the birth, has been admitted as
And on the same principle, a memorandum
evidence. 3

good
by a

deceased surgeon, as to the time of a birth which he attended, 4 or
the account given by a deceased person of his own bodily state,

during
3.

illness, or

Hearsay

is

6
immediately after injury, has been received.
admitted in questions of boundaries, customary

manners or customs, provided the persons whose
means of knowledge, and no in6
terest to misrepresent. And on this ground, entries by a deceased rector of parochial or ecclesiastical dues have been admitted

rights, parochial

declarations are proved had the

upon the ground that they could
not have availed himself, and that there is no reason to believe
7
In- would have made false entries to benefit his successor.

as evidence for his successor,

4. Hearsay is admissible in questions of public right, as whether a corporation has a right to exact tolls on a public navigation.
And the same principle applies to questions respecting general
customs concerning parishes, manors, or the inhabitants of towns
8

or other places.
5. Declarations of deceased persons are admitted
1

Hi-ham

v.

bert v. Tuckal,
i.

256.

7

120; Bcrkcly, Peerage Camp.
Baker, Vcs. xiii. 514; Pl.il. i. 245.
5
*
East, vi. in:!, ls
East, x. 120

Ki.lgway, East, x.

Lord Eldin, Whitelocke
Phil.

v.

Raym. 84
i. 258

;

;

"Ibid.

i.

263;

East. xiv.

-

iv.

when they

404,

'Phil.
Phil.

i.

'

4'J1.
i.

'j:>-<;

'JJ4.

9

Per

HerPhil.
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appear to have been made against their own interest, as entries
in their books, charging them with the
receipt of money on
account of third parties ; or admitting the payment of money due
1
And on this ground, entries in the books of a
to themselves.
tradesman by his deceased shopman, who therein supplies proof
of a charge against himself, have been admitted in evidence as a
proof of the delivery of goods, or of other matter therein stated

within his

own knowledge. 2

not in general competent to contradict what a
witness lias sworn to on oath, by any proof of what he
Is

It is

has declared extrajudieially but any witness may be asked whether lie made dc racatifi, or as part of the res
;

tfasfft a different

statement from what he has

now

given

to the jury ; and if that witness is the personinjured, his
credit maybe impeached h>- proof that da recrnti after

the transaction, or a- part of the res

at the time,

'axt(t

made an

extrajndieial statement to others
from that no\v ^iven on oath.
lie

different

No

position is better established in the Scotch law, than that
not competent to discredit what a witness has said on oath to
the jury, by proof that he had made other and contradictory

it is

statements to witnesses in previous conversations, or to the ex3
question of this sort was
amining magistrate in precognition.

A

one case, viz. " Whether he had ever given
put
a different account of the matter when precognosced," and he
to a witness in

having answered in the negative, an indictment was preferred
but upon a debate on the relevancy of
against him for perjury
the libel, the irregularity of the question on the former trial was
;

displayed in stich forcible colours, that the diet was deserted by
4
the prosecutor. On the trial of Watt for treason, Aug. 1794, when
the English law was the rule, a question of this sort was put to a

recommended that no question
not
was
which
competent by the law of Scotland;
put,
such
a
course of interrogatory could not
that
implying
ed in our practice. 5 At length this question received
witness, but the Court

ritative

should be
evidently

be pursuan autho-

judgment of the Supreme Court, in the case of Harkness,
An attempt was there made to prove that the sur-

April 1797.

'Phil. i. 266; Warren v. Grenville, Stra. ii. 1129.
463; Hume, ii. 409, note, andii. 381. 'M'Carley, Aug.
s

Watt's case, Aug.

1

794

;

Burnet, 465.

8

Phil.

27,

269

i.

1777

;

3

Burnet,

Burnet, 464.

who had examined

the body, had given a different account
from
that now given on oath but the Court
LOSCedj
held
that
this was not competent
that the only eviUnanimously
dence which could legally belaid before the jury was that which
n in their presence on oath, and that to allow this to be

geon,

;

;

invalidated by any thin^ he may have said extrajtidicially, was
not only without precedent, but of the most dangerous tendency;

was on the principle that such evidence is incompetent,
was established that a witness was entitled to call
for his precognition, and see it cancelled before he began to
give
his testimony; and that to adopt an opposite principle would be
productive of the greatest confusion, and the worst consequences
upon the whole system of trial because if the pannel was allowed
to invalidate the testimony of witnesses by what they had said out
of Court, the prosecutor must be allowed to conjirm it by the best
evidence of what he had said elsewhere, that is, by production of
hi* written declaration in the precognition; and that thus trials
would come to depend, not upon evidence taken on oath in prethat

it

that the rule

;

sence of the jury, but on a comparison of loose assertions or exaggerated statements made in unguarded moments by witnesses,

and now recounted through the uncertain medium of the recol1

lection of third parties.
This decision has since that time

The

established the rule.

been held

to

matter underwent a

have completely
full discussion in

the Ili^h Court in the subsequent case of Janet Thomson, July
!'}, 1826. It was there attempted to discredit the previous state-

ment of a witness by proof

that he had previously given a different account of the matter to witnesses proposed to be adduced ;
but this the Court unanimously held incompetent, upon the

ground that wherever such an attempt is to be made, a foundation must be laid for it in the cross-examination of the witness
meant to be discredited, which had not been done in that case ;
and that it is in the general case incompetent by the law of 8
land to discredit what a witness says on oath by proof ot what he
had said previously and that the only exception to this rule i* in
the case of the injured
party himself, whose declaration previmade
be
adduced
either to confirm or invalidate his
ously
may
on
it
formed part of the
oath,
iinony
provided
This was
after
the
given immediately
injury had been received.;

m

1

James Hark ness, Aug. 27, 1727; Burnet,

uurrported.

4'>4

"

Janet Thomson, July

1:?.

I

524

OF PAROLE PROOF.

followed in another case, by Lord Alloway at Aberdeen, where,
after a full argument, a similar
attempt, not falling within the

and a similar judgment was proexcepted case, was repelled
nounced by Lord Pitmilly at Perth, where the principal witness
was attempted to be discredited by proof of what he had previously said but this was held incompetent, in respect the words
referred to had not been uttered at the time of the transaction. 2
And in a subsequent case, it was again held by the High Court
1

j

;

it is not
competent to bring evidence that witnesses, when
not on oath, gave a different account from what they had sworn
3
This rule was solemnly affirmed, after great
before the jury.

that

William Brown, J. Henderson, and
where
it was
12, 1832,
proposed to read from the
record of a former trial, a totally different account, which the
principal witness had given of a similar assault to that in hand,
committed by the same parties on the same day, against another
person, which he had also witnessed, to invalidate his testimony.
consideration, in the case of

Others, Nov.

On that occasion he had declared he could not identify the pannels,
which he now did but this the Court held incompetent, declaring
that a witness could not be discredited by being asked whether
on a former trial for another crime, he had sworn truly or falsely.
But to this rule there is one exception, namely, when a party
;

injured has, either at the moment or de recenti after it, given a different account of the transaction from that now given to the jury.
The admission of such evidence is founded on the highest equity ;
it is competent for the prosecutor in that single case to supthe
witness's statement on oath by what he has previously
port
stated extrajudicially, so by parity of reason, it must be competent for the prisoner in the same circumstances to discredit it by

for as

This is more especially the case
the same species of evidence.
in questions of rape, where so much in general depends on the
it is so
; where
easy for her to convert a case
of voluntary connexion into one of violence ; where this is so difficult to disprove on the man's part, if connexion has really taken

woman's testimony

place

;

and where every word which

falls

from the woman's mouth

is of such vital
importance, in
shortly after the alleged crime,
in
determining how the fact really stood. Upon these grounds,
an
the case of James Young, Ayr, Sept. 1823, charged with

assault

on Mary Muir, with intent

to

ravish,

Lord Succoth

*
James Robertson, Perth,
'James Webster, Aberdeen, April 1826; unreported.
3
Wylie, Nov. 10, 1829; Shaw, No. 197.
1827; unreported.

Sept.

OF

I'Ai;

>r.

allowed the question to be put to William Kenneth, an exculpawitness, "Whether the witness, Mary Muir, had, at any time
in April, told the witness, William Kenneth, that she had not

This point
used by James Young in the field?"
has since that time undergone a very deliberate discussion, in
r
the case of
m. Hardie, Jan. '24, 1831. In that case the pan'

1

:i

v>ry

ill

W

nel was indicted for discharging loaded fire-arms at one Boyles,
and he swore, on his cross-examination, that he had his stick
in

\

his

hand and not held up, and

that

he had never

The

prosecutor's proof being closed, the prisoner, in exculpation, proposed to adduce a witness to prove that
Boyles had given a different account of what passed at the spot,
said

otherwise.

from what he had sworn to at the

and in particular, that
Monday after the affray took place, which had occurred
on the Saturday, Boyles had told the witness that he had held up
his hand and stick in a threatening manner, Boyles having previAfter a full argument, the Court
ously sworn that he did not.
trial;

on the

refused to allow the question to be put. 2
In pronouncing this
the
Court proceeded on the ground that it is compejudgment,
tent to contradict the testimony of a witness by what he said at
the time when the subject of the trial happened, or shortly after
it, such matter being in fact part of the res gesta, just on the

same principle on which it is competent to support his testimony
by similar statements made to the by-standers at the time, or those
with whom he communicated shortly after; and that if malice is
ially alleged, and an anterior cause for it is stated, it is comprove specific words or facts implying it, provided a
foundation
has been laid in the cross-examination of the
proper
witness himself, as was done in the case of Nairne and Ogilvie, 3
nt to

and Allan otewart, April 1813, 4 but that these are the only excepted cases; and that to allow any farther latitude would be a
dangerous novelty, as giving room for persons interested in the
fate of the prisoner, to como forward with a statement he had
made, which was totally false, but which at that period of the
lor
trial he had no means of
rebutting, and tending to substitute
deliberate testimony given on oath in the presence of the jury,
fragments of conversations on former occasions, \r\\\-\\ r:: ler no

such sanction, and
on
possibly misunderstood or misconceived
recollection 6y the persons
were
reported.
by whom they
1

James Young, Ayr, Sept. 1*23

Shaw, No.
uyn's

i>10.

n.it.'s.

By

8

Hume,

ii.

;

Shaw, No.

362 __ *

11.11.

110'
J

ii.

:'.!'!>.

Win.

Har.Ii.

.

.lustier-rink's and Lunl

these high authorities the account given of this case in vol.

must, in some degree, he corrected.

i.

\<.

Mcl-
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Thus it appears that the rule in our practice is firmly fixed, and
on the most just and rational foundation
the general principle
that
what
a
witness
on
oath
is
neither
to be bolstered
being
says
;

up nor invalidated by extraj udicial statements; and an exception
to this rule being established in the special case of the injured
party having de recenti, or as parts of the res yesta, given an
account of the transactions to others, which on the one hand may
be proved by the prosecutor to confirm, and on the other by the

pannel to invalidate his testimony.
In the English law, it is established that the credit of a witness
be impeached by proof, that he has made statements out of
Court on the same subject, at variance with what he has sworn at

may
the

trial

signed
1

mony.

1

and, therefore, a letter written by him, or a deposition
y him, may be used as evidence to contradict his testiGreat doubt has existed in their practice, whether the
:

party who called the witness might in such a case show that he
had affirmed the same thing on other occasions, and so was connt with himself.

evidence

Judge

liuller has laid

it

down

that such

clearly inadmissible in chief, and seems doubtful
so in reply
and the law was laid down in the same

is

whether it is
way by Lord Chancellor Eldon and Lord lledesdale, in the great
case of the Berkely Peerage, June 5, 181 1. 3
But the very fact
of the question being agitated in their Courts whether such evidence is admissible in reply, suggests an important distinction
between their practice and ours on this head, which sufficiently
accounts for the distinction between the law of the two countries
in this particular.
They allow evidence to be led in reply, and
nothing is more common than to see the Judge re-examine wit:

nesses to elucidate any particular point, even in so late a stage
In Scotland, on the contrary, nothing
as his charge to the jury.
can be proved by the prosecutor or Judge after his case is closed,

excepting by the cross-examination of the prisoner's witnesses ;
and hence evidence to impeach the veracity of witnesses may

be freely admitted in the one country, where the means of
it in
reply exist, which are unknown in the other,

rebutting

where none such are recognised.

In

all

cases

where

it is

pro-

posed to contradict a witness in the cases, when that is allowed
by previous extraj udicial statements, a foundation should first
be

laid

meant

by the cross-examination of the witness himself, who is
be contradicted on the point; and unless this is done, the

to

4

contradictory evidence should not be allowed to be adduced.
Phil. i. 301
De Sailly v. Morgan, Esp. ii. 691. * Ibid. Phil. i. 301. 3 Phil.
301, 302.'' Hume, ii. 409, note; Phil.
292, 293.
1

;

i.

i.
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5. It

is

incompetent, in the general case, to put

am

questions to a witness as to his general character or c<m-ation, hut lie may he asked as to particular offences

and when the guilt of the pannel is in
degree dependent on the character of the witness

or convictions
ie

;

in certain particulars, as in cases of rape or assault, the
witness may he asked questions concerning his previous

he proved by others if a
previous foundation has been laid by the cross-examination of the witness in chief upon the point.
that particular, or

lite in

it

may

has been already mentioned that the Scotch law has undergone a great change from the decision in Burke's case, followed
up as it immediately was by the decision in the case of the Cupar
It

1

2

it lias been settled that it is comwhether he has been engaged in any
fie crimes, although they have no connexion with the crime
under investigation, the question having in the last of these cases
been sustained, put to a witness in a case of mobbing and rioting,
whether he had ever been engaged in lifting dead bodies. In
all such cases, however, it is the undoubted privilege of the witness to decline answering, according to the rule, nemo tenetur
In .<unin
In Burke's case, accordingly, while
twrpitudincm.

rioters.

By

these decisions

petent to ask a witness

.''-

the Court allowed Hare, the witness, to be asked whether he
had ever been engaged in any other murder, they expressly

warned him

was

that he

at liberty to decline answering,

which

he accordingly did. 3
It is

by

not competent, by our practice, to adduce any evidence
show that the witness is a man of general bad cha-

others to

worthy of credit on oath, whatever may be the rule
on that head by the English law. 4 As little is it competent to
elicit such matters from him
by questions put to himself with the
di-siirn of discrediting him; at least, there is no authority as yet

racter, or not

for such a proceeding;

and considering the boundless field of
would open up, and the great M-ope for
of the base and malignant pa.sMoiis which it

investigation which
tin'

1

gratification

Burke

ai.

unropoiterl;

.

it

1

.

,.

1828 __8 Janu-- Liml-iy

:!

\i.lu

autr,
;

i.

-J

1

(i.

ami Ogilvi.

.

Syiii.

A.

.

|-j.

-

;.

I7&6j Win.

:m'l

'

Hum.-.
C'raiitunl.

i

16]
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would

seems great doubt whether
In considering this question, when

afford, there

admitted.

ever will be

it
it

shall

again

of importance to recollect, that in England they allow
the character of a witness which has been impeached to be supported by fresh witnesses, and that they are not fettered by any
it is

occur,

list

in the persons they

may examine on

particulars the Scottish practice

is

essentially

1

in all which
and fundamentally

that point

j

different.
It

may

frequently occur that a question is asked of a witness
in some criminal matter, and it is of im-

which involves him
portance to

know

what cases he may decline answering. Upon
seem to be established
bound to answer a question where the answer may
in

this subject the following rules
1.

infer

No

one

is

:

an infamous crime against himself, excepting sociicrimiu.s,
which they

in regard to the special criminal matter libelled, as to
8
are protected by being adduced as King's evidence.
this carried in the

So

far

was

Court of Session, that the judicial examination

of a clerk to a government receiver-general, in a civil case, charged
with embezzlement, was found to be incompetent, "as the facts,
3
proved, would infer infamy;" and although, in a subsequent
of
examination
a
claimant in a multiplepoinding,
case, the judicial

if

whom

against

it

was objected

claimed, consisted of

bills

that the fund in media

purchased with

money

which he

stolen from the

other claimant, was allowed, yet this was under the reservation
always, that he might decline to answer any question which he

thought

fit,

a privilege of which he largely availed himself in the
By infamy is here under-

4
judicial examination which followed.

stood infamy in the legal sense, that is, a crime, a conviction for
which infers the legal disability of infamy ; and therefore a wit-

ness

bound

is

to

answer a question merely inferring a disgraceful

the answer of

act, if

it is

essential to the justice of the case in

whether he had been bribed, or instructed, or agreed to
5
in
a particular way, contrary to the truth.
depone
The law of England is settled the same way it being a printhat a witness cannot be compelled to answer
ciple with them
which
may expose him to a penalty, or to any kind
any question
6
It has accordingly been
of punishment, or to a criminal charge.
hand, as

;

decided by the opinion of
1

Coll.

Phil.
4

i.

300.

720;

the Judges, that on an indictment
3

Campbell v. Gordon, Dec.
5
June 1819, unreported
Burnet, 462.

Burnet, 460, 461.

Moffat v. Miller,

State Trials, xxiv.

all

Phil.

i.

286.

7

1,
6

1809; Fac.
Hardy's case,

T.

woman is not obliged to answer whether on a foroccasion she hail had criminal intercourse with other men,

tor rape, the

mer

idence of such intercourse admissible.

1

and a wi
no
do not infer infamy,
subject him to pecuniary

In Scotland the privilege ends here,
privilege from deponing as to facts which
J.

-

properly so called, but tend merely to
penalties, or a ei\ il action of damages, as for fraud or malversation,

whether connected with the matter

it.

The

ago established

rule long

by a witness again>r

his

deponing

is

at issue, or collateral to

" no
objection made
to be sustained, except when
is,

that

the fact put to him might infer infamy, though it might infer
3
In such cases the law does not
against him fraud or damage."

regard the interest as of that high and overpowering kind, as to
inter a reasonable probability of perjury, or stand against the
4

In England
was much doubted whether a witness could be compelled to
answer a question which might involve him in civil pecuniary
consequences and on a reference to the twelve Judges, on occasion of Lord Melville's impeachment, four were of opinion that
he could not in such a case be compelled to make the disclosure,
and the others, including Lord Eldon, held he could. 5 To obvi" That
ate these doubts, it was enacted by the 46 Geo. III. c. 37,

interest of public justice in the revealing of truth.
it

;

by law refuse to answer a question relevant to
the matter at issue, the answering of which has no tendency to
accuse himself or to expose him to penalty or forfeiture of any

a witness cannot

nature whatsoever, by reason only, or on the ground that the
answering such question may establish, or tend to establish, that

he owes a debt, or

is otherwise subject to a civil suit, either at
the instance of his Majesty or any other person or persons." This
is an
English statute, but it seems to embody the principles of

the Scotch

common law on

the subject.

The

point whether a witness can competently object to
answering any questions which tend to degrade his character,
though they may neither subject him to legal infamy nor civil
>tions, has not yet been determined in our practice, because
recent
right of asking as to particular crimes has been of such
3.

introduction.

It is

very frequent

now

to ask suspected witnesses,
in bride.-

on a cross-examination, whether they have ever been
1

Hodgson's case; Phil.
.

-J

i.

2*15,

Kilk. vorr witness, \o.

VOL.

II.

(i.

287; Dodd v. Norris Camp. iii. 6 ID.
Hunut. 46& ' l''l. DttalM, rl
;

2 L

1

Burnet,
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whether they have been often in the hands of the police
whether they live in a brothel, &c., and on such occasions the
Court usually interpose, and tell the witness that he is not bound
to answer the question unless he pleases.
The English law on
this subject was fully laid down in Cooke's case by Chief-Justice
" Men have been asked whether
they have been conTreby.
victed and pardoned for felony, or whether they have been whipwell

;

;

for petty larceny, but they have not been obliged to answer ;
answer in the affirmative will not make them

ped

for although their

criminal, nor subject them to punishment, yet they are matters
of infamy ; and if it be an infamous thing, that is enough to pre-

serve a

man from being bound

to answer, merely for the reproach,
him
to
to answer a question whereon he
be
and
put
or
to
forswear
be
forced
So persons have
will
disgrace himself.
been excused from answering, whether they have been committed
it shall not

c.
yet to be suspected only,
The like has been
a misfortune and shame but no crime.

to bridewell as pilferers, vagrants,
is

;

observed in other cases of odious and infamous matters, which
And the same rule has since that
are not crimes indictable."
'

time been confirmed by other Judges of high authority, and in
2
The competency of
cases which received great consideration.
seems
to
be
tlu^e
established on the
therefore,
asking
questions,

one hand, and the witness's privilege of declining to answer them
on the other.
There are two special cases which are peculiarly worthy of
notice

upon

this point, that of

a

man

tried for rape, or assault

with intent to ravish, and that of cases of assault, culpable homiThe material question is, whether the characcide, or murder.
temper, and habits of the sufferer, by the violence in any of
these cases, can competently be enquired into on cross-examinater,

tion ?

had come

be fixed in Scotland, long before the decision
in Burke's case, which, to a certain extent, permitted such an
It

to

investigation in the ordinary case, that in cases of rape, the previous character of the woman, in respect of chastity, might competently be made the subject of cross-examination; the obvious im-

portance of that enquiry in that particular case, having led to that
relaxation of the general rule then established.
Accordingly, it

has been held competent to interrogate the
1

State Trials,

iv.

woman

ravished as to

8
See John Friend's case, State
748; Phil. i. 291.
Rex v. Lewis, Esp. iii. 225 ; Layer's case, State

per Lord Ellenborough,

Trials, iv.

259;

Trials, vi.

259.
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men

her having had connexion with other

previous to the occa-

Anfl. in the subsequent case of James Wilson,
l.jth July, 1813, after the prosecutor had adduced witnesst
support the woman's character, it was allowed to the prisoner to
MOII libelled.

witnesses to impeach it, by imputing to her acts of criminal>t to the time libelled.
But in such cases due

eall

ity

1

even

notice of the intention to impeach the woman's character must
o-iven in the defence, in order that the prosecutor
may
i

an opportunity of supporting it if that is in his power; and
The characomitted, such proof will be rejected.
ter of the principal witness in a case of rape, was allowed to be
'

enquired into by the Lord Justice- Clerk Boyle, in a subsequent
case, the pannel having given notice of his intention to impeach
4
After the decision in Burke's case, there
it to the
prosecutor.
can be no doubt of the competency of putting such questions, or
leading such proof regarding the woman's previous character in
cases of rape ; though more doubt may exist as to whether it
should be extended to acts subsequent to the time libelled.
At

all

any proof of irregularities subsequent to the time in
question, though it may afford a presumption of anterior lubricity,
is
obviously of less importance in considering the question, whether
the connexion has been forced or voluntary, than such proof an-

all

events,

terior to that event

chastity in the

;

for this reason,

manner

that having once lost her

woman may have been

libelled, the

ren-

dered reckless or desperate in future-.
In England, on the trial of an indictment for rape, evidence
mi^sible on the part of the prisoner, that the woman bore a
notoriously bad character for want of chastity and common decency, or that she had previously been criminally connected with
the prisoner, but it cannot be shown that she had been criminally

In an indictment for assault,

connected with other individuals.

with intent to ravish, general evidence of the woman's bad character previous to the supposed offence, is clearly admissible, but

evidence of particular facts to impeach her chastity cannot be
received, not even for the purpose of contradicting her an^

on cross-examination.*

But she may be cross-examined

5

as to

particular acts of irregularity or indecency, though her anto such q
are conclusive.
And if, on cross-examinations
j

-

Sept 1^:>; Hutno,
Spriu-

*
,_>.

ii.

:ii(4.

*

m

.f.nm->

M'(

Hum.'

IMiil.

(

i.

::n|.
'

'

;

i.

.:

1

'O.

IMiil.

i.
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she admit her

own misconduct

some

in

earlier transactions,

it is

competent, on a re-examination in chief, to enquire into her conduct subsequent to them, or for the purpose of restoring her credit;
and witnesses may be called for the purpose of showing that her
character has been retrieved. 1
trix, in

Accordingly, where the prosecuan indictment for assault with intent to ravish, had been

cross-examined as to having been sent to the house of correction,
evidence of her subsequent good conduct was admitted in support
of the prosecution. 2
It is a general rule in England, that a party cannot bring evidence to support the character of a witness, unless it has been

impeached either by cross-examination, or the evidence of wit3
But, if the character of a witness has been impeached,
even on cross-examination only, evidence on the other side to

nesses.

4
general good conduct may be adduced.
In cases of assault or homicide, especially where the matter

has originated in a quarrel between the parties, it is frequently
of importance to know whether the character of the deceased or
injured person, particularly in respect to his quarrelsome or fiery
disposition, can competently be made the subject of investigation.
In one case on the Circuit, general proof of the quarrelsome tem5

per of the person assaulted was rejected as incompetent ; and in
another case, where the pannel was charged with culpable homicide, by cruel usage of a boy in a manufactory, proof of rules and

show that the pannePs conduct to the boy
6
was
cruel,
But, in the last case, there
rejected.
was a difference of opinion on the bench and the former was
prior to Burke's case, which changed the law in this particular; and

regulations tending to
killed

had been

;

may reasonably be doubted, whether, since that decision in 1828,
the competence of such an investigation by cross-examination, and
when a foundation has been laid by cross-examination of the proit

secutor's witnesses, does not follow as a matter of course.

Where

the defence of the prisoner consists in provocation, the relevancy
of such an enquiry seems indisputable ; since it is much more likely
that a person of a bad temper, and quarrelsome habits, has been
betrayed into some of his usual excesses on the occasion libelled,
than one who has always been remarkable for his meekness and
1

Starkie,

ii.

242, 243; Phil.

i.

190.

8

Per Holroyd, Rex

v.

Clarke; Stark,

ii.

5
Per
148; Russell, ii. 685.
6
Per Lord
Lord Justice- Clerk, A. M'Caughie, Dumfries, April 1824; unreported.
Meadowbank, J. Meekison, Perth, Sept, 1 830 ; dissentient, Lord Mackenzie.

241.

s

Stark,

i.

248;

Russell,

ii.

685.

4

Stark,

i.
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;
and, if relevant, on what principle are
questions touching it to be held as incompetent, after the admissibility of such an investigation by cross-examination lias IH-CM fully

serenity of disposition

established in the case of ordinary witnesses, and in regard to
points not immediately connected with the matter at issue ? For
these reasons, there is every probability, that the competence of

such an investigation will erelong be fully established in our
Courts, in all those laws where the quarrelsome temper of the
person assaulted enters into the merits of the pannel's defence ;
but, in such a case, without doubt

it

will be held indispensable,

due notice of the intention to bring forward such proof should
have been given by the pannel, that the prosecutor may be on his
that

guard to support his own witness's temper by his own witnesses
and due consideration had in admitting it, of the difference between the English law, which admits the examination of any
witnesses not contained in his list on the prosecutor's part, and
ours, where no such liberty is recognised.
;

6. If a witness is incompetent against one pannel at
the bar, he cannot be examined against any other, at
least in relation to any criminal matter with which they

are jointly charged.
If a witness is adduced against several prisoners, who are
jointly charged with one offence, he may be liable to a good objection in a question with one, and not with the others; and it

be argued, that because he cannot be examined against the
no reason why he should be rejected in matters rela-

may

it is

one,

ting to the others.

trial,

But our Court,

justly influenced

by the con-

impossible to say how, in the course of a
the evidence against one prisoner may be brought to bear

sideration, that

it is

against another, have justly rejected such testimony in toto, when
both prisoners are implicated in one charge.
Accordingly, in a
case where several prisoners were at the bar, charged with stouthrief, it was held incompetent to adduce the wife of one against
any of the others at the bar, although she was allowed to be

brought into the Court, and identified by the other witnesses, as
It rather
the person who had passed one of the stolen notes.
1

appears, however, that this last privilege of exhibiting a witness
as a production, where she cannot be permitted to depone, should
1

John Law, James Mitchell, ami Alcxaiuk-r Stcd, Jan.

<S

1817

;

unreportecl.
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not be admitted, unless in cases where she is expressly libelled
on as a production, which is usually done with the first wife in
The like had previously been found in regard
cases of bigamy.
to the agent of one of the pannels, who was held to be inadmisThe same rule has long ago been estasible in regard to all.
2
blished in the civil Court, and it is now held a fixed and sacred
1

rule of criminal jurisprudence.
The rule of the law of England

the same,

is

it

being there set-

tled that the wife of a prisoner cannot give evidence for him, nor

any one of several others indicted along with him, where a

for

joint offence, as a conspiracy, is charged, and an acquittal of the
others would be a ground for the discharge of her husband f nor

can she be adduced in any case either for or against the prisoners,
where the cases of the co-defendants cannot be separated. 4

A

7.

witness, before he begins his deposition,

titled to

have

his

en-

is

previous declaration, or deposition,

taken in precognition, cancelled.

To pivsmv

the

mind of a witness

free

and unbiassed, when

giving his testimony, it is competent for him, before he begins
his deposition in the trial of the prisoner, to call for his declaration or deposition, emitted in precognition, and have it destroyed,
5
that he may be absolutely at freedom in the story he is to tell.

And even
it

if

the declaration previously emitted be not cancelled,

can never be employed in evidence against him, whether for

6
prevarication or perjury.

It was once, indeed, attempted to
found an indictment for perjury on a comparison of what the witness had said in precognition, with what he swore to on the trial,
but the relevancy of the charge having been objected to, it was
7
abandoned, and nothing of the kind has since been renewed.
There are many and obvious reasons why the witness should not
be fettered or intimidated at the trial, by the apprehension of an

indictment for perjury hanging over his head for any deviation
from what he declared in precognition and, therefore, it makes
no difference although the witness was sworn in the precogni;

tion

for although, if that

;

be the case, and the depositions are

irreconcilable, he has certainly committed perjury on the one
1

O'Neils,

sell, ii.
G

604

Ibid

7

March
4
Rex

19,

1801

;

s

Burnet, 607.

v. Frederick,

Stra.

ii.

Kilk.

1095;

Nov. 27, 1777, Patrick M'Ciirly

;

voce Witness, No. 17

Russell,

Hume,

ii.

ii.

381.

604

5

Hume,

3

ii.

Rus381.
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occasion or the other, yet the interests of justice on behalf of the
pannel will not allow that, in his ultimate deposition, on which
possibly the fate of the prisoner then at the bar may depend, he
should be constrained, by the fear of punishment, to adhere to what

may

be a

8.

A

false story.

pannel

is

entitled to see,

and precognosce the witnesses

for the

refused, application should be

is

by himself or

Crown

made

;

his agent,

and

if this

to the Court.

It is absolutely indispensable to the fair examination of the
witnesses on both sides, that they should be mutually seen and

examined by the agents
what they are to

If a witness

for the parties,

and a complete precog-

say, furnished to the counsel at the trial.
in confinement, or otherwise inaccessible to either

nition of

is

party, a petition, stating the fact, should be presented to the
Court, who will thereupon give such remedy as the justice of the
case requires, by appointing the precognition of the witness in

question to proceed in presence of some person to guard against
In the case of M'Kinlay, 19th July, 1817,
improper practices.
whore a witness Campbell was confined in Edinburgh Castle,
1

and it was objected to his admissibility, that the prisoner's agent
had been refused admittance to precognosce him, it was unanimously laid down that every prisoner is entitled to see and precognosce the witnesses to be adduced against him, and that if this
is refused, even on the day of trial, they would grant redress by
adjourning the diet but that, as no such application had been
made in that case, the prisoner had missed his opportunity,
and the objection could not be received in bar of examination. 2
In practice, the way in which this matter is usually settled, where
a socius criminis, or other person under confinement, is to be examined on behalf of the prisoner, is for the Crown agent or Pro;

curator-fiscal to grant an order for the admission of the prisoner's
agent or counsel to conduct the precognition, in presence always

of one of their clerks, or of a person authorized by the magistrates,
or public authorities, in order to prevent improper use being

made
9.

of the opportunity thus obtained.
It

is

competent to prove confessions made under

any circumstances by a pannel, even
1

lay,

Murra\
July 19, 1817

jtt.

j

6,

IU-cor.1,

1817, imreporteil

and Hume,

ii.

JJ74.

;

when

in jail, or to

Nairnc and Ogilvie, ITtij.

v

M'Kin-
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fellow-prisoners, provided that in such a situation no improper means have been used to elicit or obtain it ; but
if

made under promises even by one not authomake them, they can be received cum nota only.

they are

rized to

Common

sense demonstrates, that a confession of guilt made
a
by prisoner, under any circumstances, is one of the strongest
presumptions against him ; and accordingly it has, from the ear-

been held

1

be admissible evidence in our practice.
The degree of weight due to the confession will depend on the
circumstances under which it was given, and the degree of credibility due to the witnesses by whom they are to be established ;
but that it is in every case of some weight is self-evident, and it
liest time,

to

forms a leading article of evidence in a great proportion of criminal cases. The weight of such a confession is always greatly
strengthened, and in fact, when so supported, amounts to sufficient
evidence of itself of the pannel's guilt, provided the corpus delicti

be established, if it be connected with some article of real evidence which establishes its accuracy, as if the accused say, when
apprehended or afterwards, that the stolen goods will be found
secreted in such a place, and search is made there, and they are
found accordingly, or that the knife which committed the fatal

found in such a pond or river, and search is made
there, and it is found accordingly.
The great difficulty in such cases is where the confession has

wound

will be

been obtained under questionable circumstances,

as

by a jailer or

a fellow-prisoner when in confinement, or under a promise by
either that no prosecution
be
or
that
it
should
be conducted with lenity.
should
instituted,
In the first case, the rule is settled, that confessions are admissi-

some person, however unauthorized,

though obtained in such critical circumstances, provided no
improper means have been used to obtain it; but that if this is

ble,

the case, they will not be received. Thus evidence was received
of a confession made in jail, in a conversation with the jailer and
his son

2
;

and in another

case, of a confession

made

to a fellow3

prisoner in jail, when lying on the same straw on the floor; and
in a third, of conversation between the prisoners in jail relative
4
to the housebreaking of which they were accused. In later times
Thus evidence was
the same rule has been fully established.
1

Hume,

ii.

333, 334

2

James Mitchell, Jan.

son and Marshall, Dec. 2, 1728.

4

9,

1678; Hume,

ii.

John Andrew and Others, March

335.

3

14, 1774.

Ander-
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wife of a conversation which she accidenbetween
two prisoners when in the waterjail
tally
closet ; the Judge, who admitted it, at the same time
stating, that
if she had placed herself
intentionally there as an eavesdropper
to overhear the conversation of the prisoner, he would not have
allowed the evidence to be adduced. More lately still, the same
species of evidence was held by the Court to be clearly competent, in a case where a prisoner had been accidentally put into a
jailer's

overheard in

1

with a witness, to whom he made a disclosure of his guilt, 2
although, from other reasons, the Lord Advocate having gained
cell

him and in a case of murwhich
was
most
der,
deliberately considered, the evidence of two
in
in
prisoners
custody
Edinburgh jail, on a charge of theft and
embezzlement to a great amount, who had received in prison a
most important confession from the pannel, was admitted, it
having been previously ascertained that they were put into the
pannel's cell from no sinister design, or to entrap him into a con3
fession, but merely from the crowded state of the jail at the time.
On the other hand, wherever improper means appear to have
been taken to elicit a confession, as by placing persons in the pannel's cell to inveigle him into conversation on the subject, or where
official persons have gone to him and held out unwarrantable
hopes of pardon, or advantage has been taken of a confession made
for the purpose of spiritual consolation to a clergyman, the Court
will interfere and prevent the confession being used against the
pannel. So the law was laid down by Lord Justice-Clerk Boyle,
with the assent of the whole Court, in the case of M'Kinlay and
Gordon, Nov. 23, 1829, above mentioned. And on this principle, several old cases, in some of which a confession was obtained
by the crown counsel in jail, in the hope of the witness being
taken as a witness for the crown while in another the disclosure
the legal point, declined to examine

;

;

made

to a minister of religion for the disburdening of the conscience of the witness, were allowed to be given in evidence, are

4
justly censured by Baron Hume, and will doubtless rather be
in
future
as
beacons
be
to
avoided, than as precedents to
regarded

be followed.
Cases not unfrequently occur where confessions have been
obtained from pannels by means of promises made by persons
1

Per Lord Justirc-( Ink Boyle; Tait and Sti-vm^m, JMlliurj;li, April is'J-l; unreHulx-rt Emond,
--* M'Kinluy and Gonlon, \<>v. -j:j. ]_'!>; Shaw. N.. !!<.
;)

portcd
]-Vk

il,

|s:;<>

;

ante,

i.

77 __ Hume.

ii.
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up the hands of the public prosecutor, and
far they should be admitted to proof
by
whom the disclosures were made. There is a

not authorized to

tie

arise

questions may
the witnesses to

how

natural repugnance in every equitable mind against the reception
of confessions so improperly elicited, or any breach of the understood, if not expressed

but

still it

compact under which they were delivered

cannot be affirmed that there

is

any authority

;

in our

confessions altogether.
On the conpractice for rejecting such
the
had
made
a
in
case
where
confession
to the
a
prisoners
trary,

injured party, on a promise that their lives should be saved, and
had pointed out where the stolen goods were deposited, which

consequence recovered, it was held that the confession
received in evidence, reserving its weight to the jury,
be
might
although the prisoners, in consequence of a most proper recomIt was laid
mendation from the jury, received a transportation.

were

in

1

down

in the case of

2

M'Kinlay and Gordon, already

so often al-

that promises made by no one can tie up the public prosecutor, or be rejected on that ground, excepting those made by
himself, or those whom he appoints, or for whom he is responsi-

luded

to,

and the proper course to adopt, where any such improper
confession has been obtained, is to allow it to be received, reser-

ble

;

ving

its

which
if
it

it

weight, after all the circumstances attending the way in
was obtained has been fully expiscated to the jury, who,

they deem the prisoner unjustly dealt with, will doubtless throw
out of view altogether.

By the English law, a verbal confession, improperly obtained,
cannot be received in evidence but things which happen, or acts
;

done afterwards, such as the finding or recovering of stolen goods,
may be given in evidence, and by other witnesses, although these
things happened, or those acts were done, or those witnesses
obtained in pursuance of such confessions. 3 Lord Eldon has laid

down, that where the knowledge of any

it

was obtained from

fact

a prisoner, under such a promise as excluded the confession itself
from being given in evidence, he would direct an acquittal,
unless the fact proved would have been sufficient to warrant a
The rule now
conviction without any confession leading to it. 4
to leave to the consideration of the jury, the fact of the witness having been directed by the prisoner where to find the stolen

is,

1

Honeyman and Smith, Dec.

No. 199.

3

265, No. 181

26, 1815;

Leach, 263, No. 131
;

Phil.

i.

108

;

;

Hume,

ii.

*

335

Jane Warrickshall's case

Russell,

ii.

650.

4

East,

ii.

;

Nov. 23, 1829; Shaw,

Lockhart's case, ibid. 386,

658;

Russell,

ii.

651.

01-
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but not the acknowgoods, and his having found them there
ledgment by the prisoner of having put them there.
;

1

The

rule in

England

is,

that a confession, to be admissible in

evidence, must have been free and voluntary, that is, not extracted
by threats of violence, nor elicited by direct or implied promises,
" Conor the exertion of improper influence, however slight. 2

" even in cases of
fession," says Blackstone,
felony at common
the
and
are
weakest
most
of
all
law,
suspicious
testimony,

very
be obtained by artifice, false hopes, promises of favour,
or menaces, seldom remembered accurately, or reported with
precision, and incapable in their nature of being disproved by
liable to

other negative evidence." 3
So in a case where the prosecutor
asked the prisoner, on finding him, for the money, which he had

taken out of his the prosecutor's pack, and said before the

money

was produced, "he only wanted his money, and if the prisoner
gave him that, he might go to the devil if he pleased ;" upon
It was held
which the prisoner took it out and gave it to him.
of
the
that
the
twelve
evidence
a
was inadJudges
by majority

And Judge Buller has laid it down, that in a case
where hopes of favour had been given, and the prisoner refused
before the magistrate to confess except upon conditions, there
must be very strong evidence of explicit warning by the magistrate not to rely on any expected favour on that account
and
it ought clearly to appear that the prisoner
underthoroughly
missible.

4

;

stood such warning, before his subsequent confession could be
5
given in evidence. But the case is otherwise, if the inducement

proceeded from some one who had nothing to do
with the apprehension, prosecution, or examination of the prisoner ; for a promise made by a person who interferes without
to a confession

authority of any kind, is not to be presumed to have such an effect
on the mind of the prisoner as to induce him to confess. 6 And it

was held by a majority of the twelve Judges, in a case where the
prisoner made a confession on the interrogation of a police officer,
but without threats or promises of any kind, that the confession
was rightly received on evidence. 7 In applying these authorities
to our practice, it is always to be recollected that their rules in
regard to the admission of declarations are different from our

they do not allow written declarations to be taken from accused
persons, although they admit parole proof of confessions obtain-t,

ii.

iiiis*.
ii.

<i4<5.

'

058.

ami UN.

*

Russell,

1.VJ.

Thornton'.-

ii.

3

G14

l.i-t, <;;>s.
:

11,

ii.

JJI.ick.-t,
r>

Rex.

ii-17,

'

iv.

-' Jours'
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ed by police

and that

officers

by questioning prisoners in their custody,
they permit a conviction on an extrajudicial confession

l

a proceeding unknown in our law.
allowed in England to prove against a prisoner a confession, which he had been induced to make to the jailer and mayor,

alone

;

It is

There
the religious persuasions of the chaplain to the jail. 2
is no reason to believe that our practice would allow a confession
to be proved, made to the clergyman himself for the sake of spi-

by

3

ritual consolation

fession

made

;

but there seems no room for rejecting a conby a prisoner

to others, as the officers or magistrate,

under the influence of religious persuasion, even of the strongest
kind; for in doing so, the prisoner is so far from having been
misled or deceived in any particular, that the punishment he is
world is precisely the thing which he wished to
view of obtaining for him the benefit of forgiveness

to receive in this

incur, in the
in another.

10. It

made up

is

competent for a witness to refer to notes
moment to refresh his memory and a

at the

;

professional witness may read a report or memorandum
so made up as his testimony, he always confirming it on
oath as a true report ; but notes or accounts of transac-

made up ex

tions

intervallo are not admissible.

made a question, whether a witness may refer
to notes or memorandums made to assist his memory.
On this
the
rule
is.
that
or
made
notes
memoranda
subject,
up by the
witness at the moment, or recently after the fact, may be looked
4
to in order to refresh his
memory; but if they were made up at
It is frequently

the distance of weeks or months thereafter, and still more, if done
at the recommendation of one of the parties, they are not admissible.

5

It is

accordingly usual to allow witnesses to look to

memorandums made

at the time, of dates, distances, appearances
of stolen goods, or the like, before emitting
his testimony, or even to read such notes to the jury as his evidence, he having first sworn that they were made at the time,

on dead bodies,

and

lists

In regard to lists of stolen goods in parthe usual practice to have inventories of them
at the time, from the information of the witness in pre-

faithfully done.

ticular, it is

made up

now

cognition, signed
1

ii.

by him, and

Thornton's case; Russell,

335.

*

Burnct, 459

;

ii.

649.

8

libelled

Rex

v.

on as a production

Gilham

;

Gordon Kinloch, June 29, 1795;

Russell,
ibid.

ii.

5

648.

Burnct,

at the

3

Hume,

ibid.
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1

and he is then desired to read them, or they are read to
he swears that they contain a correct list of the stolen
and
him,
In this way much time is saved at the trial, and much
articles.
more correctness and accuracy is obtained, than could possibly
trial,

have been expected,

if

the witness were required to state from

the particulars of the stolen articles, at the distance
memory
months
from the time when they were lost.
of
perhaps
With the exception, however, of such memorandums, notes,
all

or inventories,

made up

at the time, or shortly after the occasion

not permitted to refer to a written paper as
his
deposition ; for that would annihilate the whole
containing
of
parole evidence, and viva voce examination, and
advantages
convert jury trial into a mere consideration of written instrulibelled, a witness

ments.

is

1

There

is

one exception, however, properly introduced into

this

in the case of medical or other scientific reports or certifi;
cates, which are lodged in process before the trial, and libelled

rule

on as productions in the indictment, and which the witness is
allowed to read as his deposition to the jury, confirming it at its
close by a declaration on his oath that it is a true report.
The
reason of this exception is founded in the consideration, that the
medical, or other scientific facts or appearances, which are the
subject of such a report, are generally so minute and detailed,
that they cannot with safety be intrusted to the memory of the
witness, but

much more

out by him at the time
in

his recollection

;

may be placed on a report made
the facts or appearances are fresh
on the other hand, such witnesses

reliance

when

while,

have generally no personal interest in the matter, and from their
situation and rank in life, are much less liable to suspicion than

more intimately connected with the
transaction in question.
Although, therefore, the scientific witness is always called on to read his report, as affording the best
evidence of the appearances he was called on to examine, yet he
those of an inferior class, or

may be, and generally is, subjected to a farther examination by
the prosecutor, or a cross-examination on the prisoner's part, and
if he is called on to state any facts in the case unconnected with his
with the deceased, confessions
hoard by him from the pannel, or the like, utitur jun- m/nmune,
he stands in the situation of an ordinary witness, and must give

scientific report, as conversations

1

Burnet, 459.
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his evidence verbally in answer to the questions put to him, and
can only refer to jottings or memorandums of dates, &c. made up
at the time, to refresh his
the box.

memory like any other

11. Witnesses should not

person put into

remain in Court to hear the

depositions of the other witnesses who precede them ; but
to this there is an exception in the case of medical wit-

who should remain to hear the deposition of the
but they
witnesses who depone to the facts of the case

nesses,

;

should be examined on matters of medical opinion apart
from each other.
It is a general rule in the Scotch law, that the witnesses should
be examined separately, and this principle is in viridi observantia
It is founded on the importance of having the
at this hour.
story

of each witness fresh from his

own

recollection,

unmingled with

the impression received from hearing the deposition of others in
the same case ; and although it is impossible to prevent previous

conversation between them, yet the existence of this comparatively inconsiderable evil, which cannot be avoided, is justly considered as no reason for voluntarily incurring a still greater, at
It is impossible that a
the very moment of the trial.
person who

hears the evidence at a

one way or other as

trial,

can avoid taking up an ynpression

to the facts

which

it

involves

;

and

if

the

who

are to be called late in the day, have heard important evidence from those who have gone before them, it is not in

witnesses

human

nature that they should not give more decided testimony

one way or the other, than they would have done if their minds
had been unbiassed by every thing excepting what they themFor these reasons, our practice in this
selves had witnessed.
seems
to be founded in sounder principles, and a more
particular
thorough regard for the interests of the prisoner, than the English, which, in the general case, allows all the witnesses to be
present at the examination of each other; and it is to be hoped,
that whatever other parts of our institutions are swept away in
the growing passion for innovation, this at least will be allowed
monument of the wisdom and humanity of the

to remain as a

Scottish legislature.
It results

from

this principle that it is a

good objection

to

any
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witness, if he has been in Court during the examination of another
witness, and so heard any part of the testimony on which he

may

shape his own.

1

But

when

the proof begins that this
necessity for the removal of the witnesses arises, and it is no objection to a witness that he has been present during the discusit

is

only

sion on the relevancy, nor is their removal usually enforced
the balloting of the jury begins. 2

till

The witnesses, when the

proof begins, are put into a room apart,
kept locked by the macer or officer of Court, who attends
at the trial.
During this period, it is not competent for the pri-

which

is

soner's counsel to have access to

them when so enclosed

3
;

and they

are brought out one by one, when called by the party for whom
But although the rule is, that witnesses are to
they are cited.

be kept detached from all communication with others during the
continuance of the trial, until they are called out and examined,
yet the rule on this head is by no means of the positive and unbinding nature of that which

4

down by

statute for the keepnot therefore sufficient, per se, to dislaid

is

ing apart of the jury. It is
qualify a witness, that a person by mistake, or even by design,
has got access to them while enclosed, unless he has been con5

But, undoubtedly, if a case
versing or tampering with them.
of tutoring or tampering, as by conveying of bribes, instruction,
or information as to how previous witnesses have deponed, were
to occur, it would exclude the witnesses who had lent themselves

During the period of their conthe
of
the
to remain quiet, waiting
witnesses
finement,
duty
until they are called ; and, therefore, if they break out, or by connivance or stratagem make their escape, they may be summarily
to such corrupt proceedings.
it is

punished upon proof of the fact by the Court

;

and, on an occa-

sion of this sort, a month's imprisonment has been inflicted. 6

competent to re-examine a witness who has concluded
he has not been in

It is

his deposition, provided that in the interval

7
Court, or heard any part of the proceedings ; arid where the witness is to speak to a different set of facts from those on which he
has previously been examined, or which will come with better

effect in

a later stage of the

trial, it is

not unusual to have this

*
Ji. 370;
Burnet, 466, 467
Mill, June '20, 1810; Hurm-t. 467.
4
Hrrtram ami
ami
ii. 071).
Jan.
1587, r. !>'J.
Others,
7,
Hume,
1808;
pherson
Thomas lum-s ami .lulm .M'l'.u i-n, IVb.
J.c.-kie, July 17, 179'J; Uurnct, 467, 46S.
1

Hume,

'

fi

96,

I

831

;

sha\v, No. 211.

WiUc.n, July 16,

181&

'

Hume,

ii.

38J

;

James Hamilton, July 18, 1811

;

James
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It is a good objection, however, to the re-examination,
the witness has remained in Court during the interval since

done.
if

1

had any improper intercourse with the
he
was
whom
cited; but it is not a good objection, if
after
his
first
examinatifcn was concluded, has left the
the witness,
to
a
and
Court,
public-house in the neighbourhood, even
gone
there
he
was
engaged in a conversation with a witness
though
who had been examined, as to what other witnesses had said in
2
A witness for the Crown may be examined in exthe interval.
culpation, though he has remained in Court after his examina-

his examination ceased, or

party for

Crown has ceased, if the prosecutor does not obhe
cannot
be examined again for the Crown, even with
but
ject;
3
the pannel's consent.
tion for the

To

this rule,

however, there

is

an important exception in the

case of a medical witness called on to give a professional opinion,
who not only may, but ought to remain in Court when the ex-

amination of the witnesses in causa goes on and this applies
equally to the medical men cited for the pannel as the prosecu;

4
The
they are to give a professional opinion on the case.
reason is, that the medical men are to give an opinion on the

tor, if

whole

facts of the case,

and some of the most important of these

facts are the appearance of the wounds on the body when first
seen by the witnesses, and of which, consequently, they only can

give an account.

In

the late

trials for murder, accordingly,
Lovie
at Aberdeen, and others,
Smith,
the medical gentlemen on both sides, who were to give a profes5
sional opinion, were present during the whole of the trial.
This,
however, applies only to medical witnesses who are to give a pro-

in particular those of

all

Mrs

fessional opinion properly so called, that is, who are to state their
opinion as to the death or wounds which have been received. If

they are to be examined as witnesses in causa, as to the ordinary
facts of the case, they must be enclosed with the other witnesses. 6

Though the medical witnesses, who are to give a professional
opinion, should hear the whole facts of the case detailed by the
other witnesses, whether professional or ordinary, who are examined in the cause, yet it is usual, when one medical man begins
to give
1

an opinion on the case,

Gilchrist, July 13,

1831

to cause the other
s

;

unreported.

4

Ibid.

3

medical

William Craufurd, Dec.

men
7,

to

1818;

Joseph Rae and Robert Reid, July 22, 1817; unreported; William
5
See Syme's Cases
Richardson, Dumfries, Sept. 1824, unreported on this point.
K
Joseph Rae and Robt. Reid, July 22, 1817 ; unreported.

unreported

6

I-'

The

retire.

PAROLE

I'ilonl-.

reason of this

rience, that medical

is, that it has been found by expemen, even of character and information, are

generally so prone to contradict each other, or to adhere to the
side on which they are cited, that it is never safe to let them hear

each other's testimony.
The proper way to do, therefore, is to
allow the medical men who are to be examined as to opinion, to
hear the whole evidence relating to the facts, whether from the
ordinary or the medical witnesses, and to remove them as soon
as a medical opinion is about to commence.
It is not yet settled whether, when one medical
dicts another

on a point of opinion,

to

it is

man

contra-

re-examine

competent
up the difficulty. In a late case this
point occurred. Lords Gillies and Meadowbank were for admitting the re-examination, and the Lords Justice- Clerk and Hermand against it. The examination, in these circumstances, was
not pressed by the Crown.
the

first,

in order to clear

1

1 2.

Witnesses are to be examined without being led

;

the cross interrogatories are conducted by the same rules
as the examination in chief; and all the evidence is taken

presence of the jury, and summed up by the presiding
Judge at the close of the trial.
in

When a

witness has been regularly sworn, he

is first

examined

by the counsel of the party for whom he was adduced, after which,
the other party commences the cross-examination. It is all taken
in

open Court

in presence of the parties, their counsel, attorneys,

the judge, and the jury.

Leading questions, that is, questions which suggest to the witness the answer he is to give, are not permitted either by the
This
Scotch 2 or English law, 3 in any material part of the case.
is to

be understood in a reasonable sense

;

for if it

were not allow-

able to approach the points at issue by such questions, examinations would be swelled out to an immoderate length. To abridge
as posproceedings, therefore, and bring the witness as rapidly

on which he is to speak, it is allowed
him on to that length, and to recapituhim
to
the acknowledged facts of the case, which have been

sible to the material points

to the counsel to lead
late

established

1

by previous testimony.

R. M'Leod, March

VOL.

II.

1,

1824; unreportcd.

2

M

But when he approaches
Burnct, 466

s

Phil.
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the matter on which he

is

to give

new

or important testimony,

he should be left to himself, and nothing said which may suggest
the answer which is expected.
It is often a

convenient

way

of examining, to ask a witness,

whether such a thing was said or done, because the thing mentioned aids his recollection, and brings him to that stage of the
he should dilate. But this
proceeding on which it is desired that
when
and
is not always fair;
any subject is approached on which
be really important, the proper
to
is
evidence
his
expected
course
his

is

own

to ask
story.

him what was done,
In this

way

also,

if

or

what was

the witness

said, or to tell

is

at all intelli-

gent, a more consistent and intelligible statement will generally
be got, than by putting separate questions, for the witnesses

generally think over the subjects on which they are to be examined in criminal cases so often, or they have narrated them
so frequently to others, that they go on much more fluently and
distinctly when allowed to follow the current of their own ideas,

when they are at every moment interrupted or diverted by
the examining counsel.
Where a witness is evidently prevaricating or concealing the
truth, it is seldom by intimidation or sternness of manner, that
than

he can be brought, at least in this country, to let out the truth.
Such measures may sometimes terrify a timid witness into a,true
confession but in general they only confirm a hardened one in
his falsehood, and give him time to consider how seeming contraThe most effectual method is to
dictions may be reconciled.
examine rapidly and minutely as to a number of subordinate and
apparently trivial points in his evidence, concerning which there
;

is

little

made
it

is

some

;

likelihood of his being prepared with falsehood ready
and where such a course of interrogation is skilfully laid,

rarely that it fails in exposing perjury or contradiction in
parts of the testimony which it is desired to overturn.

It frequently happens, that in the course of such a rapid examimost material to the cause are elicited, which were

nation, facts

In such cases,
either denied, or but partially admitted before.
is no
good ground on which the facts thus reluctantly extorted, or which have escaped the witness in an unguarded

there

moment, can be laid aside by the jury. Without doubt they
come tainted from the polluted channel through which they are
adduced but still it is generally easy to distinguish what is true
in such depositions from what is false, because the first is studi;

PABOLE

<>r

i-unor.

and it
uu>ly withheld, and the second is as carefully put forth
in
that
this
the
most
frequently happens,
way
important testi;

in a case is extracted from the most
unwilling witin
which only comes with the more effect to an intelligent
jury?
because it has emerged by the force of examination in opposition
to an obvious desire to conceal.

mony

The mode

of examining in cross in our Courts is the same as
and no greater latitude in leading is allowed in the one

in chief,

than the other.

1

In general the rule is, that you can only
on subjects touched on in the examination in
chief; but this does not apply to the prosecutor, who is allowed
in cross-examining a witness adduced in exculpation, to
put any
question pertinent to the issue, whether cross to the pannel's
" the rule of cross-examination
examination or
not

examine

in cross,

not,

being

Crown." 2 The principle on which this is founded
is not that
any right is vested in one party in a prosecution
which is not enjoyed by the other, but that as the whole matter
at issue, to which each witness can speak, must be brought out
in the prosecutor's examination, what is cross to that must be
cross to the whole relevant matter hitherto adduced.
If the
has
on
his
side
to
he
own
examine
pannel
any questions
put,
may
the witness in chief himself; and this is every day done, a privilege which the prosecutor does not enjoy with the pannel's witnesses, as he can adduce no proof in reply; and therefore he
must be permitted to enjoy that privilege in cross-examining the
pannel's witnesses, which the latter enjoys by the power of adducing them on his own side in chief.

applicable to the

In England, the rule

though

in the examination in

chief, leading questions may not be put,
in the cross-examination; and that the

yet they are allowable
counsel who examines

the witness,

may

lead

that

is,

him immediately

answers are desired. 3

to the point

on which

his

an unwillingness
be questioned as

If the witnesses betray

fairly and impartially, they may
as
minutely
possible ; nor is there any danger in leading too
4
But even in
much, where the witness is unwilling to follow.

to

speak

it is

cross-examination,
ness's

mouth which he

not allowable to put words into the wit5
witness cannot
to echo back again.

A

is

nson and OtliiTs, Nov.

i>s,

|

s-2,s

;

Unmet,

Ui(i

.l.um-

Begbu

or

'

March

6,

Trials, xxiv. 7.V>

284,

Justice

1826;
;

Phil.

i.

Pitmilly, Mia<lo\vlank

280

Ibid

:>

;

iinrq.mtr.1.

IVi J'.ulln, State

TruN,

H.uiU's
xxiv.

ca-*r,

<;.>!>

j

Phil

i.
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be examined as to any fact, which, if admitted, would be collatebut if it is relevant, it
ral and irrelevant to the matter at issue
A witis admissible, however remote its bearing on the case.
ness cannot be cross-examined, unless he is sworn on the other
side ; but as soon as this is done, he may be cross-examined,
;

though no questions have been put

to

him

in chief. 1

taken in presence of the prisoner, judge, and
cumbersome method of taking down the whole
writing is now happily dispensed with. By 23 Geo.

All evidence

is

jury, and the old

evidence in
III. c. 45,

it is

all crimes may be tried by the Court of
any taking down of the evidence, but by the

enacted,

Justiciary without

under the provision, that before enclosing,
the evidence should be summed up by the presiding judge to the
assize. This privilege is by a late statute extended to the Admi" that it shall and
ralty and Sheriff Courts, it being provided,
the
Court
of
be
for
lawful
Admiralty, and for the
High
may
Courts of the Sheriff respectively, to proceed in, try and deter-

Judge

mine
the

in his notes,

all

causes and prosecutions for crimes before them, where
by jury, by verdict of such jury, upon examining and

trial is

hearing the evidence of the witness or witnesses in any such
cause or prosecution viva voce, without reducing into writing the
testimony of any such witness or witnesses, in the same manner,

and according to the same
Court of Justiciary; and

rules, as is observed in trials before the
it is

hereby provided, that the judge

trying such causes or prosecutions, shall preserve and duly authenticate the notes of the evidence taken by him in such trial, and
shall exhibit the same, or a certified

copy thereof, in case the

2
by the Court of Justiciary."
With regard again to trials before any inferior Court, not by
" That in trials of crimes before the
Sheriff,
jury, it is enacted,

same should be

called for

or other inferior Court in Scotland, without a jury, no part of the
proceedings, which is not in use to be taken down in writing in
trials

by jury,

shall

be so taken down, excepting only the depo3
Under this enactment it is still neces-

sition of the witnesses."

sary, in trials before the Sheriff and magistrates, according to
the old form, to reduce the depositions of the witnesses to wri-

ting; but arguments on relevancy, objections, &c. which are not
necessarily taken down in writing in the Justiciary Court, need

not be taken
1

Esp.

i.

down

357

j

in that form, unless the matter appears to

Phil.

i.

285.

2

9 Geo. IV.

c.

29,

17.

3

Ibid.

18.

be
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of such importance, with a view to review, as to call for that

solemnity.
In trials by the Sheriff, under the police jurisdiction, conferred
" That the Sheriff so
by the same act, it is enacted,
trying any
such offence, shall preserve a note of the evidence taken by him

on such

and

trial,

thereof, in case the
]

ticiary."

may

try

In

may

same, or a certified copy
be called for by the Court of Jus-

shall exhibit the

same

shall

all police acts, it is provided, that the case
they
be summarily disposed of without the evidence

being reduced to writing.
13, Witnesses who prevaricate, or obstinately conceal
the truth, may be summarily committed to prison by the
Court before which they are tried ; or, if the falsehood

appears

box

more

to prison

When

may be committed from the
on a charge of perjury.

flagrant, they

witnesses are called into the important and solemn

situation of giving evidence against a prisoner, on which his life,
liberty, or property may depend, they are held to be in a peculiar

manner subject to the authority of the Court before which they
are examined; and, therefore, any prevarication, perjury, or wilful concealment of the truth by witnesses in the course of examination, or any attempt to bias, corrupt, or direct their testimony, may be either summarily punished on the spot by instant

committal to

or

jail,

made

the subject of petition and complaint

at the instance of the public prosecutor, or of committal for reguThere are
lar trial, or indictment for perjury or subornation.

numerous precedents

in

our practice of such offences

being

punished in all the three ways.
Committals for prevarication, or obstinate concealment of the
" be so
truth, were long ago pronounced by Baron Hume to
2
numerous, that no enumeration of them was practicable;" and
the increasing corruption and depravity of the age has since that

still
Indeed, there is
larger array of precedents.
several witwhere
a
Circuit
at
now,
Glasgow,
hardly
especially
nesses are not subjected to imprisonment for various periods,
from six weeks to four months, for offences of this kind. Thus,

time led to a

to give only a

few instances, a witness adduced
1

!>

Coo IV.

r. '29,

20.

*

Hum.-,

ii.

1

-Hi.

in exculpation
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to have prevaricated so much on oath that he was committed for two months.
For a slighter instance of prevarication

was found

1

a witness in another case was sent to

jail for

three weeks. 2 James

M'Kinlay, a witness, in respect of gross prevarication and concealment, was committed to the jail of Glasgow for four months,
the first month to be fed on bread and water. 3
Six weeks' confinement in bridewell, with hard labour, and the food of bread
and water, was summarily awarded against a witness for prevarication on oath; 4
case.

5

which

tion

two months

for the

same offence in another
answer a ques-

If a witness, after being sworn, refuses to
is

deemed competent by the Court, he may be .sumIn a case where the witness had done this,
jail.

marily sent to

and been imprisoned, on a petition from the culprit, setting forth
that he was penitent, and craving liberation, the Judges certified
the case from the Circuit, and the High Court found, " that the
conduct of the petitioner was highly criminal, and calculated to
obstruct and defeat the ends of justice;" and they therefore
remanded him to prison for four monll
On the same principle, if any attempt is made to tutor or
upon a witness

practise

before

mary

it,

trial

in

the course of his examination,

the person guilty of such practices

and punishment.

privately whispering

is

liable to

Thus, a pannei was sent

to a witness in the course of

a

or

sum-

to jail for

trial

7

and

;

another witness, for destroying part of a sederunt-book called
for in a precognition, was, on a complaint at the instance of the
Lord Advocate, sent to prison for three months. 8 This was
done, indeed, during the previous stage of precognition, but the

same

attempted in the course of, or immediately
agent for a prisoner was, on a petition and
complaint presented by the Lord Advocate, sentenced to a
month's imprisonment, and declared incapable of practising before
is

competent

before, a

trial.

if

An

any Criminal Court in Scotland, he having tried to persuade a
witness to leave Glasgow, where the trial was to be held and
not succeeding in that, had tried to get her to disqualify herself
;

1

2
Charles M'Laren and
1823; unreported.
Murdoch Martin, April 1831; Justice- Clerk's
David M'Ewan and Daniel M'Leod, Glasgow, Sept. 23, 1829; Shaw, No.
Andrew Tod, Jedburgh, April 1825. 6 Case of Alexander Ker, on trial

James Alexander,

Others, Jan. 11,

MS.
183

4

5

Glasgow,

April

1823; unreported.

3

of James Roxburgh, Ayr, Spring 1822, and
"

ibid,

Wm.

Smith, July 6, 1714; Hume,

High Court, June 3,1822; Hume, ii. 140.
8
James Dun, March 11, 1793; Hume,

ibid.
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1

by swearing she had malice against the

prisoner, and to answer
to
he
or
should
make to her in Court,
no,
according
signs
yes
and threatened her with prosecution and the pillory if she did

not act agreeably to his instructions.

1

The

evidence of a single witness, how clear and
conclusive soever, is not sufficient to warrant a convic11.

tion

;

but the evidence of one witness

is

if it

sufficient,

supported by a train of circumstances, or even a chain
of circumstances alone is sufficient, if it is so strong as to
leave no reasonable doubt in a rational mind.
i>

It is triti juris in this country,

No
how

that the evidence of a single
"

not sufficient to warrant the conviction of a prisoner.
matter how high the credit of this one witness may be, or

witness

5

is

clear

to the full

and consistent the story he has
measure of legal evidence, if

told, it
it

does not amount

stands totally unsup-

3

ported.

But

be taken in a reasonable sense, and is not
the extravagant length to which it is often
pushed by counsel, desirous of perplexing juries in cases too
clear to admit of dispute on any rational grounds.
this rule is to

to be carried

In the

first

to

place,

it

does not apply to circumstances in a chain

of circumstantial proof, each of which may competently be proved
4
5
by a single witness. This, though at one time doubted, is now

and matter of daily

fully settled,

practice.

If,

one

therefore,

witness prove the fact of the theft and housebreaking ; another,
the pannel being seen near the spot and a third, the finding the
;

stolen goods, or part of them, in his possession, without doubt
the measure of evidence is full, and hundreds of prisoners are

convicted every year on such evidence.
In the next place, the want of a second witness

may be supis
in
link
which
a
of
each
chain
circumstances,
proved
plied by
he saw
that
swear
a
if
man
one
only by
single testimony. Thus,
his
to
the pannel stab the deceased, and a second depone
flight
from the

spot, the

appearance of blood on his clothes, the bloody

instrument found in his possession, or the
1

*

Robert Stirling

Hme, tt. 464

;

Feb.

Hurnct,

27, 1821
\:>;

2

Hume,

ii.

:3S3;

like, certainly

Hurrn-t,

John Troublenu-k, Dee. M.

17-'-'.

J(W

3

lUun.

i

Ibid.
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arc as good, nay better than a second testimony to the act of
1

stabbing.
In the third place, where a number of instances of the same
crime are charged under one general denomination, and connected together, and forming part of one and the same criminal

conduct, as subornation, adultery, &c., each separate act may be
competently established by the evidence of a single witness, as
each act is in truth nothing but the link by which the guilt upon
2

But this does not apply to separate
crimes, which have no connexion with each other, but are merely
repeated acts of the same offence, as acts of theft, robbery, uttering forged notes, or the like, as to which the same evidence is
the whole

is

established.

justly required in each charge, as
3
rate indictments.

if

they stood in so

many

sepa-

In the fourth place, convictions may legally take place on circumstantial evidence alone, provided only it be so clear and conclusive as to leave no reasonable doubt in an intelligent mind.
Of this the whole course of our records affords ample proof, and
convictions on such grounds are a matter of everyday occurgiven in the first

rence, of which many examples have been
volume of this work. 4

Lastly, if one witness to the fact of the criminal delinquence
of the pannel exist, the want of another may be supplied by his
5
But the declaconfession in his declaration before a magistrate.
ration is not sufficient, how clearly soever it may admit the guilt,
if there is no other evidence excepting as to the corpus delicti ;

and, accordingly, in a case of theft, where the corpus was clearly
proved, and the prisoner had confessed, but there was no other
evidence in the case, the Court directed an acquittal. 6
It is stated by Burnet, that two witnesses are requisite to the
fundamental facts, as the corpus delicti, although one is sufficient
7
There is no authority in
to each circumstance in the collateral.
this position. On the contrary, numerous
of
cases, especially
robbery, have occurred where the pannels
have been convicted, with the approbation of the Bench, on no

our modern practice for

other evidence, as to the corpus delicti, than a single witness,
supported by circumstances tending to bring home the guilt to
the prisoner. Without doubt, however, in such a case the single
1

i.

ii.

384

seq.,

241

Hume,

73

et

Armour, Dec.

8,

*

et

385.

Ibid.

ii.

seq.,

312

et

1823; unreported.

3

Ibid.
5

seq.
7

4

Hume,

Burnet,

Burnet, 516.

ii.

519.

385, 386
6

;

see cases in vol.

Dunlop, Hunter,

and
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witness to so fundamental a fact as the corpus r/r//<y/, must be a
person of good credit, and who has given consistent testimony ;
for unless this is the case, the prosecution
resting
testimony, as to the fact of the crime having been

on

his single

committed, is
an essential particular. And the want of a second
witness to the corpus may be supplied by the same indicia which
go to fix the crime on the prisoner; as, for example, if the man
deficient in

robbed depone to the fact of his watch having been seized and
carried off; and a second, to the same watch being found in the
prisoner's custody. But the confirmation must be extrinsic to the
witness, and therefore if the only confirmatory evidence is that
of persons to
as he has

whom

the person injured has told the same story
oath, that still leaves the case resting on

now done on

the oath of a single witness, and, if there is nothing else in the
warrant a conviction. 1

case, is insufficient to

the law of England,

it is held that the
testimony of a single
a sufficient legal ground for conviction of any crime or
2
misdemeanour, even when this single witness has been the accom3
In strictness, therefore, a
plice in guilt of the accused person.

By

witness

is

conviction

may proceed on
4

unsupported.

the evidence of an accomplice totally
this rule are

But as the dangerous consequences of

obvious, it is in the discretion of the Court in such a case to
direct the acquittal of the prisoner, unless some part of his evi5
But it is not
supported by unsuspicious testimony.
that
this
confirmation
should
extend
to
necessary
every part of
the accomplice's evidence, if the jury think he is to be believed

dence

is

6
upon the points which the confirmation does not reach. Accordingly, where an accomplice was examined on the part of the prosecution, and was confirmed in the testimony he gave as to some

of the prisoners, but not as to the rest, Judge Bayley told the
jury, that if they were satisfied by the confirmatory evidence
which had been given, that the accomplice was a credible witness,
they might act upon that testimony with regard to the other prisoners, although in so far as his evidence affected them, it had
received no confirmation, and all the prisoners were convicted.
To the same effect, in a case mentioned by Lord ELLenboTOUgh,

having within these few years been referred

as

1

liurnct,
ii.

ii.
7

133.

*

599.

Rex

4

v.

519.

Rex

Blacket,

Attwood

v.

Sm'Uh and

Dawber

;

;

357; Hawk.
Leach, i. 404

Davis's case

Stark,

iii.

c.

;

Leach,

34, note

A

ii.

:

i.

;

c.

3.

46,

Rex

v.

479.
Russell,

s

Rex

Durham
"

Phil.
ii.

;

i.

lion.

v.

twelve

to the

Jones;

Lrarh,

i.

47s

39; Stark,

p.

Campbell,
;

Russell,
iv.
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men were convicted of burglary, on the evidence of an accomplice, who received no confirmation concerning any of the facts which proved the criminality of any
the
of the prisoners, though he was supported on other points
Judges, where four

;

Judges were unanimously of opinion that the conviction of all
four was legal, and upon that opinion they suffered the sentence
of the law. And in a late case, the whole Judges were of opinion,
that an accomplice did not require confirmation as to the person he
2
charged, if he was confirmed in the other particulars of his story.
To this general rule, however, the English admit two excepIn high treason no one can be convicted except on the
tions.
oaths of two witnesses, either both to the same overt act, or one
to the one and one to the other of the same kind of treason, un1

less the party shall plead guilty in

3
open Court.

however, where the overt act charged

is

In

all cases,

the assassination of the

king, or any direct attempt against his life, or against his person,
the prisoner shall be tried upon the like order of trial, and upon

And in
the like evidence, as if he stood charged with murder. 4
perjury, the evidence of one witness is not sufficient to convict
the pannel, for that would be only one oath against another. 5
At first sight there appears an extraordinary difference between

the English rules on the subject of proof, by the unaided testimony of accomplices, and our practice ; Mr Hume having laid it

down, that the oath of a single accomplice, even when supported
by that of the person robbed, who swears to the pannel as the
man who did the deed, is not sufficient evidence upon the ground
that the second witness must be an unexceptionable witness, and
;

not one liable to any suspicion. 6
In later times, however, the
conviction of persons for robbery, upon such evidence as the
learned author here deems insufficient, and even slighter, has been
7

very frequent.

And on

this, as on other points, where the prinseem fundamentally at variance, the differreally not so considerable as might be expect-

ciples of the two laws

ence in practice is
ed ; the English in general requiring the single witness to be so
supported as almost amounts to the testimony of a second per-

and the Scotch deeming such confirmatory circumstances
sufficient, as amount to little more than is held adequate on the

son

;

south of the Tweed.
1

Rex

v.

III. c.

25,

545.

6

Jones; Camp.

12;

Hume,

ii.

ii.
ii.

Russell,
:3<S3

T

133.

637.

Vide

vol.

2

Brikett's case
4

i.

;

Russ. and Ry. 252.

39 and 40 Geo.
243,

et se<j.

III. c.

93

5

3

25 Edward

Russell,

ii.
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OF DECLARATIONS.

I.

a settled principle of the law of Scotland, that no weight
by the jury, excepting to evidence delivered or

to be attached

prove din their presence.

1

But

it

does by no means follow from

this that the judicial declaration of the prisoner,
voluntarily

given

before a magistrate, regularly authenticated, and proved to have
been emitted in his sound and sober senses, is not a material

of evidence against him. On the contrary, the principle of
law and the rule of common sense is, that every deed done, and
every word spoken by the prisoner subsequent to the date of the
crime charged against him, is the fit subject for the consideration
of the jury, and that if duly proved, it must enter into the com-

article

Of course, among the circumstances
position of their verdict,
which may be of weight, either for him or against him, none can
2

be more material than what he deliberately said himself when
brought before the magistrate for examination. If the story then
told is probable in itself, and agrees with what the witnesses have
proved, in those particulars in which it is susceptible of confirmation, it is as material a circumstance in his favour, as, if it is absurd
or incredible, and contradicted
stance of weight against him.

by

their testimony, it is a circumthis is the true view of the

And

prisoner's declaration. It contains his account of the matter laid
to his charge, just as the libel contains the story in regard to it told
by the prosecutor. The libel may be pleaded against the prosecutor, but

it

and in like manner,
be evidence against the prisoner, but cannot

cannot be evidence in his favour

the declaration

may

;

be founded on by him as containing proof in his favour.
15ut,
though a prisoner is no more entitled to refer to a declaration as
evidence of the truth of what
to

found on the

tled to found
his favour, if

libel for the

it

contains, than the prosecutor is
is
fully enti-

same purpose, yet ho

upon the declaration
it
1

contains a
Hum.-,

ii.

:5-_>l;

as a material circumstance in

full, fair,
Huiii.t. is-*.

and candid statement, such
'

11,1,1.

ii.

:,
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as bears probability on its face, and if it is confirmed by what the
witnesses, either on one side or the other, prove at the trial. To
this

extent a declaration may, and often

is,

of material service to

a prisoner ; for during the collision of evidence and argument in
a jury trial, it is rare that truth is not in the end extricated ; and

when

that takes place, the balance almost always inclines to the

party which has

first

and most openly spoken

it.

A

declaration,

in general as great a benefit to an innocent, as it is
therefore,
a disadvantage to a guilty person ; and in both cases it conduces
is

to the great ends of criminal law, the conviction of the guilty

and

the acquittal of the innocent.

Nor
that

any objection against the admission of declarations
" That the haill accuc. 91,
and
uther
probation and inreasoning writs, witnesses,

is it

it is

sations,

enacted by the act 1587,

struction quhatsamever of the crime" be taken in presence of the
For the meaning of that is not that the jury are not to
assize.

consider occurrences or declarations which took place at an earlier period,

if duly proved before them, an interpretation which

would exclude

all parole testimony in
regard to past events ; but
to
are
not
consider
such
that
past events unless so estaonly
they
If this is done in regard to declarations by the oaths of
blished.

the magistrate and witnesses proving that they were taken from
the pannel in his sound and sober senses, they are as much proved
before the jury, as any particulars in regard to his conduct subsequent to the transaction libelled, which are deemed most material

against him.

There

is
truly no ground whatever, therefore, for the reproaches
sometimes brought against the Scotch law for its admission of
such declarations as articles of evidence against a prisoner. These

complaints originate in general in a sense of the strong presumpwhich these instruments frequently rear up against a guilty

tion

and the great difficulty experienced by his counsel in
over
them, forgetting that they aid the innocent as much
getting
as they weigh down the guilty. Least of all can such reproaches
prisoner,

be founded on any thing connected with the English law

;

for

their practice admits much weaker evidence, viz. conversations
with pannels, or acknowledgments of guilt made by them to wit-

nesses, as sufficient per se to warrant a conviction. Their principle
" That a free and
voluntary confession of guilt made by a prisoner, whether in the course of conversation with private indiis,

viduals, or

under examination before a magistrate,

is

admissible
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and most satisfactory proof,
no
man would make such a confession
fairly presumed
And the
list himself, if the facts confessed were not true."
that
have
a
now
authorities
established,
confession, if
highest
is sufficient alone to warrant
and
made
satisfactorily proved,
duly
in evidence as the highest
it

that

is

1

2
a conviction, without any corroborating evidence whatever.

The

declaration of a pannel, duly taken before a
magistrate, is admissible evidence against a prisoner, if it
is
proved after the manner required by law.
1.

often pleaded in former times, the objection that a
panneFs declaration is not admissible evidence against him by the
law of Scotland, has now for a long time been abandoned. The

Though

objection which was pleaded to the jury was expressly overruled
by the late Lord Meadowbank, in the case of John Watson, in

1806. 3

had been repelled by the High Court in several older
cases.
Nay, what is much stronger in a trial for sinking ships,
to defraud insurers, declarations were allowed to be given in
It

4

evidence, though emitted in a civil action at the instance of the
5
Nor does there
pannels for recovery of the policy of insurance.

seem

be any good objection to such a production ; for although
such a declaration is not a judicial one properly so called, that is,
with a
it was not emitted by the prisoner before a
magistrate,
he
on a
said
of
is
what
evidence
view to a criminal trial, yet it
to

certain solemn occasion in relation to the matter libelled

and

;

made

if

before

to prove such statement,
unquestionably would, both by the Scotch and
English law, by their oaths, much more must it be competent to
establish it by the far superior evidence of the written declara-

it

would be competent

witnesses, as

tion taken

if

it

from

his

mouth which he subscribed on the

occasion. 6

2. The declaration, before it can be admitted against
the pannel, must be proved by two witnesses on oath,
who sign the instrument, or admitted by the pannel, b\
minute on record, to have been freely and voluntarily
;i

emitted in his sound and sober senses.
1

Gilbert,

123

:

Lamb's case

;

Leach,

ii.

554

;

Russell,

ii.

8

644.

Wheeling's case

I;
440; Falkner's ca-.-, ilu.l. 4*1
3
John Watson, April 23, 1806; Hume, ii. 325 -- Manj.uvt St.-w.-iri, Mar.
ii. 644.
1743 ; James M'Pherson, Dec. 1743; John Irving, Aug. 6, 1744 Hun.,-, ii. :VJ(J.

Leach,

i.

311:

Elridge's case

;

Russ. and Ry.

;
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is read to the
jury, it must be proved by
of
who
were
two persons
the oaths
present when it was taken
a
minute
of the panneFs counsel,
down, or admitted by
signed

Before a declaration

entered on record, that it was freely and voluntarily emitted when
This is usually
the pannel was in his sound and sober senses.
1

by a signed admission to that effect,
on
record but if this is not agreed to,
counsel
the
pannePs
put by
it is absolutely necessary that the declaration should be regularly
done, except in capital cases,

;

proved before it is received, and that equally whether it is tendered in the most trivial trial or the most important.* It has been
found, accordingly, that a declaration is not duly proved, and cannot be received in evidence, till it is established by the evidence
3
of two concurring witnesses.
Farther, these witnesses, to establish the declaration, must be
able to swear that it was emitted by the prisoner, in their presence, when he was in his sound mind and sober senses, and when
neither enticed by promises on the one hand, nor intimidated by
threats or insinuations of danger on the other.* To abbreviate the

proceedings, the witnesses are in general merely asked by the prosecutor " whether the declaration was freely and voluntarily emit-

when

ted

the pannel

was

in his

sound and sober senses," without

entering into any farther detail as to the state of his mind, or the
absence of threats or intimidation in regard to him. But if it be
seriously alleged that the reverse of this was the case in any
respect, as that the pannel at the time was in liquor, or insane,
or intimidated by threats, or seduced by promises, certainly these

must be fully enquired into, and any ambiguity in
regard to them cleared up before the instruments are made use
of against the prisoner.
This is to be done by the oaths of the
particulars

magistrate who took the declaration, the clerk who wrote it, or
the witnesses who signed it, and who themselves heard and saw
it emitted, written, read over, adhered to, and
signed by the pan-

by the magistrate in his presence, and themselves authenit
by their subscriptions, so as to be able at any time to
speak with confidence to the document exhibited to them being
5
that which contains the substance of the prisoner's declaration.

nel, or

ticated

It is not, however, in all cases absolutely necessary, especially if
the declaration be very short, that the instrumentary witnesses
1

24,

Burnet, 491

;

Hume,

1777; Hume,

490.

ibid

ii.

328.

2

Burnet, 491

'Burnet, 491

;

;

Hume,

3
Patrick Niel, Feb.
Hume, ii. 328
5
ii. 328
Hume, ii. 329; Burnet,

01-
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and accordingly, it has been held,
should both niyn the writing
was
a very short one, and the wit;
declaration
the
that where
1

;

who was examined was

positive as to its contents, that it was sufof two persons, though one of them
the
oaths
ficiently proved by
l
as
an
it
had not signed
But this authoinstrumentary witness.
rity is not to

be relied on as a precedent in the general case, and
is either
longer, or has been followed or

whore the declaration

preceded by others, so as to render it more doubtful whether the
instrument put into the witness's hands is the precise one which
contains the declaration which they heard emitted, and to which
they are called to speak ; and therefore it should be an invariable

make

rule to
it is

the witnesses sign the declaration at its close. But
they sign the last page ; and the objection

quite sufficient if

2
page only was signed has been repelled.
not unusual to have the first declaration, where

that that

has been
remote situation, or is subject to some irregularity, referred to in a second one taken in the legal manner, and docketed as relative thereto, and there admitted to have been freely
It is

it

taken in a

and voluntarily emitted. This was objected to in one instance,
on the ground that this first declaration could only be proved in
the usual manner, by the oaths of the magistrate and clerk, or inBut this objection was repelled by the
strumentary witnesses.
" Find that the first declaration of this
following interlocutor
pannel, if taken before a competent magistrate, is sufficiently
proved by having been specially admitted and docketed as relative in the second declaration, as being freely and voluntarily
emitted by the pannel." 3
But if the first declaration has been
taken before a person who is not a magistrate, it cannot be propped
up by being merely referred in the second regular one but the
:

;

prosecutor in such a case is entitled to found upon the second
declaration only, it being open to the pannel to call for the first,
if

he shall be so advised. 4

be any doubt as to the prisoner having been
sound and sober senses when he emitted the declaration,
the Court will require satisfactory evidence on that head before
Where the docket, which is
they are admitted against him.
If there appears to

in his

usually subjected to a declaration, stating that this was the
1

Ann

Wylie,

Fo:

a,
~

April 13, 1827, Perth

Ewen

Matheson,

App.

44.

S,-pt.

|>I7, IVrtli, Huiiio,

'

ii.

;

per Lords Justice-Clerk and Mackenzie

Iiivrrnr.

:)-J<).

Ibid.

.May

I
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1

;
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;

'George
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did not bear that the pannel was in his sound senses at the time

of the examination, and the magistrate before whom it was taken
stated on oath that he had purposely omitted to state that fact,
it was the case or not, from his
appearance and manner when the declaration was taken, the
Court justly refused to allow it to be read. 1
But it is only
where the evidence throws a doubt on the pannel's being in his

because he had doubts whether

sound senses

at the time,

and not where he was merely nervous,

agitated, or hysterical, when under examination, that this effect
takes place ; for these are not unfrequently the accompaniments

of guilt, and should not, therefore, be construed into the means
In a late case, which received

of screening it from punishment.
the most deliberate consideration,

it

was objected

to the first de-

claration, that at taking it, the pannel, owing to a severe fit of
It appeared in
hysteria, was not in a fit state to be examined.

evidence, that on the night preceding the day of her examination,
she had been in a very agitated state, and was alternately incoherent and insensible; and in the same state on the night follow-

and that about two months before she had been in a state of
On the
hysteria, bordering on epilepsy, for three or four days.
other hand, it was proved by the Sheriff-substitute, who took the
examination, that she was calm and collected till the last question, when she suddenly became agitated, gasped, and fell back ;
that she as suddenly recovered, and was quite calm when the declaration was read over to her; and that he had seen
nothing
since to make him suppose she was not then in her sound and
sober senses.
Upon this evidence the Court allowed the decla2
ration to be read,
reserving its credibility to the jury.
ing,

3. The declaration must be not
only signed by, but
emitted in presence of, a magistrate ; and, if this has not
been done, it cannot be admitted in evidence against him.

As a declaration is an instrument of so solemn a kind, and
which may operate in many cases so seriously against a prisoner,
the law has wisely provided that it shall be taken only in presence of a magistrate legally authorized to officiate on such an
3
occasion.
If, therefore, it is taken only in presence of a clerk,
or other official person, and not of the
magistrate, it is illegally
1

19,

James Connacher, Ayr, April 1823; Hume,
*
1827; Syme, No. 34.
Hume, ii. 329.

ii.

328.

2

.'Mary Smith or Elder, Feb.
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1
taken, and cannot be used in evidence against the accused.
Nay,
not sufficient although the pannel was examined by the Pro-

it is

and the declaration committed to writing, and achave been correctly taken down at a subsequent

curator-fiscal,
to

knowli'ged
time by the prisoner, in presence of the magistrate ; for what the
law requires, is not only an acknowledgment in presence of a
magistrate, but the safeguard against improper practices which
from his presence during the whole time of the examina-

ari>es
2

In a case, accordingly, where the magistrate examinator
was not taken in his presence, but
read over to the prisoner, and adhered to by him when he was

tion.

swore, that the examination

so, the

Court

at

once interfered, and declared that the declaration

3
could not be used in evidence against him.
But though this rule is well established, and upon just grounds,
on the one hand, it is not to be imagined, that it is required that
the declaration should, literally speaking, be taken by the magi-

The questions are usually put by the Procurator-fiscal,
or his clerk in his presence, and the answers dictated by the

strate.

magistrate, or that may be done by the Procurator-fiscal if the
It is not indispensable
magistrate is in the room at the time.
that the magistrate should be present the whole time the exami-

going forward a burden which, when criminal business
very heavy, would frequently be insupportable ; but he should
be present, or within call, the whole time and, unquestionably,

nation

is

;

is

;

should not be absent

committed

when

the greater part of the examination

is

to paper.

The

declaration must be emitted by the prisoner
freely and voluntarily ; that is, he must answer of his own
accord the questions put to him, uninfluenced by pro1.

mises on the one hand, or threats on the other, proceeding from persons in official situations, or connected with
the prosecution.

\Vhen

must be freely and volunthe
that
not
nothing is to be taken
tarily emitted,
meaning is,
down but what the prisoner volunteers to tell, for in that ra^e seldom
1

it

said that a declaration

is

Susannah Huglis

Others, Nov..,,

Hume,

ii.

VOL.

:VJ7.

II.

.->

1

3

|

7

S,-pt.
;
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Hume,

ii.

1

;
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M F.i-kinr,
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8

Jam.-
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any thing would be taken down at all but only that the answers
which he gives to the questions put to him, or what he chooses to
add of his own accord, shall be emitted without improper solici;

1
tation, promises, or threats directed against the prisoner.

no objection

to a declaration that it is all emitted in

interrogatories

;

and,

if

It is

answer

to

the prisoner chooses to decline answering

any or all of these questions, he is perfectly at liberty to do so,
and no compulsion whatever can be legally employed to compel
him to speak out but, on the other hand, the prosecutor is entitled to have the question, and the fact of the prisoner's having
declined to answer it, put down in the declaration a thing which
is
constantly done in practice, and by which it frequently happens that the most important presumptions are obtained against
a prisoner for certainly nothing in general tells more against a
;

;

;

prisoner with a jury, or any body of sensible men, than a refusal
to answer all the questions which have any bearing on the crime

with which he

is

charged.

persons in authority, or who are officially
intrusted with the conducting of examinations, are justly held
to be much more weighty than those uttered by mere bystanders,
or inferior functionaries ; and, therefore, much less will be suffi-

Words spoken by

by the magistrate examinator or Procurator-fiscal, than if emanating from a clerk, jailer,
In one of the treason trials at Glasgow, it came to
or turnkey.
cient to exclude a declaration, if uttered

be considered how much short of a threat or promise was

had emitted

his first

suffi-

there appeared that the prisoner
declaration before Mr Aiton, Sheriff-substi-

cient to cast a declaration.

It

had been told by that magistrate that
what he thought proper; but that he
thought the more candid he was in his declaration the better it
would be for himself, and that, if he was in that situation himThe Court, upon
self, he would be candid and speak explicitly.
tute of Lanarkshire, after he

he was at liberty

to say

were of opinion that that declaration could not be received.
in the same case, was taken by Mr Pringle,
on that occasion the
acting as one of the Sheriff-substitutes, and
to
and
he emitted a second.
former declaration was read over
him,
Mr Pringle told the prisoner that he need not answer any quesand, in particular, did not warn
tions, but said nothing more
this,

A second declaration,

;

1

Burnet, 491

Clerk's IMS.

;

Hume,

ii.

331.

8

John Wilson and Others, July

4,

1831

;

Justice-
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him not

In these circumstances, the Court
to criminate himself.
the
that
first declaration was
of
opinion
being
objectionable, that
the second virtually contained it, as it contained an adherence to
it in
presence of the magistrate, and that nothing sufficient was
done by the second judge examinator to remove the impression
In
produced by the first, held that neither could be received.
another case, a declaration was emitted in presence of a townclerk, who proved that he had been in a private room with the
prisoner and the agent for the bank on whom the forgery was
committed, before the declaration was taken, and that the bank
agent held out to the pannel, that if he confessed the crime, and
gave information by which the principals in the forgery might
be detected, it would contribute to his safety, it would do him
good, and he would be allowed to turn king's evidence, that this
and several other conversations of the same sort took place at the
panneFs desire, and that it seemed probable that these assurances
influenced the pannel in making the declarations which followed,
it was
very properly moved by the prosecutor ( Home Drummond,
2
Esq.) that they should be withdrawn.
But while this is established on the one hand, it is not less
fixed on the other, that to cast or seriously affect the credit of a
1

declaration, such promises or inducements

some person qualified by his official
with, or agency for the prosecutor,
mind; and that if they are merely

who had no proper

person,
the legal instrument.

must be held out by
connexion

situation, or his

to influence the prisoner's

thrust in

title to interfere,

by some

officious

they will not affect

Thus, in a case where a promise was made
by
manager of the Carron Works, whose premises
had been broken into, that if the prisoners would confess, " not
a hair of their heads should be touched;" and
they shortly after
desired to be taken before a magistrate, where they made a full

Mr

Stain ton,

it was held that the declaration was admissible, re;
the
credit due to it to the jury ; upon the ground that
serving
however strong the promise may have been, it was made by a

confession

party who had no legal title to interfere, and whose rash or unauthorized promises could not fetter or injure the public prosecutor.
In like manner, where the declarations were proved in common

form by the witnesses who authenticated
1

7

Wilson's
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freely and voluntarily emitted, the Court refused to allow a proof
of the allegation that it had been stated to the
prisoners by the
sufferers

on the occasion, that

should be done to them. 1

was alleged

if

But,

in

they would confess, nothing
a case where the promise of

have been made, not by any of the private
but
Captain Robison, the Superintendent of Police,
party injured,
insinuations
as to other good deeds in the event
accompanied by
safety

to

of a confession being made, the Court allowed a proof, but it
failed to substantiate the allegation, and the declarations were
admitted. 2
5.

is a
proper precaution on the part of the magiexaminator to warn the prisoner that what he is

It

strate

to say
is

may be -used

in evidence against him,

not bound to declare more than he thinks

and that he
fit,

but these

are not essential solemnities, which must be proved to
validate the instrument, or whose want can be pleaded
as a fatal defect.

When

proceeding to examine, the magistrate will do right to

warn the prisoner, that any acknowledgment he shall then make
may, and probably will be afterwards used against him at his
trial
and he ought also to acquaint him with his privilege, which
he may not always know, of declining to answer if he please. 3
;

Although, however, these are proper arid humane regulations
which the upright magistrate should never fail to adopt, yet it
cannot be affirmed that the practice in this particular has settled
any thing like an established usage ; nor are they among the

into

circumstances which the prosecutor must prove, or in practice
does prove, before the declarations are admitted. 4 In the case
of James Wilson, Glasgow, 20th July, 1820, charged with high
treason, and which received the most deliberate consideration, it

was proved, in regard to the second declaration libelled, that the
prisoner was not told any thing, but that he need not answer any
thing unless he pleased but the omission to give advice not to
;

criminate himself, or that his declaration might be used in evidence against him, was not considered as any objection to that
declaration taken per
1

Samuel Ferguson, April

M'Ewan,

Jan. 11,

1823

j

se,

although

19, 1819,

record

3

it

was

set aside in

Dumfries; record

Hume,

ii.

330

4

Ibid.

2

consequence

M'Laren, Grierson, and
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of improper advice in this particular, from the Sheriff-substitute
who took the first declaration.
1

A declaration

f).

is

not of the nature of an instrument

requiring a testing clause, or the writer's
nation, or the solemnities of the act 1681

name
but

;

or desigit should

contain the najnes and designations of the magistrate
rxaminator, and the witnesses who are present and sign
the indictment

and

;

or, in his presence,

A

declaration

should be signed by the prisoner,
the
by
magistrate.
it

not of the nature of a patrimonial instrument,
by usage or statute, the solemnities of the act

is

requiring, either

1681.

It does not therefore require a testing clause, or the
or designations of the writer or witnesses ; nor is it subject
to the punctilious questions, in those particulars, which arise from

names

our several statutes in regard to probative writings. 2 It has been
found, accordingly, that it is no valid objection to a declaration,
that it does not bear by whom it was written. 3 Custom, however,
has introduced several solemnities for the authentication of the wri-

which are so established by usage that they cannot be dispensed with. In particular, it must bear the name and designation
of the magistrate examinator, and the signature of the witnesses
in whose presence it is taken and, therefore, in a case where the
first declaration tendered was that taken as a witness, not as an
accused person, and was authenticated by a docket, in which it
was not stated to be before witnesses, and only signed by the
Sheriff-substitute and the initials of the Procurator-fiscal, it was
held unanimously that it could not be received; it being observed, per totam curiam, that though the act 1681 does not
ting,

;

apply to prisoners' declarations, yet the signature of the witIt is usual
nesses and magistrate examinator is indispensable. 4
to give the designations of the magistrate examinator, clerk who
writes the instrument, and witnesses who attest it; but though

these are proper precautions which should never be neglected
by the careful magistrate, it cannot be affirmed that any thing
except the signature of the witnesses and magistrate is indis5

pensable.
1

Hume,

:J32

ii.

IHH|

;

;

Treason Trials, 170, 1*G

Burnet,

4!)'J.

'

8

Hume,

ii.

Kenton and Fullerton, July

'

.'330
1:5,

J

Wm.

-<.-j;

;

Watt, Perth,
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The

declaration should be signed by the prisoner, if he can
is
willing to do so ; that is, every page as well as the

write, and

should be so signed.
The magistrate also who takes the
declaration should sign every page ; but in practice the witnesses
1
If the prisoner either cannot sign it, or
sign only at its close.

last

declines to do so, which very often occurs, it should be signed by
the magistrate in his presence, and the fact of his having either
declared himself unable to write, or declined to subscribe the
2
declaration, set forth at the close of the instrument.

In descri-

bing the declaration in the indictment, care should be taken to
describe it correctly by the signature of the pannel, or the magistrate in his presence, setting forth at the same time the case of
not being signed in this manner.

" And
you the

said A. B.
and
been
before
C.
Sheriff-subD.,
apprehended
brought
having
stitute of Edinburgh, there did in his presence, at Edinburgh on
the 3d day of April, 1832, emit and subscribe a declaration,"
or " emit a declaration which was subscribed by the said Sheriffits

substitute in

"
write," or

your presence, you having declared you could not
you having declined to subscribe the same." If an

error in this particular occur in the description of the declaration
in the indictment, it will probably prove fatal to the instrument,

by destroying ex facie of the description, and the instrument produced, the identity of the one and the other.
declaration taken by a person professing to act as a Justice

A

who is not in the commission, is illegal, and cannot be
used in evidence; 3 but it may competently be taken by a bailie
of barony, though his name is not in the commission of the
of Peace,

4
peace ; and if a declaration has been taken by a magistrate, who
has two characters in him to entitle him to take that step, either

as a provost or a Justice of Peace, it is good, though it is signed
by him as Justice of Peace, and he has not qualified himself to act

in that character ; for utile per inutile hand vitiatur, and if a man
has a legal character in him he does not lose it because he signs

one which he has not. 5

in

If the indictment describe the declaration as taken in presence

of one magistrate, or to be of one date, and it turns out, upon
production, to be taken before another magistrate, or of a dif-

ferent date,
1

Hume,

Perth;

ii.

it

must be

rejected, because the instrument described

8
3
330; Burnet, 490.
Burnet, ibid
George Wylie, Sept. 18, 1817,
5
MS. 4 Thomas Hay, Feb. 2, 1824; Justice- Clerk's MS
Gil-

Justice- Clerk's

Ion, April 11,

1831

;

unreported.
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as lodged in the clerk's hands,

the prisoner,

is

not the one which

be used in evidence against
sought to be produced. But

to
is

certainly proper in all cases to give the date in the
indictment, yet it is not held such a solemnity as cannot be

though

it is

established by equipollents ; and, accordingly, in a case where
the declarations were described as signed by the pannel, of the

days of the month they respectively bear, and they were described
also as lodged in the clerk's hands, but the year was omitted, it
held unanimously that they might be used in evidence.
1

There

no doubt, however, that the date is indispensable in the
declaration itself; and if the date there given be incorrectly
copied into the libel, and not merely part omitted, leaving enough
is

to fix its identity aliunde,

ment described

it

must be

rejected, because the instru-

not the one tendered in evidence.

The

7-

oath

is

;

party accused should never be examined upon
and if he has been examined upon oath, no subse-

quent judicial declaration can be taken from him

;

and

incompetent, by merely referring- to a declaration
taken from a witness in precognition, to convert it into
it

is

one which may be used against him as pannel.
It is a sacred rule of law, nemo tenetur jurare in suam turpitudinem ; and, therefore, the tendering of an oath to an accused person, and thereby compelling him either to perjure himself, or

admit his own

It was,
the worst species of oppression.
in
Claim
of
the
at
the
Revolution,
therefore, justly declared,
" That the
to
themselves
the
lieges
depone against
Rights,
forcing
in capital crimes is contrary to law, however the punishment is

guilt,

is

This has been justly extended by subsequent prac-

restricted."

to the taking of oaths from accused persons, in all cases
2
Nor is this all ; as facts may be elicited by the
whatsoever.
tice

to
obligation of an oath which may be of the utmost prejudice
the prisoner, and, if once admitted on oath, they may subse-

quently be elicited in the course of a judicial examination, it is
that a
justly held as a fixed rule, that if it has once happened
of
a
has
been
in
on
oath
the
course
precognition, he
put
prisoner
cannot be subjected to a judicial declaration; or if such a one
has been taken,

it

3
cannot be used in evidence against him.

'
1

John Harm. ili. July

_'<.

1

*Oi.

?

Buinrt, 4!l.

Ilil.

Nay,
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so far

is

this principle carried in practice, that it is the general
Crown counsel to indict no prisoner from

whom

practice for the

a deposition has been taken a rule which makes it the duty of
all
magistrates intrusted with the taking of precognitions, to consider well before they put any party on oath, whether there is
;

his being deemed a fit subject for a trial ; for by so
he
doing,
may preclude from prosecution the person who ultiBut it cannot be said
mately appears to be its fittest object.
that this equitable usage has grown up into a settled rule, or

any chance of

that a prisoner

would be legally

entitled to object to an indict-

ment, upon the ground that he had been put on oath in the course
of the precognition regarding it, although such a fact would probably be considered by the Crown counsel as a sufficient reason
for deserting the diet simpliciter.

There is no principle or usage, however, against converting a
witness examined in a precognition, who has not been put on
oath, into an accused party; and this is very frequently done in
nor can it be avoided for it often happens that suspipractice
cion falls upon the- wrong party at first, and that it is only in the
;

;

course of the investigation which follows that it is discovered
that there is more reason to inculpate some of those who have

been examined

as

witnesses.

In such cases, the rule to be

that the declaration taken from the prisoner as a witness in precognition, cannot be made part of his judicial* declara-

observed

is,

how clearly soever it may be admitted by the prisoner to
have been freely and voluntarily emitted, and to contain nothing
but the truth for the lines of separation between judicial examinations and declarations, as a witness, are permanent, and cannot, by any admission or consent on the prisoner's part, be cross-

tion,

;

ed.

1

The

course to pursue in such a case

is

to take the

whole

declaration de novo, as if no previous examination as a witness
had taken place, without any reference whatever to that previous
examination ; and if the prisoner desires it, he is entitled to see
his declaration emitted as a witness destroyed, before
mences that as an accused party. 2

8.

Before the declaration

is

signed by the prisoner, or
is essential that it be read

by the Judge on his behalf, it
over to him, and any corrections or
1

net,

Reiiton and Fullerton, July 13,

491.

1826;

he com-

Justice- Clerk's

alterations he
MS.

;

Burnet, 491.

may
8

Bur-
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have to suggest taken down

;

but

it is

though it is usual, to mention that
instrument itself.

569

not indispensable,

this

was done

in the

Before closing the declaration, it is proper, and indeed necessary, that the whole be distinctly read over to the prisoner, who
may not have sufficiently understood or attended to every passage, that he

may acknowledge

it

as his account of the matter,

It is not,
correctly taken down and deliberately adhered to.
nor
is
it
the
uniform
to
state in
however, indispensable,
practice
the declaration itself that this was done ; nor is this a matter like
1

sound mind of the prisoner on the declaration being
and
voluntarily emitted, which must be established by
freely
2
It is, on the contrary, presumed in favour of the
parole proof.
and
clerk, that they acted correctly in this particular,
magistrate
it
to
the
leaving
prisoner, if he denies that this was done, to prove
it
the
by
persons present on the occasion.
Undoubtedly, howit
is
the usual and correct course in all such cases, to menever,
tion that the instrument was read over to the prisoner before
signing; and where this is omitted to be mentioned in the indictthat of the

ment, the legitimate consequence appears to be, that the prosecutor must establish by parole proof that it was done before he
can be allowed to lay the document before the jury.
9-

Every declaration taken from a witness who does

not understand English, must be explained to him, both
when taken down, and when read over to him by a
sworn interpreter but it is not indispensable that this
;

should be set forth on the face of the declaration, but
sufficient if it is proved to have taken place by the witnesses present.
It

frequently happens, more especially in those districts where,

to the misfortune of the inhabitants, the Gaelic language is still
spoken, that the prisoner does not understand English. In such

a case, of course the examination must be conducted by means of
a sworn interpreter, and the declaration must be read over to him

by the same means. Nay, as it is indispensable that the witnesses
should both know what is going forward, and not be mere spec1

Hume,

ii.

300.'

Ibiil.
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tators of

an examination which they do not understand,

it is

neces-

sary that both the witnesses should understand that language as
well as the interpreter; and it has been held a good objection,
that one of them only understood it. 1
But it is not necessary

any of these facts should be stated in the declaration or
and they are presumed to have been done, but if serian investigation will take place, and the case be
denied,
ously
that

docket

;

determined according as

it

shall

2
appear in evidence.

In a late

was objected that the sworn interpreter employed on the
occasion was the clerk to the Procurator-fiscal, and had been
active in getting up the precognition, and that the Sheriff-substitute who took the examination was not present during part
of it. A proof was allowed, and it appeared that the examination
took place before the Sheriff-substitute, the Fiscal, and his clerk,
it

case,

who

acted as interpreter that the Sheriff fell asleep at intervals
during the examination, and may have slept half an hour altoge;

when it was read over and explained
and that the interpreter had been occasionally
employed on commission to take evidence, but had never acted
as a private agent.
The Court repelled the objections. 3
ther

;

but that he was awake

to the pannels,

10. If a second or third declaration requires to be

taken from a prisoner, it is necessary that the first, and
all previous ones, should be read over to him before doing
so

;

this

it is not
necessary, though
on the face of the declaration

but

sumed

it is
;

usual, to

and

mention

this will

be pre-

in favour of the magistrate, unless disproved by
if this is done it will be rejected.
; though

the prisoner

It generally happens that, after the first declaration has been
taken from the prisoner, it becomes necessary, from additional
facts having come to light, to take a second, and sometimes a

third

and fourth declaration.

In such a case

it is

indispensable

or all the preceding declarations, if there are more
than one, should be read over to the prisoner, in order that he
may enter upon his new examination with his memory fully re-

that the

first,

freshed as to the story he has previously told } and have an opportunity of adding any thing, or making any correction which he
1

Robertson, Perth,
8

May 1770; Cameron,

M' Kay and Cameron,

Feb. 21, 1831

;

Feb.

21,

Justice-Clerk's

1831;

MS.

Perth,

Autumn 1805 Burnet, ii. 492.
MS. 3 M'Kay and Cameron,

Justice- Clerk's

;

iF

Di;cL

AHATIONS AM)

(

n.M
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:

So strictly is this rule followed, that in a case, where
four declarations had been taken from the pannel, and lie
proved
that at emitting the fourth, the three previous ones had not been

may

desire.

1

read over to him, though he desired it, the fourth was rejected, but
the three previous ones were admitted, leaving it to the
pannel to
call for the fourth declaration if

he should be so advised. 2 In that

case the pannel had desired to have his previous declarations read
over to him, and been refused ; but it was held by Lord Pitmilly,
in a subsequent case at
Glasgow, that this made no difference in
the case; that the law required that all the prisoner's declarations
should be read over to him before he emitted another one, and that

whether

this was omitted from the
negligence of the magistrate,
or his refusal to accede to the prisoner's desire in this particular,
it was immaterial, and the declaration, tainted
by this omission,
could not be received. 3
The same principle was laid down by

Lord Justice-Clerk Boyle and Lord Pitmilly, in a still later case
Aberdeen although, as it was admitted by the prisoner's counsel that the last declaration did not relate to the same offence as
the preceding ones, it was allowed to be read as well as the preceding ones; the Court holding that if the subject-matter of them
4
In a
all had been the same, it would have been inadmissible.
late case where it appeared on evidence that the first declaration
had not been read over when the second was emitted, but both
were read over and adhered to when the third was taken, it was
held by Lord Meadowbank that the second could not be used in
at

;

evidence.'

But

it is

not indispensable that the second or subsequent de-

claration should bear in gremio, that the first or preceding ones

were read over before it was emitted ; and therefore if the prosecutor can prove that this was done, the declaration will be re6
The principle of
ceived, though it is not set forth on its face.
law here applies that omnia presumuntur rite et solemniter acta ; a
presumption which it lies on the pannel to overcome, by alleging
and proving that the omission to read over the declaration took

But if the declaration does not bear in gremio, that the
declaration was read over at taking it, this must be proved
when objected to by the witnesses who were present on the occaplace.
first

1

nie,

HUMUS

...

Glasgow,

tii-e-CK-rkV

880.

.Murray Strwart,

S.-pt.

MS

'

Duncan and Samuel

S.-pt.

1*17; Hume, ii. :);)!
M-Krrhnic ami Campbell,
Hippislcy, Aberdeen, Oct.

1*17

i.

4

.I-tin--(

;

Wk'- MS.

Barnet, S-|it. _', I^l s

IVrtli,
;),

IH'Jl

Srpt.
;

1

*_'*

Hume,

ii.

,

'

M'K.-rh-

Alirn I. -rn

;

8
;

unrepoited

:W1

;

Shaw. No.

JuAlex.
:];.
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sion

case

and if they cannot establish the fact, it will be cast In a
where the first declaration had been transmitted from a dis1

;

tant part of Scotland to Edinburgh, for the consideration of the
crown counsel, and the pannel, at his own request, had emitted a
second declaration, the objection was repelled, that a copy only
was read over to him before emitting the second instead of the
original instrument.

9

11. If the pannel has emitted more than one declaration, it is not competent for the prosecutor to produce

any one of these documents without the other ones, if the
pannel desires that they should be brought forward.

The

successive declarations of the pannel are looked upon as a
tota materia perspecta the
story told by

whole, and as containing

It is not, therefore, competent for the prosecutor to
the pannel.
select any of these declarations which he pleases, and lay aside the
if he founds on
any one declaration he must lay
the prisoner desires it, before the jury. This prinoverruled in an older case, 3 was fully established
ciple, though
in the case of Whyte in 1814, and has ever since, from its mani-

remainder

;

the whole,

but

if

been held as fully established in our practice. 4 Nor
does it make any difference although the first declaration contains a mere refusal to answer, from intoxication or any other
cause, if a paper in the form of a declaration, and narrating that
and therefore, if such an instrument exists,
fact, was made out
fest equity,

;

not libelled on, the effect will be to render the subsequent
5
declarations inadmissible. And if the warrant of commitment be

and

is

which bears, " having considered the declarations of
produced,
witnesses and judicial examination of the prisoner," and this is
anterior in date to the declaration libelled on, this is good evidence of the existence of a prior declaration not libelled on, and
6
therefore renders the subsequent one inadmissible. This mistake
in
the
cases
where
is very likely to occur, especially
precognition
because they frequently take declais

begun by country

justices,

rations from the prisoners in the
1

Per Lord

Gillies

;

Mary

same form

Reid, Dumfries, Sept. 19,
2

as the examination of

1817, unreported

;

Anne Tayne,

David Earl, Ayr, April 14, 1823.
4
3
Thos. Whyte, July 13, 1814 ;
Patrick Anderson, July 25, 1799 j Hume, ii. 326
6
5
Per Lord Justice-Clerk ; J. Carruthcrs,
Hume, ii. 326
Whyte 's case, ut supra.
Reston
April 15, 1819, Inverness; per Lord

Sept. 24, 1831, Dumfries.
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the witnesses, and

overlooked from that circumstance but as
on it may lead to such serious consequences,
care should always be taken to ascertain whether such documents exist, and if they do, to libel on them as a production,

an omission

it is

;

to libel

however objectionable or irregular in point of form they may be
so, those which are regular will be received in
;

because by doing

the pannel should succeed

evidence, although

upon a formal

1
objection in setting aside those which are irregular.
But as this principle sometimes must lead to a stretch of justice in favour of the pannel, it is received under due limitations.

If,

therefore, the

same number of declarations which the pannel

has emitted are libelled upon as productions against him, but a
mistake has occurred in the description of one of them, as by
describing it as dated on the 9th July, instead of the 5th July,
the true date, the Court will not permit such an error to cast the
other declarations, but will allow them to be received, reserving

pannel to call for production of the declaration erroneously
2
described, if he shall think fit. This case is substantially different
to the

from that of a

total

omission to libel on one of the declarations.

The

prosecutor has here showed no disinclination to produce all
the declarations which the prisoner emitted. He has, on the contrary, libelled

on them

from using them
tion stated

all as

all
and he has merely been prevented
evidence by an objection to the descrip;

by the prisoner himself.

If,

therefore, the pannel

is

allowed to call for the real declaration erroneously described, in
order to tender it in evidence himself, he obtains all the advan-

In like manner, if it be objected to
tage which justice requires.
a
second
that
a
declaration,
prior one really taken was not libelled

from the description given
no
of it
evidence on its face of having been
the
taken by a magistrate,
objection founded on the omission to
3
So also
libel on it to production of the second will be repelled.
first
was
a second declaration may be produced, where a
irregu-

on, but

it

appears that

this prior one,

in the second, bears

larly taken, but has been libelled on, and the pannel, by stating
the objection, has set it aside, unless the pannel can prove that
some other declaration was emitted, which was not libelled upon

at

all.

1

4

But when

Geo. Standfield, Jan.

the

7,

first

116

;

declaration was not dated, and not

Hume,

ii.

3:>7.

v

1

Stamltu-Iil

*

cose, Jan. 7,

1816.

8

Thos. Johnston, Sept. 24, l.s.'JI
Justice-Clerk's MS.
Hraniiaii, March 14,
S'JO
ibid.
I,
JiMice-Clerk'- MS.
David Craw, Uobt. ('ruick-Oiauks, M.m-h
;

;

1

1

;

I
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referred to in the second,

admitted in the third.

A

mere

it

was excluded, though the second was

1

clerical error will not

have the

effect of setting aside a

meaning nor identity.
declaration
was
the
where
Thus,
produced, as signed by
pannel's
the Sheriff for him in respect he could not write but in setting
down that reason, the clerk had omitted the word " write," the
2
objection stated on that ground was repelled.
declaration,

where

it

neither affects

its

;

competent to take any number of declarations
which are deemed necessary from a pannel but it is seldom that more than three are taken, and that number
should not be exceeded if it can be avoided but it is
12. It

is

;

;

no objection

to

any of these declarations that they were

taken after the paimcl was committed for

As

the evidence against accused persons

is

trial.

often procured

slowly and with difficulty during the progress of a precognition, it
follows that no limit can with propriety be assigned to the taking
of declarations because the most important points on which the
prisoner is to be interrogated frequently emerge only at the latest
;

stages of the investigation. But although for this reason it is not
unusual to see four or even five declarations taken from a prisoner
in relation to the same offence, yet this is a practice which, both
as oppressive to the prisoner and perplexing to the jury, should
not be adopted, unless in the circumstances of the case it was

unavoidable. Although, therefore, the Court have never thrown
any doubt upon the competence of taking any number of declarations from a prisoner, they have more than once expressed great
doubts of the expedience of taking an unusual number
and intimated their disapprobation of such a proceeding to the magistrate
examinator, where it was not called for^by special circumstan;

Two declarations

ces.

beyond

are almost universal in every case of im-

three are very frequent ; but it is not advisable to go
that number, unless circumstances emerge which render

portance

;

unavoidable.

it

It

that

however, no objection to a second or third declaration
was taken after the pannel was committed for trial, 3 for it

is,

it

1

Erskine, Perth, April
3

Wm.

1828

Paterson, Feb. 13, 1815

2

Knight and Pennicuick, Jan.
;

Hume,

ii.

327.

9,

1815

;

Hume,

ii.

327.
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new evidence

often happens that

arises,

and farther enquiries

become requisite after that period; and in that situation flu- prisoner, foreseeing that he is to be tried, will be more on his
guard,

and

less

disposed to speak out, than before

If a declaration

13.

full

commitment.

1

taken from a prisoner in rela-

is

tion to a different offence from that to

which a previous
not necessary to read over the
prior declaration to him before emitting the second nor
is it
any objection to the production of the second declaone had referred,

it

is

;

ration that the

The

first

was not

principle of law

libelled on.

that all the declarations of a prisoner

is,

in regard to any offence are to be regarded as one story told at
different times, and therefore it is that the previous declarations

must be read over before a subsequent one is taken, and they
must all or none be libelled on. But the case is different where
several declarations are taken relating to different offences or difsame offence ; because each of these forms an

ferent acts of the

unum quid

in itself,

and

is

no more connected with the other

charges than with a crime investigated at a different time or place.
In such a case, therefore, it is competent to take successive declarations in relation to these different charges, without alluding in
the subsequent to the previous ones, and to produce or libel on
the one without noticing the others, provided that all those rela-

ting to the same charge are conducted and libelled on according
In such a case, it is usual and

to the rules already explained.

proper, in libelling upon the declaration, to specify them in this
" And
you, the said A. B., did, at Glasgow, on the 2d day of
way
:

February, 183*2, emit and subscribe a declaration in relation to the
charge first above libelled and you did again, at Glasgow, on
the 12th and 15th days of February 1832, emit and subscribe
two several declarations in relation to the charge second above
;

libelled."

14.

The

taken before a magistrate and
extant, is the only evidence of what

declaration,

duly proved, and

still

if

the pannel said on the occasion, neither liable to he contraverted on the part of the prosecutor nor "pannel, that

what

lie

<aid

was

different

from what

Hum.-,

ii.

:l-J7.

i-

taken down.
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The

declaration of a prisoner being so solemn an instrument,
and taken under so many safeguards for its correctness and fidethe only test of what was truly said on the occaand cannot be controverted by parole evidence on either
side, as to what he really said being different from what there
appears. To admit parole proof to set aside or explain away such
a document would be to allow a solemn written instrument to be
controlled by the uncertain memory of witnesses, contrary to one
2
But
of the most fundamental principles in the law of evidence.
this applies only to what is declared before a magistrate, and
forms part of the declaration properly so called what is addressed
to the bystanders and not taken down, may be so proved by wit3
And if the declaration have perished without the pronesses.
secutor's fault (for if by his negligence or deed it certainly could
not), and the casus amissionis proved, it seems to be competent to

lity, constitutes

sion

;

1

;

recur to the testimony of the witnesses present, as the next best
existing evidence, though certainly not entitled to the same
weight as the original formal instrument, made up under so many
safeguards for

15.

The

its

accuracy on the occasion.

declaration of one prisoner,

however much

evidence against himself, is no legal proof or presumption against any other prisoner charged with a share in
the same offence.

There

is a natural and inevitable inclination in all
persons
with
crimes, in combination with others, to endeavour to
charged

burden as much as possible off themselves, and fix it on
their neighbours ; and as this is done under the strong feeling of
the desire to avoid punishment, it is justly considered a fundashift the

mental principle of law, that the declaration of one pannel, though
good against himself, cannot be received as any evidence against
the rest. 4
late case,

This rule

where

it

is

down

daily laid

was attempted

in the Courts,

and in a

an advocation of a judgment
a question regarding some bankin

pronounced by the Sheriff, in
notes which were alleged to have been stolen, to found at the
instance of the bank, on the declaration emitted by one of the
prisoners against the other, the Court unanimously found the

demand incompetent. 5
1

3

Hume,

Emond's

unreported.

ii.

332; Burnet, 493; Emond's

case,

ut supra.

4

Burnet, 494.
1

case,

Feb. 6, 1830.

5

Stirling

Bank

v.

*

Ibid,

Hume

Butler, Feb. 9,

1818,
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But what
it

shall

competent

to

be said to the converse of the proposition ? is
prove in favour of a prisoner, what lias been

admitted by another one charged with the same offence?
The
principle of the rule does not apply here, because, in taking the

upon himself, and exculpating his associate, a prisoner is
acting against his own interest, and therefore, his story is not
only not liable to the suspicion which exists in the other case,
guilt

but the presumption in point of reason lies the other way, that
no one would take blame upon himself to the exclusion of others,
unless impelled to

it

by an overbearing sense of
that " a

down by one
accordingly
in his declaration has made a
laid

truth.

authority,

fair

prisoner,
acknowledgment of his

It is

who
own

accompaniments, and does not appear to have
to exculpate another, may be preinducement
any particular
sumed to speak truly in regard to him and therefore, his declaration may, even as to this, be received as a circumstance of evidence, he not being then convicted, nor rendered legally infamous,
guilt,

with

all its

;

so as to render his declaration wholly inadmissible as a circumIn a case also, where two per-

1
stance in favour of his correus"

sons were charged with the murder of a revenue officer, and one
of them died before the trial, his declaration was, with the prosecutor's consent, read to the jury in behalf of the other, though
the circumstances of that declaration were not very favourable to
2
In a later case, however, where one prisoner had conits truth.

fessed in her declaration, that she alone had committed the theft,
and the other, who was also charged with that offence, was pro-

ceeding to prove that declaration, with a view to found on it in
exculpation to the jury, though it had not been produced but only
libelled on by the Crown, the Court interposed and stopped the

That the
attempt, unanimously holding that it was incompetent:
declaration of a prisoner could not be founded on at all, if not
produced by the Crown, and that what one prisoner said there,
3
could neither be evidence for or against another prisoner.
In one case it was objected to the judgment of the JudgeAdmiral, in a case of sinking ships to defraud insurers, that the
in the civil action, which had
the

declaration emitted

by

prisoner

formerly depended in the same Court relative to the same matter,
had been admitted in evidence against him but the Court sus;

1

4,

Bui-net, 474.
I

s.-jo

;

VOL.

unicportcfl
II.

Ri-i.l,
;

Man-h 17s4

< .illii-v,

;

Uurnot,

3

111.).

.Moorn-itV, ."\I.-ado\vhank.
'2

M'Quccn

an-1

Hob-on, .lum-
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Indeed it does not appear that there is
which
tiny thing incompetent in such evidence, for if every thing
the prisoner says, subsequent to the commission of the crime, may
be proved against him, as it unquestionably may, on what principle is that to be excluded which he said on a solemn occasion,
and which is proved in the most regular and authentic way ? In

tuined the sentence.

1

particular, in such a case as that of sinking ships or burning
houses to defraud insurers, there seems, in a peculiar manner, to

be no impropriety in receiving such evidence, because the raising
an action for the insured value, is in fact the ulterior steps taken
for obtaining the

expected gain from the offence, and as such,
in it, is an important link in the proof of

any declaration emitted
the offence.

The

declaration of a prisoner, how clear and explicit soever in admitting his guilt, is not per se sufficient
to \varrant his conviction, if not supported by some evidence not merely' as to the corpus delicti, but his parti16.

cipation in the offence.
It is impossible to dispute, that the declaration of a prisoner
circumstances which
admitting his guilt, is one of the

strongest

can possibly be imagined, to warrant the conclusion that a jury
should convict him of the offence ; and it is accordingly always
It is
considered as a most decided circumstance against him.

and so the
Court uniformly lay down the law to the jury, when such a case
comes before them. Nor is it sufficient for the prosecutor to say,

not, however, per se sufficient to warrant his conviction,

that the corpus delicti is proved by evidence, and that the prisoner
in his declaration has confessed the crime ; he must
go a step

and support that confession by some circumstance of evidence connecting him with the criminal proceedings. So it was
held by the Court in just such a case, where the three prisoners
were charged, two with theft, and one with reset. The corpus

farther,

was distinctly proved by two witnesses against all the panand against two the evidence of their accession was deemed
But, to impliquite satisfactory, both by the Court and jury.
cate the third in these proceedings, there was nothing but his

delicti

nels,

1

M'lver and M'Callum, July

1,

1784

;

Burnet, 495.

OF
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which he

<

fully admitted his guilt,

and gave a
commission.
The Court, in
e circumstances, held the evidence insufficient to connect him
with the proved delinquency, and he was, with their approbation,
declaration, in

clour and circumstantial detail of

acquitted by the jury.

1

The

its

case

is

different with a confes>ion

made by pleading guilty before the jury; for the law holds, that
what a man admits in the hour of trial, before the jury who are
to pronounce him innocent or guilty, is entitled to much more
consideration than what

is

previously declared

to,

however

dis-

tinctly, before a magistrate.

SECT.

II.

OF CONFESSIONS PROVED BY PAROLE PROOF.

OUR practice agreeing in this particular with the English law,*
does not refuse to listen even to confession, purely verbal or occasional, of guilt ; though, on account of the disadvantages which
attend them in the

manner of

proof,

and sometimes the circum-

stances which give rise to them, they cannot be considered as
entitled to the same high degree of credit as those which are

made with more solemnity and

deliberation, and proved in a more
3
form.
and
Indeed, a verbal confession
unexceptionable
regular
is often so interwoven with the most important parts of the evidence against the prisoner, as the finding of stolen goods with
the culprit, divulging where they are to be found, or, in a case

of murder, his exclamations when brought into the room with
the body, with the appearances of the wounds, &c. that it is im-

be renpossible that the story told by the witnesses can either
such
without
dered intelligible, or its importance appreciated,
declarations

being allowed to be proved.

The law

regarding

verbal confessions proved by parole proof, therefore, forms an
important branch of the law of criminal evidence.
1.

Verbal confessions, or admissions inconsistent with

innocence, may be proved by parole proof, and weight
will be attached to them according to the circumstar
in which they were emitted.

As
1

'

the substance of a confession

Duulop, Hunter, and

Hume,

ii

Armour.

is

the same, whether
"

it

"44.

is
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proved by written or parole proof, it follows that all the principles formerly laid down in regard to the necessity of written
declarations being emitted freely and voluntarily, and under the
influence of no misapprehension or threats, is equally applicable
to confessions verbally proved, with this difference, that as the

same safeguards do not exist to exclude improper practices or
influence in the one case as the other, even clearer evidence
should be required of their being emitted under no undue influence
in the latter case than in the former. Confessions are received in
evidence, or rejected as inadmissible, according as they are or
A free and voluntary one is entitled
are not entitled to credit.
to the highest credit, and therefore it is admitted as proof; but
where a confession is extorted by fear, or elicited by promises, it
comes in a much more questionable shape. Still it is admissible
by our practice, leaving its credit to be observed on to the jury
by the counsel for the prisoner, if it was given under circumIn strong
stances which throw a doubt upon its credibility.
cases of undue influence, it should be altogether set aside; where

the evidence of that taint

is

not so strong,

credibility to the jury,

it

should be received,
they do not deem it

who,
reserving
worthy of credit, will attach no weight to it whatever.
Innumerable cases have occurred where the words spoken by
the pannel after the crime charged against him have been proved
its

if

1

Indeed, there is hardly a case of any imby parole evidence.
the
evidence
on both sides is minutely sifted,
where
portance
in which words spoken, or verbal confessions made by the prisoner

subsequent

to the

time libelled, do not constitute a material part
Many authorities on this head are

of the charge against him.

Mr Hume;

2

but
needless to give authority for a
position which is illustrated every day in every Criminal Court
in the kingdom.

given by

it is

Confessions of this sort come with most effect

when they are
very frequently the case, with some articles of
real evidence, which put it beyond a doubt that the statement
connected, as

is

Thus, if a person is apprehended on
given is in the main true.
a charge of theft, and he tells the officer who seized him, that if
he will go to such a place, and look under such a bush, he will
find the stolen goods ; or he is charged with murder or assault,

and he says that he threw the bloody weapon into such a pool,
'

Hume,

ii.

333, 334.

*

Hume,

ii.

333, et

seq.
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1

there searched for and found

;

without

doubt, these are such strong confirmations of the truth of the confession, as renders it of itself sufficient, if the corpus is established
cdiunde, to convict the prisoner.

But even when not coming with the support of such confirmatory circumstances, a confession, if adequately proved, will form
an article and, in most cases, a most important article of evidence against the prisoner. The admissions made to the officer
who apprehended him, the expressions used at the moment of
;

his seizure, the

subsequent disclosures made to the persons

who

were near him

in jail or elsewhere, all form the competent subof
if established by sufficient and credible eviconsideration,
ject

In all the most important trials which have taken place
of late years, the words uttered by the accused in this way, subsequent to the acts charged against him, have formed the subject
dence.

of investigation, and in many have materially strengthened the
evidence on which the conviction was rested.
2.

If a verbal confession has

been made, even on a

promise of safety or protection from the injured party, or
any one else, except the public prosecutor, or those acting for him, it may, in public prosecutions, be proved
and credibility
against the pannel, reserving its weight
to the jury.

The

that
objection usually urged against verbal confessions is,
one
whom
some
of
under
a
made
were
safety
by
promise
they
the prisoner was entitled to consider as having a title to interfere
in the matter.
Thus, nothing is more common than for a pri-

soner to confess, upon an understanding, express or implied, to
the party injured, that he is not to be prosecuted; and this pledge
he finds himself unable to redeem, when the case comes to be

In such cases the rule- is,
that if the public prosecutor, or any person identified with him,
as the Procurator-fiscal, Sheriff, Clerk of Court, or the like, have
cannot be giren in
given assurance of protection, the confession
an officious third
or
evidence but that if the private party only,
the
or
like, h;^ given
person, as a constable or sheriff-officer,
of
such
the
confession,
such assurance, it cannot exclude
proof
insisted in

by the public

authorities.

;

however much and justly

it

may weaken

its

weight with the
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1
The principle on which this is founded is the same as
jury.
that which lies at the bottom of all our rules on the subject, viz.
that it is not in the power of a private party, by any promises or

indiscretions on his part, to tie up the hands, or restrain the proof
of the public prosecutor. By so doing,' he may limit and restrain

himself, but he cannot affect those to

whom

the public admini-

In a case, accordingly,
stration of criminal justice is intrusted.
of theft and housebreaking, where the manager of the company

whose premises had been broken, had induced the pannels

to

make a

confession to him, on a promise that their lives should be
and
safe,
they, in consequence, pointed out where the money was
concealed, and, at their own request, emitted a full confession
in their declaration to the Sheriff of the county, it was held, on
an objection to the admissibility of proof of these confessions,

was admissible, " reserving to the jury the credit and
effect due to them ;" and they were accordingly convicted, but
recommended to mercy, and received a transportation pardon. 2
But the case is different where a person in authority has made
and accordingly, where a confession was said
Mieli a promise
to have been given under a promise of safety from the superintendent of police, and a suit of clothes, the allegation was held
3
relevant and admitted to proof, but it failed on the evidence.
in
founded
on
different
this respect is
a
The English law
prinand this difference must be kept
ciple from that of this country
in view when any attempt is made to quote authority from the
one to the other. In England it is held, that a confession, though
that

it

;

;

extrajudicial, if duly proved, is

of

itself]

without the aid of any

additional circumstance, sufficient to warrant the conviction of a
4

prisoner.

This being the strong and decisive

effect

which they

give to a confession, it is justly held by them that such a confession, to be admissible, must be proved to have been freely and
voluntarily made, and that it becomes inadmissible if it
5
by any promises of pardon or application of threats.
case

is

widely different in

given
may have been made
1

but

;

ing's case;

Leach,

i.

ii.

335.

311;

it is

i.

;

Hume,

ii.

335.

2

Honeyman and Smith,

M'Laren and Grierson, Jan. 11, 1823.

Eldridge's

WarwickshalTs case; Leach,
356.

3

where no such effect is
and solemnly soever it
only admitted as an article of

deliberately

26, 1815

Honeyman and Smith, Dec.

Dec. 26, 1815; Hume,

tainted

But the

this country,

how

to a confession,

is

263;

case; Russ. and Ry.
Russell,

ii.

440;

Russell,

4

ii.

Wheel644.

645; Locthart's case; Leach,

i.
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evidence, to be taken into consideration with the other proof,
When siu-h is the
determining on the guilt of the prisoner.

in

reasonable that every confession, if proved by credible
evidence, should be received against the prisoner
provided
always, that it was not elicited by fraudulent or deceitful prolaw,

it is

;

mises on the part of the prosecutor and such accordingly is the
It is not to be
law of Scotland.
imagined, however, from this
;

1

circumstance, that every confession of a prisoner is to have equal
weight with the jury, or that they are not entitled, and indeed

bound, to take into account

was given, and

all

to give little

the circumstances under which

weight

to

it,

or throw

it

it

out of view

altogether, according as these circumstances appear to incline
less or more against the admissions.

Farther, in the English law it is only where the promises
were given by the prosecutor, or some one authorized by or

connected with him, that they are allowed the effect of casting
where they have been made by others not con-

the confession

:

nected with him, and not legally entitled to tie up his hands,
2
Thus, in a case tried before Mr Justhey have no such effect.
tice Bailey, where it appeared that the prisoner, on being taken
into custody, had been told by a person who came to assist the
constable, that it would be better for him to confess, but that on

being examined before the committing magistrate next day,
he was frequently cautioned by the magistrate not to say any
before
thing against himself; a confession in these circumstances

his

3
So also, where
the magistrate was held to be clearly admissible.
told the prisoner he might do himconstable
a
that
it
appeared
self some good by confessing, and the prisoner afterwards asked

the magistrate

if it

would benefit him

magistrate said he could not say
confessing, but afterwards

it

made a

on which the
declined
and
he
then
would,

full

to confess,

confession to another con-

way back to prison; this was unanimously held In4
In like manner, where a conall the Judges to be admissible.
made to a surgeon by a mother, charged with the
murder of her bastard child, and it appeared that the surgeon had
held out no inducements to confess, but a woman who was preon

stable

his

sent had advised her to do so, the confession was held admissible
same time.
by Justices Park and Ilullock, they observing at the
had been made
that if the
person having autho-

by any

promise

1

Hume,
.

,',.

ii.

M;>,

i;i.>.

:):)>.

Russell,

ii.

i

1

>,

847.

M
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rity, as

a constable or the prosecutor, the case would have been
And the result of the whole late cases on the subject

different.

1

stated to be,

is

" that a confession is not inadmissible,
though made

an exhortation, or admonition, or similar advice

after

to

speak

out, proceeding at a prior time from some one who has nothing
to do with the apprehension, prosecution, or examination of the

prisoner ; for a promise made by a person who has no authority
of any kind, is not presumed to have such an effect on the mind

of the prisoner as to induce him to confess." 2
In some old cases it has been held in Scotland, that confessions

made

to the public prosecutor, as the Advocate-Depute or the
3
It is hardly necesSolicitor-General, in jail, were admissible.

sary to observe, that these cases are to be regarded as beacons to
be avoided, not precedents to be followed. Baron Hume, while
he justly censures these judgments, inclines to the opinion that
though the confessions so elicited should have been rejected, yet

thence following, as the finding of money in places pointed
out by the prisoner, might legally have been given in evidence. 4
It appears, however, that it is the juster and the safer course to
facts

reject, not only the testimony which is tainted by such proceedings
on the part of the prosecutor, but also such facts as have occurred or come to light in consequence of such communications

between the prisoner and prosecutor.
has been laid

down

In England, however, it
which received great

as clear law, in a case

consideration, that although a confession obtained from a prisoner,
by means of promises or hopes of impunity held out to him, could

not be used in evidence against him at his trial, yet if goods
were recovered, or a corpse found at the place mentioned in such
5
confession, this fact was competent and receivable evidence.

competent to prove confessions made in jail,
either to jailers or fellow-prisoners, provided that they
are proved to have been made without undue influence,
or proved by undue means
but it is not competent to
prove confessions made to a clergyman of any persua3.

It is

;

sion.

From
1

a very remote period in our practice,

Elizabeth Gibbon's case

speth Robertson, Nov.

335

s

p er

j us tice

j

Carr.

&

P. 97

;

Russell,

1728; Wilson and
Park, Jan. 1822 ; Hertford
15,

ii.

Hall,

it

646.

'

March

10,

has been held

Russell,

ii.

647
4

1736.

Thurtell's case, and Phil.

i.

3

Hume,
108.

E1ii.
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prove confessions made in jail by one prisoner
which have been overheard by the
turnkeys and
This delicate branch of the law of evidence has rejailers.
cently undergone renewed discussion, and is now settled on
an equitable footing.
In a case at Jedburgh, it. was
proposed
to prove by the jailer's wife, certain conversations which she
had overheard by accident between two pannels in jail. The
Justice-Clerk stated, that if she had been placed there like an

competent

to

to another, or
1

eavesdropper to overhear such conversations, the evidence could
not be received but that if she heard it
accidentally, and without
;

design, it might be received ; and, as it turned out on her examination that this was the case, her testimony was received, and the
2
This was followed in the High Court
prisoners were convicted.

which received the greatest consideration.
Robert
there charged with two murders, and it was proposed
by the prosecutor to prove various conversations which he held
in jail with two prisoners- of the name of Tait and
Murray, who
had been placed in the same cell with the prisoner from the
crowded state of the jail, and which amounted very nearly to an
admission of his guilt.
These witnesses were under a serious
of
theft
and
embezzlement, which might have affected
charge
in a case

Emond was

their lives, and, before they began to give their evidence, the
Lord Advocate laid on the table a royal pardon for their crimes.

The Court, after satisfying themselves, by the examination of
the jailer and prisoners, that they had been put there accidentally,
and not ex proposito to entrap the pannel into a confession, admitted the evidence ; observing, at the same time, that it would
have been competent even without the royal pardon. 3 The competency of admitting such evidence had been previously fixed in
the case of Stewart and Guthrie, July 14, 1829, and J. Gumming Gordon and M'Kinlay, Nov. 26, 1829, on which last occaits admissibility was fully argued and reresult of these cases seems to be, that conversa-

sion the objection to
4

The

pelled.
tions held, or confessions

made

in jail, are admissible in evidence,

provided that they are proved to have been freely and voluntarily
emitted, without promises or threats of any kind, and that the
evidence of these was obtained without any premeditation or de1

James Mitchell, Jan. 9, 1678; Margaret Main, Jan.
Dec. 2, 1778; John Andrew and Others, March

shall,

Tait and Stevenson, Jedburgh, April 1824.
Clerk's

MS

*

Shaw, No. 199.

3

If),

14,

1701
1774

Amlrr-mi

;

;

Ilium-,

Robert Emond, Feb.

-in.!
ii.

:i:j(i.

1830; Ju
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sign laid by those having the custody of the establishment. Without doubt, these precautions are necessary in all such cases ; and
when any evidence of this kind is proposed to be adduced, it is
the duty of the Judge to sift narrowly, by previous examination,
the circumstances under which it has been obtained, and of the

jury to remember that even when presented in the most unexceptionable form, it is always of a suspicious character ; that it often
proceeds from a hoped or obtained exemption from prosecution,

and generally flows
from the most worthless of the community, who have superadded
to the crimes for which they were themselves placed in confinement, the betrayal of their fellow-prisoners, who had incautiously

in consideration of the evidence so tendered,

confided to them the secrets of their lives.

In one old case, a minister of religion was examined as to a
made in his presence, and that of two bailies of the

confession

And there is nothing exceptionable in the admission
borough.
of such testimony, if he heard the confession tanquam quilibct ;
that is, if he heard it as an ordinary acquaintance or by-stander,
1

and not

and under the

in the confidence

seal of religious duty.

utterly disowns any attempt to make a clergyman
of any religious persuasion whatever divulge any confessions
made to him in the course of religious visits, or for the sake of

But our law

spiritual consolation

2
;

as subversive of the great object of punish-

3
ment, the reformation and improvement of the offender.
But,
if confessions are made, not to the clergyman, but the jailer or

magistrate, in consequence of the exhortations of a clergyman,
these are rightly received as evidence ; because law cannot en-

quire into the conscientious motives which may influence a guilty
to unburden his conscience ; and, possibly, the import of the

man

religious advice may have been, to incur, by a full confession, the
punishment of sins in this world, in order to expiate the offence

and diminish
4. It

is

its

retribution in the next. 4

unlawful, at

common

even though

libel to oath,

it is

law, to refer a criminal

prosecuted only ad

dm-

lem effectum.
It
1

ante
ii.

being a general principle of law, nemo tenetur jurare

Anderson and Marshall, Dec.
ii.

648.

p.

538.

4

Rex

v.

2,

1728; Hume,

Gilham, determined by

ii.

all

335.

a

Hume,

ii.

the Judges, Easter

in

335.

1823

;

suam
9

Vide

Russell,
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it follows, that all
attempts to prove a criminal libel
the oath of the pannel, whether emitted in the earlier or
of a ea^e, is inadmissible and illegal.
It is
laid

titrpitudincm,

by

1

1

accordingly

down,

as already noticed in the claim of right, that to
oblige the
s to
depone in capital cases, albeit the libel is restricted, is con-

trary to

And, though not declared by the same high autho-

law.-'

held to be equally unlawful to exact an oath from any one
on any charge affecting his person or liberty, or which, though
not insisted on to that extent in the particular case, is of a base or

rity, it is

infamous nature. 3 Accordingly, in several late cases, all attempts
of this nature have been utterly disowned and rejected in cases
of a criminal nature, or arising out of a criminal delinquence,
though insisted in ad civilem eff turn. It was accordingly held
>

by the Court, in a case for the infringement of certain revenue
statutes in the matter of distilling, which declared it competent
by the oath of witnesses, or confession of the
meant a free and voluntary confession,
and not one extorted by an oath and the sentence accordingly
4
In a subsefollowing on a reference to oath was suspended.
rule
the
of Seswas
Court
stricter
a
still
applied by
quent case,
It there appeared that a civil action of damages had been
sion.
brought in the Sheriff Court of Lanarkshire against two defendand
ers, for a violent assault committed at night on the highway
prove the

to

libel

party, that this confession

;

;

this

was referred

The

to their oaths.

pursuer declined to prose-

cute criminally, and the Lord Ordinary and Court successively
found that such reference was incompetent, even in the civil action.

5

In

trials for

declared competent, by special statute,
and an instance has oc-

it is

usury

6
to refer the matter to the pannel's oath;

where on such a reference, and in supplement of the
other probation led in support of the libel, the accused were ac7
It is not likely that such a case should arise in modern
quitted.

curred,

times

;

though,

if it did,

there seems

some

difficulty i"

applying

these old precedents to the altered views which have since prevailed on this subject.
1

17,

HUIHO,

1600,

:J-J3. :i-J7.

ii.

5

1800
c.

Brown
7

7

'

1689,

c.

13.

s

Hume,

ii.

3.-J7.

4

Lachlan Gral.u.

'"'ami Dun!

Miller ;m<l

Smi-llii-,

I-YL.

Robert Laudor,

S.-pt. 4.

Hifis; JkOMi Wil.,.n, N..V. 11, 16(37.

v.

16)

.
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THE

most important part of the written evidence, which

usually adduced, consists of the declaration of the accused,

which an ample commentary has already been given.

1

is

on

But, be-

sides this important instrument, there are a variety of other productions which are of the utmost importance in criminal trials.

Thus, in cases of forgery the production of the forged instrument, and the writings of the prisoner and the person forged on,
by which the offence is to be detected in theft or robbery, of
the stolen or robbed goods found on the pannels, which are to be
identified by the person from whom they were taken in murder
or assaults, of the weapon by which the wounds were inflicted,
;

;

by which the progress of the injury is
the
most important links in the chain of
to be traced, form among
of the law regarding such producconsideration
The
evidence.
or of the medical reports

forms an important branch of the subject; and
are
classed
fitly
together, as the rules for their identification
they
and admissibility in evidence are nearly the same, and form the
tions, therefore,

subject of constant practice in

all

the criminal Courts.

It is indispensable to the
production of a writing- or
other
article
the
any
against
prisoner, that it be described
in such a way as to distinguish it from other articles of
1.

the same description.

The

same minuteness is obviously not required in the description of* articles to be produced in evidence, as articles stolen or
the like, which are not libelled on as productions ; because, in the
one case, all the information which the pannel receives is from
the indictment, in the other he is referred to the articles themselves in the clerk's hands.
The rules for the description of
articles, therefore, in the libel, are not, in terminis, applicable to
the goods intended to be

made use of

1

Ante,

ii.

p.

as productions

555, chap. 13.

;

but the
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is, that in the latter case any description will be held
which distinguishes the article, and serves as an index
wherebyit may be discovered in the hands of the clerk of Court.

principle
sufficient

1

Thus

sufficient, in the ordinary case, if the libel describe
the
kind of thing meant to be used in evidence, as a
generally
is

it

knife, a dagger, a pistol, a gun, a bludgeon, a woollen cloth, or
the like,
referring the pannel for a minute description to the
articles

themselves produced in the clerk's hands. 2

A

number

of authorities on this point are given by Mr Hume, which it is
unnecessary to quote, because the rule is matter of daily practice.

The point seems to have been settled in two cases at the close
of the last century, in the first of which it wT as objected to the de-

"a
scription of a production, that it was merely
pocketbook and
3
sundry of the papers stolen therewith ;" but this was repelled.
In the second, which was the noted case of Smith and Brodie,
the description in the libel was this, " a gold watch, with a chain,
seal, and key, a chest or trunk, containing various articles ; a five
pound bank-note, an iron coulter of a plough, two iron wedges,

an iron crow, a pair of curling-irons or toupee tongs, a spur, a
dark lantern, a pair of pistols, several false keys and picklocks,
and two spring saws, being all to be used in evidence against
The objection was, " that all these
you at your trial," &c.
articles admit of a variety of conclusive descriptions, such as the

name and number
number of

maker's

seal, the date and

tions are given, the pannel

of the watch, the device upon the
the note, &c. but as

no such descrip-

in the dark as to the articles to

is left

The Court " repel the objecand founding upon the articles spe4
cified in the objection, and mentioned in the indictment."
But although it is doubtless competent to describe productions
in this general way in most cases, yet there are others in which
a more minute specification must be given and in all, if the de-

be used

in

evidence against him."

tion stated to the producing

,'

the article will
scription contained in the libel prove erroneous,
In particular, in all cases where the
be cast as a production.

be described constitutes the corpus (Mirfi, as forgery,
written instrument
perjury, incendiary letter, or the like, the
must be described by such marks as will distinguish it from all

article to

others, as its date
like.
1

5

The same

Hume,

ii.

301.'

2, 17*8; Hump.

ii.

and signature,

title,

beginning words, or the

rule applies to other capital articles of evidence,
Johnstone, Jun-

Ibid.

393

*

Hume,

ii.

391

;

1

I

'-

17

-,._' Smith and

Burnct, 504, 50J.

Brodic,

OF WRITTEN EVIDENCE AND PRODUCTIONS.

590

such as the pannel's declarations, extracts of previous convictions
which must be correctly specified by their

for theft, or the like,

and the Magistrates before whom they were emitted or
took place, as without such marks no fair or distinctive description can be given, or such as distinguishes that particular paper
on which so much depends, from any other of the same sort. If

dates,

any such document, or the
was obtained, or the like, it

therefore an error occur in the date of

Court or Magistrate before which

it

will cast the production, for this plain reason, that the instrument
described in the libel is not the one now tendered in evidence. 1

On

were cast in respect
" the
libelled
on
obtained
before
were
as
they
Magistrates of
the
convictions
bore
to be before
whereas
produced
Edinburgh,"
" the
in
Police
Court
the
of
Judge presiding
Edinburgh," even
2
were
the
But slight variathough they generally
Magistrates.
tions in the description from what should have been given, have
this principle certain convictions for theft

not in every case the effect of excluding the production.
Thus
where a conviction for swindling was described as being a con-

and sentence, whereby the pannel was sentenced to twelve
months' imprisonment in the Tolbooth of Edinburgh, and it turned
out, upon production of the conviction, that it was in the Bride-

viction

well of Edinburgh, but the description was in other respects
correct, the objection was after some hesitation repelled, upon
the ground that the conviction is the material thing, and that an
error in the subordinate matter of the sentence does not affect the
essential part of the aggravation libelled, which is not of
convicted and sentenced but convicted only. 3

Where
dence,
ed.

it

a description

is

being

given of an article to be used in evi-

must be

Thus

correct, or the production of it will be preventthe libel having given notice that a L.5 bank-note was

be used in evidence against the prisoner, and the note produced being the barik-note of a banking company, the objection
was sustained, how thin and critical soever, that a bank-note
to

means the note of a chartered bank, and that the proper name
4
banking company is a banker's note. It
may well be doubted whether this case was not adjudged with
for the note of a private

but be that as it may, this decision is foland the practice, in consequence, constantly

excessive strictness

lowed
1

in practice,

Burnet, 505;

Hume,

;

ii.

390, 391

;

Buchanan

of Leney,

March

14,

3
John Law, July 13, 1824;
Gowans, June 25, 1827; Syme, 223
MS. * Smith and Brodie, Aug. 1788; Hume, ii. 390.

1687

8

Geo.

Justice- Clerk's
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" bank or bankfollowed, of libelling on money in bank-notes, as
But here, in like manner as in the former
er's notes."
an inconsiderable error \vhichdoes not touch the e<s Mitial p-irri

the description will be disregarded. Thus bank-notes are usually
ihed h' t3 ir date and number, thus " As also a bank-note
:

>

one pou
-urling, of the Royal Bank of Edinburgh, bearing to be dated 1st May, 18:24, and to be numbered A.

for

and without doubt any discrepancy between these figures and
those on the note produced, will be fatal to the production. But
an omission to libel on the letter prefixed to these figures, as A. in
the example given above, though it is usually done, is not fatal
to the note produced, as if the note is described as numbered

and the one produced has these figures, but with the letter
5f,
A. prefixed this has been held a bad objection, in respect the
letter is no part of the number, and not an essential part of the
;

1

description.

In libelling on a conviction, it is not necessary to specify the
aggravations that may have been contained in it ; but it is sufficient if it is described as a conviction for the radical offence.
the libel mention a conviction for assault, as one of the
productions against the prisoner, this is held to be a correct de-

Thus

if

bear that the pannel
scription, although the conviction produced
2
had been three times previously convicted of the same offence.
But the conviction must be described as before the Court where
dethey really were pronounced and therefore where they were
" the
of Perth," whereas
scribed as obtained before
;

Magistrates
those produced were not before the Burgh Court of Perth, but
the Magistrates sitting in the Police Court, the objection was sus3
It has been held that a dying declaration is sufficiently
tained.
described by its date,* and the signature of the Magistrate who
took it as a " deposition or writing bearing to be dated 6th April
4
1826, and to be signed G. Tait," without any thing more.

In libelling on stolen articles to be produced in evidence, it is
reference to the
very usual, of late years, to describe them by a
of the libel, which
previous description contained in that part

charges the goods stolen

thus,

;

stolen goods above specified, to
1

Scott and Ad.-uuson,

May 1,
MS.

Sl,a\v. p.

Martin, Julv

137

;

same

in

which

*

(Jlasgow, Hum.-,
Alex. Carn.irh.irl ami

Geo. Gowans, June

mreported.

as also the

sealed labels are
ii.

ls<)5;

27, 1827; Justice-Clerk's
;

" which declaration,

-'

\

3JM.

John

now
Duff,

i'-'ith,
1

*-'7

;

>ym,>,

at-

__>:].

4

April
'
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tached."

This

is

a very convenient method, because the descrip-

goods in the previous part of the charge, is
always as correct as it can be made ; and if it is sufficient in that
multo
part of the libel which charges the pannel with the crime,
in
that
which
part
merely conmajus must it be held adequate
in
be
to
articles
of
the
tains a catalogue
evidence, and
produced
tion of the stolen

where consequently

In this descrip-

lesser accuracy is required.

sufficient if the article stolen is described

by its generic
of
it is a member
which
the
particular species
appellation, though
is not given; and therefore the description of a quantity of
"
" cambric
was sustained as sufficient, though in point of
goods
tion,

it is

when produced, they turned

fact,

out to be cambric muslin

;

that

being a subordinate classification not affecting the generic appelBut if stolen goods are described as productions by cerlation.
1

tain marks,

and these marks turn out to be different from those
them as a production, as if they are

actually on them, it will cast
described as labelled J. /?.,

Bruce;
to

2

when

in truth they are labelled J.
said in the libel

numbers on bank-notes are

or if the

be not clearly discernible, when it appears on production that
in such a case they were cast as a produc;

they are discernible
tion.

3

It has also

become usual now,

or rather universal, to label all

the productions which are to be used in evidence, and to describe
them as having sealed labels attached to them. This practice is
attended with this advantage, that it serves to fix the article to

made, and thereby renders a less accurate
if no such precaution had been taken ;
for if the pannel is warned that the article of a certain kind
labelled is to be used in evidence against him, and he finds an
article of that kind in the clerk's hands so labelled, he can hardly
by possibility be mistaken as to the article intended. It has not
passed into an universal practice to do this, and therefore, a pan-

which the reference

is

description necessary than

it as an objection to the production of certain
evidence against him, that they are not labelled. 4 This
a proceeding introduced merely for the convenience of the

nel cannot state
articles in
is

prosecutor, and to facilitate the description of goods to be used
in evidence, on their production at the trial; and therefore the

pannel has no reason to complain,
1

M'Kechnie and M'Cormick, Glasgow,

Others, Nov. 23, 1818.

March

14,

1823

;

Wm.

3

Hugh

if,

Sept.

Ross, Nov. 16,

though not

he gets^

1817; ante, ii. 297. s Johnstone and
*
1818 ; unreported
Wright and Nicol,

Scott and Chas. Lyon, April 1823, Perth

2

labelled,

;

Justice-Clerk's

MS.
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such a minute description, as precludes any reasonable chain

misunderstanding what

his

is

really referred to.

very usual in cases where there are a great number
of productions to be made, as in
forgery, fraudulent bankruptcy,
It is also

perjury, or the like, to specify the whole productions in a sepainventory; and this practice has the advantage of enabling

rate

both the prosecutor and the Court to turn to the article intended
much greater facility, than if it is contained in the middle
of a long indictment.
In such a case, the inventory must be

with

signed by the clerk of Court,

if

the libel

is

in the

form of crimi-

nal letters, and by the prosecutor, if it is in that of an indictment, and the articles specified must be referred to in this man-

ner

:

" which

declaration, as also the various articles, writings,

documents, books, and accounts, specified and contained in the
inventory Xo. 1, hereunto annexed as relative hereto, being to
be produced in evidence against you." The inventory of articles
to be used in evidence, should be distinct from that of articles

on as

libelled

stolen, unless

it is

thought proper to rest on the

description of the stolen goods, as containing that of the articles
to

be used in evidence, which

quently done.

Where

perfectly competent and is freand the stolen goods are

is

this is the case,

specified in an inventory annexed to the indictment, the reference
" which declarato the productions should be in these terms:

above or hereafter libelled on as
" which destolen as above specified, or part thereof;" or thus,
claration, as also the various articles specified and contained in

tion, as also the various articles

the inventory No.

1,

hereunto annexed as relative hereto, being

be used in evidence," &c.
necessarily from the position of the

all

to

or subsequent to the reference to
2.

It

is

not

sufficient,

These
list

them

different rules arise

of productions, as before
in the libel.

that the articles

meant

to be

produced, are specified in the libel or relative inventory
in due
they iiiii-t also be produced in the clerk's hands
;

time, which in general

is

at least

two days before

the

trial.
:

For above a century past, it has been the invariable prartuv,
that all documents or articles, of whatever sort, intended to be
1

VOL.

II.

Nov. 1714;

Since Sir Robert Pi"
'2

I'

Hume,

ii.

OF
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produced against a prisoner at his trial, shall be lodged in the
hands of the clerk of Court for his inspection, a reasonable time
before the trial.
After considerable fluctuation, the rule on this

head has at length been settled on an equitable footing, which
gives no room for complaint on either side, which is this That
no article can be used in evidence against the pannel, with
respect to which the libel has not warned him of the prosecutor's
:

intention so to use it; but that

it is

sufficient if the article is

lodged with the clerk of Court in due time before the trial, that
is, in such a time as in the circumstances of the case, allows him

What

1
is considered in
sufficiently to examine and inspect it.
law as *' due time," though a very important point, has for very

been left undetermined. Every thing depends
on the circumstances of the case two days may be ample time
in most cases, the whole fifteen allowed for the service of the
libel, hardly sufficient in another where the productions are very
voluminous and complicated. The practice on this head usually
is, that the articles are lodged in the clerk's hands two days before the trial, which is usually found to be quite sufficient; but
in cases where the productions are very numerous, they should
sufficient reasons

;

bo lodged if possible at the time of service of the libel, because,
not done, it is probable that the case may be delayed
on the prisoner's motion, upon the ground that he has not had
In general, this can
sufficient time to inspect the documents.
if this is

be done with ease, because the whole productions must have been
in the hands of the counsel who drew the libel, from whom they
It is not by
can at once be transferred to the Justiciary office.
any means unusual for the Court to put off a trial, upon a solemn
affirmation on the professional character of the counsel, that the
productions were so voluminous, that they had been unable, during
the time since their lodging in the clerk's hands, to make themselves masters of their contents.
It has

been decided

in

two

cases, that

duced, but sealed up
pliance with the law ; and that

where

in the clerk's hands,
if

it is

were proa sufficient com-

articles

the pannel desires to have the
to make an application to the

parcels opened, it lies upon him
Court for that purpose. 2 Nay, what

was much stronger,

determined in one case on the Circuit, that where the
1

Hume,

Jan. 13,

i.

388; Burnet, 504.

1812; Hume,

ii.

389.

*

Adam

Lyall, Jan. 3,

1811

;

it

libel

was

gave

and Alex. O'Kane,
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notice, that certain sealed parcels were to he used in evideiu
trial, it was a sufficient compliance with the law if the p;

the

never were produced at
Sheriff-clerk of the shire

duced them
however,
the

trial,

but remained in the hands of the
from whence the case came> who pro-

all,

time at the trial the pannel being allowed,
time to inspect the contents, if he desired it, during
which was to be suspended for that purpose, if he desired
for the first

;

full

This case, however, has not been followed in practice in
nor is it probable it ever will be quoted as an authority to be implicitly relied on, after the strong and conclusive
2
Indeed there seems
reasoning of Baron Hume on the subject.
in
much reason, should the point occur again
practice, which is
it.

1

later times,

not likely, as subsequent usage has been much more favourable to
the prisoner on this subject, than the secases would render necessary, to reconsider this matter before

it

becomes too

late.

From

has arisen, it is certain, that this rule of producing the articles intended to be used in evidence in the clerk's
hands, is now become one of the cardinal points of our criminal

whatever source

it

seems impossible to hold, that this rule is adeare either
quately complied with, if any of these productions
or
withheld altogether till the trial is going on,
produced in
have
counsel
nor
his
himself
he
sealed parcels, which neither
an
laborious
how
know
any means of examining. Those who
documents
describe
and
it is in
many cases, to arrange
practice

;

and

it

operation
or productions for a

will be best able to appreciate the utter
over such voluminous productions in the

trial,

impossibility of going
space of a single day;

and therefore the only course which
should be followed, in all cases where the productions are voluminous or intricate, is to lodge them in the clerk's hands at the
time when the libel is served, and in such a form as to be there
This applies, however, only
perfectly accessible to the prisoner.
where the productions arc
to
cases
"ise the reason of it extends
in
the
numerous and
ordinary case, and especially
complicated

;

where stolen goods, how numerous soever, are produced, the
ends of justice are completely attained, if they are lodged in proon the
cess in the High Court, according to the usual practice,
conutrial
the
on
which
preceding the Monday
.

and on the

circuit,' in

at the place

'

where

Will. Mnir, Oct.

the hands of the circuit clerk,

the assi/es are to be held,

12.

1813,

GlMgOWj Humo.

ii.

In

who an

general two

.ISO.' Hume,

ibi.l.
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days before the business commences, and
tom in such cases.

this is the

uniform cus-

In cases of horse or cattle stealing, where these animals are to
in order to their being identified, they are in the

be produced,
usual

manner described

as lodged in the clerk's hands, that the
have an opportunity of seeing them. When the

prisoner may
day of trial arrives, or rather the day before, they are placed in
some convenient court or stable near the Court-house, to which the
clerk of Court gives the direction, and there seen and examined
by the witnesses. This course has been frequently adopted of

with the approbation of the Court; and the only thing
to be attended to in such cases, is to have the witnesses in attend1

late years

in the list, who can prove that the animals so
produced, are the same with those which are libelled on as stolen.

ance and inserted

3.

An

extract of a conviction or sentence of a Court,

proves Jtself,

(is

of the act 1(JS1

be proved by

does any \vrit which is probative in terms
but the application of the sentence must

;

at least

one witn<

As the law of Scotland, in criminal, equally as civil matters,
holds an extract of a sentence of a court of law to be probative,
and as much entitled to faith as the original, unless falsehood is
is probatio
pr data of the
contains, not only requiring no confirmatory proof,
but admitting none to contradict its tenor. 2
If, therefore, the
extract be ex facie unexceptionable, labouring under no apparent

alleged,
truth of

follows that a regular extract

it

what

it

and recording the proceedings of a court competent to
it is to be held
pro vcritate, and is not liable to be impeached or discredited by any
parole proof of irregularities in the proceedings which termina3
ted in the judgment. This important point was long ago settled
it
was
moved in arrest of judgment at a time
in a case where
of
witnesses were engrossed in the record,
the
when
depositions
that the record had been falsified by the alteration of a word in
nullity,

investigate the matter under discussion,

one of the depositions, after the witness had signed it, and left
the Court. The plea was overruled, in respect that the alteration,
which was merely from him to them, made no sort of difference on
the sense
1

Jolm

;

that there does not appear,

Gall, Aberdeen, Sept.

uet, 474, 475

3

Ibid.

from inspection of the

1827; Robert Waugh, Jedburgh,

Sept. 1S25.

8

Bur-

\v

Ki

l

II.N

EVIDENT

1.

AM>

ri:<

.-,!>7

rd, to bo any ground tor suspecting that such au alteration
took place, and that the plea " resolves into a challenge of the
record of Court, offered to he proved by parole evidence, which
cannot he admitted, especially as the same was not challenged
1

This was followed by a
judgment of the whole Court in the noted case already mentioned of Hannay, where, after the verdict of the jury finding the
man guilty had been recorded, and a day had elapsed before
moving for sentence, it was then moved in arrest of judgment
that five of the jurymen had not been sworn. The case was cerbefore the witness left the Court."

High Court, and received the
but the Court ultimately repelled
the objection, 2 upon the ground that it is necessary for the security of the subject, as well as the due administration of justice,
tified for

the consideration of the

most deliberate consideration

;

that the greatest faith should be given to the records of Court ;
that, "after so long an interval, parole evidence, to contra-

and

and impeach the regularity of the proceedings, as appearing
on the face of the minutes of Court, is inadmissible, and cannot
A judgment, proceeding on the
be taken into consideration."
same principle, was long ago pronounced by the Supreme Court
on advising informations in regard to a suspension of the sentence
It was there objected to a sentence of the
of a Sheriff Court.
Sheriff of Forfar, that the verdict was erroneous, as the Jury had
been divided in opinion, and the Chancellor had erroneously
It had been
given his casting vote in favour of the prosecutor.
dict

but before moving for sentence,
some weeks, the objection was stated by
petition to the Sheriff, and afterwards insisted in by suspension
" that in this case
in the Supreme Court. The Court found,
they
cannot let the suspender into the evidence offered by her for dis3
On the same principle, it was lately he Id
proving the verdict."
by the Supreme Court, in a case where it was objected to cer-

recorded without objection

which was delayed

;

for

produced against a prisoner, which stated merely
that the witnesses had been examined, without adding that they
had been sworn, and it was offered to be
by parole evitain convictions

dence that

in point of fact this

proved
had not been done, parole evidence

was incompetent 4o establish that fact. 4
But any objections arising ex facie of the record produced, or
1

Headrick, Oct. 177:5, Stirling;
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;
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Ilann.iy, July 1-

Tlioma- Connnr,

I7J7; Hurnct, 4*1

fiunn and M'Gregor, March

-

_',

1

met,
.la:.

OF WRITTEN EVIDENCE AND PRODUCTIONS.

598

which can legitimately be inferred from the expressions it conThus if it appear ex
tains, may competently be stated against it.
facie of the convictions, that some of them bear that the witnesses
were " sworn and examined," and others " examined" only, this
is held to be such decisive evidence of that essential solemnity
having been awan ting in regard to those so marked, that the con-

But if the convictions bear
" considered the declaration of the accused and taken evihaving
dence," this is held good evidence that the witnesses were put
on oath ; these expressions being justly held to warrant the infer1
victions cannot be used in evidence.

once that they were put on oath, the legal meaning of evidence
being such as is legally taken." In like manner, if a conviction
should be produced for an offence which the Court where it was
is
clearly incompetent to try, as a sentence by a
Sheriff for treason, murder, rape, fireraising, or robbery, without

pronounced

doubt the Court would be bound to ordain it to be withdrawn as
By 41 Geo. III. c. 90, it is enacted,
illegal on its very face.
that copies of the statutes of Great Britain and Ireland prior to
the Union, printed by the printer duly authorized, shall be probative in all Courts of either kingdom.

This high faith and confidence, however, is reposed only in
the original records of Court, or a regular extract or certified
copy, under the hand of the proper officer legally charged with the
custody of such documents, and the transcribing of copies of them
3
The same credit therefore is not to

for the use of the lieges.

to copies, however fair or unexceptionable, if made not
the regular custodier of the record, but any other clerk ; and
therefore where copies of English decrees were produced, not

be given

by

4
But if the
regular extracts, they were rejected by the Court.
is
call
decree
the extractor to
extracted, it is never necessary to

prove its verity, because as a probative writ it proves itself; not
even in the case of all others the strongest, where the decree of
another Court is received as probatio probata of the truth of its
contents, as in the case of a remit from the Court of Session,
5
after a conviction for forgery.

A

protest has been held a probative document, and proves itself without calling the person
who signs it as a witness. 6 But it may be doubted whether this
1

Allan Grant and Others, March 5, 1827; Syme, 144; Ann Dykes and Helen
8
M'Queen and Robson, June 4, 1832, unreported.
9, 1827; ibid. 263.

Good, Nov.
s

Burnet, 482-3.

*

Reid, Aug. 12, 1780.

Murray Stewart, Sept. 6, 1817, unreported.
6
John Thomson, Sept. 1822; Perth.

5

Burnet, 483;
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would now be followed, and the calling of the person who signed
it
dispensed with, since stricter ideas on the subject of evidence
to prevail.
The only case of legal exception to the
of
necessity
proving writings, seems to be where the decrees of
Courts, or extracts of them, are produced, or an instrument is

have come

rendered probative by the act 1681.
When the record of a foreign Court

founded on,

is

it

must be

verified according to the forms in use in that
Thus, a
country.
or
as
it
is
of
a
record
of
an
called,
copy
exemplification,
English
Court, is not received with us unless it is under the seal as well

as the

hand of the Court, which

cating copies of records

is

the usual

mode

of authenti-

1

the

by
English law.
Accordingly,
where it was objected to a witness, that he had stood in the pillory in Ireland for coining, and a copy of the judgment of the
Court of King's Bench in that country signed, it was said, by
the proper officer, was produced without the seals of the Court,
the production was held inadmissible. 2

Judgments or deliverances of Courts of law, on which diligence or other legal proceedings have followed, which have become the subject of trial or investigation, are probative without
the oath of the judge or magistrate who signed them and if they
have acted in these characters, and been reputed magistrates,
their commissions and appointments as such will be presumed,
;

unless the contrary be proved. 3 Thus, in the case of the deforcement of a constable, if the prosecutor think it necessary to produce the warrant, it is good evidence, without bringing forward
its being his warrant, and, least of all,
of his being in the commission
evidence
produce

the Justice to swear to

obliging him

to

of the peace. 4

Besides records, properly so called, there are other writings
of a public nature, as parish registers, books of corporations, of
These, however, do not prove
public companies, or the like.

themselves like records of Courts, but must be proved by parole

which properly is that of the officer or clerk who
writes them, and can swear to the accuracy and fidelity with
which they are kept.' In all such cases it is necessary that the
entire books should be exhibited, and not any part of them that
the entry which is founded on, in
is, the entire book
evidence,

;

containing

1

Gurnet, 483.
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be compared with those which precede and foldue to the writing judged of by the appearance of correctness in the book where it occurs. The proper
order that

low

it,

it

may

and the

faith

party to prove such books is the clerk who made them, or if he
is dead or removed from the situation, the one who has succeeded

him and now keeps them or if he is dead or cannot be got,
some person acquainted with the handwriting, and who can
speak to the manner in which the books were kept. Where the
;

originals cannot be produced, the only regular evidence is a copy
sworn to by one or more of the members of the incorporation, or

by the

clerk or other officer

who

either

made

the copy or

com-

with the original, for the mere extract of a writ not probative will not be sufficient. But it should be an invariable rule,

pared

it

wherever they can possibly be got, to produce the originals of all
books, documents, or papers which are required to be adduced
for if this is not done, there is always an imminent risk of the
;

copy being rejected upon the ground 'of the original not being
produced.

A

signal instance of this occurred in the case of
theft of three valuable parcels

James Murray, charged with the

A

of bank-notes from the Stirling bank.
document was there
to
be
a
list of bank-notes sent in one of
produced, purporting

the parcels by the coach from which the theft was committed ;
but as it turned out that it was only a copy, and not the original,
though sworn to by the clerk of the bank to be correct, it was
1

rejected in evidence.
Notorial instruments, executions of messengers, and the like,
executed according to the solemnities of law, are probative per se,

not challenged on the ground of forgery. 2
It is advisable,
however, always to have one of the witnesses to such instruments
if

list, in order to be ready to afford any explanation regardwhich
may be required, or to swear to the verity of the
ing
subscriptions if they shall be denied.
It is to be observed, however, in all cases in which a convic-

in the
it

tion or sentence

is

to

be produced, either in proof of a charge

against a prisoner of being previously convicted, or to discredit
or disqualify a witness, that the conviction or extract produced,
only proves that a man of the name thus set forth was convicted

on that occasion ; but it does not prove that that man was the
prisoner at the bar, even although the name is the same, because
1

James Murray, Feb. 16, 1825.

a

Bui-net,

485.
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To connect
many
persons may bear that appellation.
the conviction, therefore, with the prisoner or witness, the
party
different

must go a step

farther, and prove by the oath
the fact, that the conviction
applies to the priIf he was either present during the trial, or saw the
soner.
person convicted in jail afterwards on the sentence, this is held a
sufficient cause of
to the
knowledge to warrant him in

adducing
witness

it

who knows

swearing

application of the sentence.

Private writings, such as reports or certificates
letters, papers, or correspondence, if tendered in evi4.

dence, must be proved to be genuine by the best evidence, which is held to be in the first instance the writer ;
next, those who have seen him write ; after that, those

who have corresponded
and other persons of

with him
skill,

;

and,

lastly,

engravers

who judge comparatione

literarum.

Many of the most important parts of proof frequently depend
on written evidence of this description.
The

medical reports or certificates which are made up by a
surgeon, or medical man, who attends a person assaulted or murdered, after they have received the injury, form in
most material part of the proof in cases of that kind.
in regard to them is, that they should be made up by
cal man at the time, or in a few days after he has

general a

The

rule

the medi-

ceased to

attend the patient; that they should be written in his own hand,
and the original produced to him at the trial, proved by him to
be a true report, and then read to the jury. In this way the

evidence

is

in reality given,

this additional

ported by a written

more

under the sanction of an oath, with

circumstance to ensure

its

accuracy, that it is supout at the time, and

memorandum made
what

likely to be correct than

recollected at a subsequent
be
farther examined by the
period.
may
and
should
be
cross-examined
prosecutor,
by the prisoner in
relation to the matters contained in the certificate, and any far-

The

is

medical witness

ther questions asked which may seem material to the justice of the
case on either side.
medical report is admUMMe, though made

A

up

ex intervallo

credit as

the

;

but in such a case

one made up

symptoms

at the

it is

not entitled to the same

moment, and containing a diary of

of the case as they actually occurred,

made out

at

or

\viin

ri:.\
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the moment. For the same reason, where the sufferer's case has
been protracted to a considerable length, more than one report

should be made out

or if it is all engrossed in one, it should
;
continue the account of the symptoms in the form of a journal
from week to week ; at least, if made out in that form, it will

be esteemed more worthy of credit than

if all

made up

at

once

at the termination of the case.

If alive and accessible, the medical gentleman must of course
be called to prove that his report or certificate is a true account,
If he is dead,
and to stand any cross-examination regarding it.

may be proved to be his handwriting by those who
have had good access to know that it is so and it will be received
as evidence, not amounting indeed to what is sworn to in presence of the jury, but as what he deliberately wrote down at the
But if he is alive, but
time as a statement of what took place.

his report

;

from illness, absence, or any other
no authority for holding that it can be tendered
in evidence to be proved by another person, for that would be
like proving what an absent living witness has said by the testimony of others, which is clearly incompetent.

merely unable
cause, there

to attend,

is

Private writings of every description,

when tendered

in evi-

dence, must be sworn
by some competent evidence, to be the
of
the
handwriting
party which they profess, or are alleged by
If this is not done, a Court can pay no sort
the producer to be.
to

of regard to them, for they

may be documents

forged or got up

for the occasion, without

being the handwriting of any of the
The rule in regard to the
which
persons
they profess to be.
of
the
that
best
evidence which can be adproving
writings is,

duced

in every case to be brought forward ; and on this point,
is that of the writer himself; next, that of those

is

the best evidence

who have seen him write
those who have seen him
tion

;

next, that of those

the writing in question ; next, that of
write other deeds, not the one in ques-

who know

the handwriting generally,

from having corresponded with him, or had a charge of or been
connected with his affairs; and lastly, that of writing-masters,
engravers, and other persons who speak from their professional

and comparatione Uterarum. The law of England is nearly
the same on this point. 2 These several gradations of proof should
be attended to, in all probation of writings, where there is any
1

skill,

1

Hume,

ii.

093; Buruct, bOl

9

Phil.

i.

435, 492, 5th Edit.
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n to expect a serious dispute as to whether the
writing prois or is not genuine, and the weaker evidence not
brought
forward if the stronger can be had. But in ordinary cases, where
the authenticity is not disputed, it is sufficient to ask a witness

duced

has access to know the handwriting to be proved, whether
the handwriting of the person alleged, without
examining
the person himself, or anyone who saw him write that particular
deed, and this is constantly done in such cases in the Courts

who
it is

without objection.
be genuine by the

It is

not necessary to prove bank-notes to
bank; they prove themselves if

officers of the

not challenged as forgeries; and in cases of false coin, it is not
necessary to adduce the officers of the Mint, but any goldsmith,
2
to speak to the baseness of the coin tendered.
1

It was at one period disputed in our practice, whether proof
of the authenticity of writings comparatione literarum is competent;

and M'Kenzie and Royston have justly intimated their opinion,
that it is not such a means of proof as a judge ought to rely solely
3
on, but one which amounts to a ground of presumption only. It
has now, however, been for long settled, that such proof, though
doubtless inferior in weight to that of those who have seen the person write, or know his handwriting from personal knowledge, is

nevertheless a competent species of evidence, and such as must be
sent to the jury ; and this has been settled after great consideration,
4
5
In two late cases, the
not only in criminal but in civil cases.

point was considered so far settled by these decisions, that proof
comparatione litcrarum, in supplement of other and superior evi-

dence, was admitted without objection, and entered materially
into the conviction which was obtained in both. 6 The competence
of this species of proof, therefore, is fully established ; though the
Court do not attach in general great weight to it, from the fanci-

and contradictory nature of the evidence which is frequently
given by such persons, and certainly would in no case hold the
authenticity of a writing proved by this, unsupported by any other
ful

species of evidence,
In

1

Kngland, a strong repugnance has always been

Clerk and Broun, Nov. 9, 1802
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admissibility of proof, by similitude of handwriting ; and it was
one of the many grounds on which the attainder of Algernon

Sidney was reversed, that that species had been employed against
They admit the testimony of engravers and inspectors of

him.

franks, to speak to the general appearance of a handwriting, and
in a natural or imitated character.
And the
say, wh ether it was
1

general conclusion at which they have arrived is, that persons of
may be called to ascertain, whether handwriting is genuine,
or whether it was written at repeated strokes, like the writing of

skill

a person attempting to imitate the hand of another; but that they
cannot be allowed to give their opinion on the point, whether the
jsame

hand which wrote another paper, wrote

also the feigned

paper."

or declarations are admissible

5. Dying- depositions

against a prisoner,
died before the trial

the person

if
;

who

emitted them has

and they do not require

to be

drawn

out in the form, either of probative deeds or judicial declarations, hut must be authenticated at least by the subscription of the magistrate who takes it, and should regualso of the clerk who wr rote it,
larly bear the subscription

and must be proved by their oaths to have been emitted
sound and sober senses of the declarants.

in the

The
tftoniis

general rule of law unquestionably is, testilus non testi; and therefore, written depositions, how regu-

credendum

and solemnly soever they may have been taken, are not in
the general case admissible; for every witness must, by 1587, c.
3
But to this
90, give his evidence in presence of the assize.
larly

rule there

persons

is

an important and necessary exception in the case of
received a mortal injury from the prisoner, and

who have

whose subsequent statement, reduced to writing in the form of
a declaration, or the more solemn one of a deposition, is tendered
in evidence after his death. 4 It has been already stated, that such
statements are admissible, even when proved by the parole evidence of those who heard them, and much more so, if contained
in a written instrument made out at the time, under every precaution for'the truth of the narrative, and the fidelity of the tran1

Revit v. Eraham, 4 T. R. 497

526.'

Burnct, 495.

<

Hume,

ii.

!

407

v. Cator, 4
Esp.
Burnet, 498, 499.

King
;

N. P. 117, 145

;

Phil.

"1

\\

I\

M.

|]

I'UOljlt

I

tONS,

justly presumed, that a declaration, and

It is

script.

HI II !.\

still

moiv

under the solemn and understood circum-

a deposition omitted

stances of approaching dissolution, is more likely to l>e true, and
more probably purified from the passions of the world, than a
statement given under any other circumstances, and therefore a
is attached to such written documents,
greater
given to any other species of evidence, excepting the
Nutestimony of a witness emitted in presence of the assize.
merous instances, accordingly, are on record, where not only the
2
depositions, but the declarations of injured persons have been

degree of credit

than

is

1

received in evidence, and had a most material effect upon the
3
Nor is it only dying declarations in the proissue of the trial.
of
the
that is, declarations emitted on death-bed,
sense
word,
per
or in contemplation of death, that are receivable in this manner;

but any declaration emitted by the deceased subsequent to the
is the subject of trial in relation to that event; with
this difference only, that declarations or depositions emitted in

injury which

the immediate view of dissolution, are

more worthy of

credit

The plea
than those emitted under no such solemn impression.
has been expressly overruled, that statements by the injured
party can only be received when they are dying declarations in
the proper sense of the word, and uttered in contemplation of
death.

4

In the law of England

it

manner

in like

is

settled,

that the

declaration of a deceased person, as to the party who struck him
the mortal blow, is admissible evidence if emitted in such a state

of mind on the part of the deceased, as showed he had the approach
5
of death before his eyes at the time.
They do not admit such
declarations, unless under the impression of approaching dissolu-

though made before the deceased was informed he was in
G
it
that dangerous state, being rejected
being decided too by all
the deceased thought
as
to
whether
the
the Judges, that
question

tion,

;

himself dying, is a point for the determination of the judge before
the evidence is admitted, and not one to be left for the decision of

And

the jury/
1
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ii.
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though made with a full consciousness of approaching death, are
only admissible in evidence, where the death of the deceased is
the subject of the charge, and the circumstances of the death the
subject of the dying declaration ; and on this principle it has
been held by Justice Bayley, that in trials for robbery, the dying
2
It is
declarations of the person robbed were inadmissible.
l

otherwise, however, if the injured party in any crime has emitted
a deposition before a magistrate which is signed by him ; it is admitted in evidence, if the party who made it has died before the
trial.

3

It is not necessary, nor is it the custom, for such declarations
or depositions to be made cither in the form of judicial declaraIt is sufficient
tions, or with the testing clause of the act 1681.
if it is

took

it,

authenticated by the subscription of the magistrate who
and signed by the party if he can write and sworn by the
;

magistrate and another witness to have been emitted in the sound
senses, and under the solemn impression of approaching dissoluif

4

Nor is the last requisite indispensable ; but it is sufficient
the witnesses swear that the declaration was deliberately emitted,

tion.

and that the deceased was aware what he was saying though, if
done under the impression of death, it is an additional circum;

stance of weight in considering

In practice

its credit.

it is

usual

for the magistrate to sign the declaration, and at least one witness who is present at the time to authenticate it by the subscription of his initials, and this precaution should be taken in all cases.

In

all

cases the writing should be read over to the deceased, be-

fore the signatures are adhibited.
Where the dying declaration or deposition

son

is taken from a
pershould be emitted by means
and read over to him by the same means.

who only understands

Gaelic,

it

of a sworn interpreter ;
In a case mentioned by Burnet, the Court refused to allow the
declaration to be read, because it appeared that at the time it

was taken, all present were in great confusion, and the witnesses
were at variance as to whether it had been read over to the de5
In all cases it
ceased by a sworn interpreter before signing.
must be proved, before a declaration is admitted in evidence, that
it was deliberately, freely, and voluntarily emitted; and, if no
witnesses are included in the
1

and

Per Abbot, C.

Windham

500.

5

J. in

for rape,

Rex
per

v.

all
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Russell,
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;

ii.
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1

It is advisable, if a magistrate can he
procured, that
he present and sign the declaration hut it is not indispensable, and, in many situations, that advantage cannot possibly
-btained in the interval between the wound and the death. In
such cases, therefore, it is sufficient if the declaration of the de-

rejected.

-iiould

ceased

is

;

known individual, as the
of the parish, a neighbouring heritor, or farmer, or the

taken by any respectable and

clergyman

And in judging of the form of a written instrument taken
under such circumstances, the Court will not require the forms
and solemnities justly expected where a Sheriff and Procuratorfiscal attend at the examination, but be satisfied if the declaration
is
proved to have been freely and voluntarily emitted, under such
like.

precautions to ensure its accuracy and fidelity, as would naturally
suggest themselves to men impressed with a love of justice in
that situation.

In

all

cases the original declaration or deposition

should be produced ; there being no authority for the use of a
copy or extract in evidence ; nor is it possible that such an in-

strument can be authenticated and proved in the way requisite
to give

2

it

legal validity.
In all cases the written declaration or deposition can be given

in evidence only if the party who emitted it has actually died beIf this is not the case, the written document must

fore the trial.

be rejected, and the

trial

adjourned

till

the party himself can be

got to attend, if the prosecutor considers his evidence indispenIn the case of Chalmers, accordingly, where
sable to the case.

such declarations were tendered in evidence by the pannels, with
the prosecutor's consent, when the persons who emitted them
were alive at the time, the Court, " in respect the declarants

were

alive,

and

their

names inserted

in the list of witnesses, find

that the declarations are incompetent evidence, and that the consent of the prosecutor is not sufficient to authorize their admis-

sion as evidence in exculpation."

3

Depositions or declarations emitted by witneswhen formally examined before a magistrate in relation
to the matter libelled, are admissible against him, it' the
fj.

but they cannot be founded on
even though they cannot be brought

emitter- have since died

they are

if

still

alive,

;

forward to the trial.
1

3

Duncnn M'fm-gor, Jan. 122, 1753; M'Laurin, 75.');
Hugh rkdmrrs :m.l Oth.-r>, June \, 1813] HIIIIM-.
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being a general principle of law, that what a witness who
has deliberately said in presence of others may be
proved by the persons present who heard him much more must
It

now dead

is

1

j

the same hold, where the substance of his declaration was taken
in a written instrument in presence of a magistrate, with a

down
view

in precognition the precise matter

to elucidate

which

is

now made the subject of a public trial. Many objections arising
from the tendency of witnesses to mistake expressions, and the
probability of their account of what a deceased person had said in
relation to the matter at issue, being different from what he in-

tended, exist against receiving the former species of evidence,
which cannot be stated against the admission of a declaration or
deposition taken by a magistrate in precognition, in relation to
the very matter now at issue, read over to the deceased before
signing, and with all the precautions to ensure accuracy usually
observed by those habituated to the taking of such instruments.

There seems, therefore, to be no possible objection to such a production being received in evidence, as soon as it is established
for without doubt,
that tli" party who emitted it is since dead
;

unless tins

is

done,

it is

utterly inadmissible.

2

In the case, ac-

James Macgregor, charged with abduction and forcible marriage, a declaration emitted by her, the principal sufferer
on the occasion, before two of the Lords of Session, wherein she
had fully recounted her injuries, was, after an argument, allowed
3
to be used in evidence, first against one of the accused, and sub4
In a case at Dumsequently against his brother and associate.
fries, where a surgeon's deposition was libelled on who died becordingly, of

the Advocate-depute, afterwards President Blair,
he had known of his death he would have libelled
on the deposition as a production ; and as it was, he consented to
its being used for the prisoner, and it was produced and read ac-

fore the

trial,

stated that

if

No case has occurred of late years, where the comcordingly.
of
this species of evidence has been made the subject of
petence
investigation ; but the declarations or depositions of persons as5

who have since died, taken before the magiwho conducted the precognition, have been repeatedly li-

saulted or robbed,
strate

belled on of late years, and their production deemed so unobjectionable, that the prisoner pleaded guilty in a great degree on
1

Ante,

1752.*
case,

May

ii.

p.

512.

*

Burnet, 497;

Hume,

ii.

409.

Robert Macgregor, Dec. 27, 1753; Hume,
1778, Dumfries; Burnet, 496.
8

ii.

3

James Macgregor, Aug.

409; Burnet, 497.

5

3,

Hunter's
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unit of its import,

1

though defended by Messrs Jeffrey and

Maitland, and was transported for fourteen years.
The rule is the same in England, although they are much
more scrupulous in the general case about admitting declarations
or depositions of deceased persons, than we are in this
country.
It is there considered as a settled rule, that if it be

previously

2
proved satisfactorily to the Court, that the witness is dead or in3
4
sane, or has been kept away by the practices of the prisoner,
5
or is prevented by sickness or inability from attending, his de-

be given in evidence on the trial of an indictment,
was duly taken upon oath in the presence
the
deposition
provided
And in the
of the prisoner when charged before a magistrate. 6
position

may

case of depositions taken before the coroner, it is settled that in
the cases above mentioned, they are admissible against the pri7
soner, though he was absent at the time of taking the inquisition.

And it has been decided by all the Judges, that in the case of an
indictment for rape, the deposition of the girl, since deceased, upon
whom the offence had been committed, taken on oath before the
committing magistrate, might be read in evidence though it was
8
not signed by her; but the magistrate himself must subscribe
9
the examinations and informations taken by him.

Parole evidence, to add to or vary the deposition,
sible

10
;

and

as

it

is

not admis-

is usual for the magistrate to take the deposition

in writing, parole evidence of the information is inadmissible,
11
shown that it was not reduced to writing.

till

it is

no authority as yet in our law for holding that if a
witness is alive, though unable to attend from sickness, absence,
or any other cause, the declarations or depositions emitted by him
before a magistrate, can be brought forward against him.

There

is

general case, competent to control
or explain away a written instrument by parole evidence,
but such evidence is admissible, if it be once proved that
It is not, in the

7.

the written deed has perished without the fault of the
prosecutor.
1

Particularly

m

a case of stouthrief tried in the

j amc .

R.

,1

iii.

T

Phil.

Rum-11,
hill

;

"

7'JO.

Leach,

VOL.

Harrix.:.

i.

.'5/J4

;

"'
ii.

i.

11.

titi'J.

2u-J

Jttta

Ru.

Trials,

iv.

;

Ili-h

Bale

ii;i.

*

49'J

'>._ Hex

:

Phil,

Finning and
Phi
PIT llohoyd, Thornton's case
ii.

Russell, ii

2

i>

i.

1
,

i.

v.

ami

Knnoill, T.

;)5I.-

Windham

Ilex v.

;

;

:

..

Si'J.

;

Leach, ii. 854.
" Rex v.
1

OF WRITTEN EVIDENCE AND PRODUCTIONS.

610

being a general rule that the best evidence must, in every
1
instance, be brought forward of which the case will admit, it folIt

lows, that proof of an inferior quality, or secondary evidence,
cannot be received till it is proved that no evidence of a superior
quality, or what is called primary evidence, can be produced.

A

2
copy, therefore, cannot be produced if the original can be got,
and extending the same principle to the application of parole
proof to written evidence, it follows that no written instrument

can be controlled by parole proof, for that would be to allow the
superior kind of evidence to be counteracted or explained away
inferior.'
This, however, is to be understood only of
deeds properly so called, that is, contracts executed according to

by the

the formalities prescribed by law, as wills, dispositions, leases,
contracts, or the like ; but it does not apply to mere writings

executed by a party, unless they are jottings or memorandums

made out

moment when

the events to which they refer
do, therefore, for a witness examined
on oath to pull out of his pocket some written statements made
out by him r.v infi'milln, and not under the sanction of an oath,
at the

took place.

It

would not

or to refer to such existing in process or elsewhere

on oath, he may competently

made out

refer to

;

but,

memorandums

at the time, which, along with his oath,

when

or notes

form the best

evidence.

But

the stamp laws have no relation to criminal matters, and
where the libel set forth the receipt of two
the
by
pannel, and in evidence of the fact, receipts on un-

therefore, in a case

sums

stamped paper were tendered by the prosecutor, and it was objected, that such documents could bear no faith in judgment,
the Court repelled the objection, upon the ground that all that
was meant was, that an unstamped document should not be
received as evidence of the transaction relative to which it was
granted, -in a question between the party who granted it, and the
one who took it, or those deriving right from him, but by no

means to deprive the public prosecutor of his right, by such informal documents, to lay the foundation for the proof of a crime. 4
The rule is the same in the law of England, it being there held,
that written instruments without stamp may in some cases be
admitted, when called on to prove something collateral, and not
1

Hale,ii. 290.

Jackson

v.

2

Gilb.

Cator, Ves.

13 Bull, N. P. 293.

688.*

3

Phil. i. 380, 600; Ves. Jud. i. 402;
Aaron Bramwell, July 28, 1819, Justice Clerk's MS.
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I

Oil

<

purpose of being enforced between the parties;

this principle,

a

of exchange or promissory note

bill

1

and on

may be given

evidence though unstamped, to support an indictment for forThe
gery, or for the guilty uttering of a forged instrument."
in

t of
King's Bench unanimously held, that a draft for payment of money might be given in evidence, though unstamped,
and drawn more than ten miles from the place of payment, and
therefore not legally good without a stamp. 3
But in another
where
the
indictment
was
for
instance,
setting fire to a house,
:

with intent to defraud insurers,

it was held
by all the judges,
the
was
though
policy
properly stamped, yet, as the memorandum on the back of the policy, stating that the goods therein

that

contained had been removed to another house, in which last house
the fire-raising was committed, was not so, the policy could not

be tendered in evidence

the essence of the charge in that case,
;
the
existence
of a valid contract of insurance supon
depending
in
the
civil
which was there awanting.*
Courts,
portable

The mere

fact of finding letters of others, indicating
a criminal design, in the pannel's possession, is not evi8.

dence of

his participation in

it

;

but, if coupled with other

answer and concurring, they afford a presumption of accession, which it lies upon him to elide.
letters of his in

Taken purely by

and not confirmed by any answer from

itself,

the pannel, or any circumstance in his conduct, the mere fact of
finding in the pannel's possession, letters or writings of others
indicating a guilty design, is of course no decisive evidence against

him. 6

But

credit cannot well be refused to a letter

from the

his guilt, or relates or alpannel, which implies a confession of
ludes to the circumstances of the fact, though the letter be found

pocket, or it has been intercepted before it has reached
the place of its destination.^
letter, accordingly, addressed
and sent to a companion of one of the pannels, and recovered
in his

own

A

from him, has been admitted as evidence against the writer

own
1

trial.

PhiL

In such a case,
*

553.

i.

culist's case,

556;

7

Leach,

H-iu-k\v...
ii.

811

Pooley's case, Bos.

557.

5

March

25,

it is

;

;

Russell,

and Pul.

iii.

ii.

ii.

554

311.

396; Burnet, 487
Ibl^; Hume, ii. Oyb.

Hume,

of course necessary, that
Morton's

East.
*

Rex.

Ibid.

v.

i.

C

;

PI. Cr.

(iillson,

Uuruct, 487.

at his

should

it

A.M.

Taunt,
7

xv.i.
i.

;

.'.>;

Re-

Phil.
Phil.

i.

i.

Maiu aud AcLcson,
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be proved that the handwriting is the pannel's, by one acquainted with his writing ; but when this is done, letters written
by the pannel at the time in relation to the matter libelled, often

first

form the most material part of the evidence against him.
instance of this occurred lately in a case of forgery, where the
ters written

by the pannel,

at the time

when

An
let-

the bills charged

against him

as forgeries fell due to different persons, for the purof
pose
intercepting the notices sent by the banks to the accep-

tors,

formed the most important part of the proof of guilty know1

ledge against him.
In cases of conspiracy, combination, treason, sedition, or the
like, material evidence often arises from the writings of others

than the prisoner himself, and the question is of importance,
how far such can be admitted as evidence against him ? On this

important matter, the rule both by the Scotch and English law
that when once a pannel is proved to have been a member of
an association formed for a. particular purpose, the proceedings
is,

of the association are evidence of more or less weight against the
2
prisoner, even although neither in his handwriting, nor found
in his possession ; for one who joins a body, associated for a particular purpose, by so doing adopts as his own all their actings, in pur-

suance of the general and avowed object of the conspiracy. This
matter was fully considered on occasion of the sedition and treason
both in Scotland and England, in 1793 and 1794.
In
Muir's case, there was produced a passport of the Commissary of
the Section of the Tuileries, in favour of citizen Thomas Muir,
and a certificate dated 15th January, 1793, of his having been
trials,

admitted a

member

of the United Irishmen in Dublin.

In Skir-

ving's case, a letter found in his possession addressed to him from
Palmer, was received in evidence ; and in Gerald's case, March

1794, a copy of a newspaper, authorized by the association to
publish their speeches, motions, and resolutions, was without obIn the case of Downie and Watt,
jection admitted as evidence.
Sept. 1794, letters from

Hardy of London, to Margarott, Skirand
from
them to Hardy, were without objecothers,
tion received in evidence
and in like manner, in Hardy's trial
in England, a letter from a member of the association to which
ving, and

;

Hardy belonged, addressed
1

Malcolm

Gillespie, Sept.

dy's Treason Trial,

i.

365.

to

Margarott then at Edinburgh,

1827, Aberdeen.

Bui net, 486, per Justice Duller, Har-
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which had been intercepted

as also the

;

f>13

proceedings and minutes

of the association at Sheffield, and of the British Convention at
Edinburgh, were admitted as evidence of the acts of the Society
in

London, they being all previously proved to have been imBut it was laid down
plicated in the same general conspiracy.
at the same trial, that papers found in the possession of
conspi1

rators with the prisoner, but subsequently to his
apprehension,
should not be given in evidence, unless there was evidence to
2

show

their previous existence.
In a prosecution for a conspiracy,
has been found, that letters addressed to the prisoners, and in-

it

tercepted at the Post Office after their apprehension, could not
be used in evidence against them, as they had never been in the

custody of the prisoners, or in any

Watson's case

But

way adopted by them.

was held,

that papers found in the
lodgings
of a conspirator, at a period subsequent to his apprehension,
might be given in evidence against him, where there was a
in

it

strong presumption that his lodgings had not been entered by
any one in the interval between the apprehension and the find-

and the papers were intimately connected with the objects
3
of the conspiracy as detailed in evidence.
It is no objection, that such papers have not been published,
ing,

being used in evidence. In Algernon Sidney's case, the
ground of objection was, not that the papers had never been pubto their

they did not relate to the treasonable matters
4
charged in the indictment; and the rule now is, that writings

lished, but that

plainly applicable to

may

some treasonable design

in the indictment,

clearly be given in evidence of such design, though not

lished.

9.

pub-

5

An

article

may be produced by

a witness, and re-

ferred to in his deposition, although not libelled on as a
production ; but in such a case, it must be taken away

by the witness who

refers to

it,

and cannot be shown to

the others, or left with the jury, or
the proper sense of the word.

made a production

in

The rule, that no document, production, or article whatsoever
can be used in evidence, if it is not previously libelled on, is a
1

1

Per Duller, Hardy's trial, i. 065; and Burnet, 4-7
ii. N. P. C. 140.* Per Abbot in Watson, Stark,

Stark,

Russell,

ii.

702.

NT itc Trials xxiv.
ii.

147.

4.V2.

East, PI. Cr.

1

19

;

OF WRITTEN EVIDENCE AND PRODUCTIONS.

614,

But it is altosacred principle which admits of no modification.
if
the
witnesses
a
different
produce an article of
thing,
gether
evidence in the course of their testimony to illustrate it, or reown memory, which is not laid by them on the table

fresh their

of the Court to be exhibited to other witnesses, or examined by
the jury, but carried away by them after their testimony is con-

In such a

cluded.

way

it

is

competent

to

produce an

article

of

evidence, or exhibit it to the jury, although it is not libelled on
or described in the indictment as a production. 1
On this principle

it is

competent

to refer to notes or

memorandums made

at

the time, to refresh the memory of the witness; or to produce
books or other documents, to enable him to speak with accuracy
to

dates,

or other details

figures,

;

or to produce the staff or

weapon with which an injury was inflicted, although none of
2
these articles have been libelled on as productions.
Accordingly, it has been decided, that after a witness had been rejected,
upon the ground of having been improperly designed, he may

be brought into Court and exhibited to or by one witness,
being understood of course, that if once made use of in this

still
it

way, he

is

not again to be exhibited to any other witness, or
3
Nothing is more common, accord-

at all used as a production.

ingly, than for witnesses to bring their jottings or articles of
evidence which are not libelled on as productions, but which

they exhibit to the jury to illustrate their own evidence, and
take away with them when they leave the box.
An instance
occurred where this was objected to, but held competent in a

where the pannel was charged with malicious mischief,
by throwing vitriolic acid on the cushions of a carriage, whereby it was corroded. The prosecutor, not knowing that the injured cushion was in existence, had not libelled on it as a production
but the coachman, who was cited as a witness, brought it
with him, and he was allowed by the Court to exhibit it to the
case

;

jury to illustrate his evidence, upon condition that he took
4
away with him after it was closed.
1

4

Huuie,

ii.

394

9

Colin Campbell, Sept.

Ibid.
1

8

Hill,

Boyd, Hay, April 22, 1822

823, Inverary.

;

Hume,

ii.

394.

it
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XV.

OF PROOF IN EXCULPATION.

THE ample commentary already given on the subject of parole
proof renders any lengthened commentary on the rules of proof
in

A few simple rules will embrace
necessary to add on this head.

exculpation unnecessary.

all that it is

The plea of res judicata is good to form a bar to
new trial, if it appears that the former one, whether it
1.

a
terminated in a conviction or acquittal, was bona fide
raised and regularly gone through before a competent

Judge, that it related to the offence which is now a second
time brought sub judice, and if it proceeded through all
its
stages, to a sentence condemnatory or an acquittal.

The

plea of res judicata is not unfrequently advanced by priupon the ground of their having been already tried

soners, either

and convicted

for the offence

with which they are

now

charged,

or having obtained the benefit of an absolvitor from the charge.
The effect of such a plea in either case, if sustained, is the same,
to a clear bar to trial, if well founded, but on that

amounting

very account the more necessary to be scrupulously and minutely
examined, lest, under its cover, the most flagrant offenders should
escape with a nominal or inadequate punishment.
Upon this important matter the following rules are observed
:

or the party injured, have prosecuted in the Justiciary Court, whether at Edinburgh or on the
Circuit, unquestionably he must be content with the result which
1.

If the

Lord Advocate,

he has obtained, and cannot molest the pannel with any
proceedings

in relation to the

the case although the

name

1
matter libelled.

Nor

will

it

new
alter

of the offence be changed, as

by

charging as homicide or murder, what was formerly libelled on
under the name assault; or as theft, or breach of trust, what was

1

Hume,

ii.

479.

OF PROOF

61()

IN

EXCTI.PATION.

trial under the name of robbery, or the
The Court will not permit the important principle that
no man is to be tried twice for the same offence, to be evaded

formerly the subject of
like.

upon such flimsy grounds; and the prosecutor has himself to
blame if he has been so negligent in his conduct of the case, or
so hasty in instituting proceedings in regard to it, that he has
brought on a trial, when the nature of the case which was to be

the subject of trial was not fully understood, and the prisoner in
consequence has escaped with an inadequate punishment, or no

punishment at all, from the offence having been charged under
an erroneous denomination.
1

Even although

the proceedings have taken place in an
inferior Court, and at the instance of the private party, with
concourse of the public prosecutor, the same effect will follow,
2.

they have truly amounted to a trial for the species facti again
brought under discussion, though under a different denomination,
if

a totally different offence. 2
In a late case,
the
was
with
a
where
violent assault
charged
pannel
accordingly,
on the person of Thomas M'lnnes, one of the borough officers

and not

to a trial for

of Canongate, the plea of res judicata was sustained in respect
5 sterling of damages given by the Judge of the
of a decree for
Police Court, on a complaint at the joint instance of the private

complainer and the Procurator-fiscal, charging him with that as3
This precedent was followed by the public prosecutor,
sault.

and perhaps pushed to an undue length, in a still later case,
where the offence charged was different from the one on which
the former conviction had taken place, in respect they related to
The prisoner was there charged with
the same species facti.
murder, and in bar of trial, there was put in a conviction, at the
instance of the Procurator-fiscal, for assaulting the person who
afterwards died of his wounds, on the occasion and in the place
libelled, which had been tried before the Police Court, and terin a fine of half a guinea.

Nothing could be more obthan
the
punishment was to the offence now
viously inadequate
as it related obviously to the same occurrence, the
but
;
charged
minated

from the Glasgow Circuit, where it
the case was no farther insisted in
and
Edinburgh,
4
This
case shows how extremely cauthe
public prosecutor.
by

Court

was

1

certified the objection

stated, to

Per Lord Pitmilly, in Christian Paterson, Dec. 22, 1823; unreported

479; Burnet, 588; Hume,
4

ii.

466.

3

John Robertson, Glasgow, Dec. 1831.

Jas.

2

Hume,

Watt, Feb. 16, 1824; Shaw, No. 114

ii.
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in interfering with cases either
real complexion of the case, or

the ultimate consequences of the injuries, have not been fully ascertained; and how easily, by a want of due caution in this particular in the Police Court, the greatest criminals may escape

with a totally inadequate punishment.
3.

But

in

judging, whether the

new offence charged

is

or

is

not

the same as a former one, on which judgment has already been pronounced in an inferior Court, the Court can look only to the record, proved by production of itself or a regular extract, and cannot admit parole proof to establish, that an offence with which a
pannel is charged at the bar, is in reality the same as one bearing

a different denomination which was formerly the subject of trial.
This rule was aptly illustrated by the case of Christian Paterson, al-

This woman was charged with murder or assault ;
was objected to the trial, so far as the charge of assault was
concerned, that the pannel had been already .punished by thirty

ready noticed.

and

it

days' confinement in Bridewell for that very offence. Upon production of the conviction, however, it appeared that she had merely

been punished for " drunkenness, fighting, and returning from
banishment," on the occasion libelled and as these charges were
all ex facie different from those contained, in the indictment, the
Court held unanimously, that the trial might proceed, and that
the parole proof offered, that they both related to the same transac1
It is wo'rthy of observation, that in this
tion, was inadmissible.
case, the plea of resjudicata was only stated against the charge of
assault, and not against that of murder, though the pannel was defended by the acutest criminal lawyers at the bar; 2 a fact which renders it extremely doubtful, whether the prosecutors were not un;

duly timorous,

when they

did not insist at least in the charge of

murder in the case of John Robertson already mentioned; or
whether there is any rational ground on which, when an offence
so totally different emerges as that of murder from a Police assault,
the plea of resjudicata can be sustained against the heavier charge,
even on the clearest possible evidence from the record of the pre-

vious proceeding having related to the same criminal acts.

However this matter may stand, when it is brought under the
view of the Court, it is quite clear, that the plea of res judicata
cannot be founded on a criminal proceeding at the instance of the
1

Christiau Pat

Rlou

Messrs Jeffrey and
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private party, though with concourse of the Procurator-fiscal, if
it has not terminated in a punishment in vindictam publicam, but
in a fine or assythment to the private party, in name of solatium
The lines of separation between civil and criminal
or damages. 1

actions are quite distinct, and neither can be pleaded as a bar to
the other ; a sentence of death for murder will not exclude a

claim of damages and assythment, at the instance of the injured
party ; and in like manner, a decree of damages and assythment
cannot exclude the right of the public prosecutor to insist for
public punishment."
4. Neither his Majesty's interest, nor that of the individual,
however, can be affected by any previous conviction or acquittal
in an inferior Court, unless it was obtained in a serious and regular trial, truly calculated to answer the ends of public and private
3

were not the rule, it would be in the power of
private parties, by means of simulate or collusive actions, to deThis obtains
feat altogether the administration of public justice.
even in case of a prosecution at the instance of the Procuratorfiscal, if the proceedings appear to have been of a doubtful character, and the punishment plainly incommensurate to the of4
Still more will the same
fence which really was committed.
hold if the prosecution was at the private instance with concourse
only of the Procurator-fiscal, in which form, as the private party

justice.

is

If this

the real dominus

much more

be

collusion, or

improper proceedings, will
in those that are at the
than
readily presumed
litis,

instance of the public accuser. 5
5. To substantiate the plea of resjudicata, the former proceeding must be one subject to no inherent vice, or fatal irregularity ; it

must have been regularly and orderly conducted, and terminated
in a conviction and sentence, or acquittal, which cohered with
and was legally adapted to the charge preferred. 6 If, therefore,
there has been some inherent and radical vice in the prior proceedings, such as taints them altogether, and renders them, in the
estimation of law, no legal proceedings at all, as if one of the
jurymen was a minor, and, therefore, only fourteen legal jurors
have sat upon the assize ; 7 or if one of the jurymen has been taken
1

3

John M'Neil, Perth, April 1826, per Lord Pitmilly, unreported. 8 Hume, ii. 480.
4
Ibid. ; Burnet, 588
Innes of Dunkinty, Nov. 20, 1723; Hume, ii. 480; John

5
William Paterson, Dec. 9, 1751 ; John Brymer, Feb.
Higgins, July 11, 1723; Ibid.
6
Burnet, 588; Hume, ii.
1676; George Hardie, Jan. 9, 1677; Hume, ii. 481.

7,

466

John Sharpe, March

5,

1821

;

and Meazies, Dec. 1790

;

Hume,

ii.

469.
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so as to render the conclusion of a former
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trial,

after the evi-

dence had proceeded a certain length, impossible
or if the proreferred
to
before
a
of
was
justice
ceeding
single
peace, instead
of two or more justices, as required by law 2 or if the verdict in
1

j

;

the former case has been accidentally lost in the hands of the
3
In all these
chancellor, or burnt, or so defaced as to be illegible.

and the

like situations, the plea of res judicata cannot be mainand the pannel may be put on his trial a second time, because the prior proceedings were not such as any legal conse4
But if the
quence, one way or the other, can be attached to.
former proceeding was regular so far as the trial was concerned,
and merely failed from an error in the locus laid, or the name of

tained,

the person injured, or the like, it is held that as this is not a supervening accident, or inherent and irremediable vice, but a
blunder constructions juris, to be imputed to the prosecutor, or
those for whom he is responsible, the pannel is entitled to take the
benefit of the former trial such as it was, and cannot be again put

on

his trial for the

same

facts

under an amended denomination. 5

The

obtaining of a verdict either condemnatory or of absolon a criminal, either at the instance of the public prosecutor or the private party, is no bar to an action being raised
6.

vitor

for reparation of the patrimonial injury in
and, in that process, the civil Judge is not to

by the injured party
the civil Court

;

receive the judgments of the criminal Court as evidence one way
or the other, but is to remit the case for trial by jury just as if
no criminal proceedings at all had occurred. 6 This is the counterpart of the rule, also well established, already noticed, that an
absolvitor or sentence condemnatory, though in the criminal Court,

on the

yet,

conclusions of the

civil

can afford no bar to a

libel,

7
criminal prosecution for the same facts ; and both proceed on the
great lines of distinction between civil and criminal proceedings,

and the separate evidence
judgments.

to

which each looks

to support its

own

The

nearest relations of the pannel, with certain exceptions, are admissible in his favour.
2.

It has
1

14,

M.ny

Kl.lt-r

1.S1M;

1800

;

been already mentioned, that
or Smith, I-Yk

ro.-onl.

Hume,

ii.

:i

4fifi.

Humr,
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~
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Autc,

ii.
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ii.
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the necessity, the nearest relations may be called upon to give
Of course, the same
evidence against their kinsmen at the bar.
1

rule holds
is

when

called in exculpation ; and, accordingly, nothing
to see the parents, brothers, sisters, and

more common than

even children of pannels, above the years of puberty, adduced in
2
Without going back to older precedents, suffice
their favour.
a
it to say, that
pannel's mother was admitted in one case of recent
a brother in a third, 5 a sister in a
7
6
fourth, and a daughter of the age of sixteen in a fifth. The calling
of brothers and sisters is now become so common on the part of
3

date,

his father in another,

pannels, that

4

almost matter of daily practice

it is

;

though, unfor-

tunately, seldom with any good effect to the prisoner, because
they are usually adduced to support some incredible or absurd
story of alibi, which carries its own refutation on its face.

3.

Husband and

wife,

and children under the age of

pupilarily, are mutually inadmissible
half of their parent-.

To

when

called in be-

the general rule regarding the admissibility of near relations
same exceptions as when

in favour* of each other, there are the

they are adduced against their relations in the case of husband
and wife, and minor children. It is settled that the wife or husband of a pannel can no more be examined for than against the
8
and that as it is not competent to exother spouse at the bar
amine husband or wife personally in such a case, so neither is it
;

competent to produce any declaration emitted by them, or any
words spoken by them on a previous occasion. 9 On the same
principle, it is incompetent to call, for one of the pannels, the wife
of another pannel, also at the bar for the same act. 10
It is equally settled that a child, tinder the years of pupilarity,
as inadmissible for as against its parent, 11 being deemed inca12
pable of exercising the option requisite on such an occasion.
is

4.

1

The

Ante,

ii.

p.

objections of nonage, infamy, tutoring, interest,
460.

-

Hume,

ii.

400, 401

3

Ferguson, Glasgow,

Autumn 1829 ;

ibid.

5
James Colquhoun, Dec. 26, 1826 ; Syme, 50.
Matthew Clydesdale, Oct. 1818,
6
7
William Buchanan, Aberdeen, Spring 1823.
Eliz. Goodwin, Oct. 1.
Glasgow.
4

1819; Hume,

ii.

401.

8

9
Smith and Stevenson, Dec. 8, 1806; Hume, ii. 400
Wil10
and
Robert
Dec.
40.
1826
Wilson,
18,
George
; Syme,

liam Goldie, July 13, 1804.
11
18
Ibid
Hume, ii. 401.
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and the like, are the same in proof in exculpation as in
adduced for the prosecution.

that

Disqualifications or discrediting circumstances of this sort, are

obviously subject to the same rules on whichever side of the
The agent for the pannel has been held to be
proof they occur.

an incompetent witness in his behalf, or even on behalf of his associate at the bar charged with the same crime
a decision which,
without doubt, is well founded in relation -to such matters as fell
l

;

under his knowledge as agent but which would probably not be
extended to such cases, not often likely to occur, where the agent
is called to speak to certain facts which came to his
knowledge
tanquam quilibet, before his agency commenced. As to these he
seems competent, under reservation of his credibility, in conse;

quence of the subsequent bias which his employment may be
supposed to have occasioned.
It has been already noticed, that where it is desired by one of
the pannels, the trial of his associate will take place in the first
place, in order that if acquitted, he may have the benefit of his
2
put upon his defence; and this has
been frequently done of late years. But what shall be said if

when he himself

evidence

is

one pannel

in exculpation leads proof tending directly to throw
the guilt of the transaction upon his associate ? This very frequently occurs ; because, where the prosecutor has established
the corpus delicti against all the pannels, and brought it home to

them all generally, they endeavour to throw the crime on each
other by proof led in exculpation, with the professed design merely
This occurred in one case, where it
of liberating themselves.

was objected

for one of the pannels, that the writings proposed
be adduced for the other went to criminate him, and that it
was only competent for the prosecutor to do this ; but the Court

to

3

In a still later case, where
two
was
pannels, and uttering against
forgery
charged against
one of them only, proof was offered by the one charged with the
forgery only, that the forged signatures were all traced upon the

allowed the production objected

to.

window upon genuine

signatures by the party charged with the
was
uttering
strongly objected to by the counsel for the
other party, as tending to fix the whole crime upon him to an
extent not even attempted by the prosecutor but the Court al;

and

this

;

1

O'Neils,
a

March

19, 1801

;

Hume,

Clerk and Brown, Nov. 9, 1802

j

ii. 402;
Hurm-t, J8
Hume, ii. 1 <>_'.

'
1

Ante,

ii.

p.

241, 242.
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lowed the evidence, with the observation, that what was proved
against the other, however

by one pannel could not be evidence

In such cases, it
powerfully it may operate in his own favour.
is no doubt true that the proof led by one pannel may often prejudice, and most seriously prejudice, the case of the other; be1

cause,

however much the Court may lay it down to the jury,
minds to be influenced by any

that they are not to allow their

thing proved by any prisoner except in his own favour, it is perfectly impossible but what the jury, if they see the crime clearly
fixed by credible testimony on one of the pannels, even though

view his case with a very
from what they would have done if no such
But such a result is unavoidable,
evidence had been adduced.
and is the counterpart of a corresponding advantage which one
prisoner sometimes gains, and rightly gains, from his associate

adduced by

his associate, should not

different impression

in his declaration,

or elsewhere, taking the whole blame of the

transaction on himself.

Undoubtedly, however,

if

a jury do

take such evidence into consideration, they should do so with the
utmost possible caution ; recollecting that it is brought forward

by one prisoner under

the pressure of the strongest motives to
and often supported by their associates

fabricate false testimony,

and others witnesses of all others the most likely to lend themselves to an attempt of that description.
As to associates, or supposed associates, against whom there is
as yet no libel at all in Court, the pannel is not entitled to insist
that they should be brought to trial before he is disposed of. 2
There is no authority for holding that such persons are incompetent witnesses for the accused ; though it is seldom of course that
they are adduced, because they have no protection, when called
for the pannel, from a prosecution at the instance of the Lord
Advocate, and seldomer still that their testimony, coming from
;

so polluted a channel, can have

any weight with a jury.

If the pannel lias occasion to call for writings in
exculpation, the Court will grant such a diligence in addition to the usual one for the citation of witnesses.
5.

If the pannel has occasion to found on
writings not in his own
custody, he of course requires the aid of a diligence for that pur1

Malcolm

402.

Gillespie

and

J.

Skene Edwards, Aberdeen,

Autumn 1827.

8

Hume,

ii.
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This is granted, whenever demanded, by the Court ; an
pose.
instance of which occurred, if necessary to cite an authority for
so simple a matter, in the case of Mackenzie and Others, Dec.
30, 1802.

1

6. It is not competent to refer the verity of the charge
to the prosecutor's oath, either in public or private prosecutions.

It is

evident that

it

would be

fruitless to

allow a reference

by

the pannel to the oath of the prosecutor in those cases where the
case is taken up at the public instance, because he knows nothing
of it but from the information laid before him, and, of course,

And even
where the prosecution is at the private instance, there
seems to be no authority for any other safeguard than the oath
de calumnia already commented on, which may always be tendered to the prosecutor. 3 Baron Hume, indeed, hesitates as to
whether such a reference may not be competent on a special
point, which has emerged in the case, known to the prosecutor
4
alone, but though there seems much reason in the opinion he

cannot be expected to depone on such a reference. 2
in cases

expresses,
Court.

7.

it is

The

not as yet countenanced by any decision of the

declarations by the sufferer under the enquiry

complained of on death-bed, or at any time after it was
received, if he has since died, may be given in evidence
for the prisoner.

As evidence of this description is competent against a pannel,
and often forms the most material part of the proof against him, it
must of course be admissible in his favour 5 and indeed it must
be regarded as even of more weight when it inclines in the pannel's favour than when it is adduced against him ; because in such
a case it is brought forward in opposition to the natural and
;

may be supposed to feel for the
in the former, such declarahe
has
whereas,
injury
undergone;
tions are clouded by the influence, more or less, which such feelIt is matter of established
ings may be supposed to have had.

allowable resentment which he

1

ii.

Hume,
i:

ii.

402
i

*

Hume,

Hale, Dec.

ii.

400.

<

Ant-,

ii.

II

J

*

Hume,

ii.

403

5

Hume,
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law, accordingly, that the pannel may prove in his own favour
every word which comes out of the mouth of an injured party in

For the same
the interval between the injury and his death. 1
or
to
call
for
the
it
is
for,
reason,
produce the
pannel
competent
deceased
witness
he deems
of
a
which
or
declaration
deposition
2

but though such depositions have been
are
taken, they
incompetent evidence for the pannels equally as
the prosecutor, even with the consent of the opposite party, if
the witnesses who emitted them are still alive, even though they

material to his defence

cannot attend the

As

trial.

;

3

how far it is competent on either
on oath by examining him or others
as to statements formerly emitted not upon oath, it is sufficient
to refer to the ample circumstances in the Chapter on Parole
to the delicate question

side to contradict a witness

Proof. 4
8.

/

sive

The defence of alibi is of nil
when duly substantiated but
;

others the most decithe evidence adduced

requires to be minutely considered, and
not to be sustained, unless the circumstances

in support of

it

the plea is
were such as to render

it

impossible that the crime could

have been committed.

One
of alibi

of the most ordinary pleas resorted to by a pannel is that
and doubtless when duly qualified and fully proved, it
;

the most effectual of any ; but it requires to be carefully
scrutinized, both as to the sufficiency of the evidence and the
is

among

inference to be drawn from the facts, if fully proved ; because
the plea is not conclusive unless the alibi is circumstanced

and

qualified in such a manner as makes it not only unlikely,
but impossible, that the pannel could have done the deed at the
time and place libelled ; because the proof of alibi is in most cases
a direct impeachment of the veracity of the prosecutor's witnesses,
is not to be admitted on
light grounds, and because, it is
a plea of that short and simple sort, with respect to which the
pannel's witnesses can easily contrive an uniform and false story,
such as the prosecutor cannot well disprove, as he can cite no new

which

witnesses in reply. 5

Indeed

all

the circumstances

may

be true,

Hume, ii. 409; Reid, March 1784 ; Burnet, 589. 8 John Downie, Dec. 12, 1774
Hume, ii. 410; Carse and Orr, Glasgow, Spring 1775 ; Burnet, 589. 3 Hugh Chal4
s
mers and Others, June 14, 1813; Hume, ibid.
Ante, ii. p. 522, 523.
Hume, ii,
1

;

410, 411

;

Burnet, 596.

3
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and the falsehood lie only in applying them to a different day or
hour from that on which they actually occurred ; and it is by that
contrivance that pleas of alibi are in general rendered so difficult
to disprove. For these reasons, there is no defence which requires
minutely considered or in which the searching force of

to be so

is
frequently more required.
a general principle in the first place, that alibi is not to be
sustained as a defence, unless it renders it impossible that, if true,
1
the offence could have been committed by the prisoner. On this

able cross-examination
It is

was repeatedly found at the time when special interlowere in fashion, that an averment that the
at
a
different
was
prisoner
place from that mentioned in the libel,
near to, or about the time when the offence was committed, could
ground

it

cutors of relevancy

not be admitted to proof, unless the distance or other circumstances were such as rendered it impossible that the prisoner could
have been at the place libelled at the time set forth in the indict-

ment. 2 Thus, in a case where persons were indicted for riotously
plundering a ship in the harbour of Leven, but it appeared that
their houses were situated hard by, and they did not specify the

when they were at home, their defence of alibi was passed
over without notice. 3 In like manner, in another instance where

hours

alibi

was proponed as a defence,

it

was disregarded, because

all

that the pannels offered to prove was, that they were in bed on
the night libelled, at eleven o'clock, and were found in bed next
after the fire-raising with which they were charged had
taken place in respect the distance was only two miles, and they
4
might have risen, committed the deed, and returned to bed. In
another instance, the same plea was disregarded where the pannels were charged with accession to the great tumult at Glasgow

morning

;

in respect that the defence only stated that on the day
they were at Earston, three miles from Glasgow, at
twelve, at the same place at four in the afternoon, and at seven

in

1725

;

libelled,

evening at Rutherglen ; and that none of these allegations
rendered it impossible, but only improbable, that the pannels
should have been at Glasgow in the intervals between these
5
hours. And
when it was stated in additional defen-

in the

accordingly,
ces put in for these parties, that they were at Long Calderwood
at two o'clock of the same afternoon, and at Upstart Hall at
'Hume,

ii.

411

ami Others, Juh

II.

Burnet, 596.
17-'.

_:,,

liam Uarrach, Oct.

VOL.
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three o'clock, and that both these places were six miles from GlasThe Court found " the cause relevant to exculpate the

gow.

pannels from any facts alleged to be actually done by them
during the said time.

1'

Many more

illustrations of the

same

rule

are given by Baron Hume. 1
In the next place, it is essential that the plea of alibi shall be
adequately proved. In judging of this matter, the Court and the

jury have chiefly to consider the character of the witnesses

manner

who

which they give their evidence,
speak
and the comparative weight due to them, and the witnesses for
the prosecution. It is frequently no easy matter, even by the most
skilful examination, to detect the falsehood of an alibi.
By
making the witnesses speak to the events which really took place
on a particular day, and merely applying them to the day libelled, they are sometimes able to present a story to the jury which
hangs remarkably well together in all its parts, and wears all the
to the fact, the

air of truth,

in

because the events described are true in themselves

and only false when applied to the parday in question. The only way in which it is possible to
expose an artfully got up imposture of this description, is by a
minute and rapid cross-examination of the witnesses applied to
in relation to each other,
ticular

the circumstances previously detailed in evidence by the witnesses
some incon-

for the prosecution, in order to detect falsehood in

and not previously considered particular. Frequently
may be exposed by asking the alibi witnesses, after they
have fully and minutely narrated the events of the day libelled,
to give an equally detailed account of the preceding and succeeding days and their total inability to do that, shows that with
reference to that particular day they must have been practised
upon. Of course the weight due to their testimony is increased
if they can point out some
particular circumstance, as by an
examination before the magistrate a few days after, in relation to
the matter libelled, or by hearing that the accused was apprehended upon the charge, and being thus led to turn what they knew
of it over in their own minds, which led to its being fixed in their
memory or if they can exhibit some entry in an account or written document duly proved, and bearing the marks of authenticity
which confirms their story as to date or time.
But, after
all, the jury are frequently reduced to the difficult and painful
duty of weighing the testimony on the one side against those on
siderable

the trick

;

;

1

Hume,

ii.

412, 413

;

and see Syme, No. 22, No. 29, No. 32.
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duty, on the one hand, to
of
law
as well as of justice is
presumption
against the prosecutor, and therefore that if the evidence on both
sides is equal, or nearly so, they should incline to the side of
the other

;

so, it is their

recollect that the

mercy and on the other how much more easy it is to get up a
where the whole to be proved is the presence
;

false story of alibi,

of the prisoner at a particular place at a particular time, than a
account of all the minute particulars relating to so

false

many

different matters,
false

which

is

necessarily implied in the proof of a

charge against a prisoner.

9. Identity of person is frequently a matter of the
greatest importance to the prisoner ; and in weighing the

evidence on that head, the jury should rather consider
the identification which took place at the time, or shortly after the time, when the events libelled took place, than

what takes place ex intervallo in their presence, after the
dress or look of the prisoners may have been changed,
or the strength of their

own

recollection diminished.

In every trial the prisoner must be proved to be the man who
committed the offence libelled and therefore the rules in regard
;

to identification constitute a material part of his defence.

As

the

prosecutor may, and generally must, bring evidence to fix the
identification on the prisoner of being the man who committed
the acts libelled, so the pannel may bring evidence of an opposite description, either to

show

that he

was not the person, or

that the proof on the other side is counterbalanced by still more
credible evidence of an opposite tendency. Important questions
frequently arise on this point, in regard to which little information is to be derived

from the books.

Where the

question is a direct one of identity, it is by no means
necessary that two witnesses should speak to that fact explicitly.
Frequently one witness swears directly to the man, and another
says he resembles him, but he cannot swear he is the same. Certainly this, along with some other circumstance, as vicinity to the
spot, finding the stolen

goods upon him or the

like, is sufficient

In estimating the comparative weight due to
proof of identity.
the
on
oaths
subject of identity, it is of importance to recollect
that recognition is

much more

probable, and mistakes in regard

.
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to identity are

much less

likely de recenti than ex intervallo

;

more

especially as, on the first occasion, the dress of the parties is generally the same as when the events in question took place ; whereas
on the latter it is usually altered, and their appearance has frequently undergone a change from the effects of confinement. On
this account, the material point for the prosecutor to establish

is,

that the prisoner was recognised as the man by the witnesses,
when examined in precognition soon after the injury; and their
testimony on that head may be received and considered, even

although they can say nothing as to the prisoner at the bar, provided the prosecutor prove that that was the man shown them
before the magistrate ; for in so doing they narrate the res gesta,
and a most important part of the res gesta connected with the
case.

In regard to the point whether the prisoner is entitled to insist
removed from between the policemen or soldiers

that he shall be

who form his guard, the rule is that it is competent to do this
where the prosecutor consents but that it cannot be insisted in
by the prisoner as a matter of right, if the prosecutor does not
consent. 2 It is always a most hazardous thing for the counsel for
1

j

the prisoner to propose ; for if the witnesses for the prosecution
pick out the prisoner out of the crowd when so removed, it is
decisive as to his identity ; whereas if they merely identify him

when he

is

vation to

standing between the officers, he has always the obserto the jury that his being in that situation helped

make

them to believe he was the same.
Sometimes the witnesses say that they recognised the person
shown them in precognition to be the person referred to in their
evidence, but that they cannot say that the prisoner at the bar is
In such a
the same whom they saw when formerly examined.
to prove that he is so, and then
rendered complete.
It was once decided that a prisoner is not entitled, as a matter

case,

it lies

the chain

upon the prosecutor

is

of right, to have access by his counsel to examine the witnesses
in custody for the prosecution. 3
But usually this is indulged as

a matter of course by the Crown agent,

who

allows the prisoner's

agent and counsel to attend to precognosce those who are in jail,
and to be adduced as witnesses, in presence of one of his own
1

Bell,

July 23, 1800; Walker, July 20, 1801; Burnet, 594.

Autumn 1803;

Burnet,

ibid.

s

*
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[i

person, to prevent improper practices

being applied to them.

Evidence as to character is of weight in a doubtand in cases of homicase, and is always competent

10.
ful

;

cide, assault, rape, or the like, the

pannel may lead
dence as to the temper of the injured party.

Common

sense demonstrates that in

all cases,

where the scales
be of con-

hang at all even, proof of character must
siderable weight ; because it is far more unlikely that

of evidence

evi-

a person of

good character would commit a disgraceful offence than one of
abandoned or dissolute habits. For these reasons our practice uniformly admits a proof of good character on the prisoner's part,
it only allows, in very special cases, evidence of bad
character to be led by the prosecutor, and that only when it specially has reference to the charge in hand, as habit and repute to

although

one of

theft, or

evidence

The rule of
previous conviction to any offence.
; the prosecutor is never allowed to refer

is still stricter

to the proved bad character of the prisoner as heightening the
probability that he has been guilty of any particular criminal
action ; while the prisoner is always allowed to refer to the cha-

racter he has established, if favourable, as casting the balance in
his favour in a doubtful case.
1

From its very nature, however, such proof of character can
If the facts of the libel are
be available only in doubtful cases.
clearly established, and the felonious intent is evident, as if the
stolen goods are found in his custody, and he is identified as the

by the person from whom they were taken, it is obviously
in vain for him to refer to his general character, as rendering it
But in cases of
unlikely that he committed that proved offence.
as to the
doubt
is
a
as
there
where
a more doubtful complexion,

thief

often
veracity of the prosecutor's witnesses, proof of character
interferes with decisive effect in the prisoner's favour. This is in

an especial manner the case in all those instances where the facts
are proved or admitted, and the question is quo animo they were
committed as if stolen goods are found in his custody, or money
suspected to be embezzled is traced into his possession. Honesty
and integrity of character are of the greatest moment in all such
;

1

Hurnct, 50

J

;

Hume,

ii.

4 in.
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any account which he may be able to give as
unintentional
to the innocent or
possession of such articles.
In cases of assault or homicide in riza, the character of the
cases, in supporting

man of an easy temperament, not likely to be rufinto
a passion, is obviously of great importance in
put
the
question, often involved in obscurity, by whom
determining
the affray was commenced, or who was most to blame during the
prisoner as a

fled or

1

competent and has
been frequently admitted in practice. For the same reason, the
pannel's former acts of aggression, if violent and repeated, and
progress.

Such proof accordingly

is

clearly

j

2

especially if recent, are just grounds of presumption against him,
3
as they show the true character, the quo animo of the fatal blow.

Such matters, accordingly, may always be proved by the prosecutor dc recenti 9 and even for a remote period, if libelled on under the name of previous malice ; and in every case, if the pannel
begins to cross-examine or point to evidence as to his peaceable character, the prosecutor, till his proof is closed, may rebut

by contrary evidence.
Sometimes a proof of the character of the party injured

it

is

com-

Thus in assaults or
petent in relation to the matter libelled.
homicides in rixa, proof of his quiet peaceable temper is compe4
5
In cases of rape also,
tent, and has been frequently admitted.
the character of the

woman may competently

be enquired

into, as

enters into the essence of the question whether the connexion
was forced or voluntary. 6 In several cases such proof has been
it

admitted, both of general loose behaviour, and specific acts of
7
impropriety, though at the distance of years before ; and they

enter so deeply into the essence of the case, that their
relevancy

and competency can never be the subject of
1

dispute.

Hume, ii. 413; Burnet, 591.
M'Ghie, Jan. 17, 1791 ; Burnet, 591 ; M'Caughie
4
and Brown, Dumfries, Spring 1824 ; Justice- Clerk's notes.
Hume, ii. 413.
Hume,
5
ii. 413;
Burnet, 591.
M'Caughie and Brown, Spring 1824, Dumfries; Justice7
Clerk's notes
Burnet, 592; Hume, ii. 413.
Swords, May 1769, Glasgow 5 Smith
April 1805, Glasgow; Burnet, 592.
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XVI.

OF THE VERDICT OF ASSIZE.

The subject of the verdict of the assize was formerly one of
the most complicated of the law, and innumerable were the examples, in which, after the instances had been completely proved,
the greatest criminals escaped from some informality on the part
of the assize in drawing up their verdict.
But from these evils

we have been

effectually delivered by Sir William Rae's act,
which has introduced such salutary improvements into all the
branches of our criminal practice, and in none more than this,
by the abolition in general of written verdicts and the niceties
;

of the old law in this particular,
osity rather than practical use,

now become

may

the subject of curibe
dismissed with a
safely

very brief examination.

No adjournment of the assize is competent, after
have
once been sworn to try the case, except on
they
special grounds, and then under the safeguard of due precaution against any intercourse with its members.
1.

The

necessity of preserving the jury clear from all tampering,
or corrupt practices, during the progress of a trial,
has led at common law as well as by the force of statute, to the

solicitation,

rule that there can be no adjournment in the general case after

but they must be kept by themselves, apart
is sworn
from the world, and without any extraneous intercourse from the
1
So far
time they are first sworn till their verdict is delivered.
the assize

;

case
just and necessary rule carried in practice, that in the
even of interruption owing to unavoidable accident, as the sudden
illness of a juryman or the pannel, there can be no adjournment
of the sitting, nor any continuation of the trial with the same assize, but the jury must be discharged, and a new jury balloted
is this

on a subsequent occasion from the same assize to try the case
afresh.
This point was settled in a case which was brought by
1

1587,

c.

!1

;

Hume,

ii.

414, 41. >.
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motion in arrest of judgment from Glasgow, where the diet of a
trial had been adjourned till next day from the illness of a jury" that after the
man, the Court found,
jury was sworn, and
trial ought not to have been adthe
the
with
pannel,
charged
to
journed, but that, from the necessity of the case, the jury ought
have been discharged, and the pannel subjected to a new trial;
and therefore in this case, as the jury separated after they had

The law has
been sworn, find the proceedings null and void."
been applied in the same way in a still later case, which received
1

In England, it is also settled, that
the greatest consideration. 2
if the proceedings be interrupted by the illness of a juryman or
a
prisoner, the jury must be discharged, and the prisoner sent to

new jury. 3
This peremptory rule, however, is to be understood only of
such adjournments of the assize as lead to their separation, and
being mingled with their fellow-citizens. It does not apply to
the adjournment for half an hour or so, under the eye of the
Court, and the inspection of their macer, for rest, refreshment,
or other necessary purposes, when they do not leave the box or

This
the adjoining room, and have no intercourse with others.
takes place every day in long trials.
it has been held to
Nay,
be no objection to a trial, that one of the jurymen, on such an adjournment, had gone home for a short time, and reached his lodgings, and begun to converse with his landlord, though not upon
the subject of the trial, this being all previous to their being
4
In cases of
enclosed, and obviously no mala Jides in the case.
extreme fatigue, the Court may adjourn till next day; the jury
in the interval being sent to a
neighbouring tavern, to sleep
under the charge of a macer, sworn to keep them from any inter-

course with others
in all such cases

;

and

it is

this

5
but
;
have a previous written consent

has been done in several cases

proper to

from both parties entered on the record. 6
2.

No

intercourse with the assize should take place
sworn ; but a slight communication, if done

after they are
1

8
Janet Ronald, July 11, 1763; M'Laurin, 760; Hume, ii. 415.
Mary Elder or
3
Smith, Feb. 5, 1827; Syme, p. 71, et seq.
John Stevenson, June 1791 ; Leach, ii.
4
546; Anne Scalbert, 1794; Leach, ii. 620
Robert M'Donald, Inverness, Sept. 1821 ;
5
Shaw, No. 35; Justice- Clerk's Notes ; Thomson and Neilson,
Geo.
15, 1806

Aug.

M'Kenzie and Others, Jan. 6, 7, and
Hume,ii. 417
Hume, ibid.

8,

1803; and Provost Stewart, Oct. 27, 1747;

M!
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without any sinister design, previous to their enclosure,
not necessarily fatal to the proceedings.

is

For the same laudable purpose of preventing any improper
intercourse with the assize, after they are charged with a case, it
is a rule in our
practice, that no assizer once entered on his office
shall leave his
place,

attended by one of
his return,

till

but with the permission of the Court, and
its officers;

and no one

shall

that the proceedings shall stop
have intercourse with the assize,

or

any of them, either in or out of Court, by conversation or
otherwise, at any period of the trial.
This rule, however, how just and necessary soever, not being,
1

in this stage of the
proceedings, before the

jury are enclosed,
founded on any statutory enactment, but on the equitable principle of the common law, is to be construed in a fair and reasonIt is not therefore to
able, not a captious or punctilious sense.
be supposed, that the proceedings shall be straightway held null

and void, on account of any intercourse, how

trivial

soever,

with the assize, the result of accident or inattention, and not of
any corrupt design on any side ; but in this matter, the Court
will investigate the whole proceedings, and sustain the trial or
not, according as any corrupt design, wilful deviation from duty,

or probable injury to the pannel, does or does not appear. 2
In
several old cases, where the intercourse was of this description,
3

These
transient, the objection has been repelled.
the
first of which
in
were
late
two
followed
instances,
precedents
has been already mentioned ; 4 while in the second, one of the
trivial

and

jurymen had, on an adjournment of the business for a short time,
gone to a neighbouring public-house, but not spoken about the
case, though he had spoken on indifferent subjects, and there got
some spirits, and returned to the Court after an interval of fifteen
or twenty minutes, while the clerk of Court was still in company
with the remaining jurors. Informations were ordered, and the
Court repelled the objection. 5 In a case of unavoidable intercourse, as from one of the jurymen being taken ill, and a physician is sent by the Court for his benefit, no objection lies to the
6

proceedings.
8
3
Ibid. ii. 418.
Eliz. M'Naughton, Feb. 19, 1767; Peter Bishop,
Hume, ii. 417
March Hi, 1767; Kath. Nairne, Aug. 1765; M'lver and M'Callum, July 15, I784j
*
Robt. Lyle, Jan. 17, 1754; Hume, ii. 418.
Robt. M'Donald, Inverness, Sept. 1 s-j
a
Alex.
Shaw, No. 35, supra; ante, ii. 632. 5 Thomson and Neilson, Aug. 15, 1806.
M'Kenzie, March 14, 1827; Syme, 172.
1

1

;
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3.
dict,

After the jury are enclosed to consider their verall intercourse with them is positively prohibited,

under the pain of positive

nullity.

After the jury have arrived at the
stage of their duty,

when they

last

and most important

are left to themselves to delibe-

rate concerning their verdict, their proceedings are regulated
positive statute.

It is enacted,

by 1587,

c.

by
" That how soon

92,

the haill persute, diffenssis, and answirs thairto ar fullie hard be
the asyiss, gif ony of the saids asyssoures lies ony doubt quhairof they wad be resolvit, that they propone the same oppinly in

presence of the pairties in face of judgement, befoir thai pass out
of judgement thameselfis.
And immediatelie after that the said
assyise hes chosin thair chanceller, the clerk of the Justiciarie
enclose the said assyse them alane, or in ane house by thame-

sail

and suffer na persouen to be present with thame, or repair
them in ony wyse, nather clerke nor utheris, under pretense

selfis,

to

of farder informatioun, resolving of ane dout, or ony uther culler
But that the said hous be halden
or occasioun qhatsumever.
fast,

and na man present

thairin bot the said assasirs,

and that

cume out of

the said hous for qhatsumever
caus, or to continew the geving of thair sentence to an uther
tyme ; bot that they be inclosit as said is, unto the tyme they be

they be not

sufferit to

fully agreit, and returne thair answir be the mouth of the said
chancellair to the judge.
And our Soverane Lord, with advise

and ordainis, that gif any of the saidis
accuseris informares of his hienis advocat, utheris personis qhatsumevir, pretend in ony ways in tyme cumin, to informe, sollist,
foirsaid, decernis, declairis,

reasone, dispute, speik, or repair to the said assysis, after thair
removing furth of judgement, and inclosing of thame, in manir
aboun vritten, or utherwys transgress ony poynt of this present
act

:

In that

cit clear

be holden and pronounand
tressonis then layit to
crymes
be
act
sail
ane
sufficient warrand
present

caise, the pairtie accusit sail

and innocent of

thai

his charge.
And this
to all assysouris in criminal causis hereafter, to

partie accusit, cleane
beis contravenit."

and innocent, in

cais

ony

pronounce the

of the premissis

By this statute a plain and invariable rule is laid down for the
conduct of the jury at this period ; all intercourse after that period
must absolutely cease, from which if they swerve, the law will
presume, in the ordinary case, some irregular and partial purpose
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on the part of the accuser, and will not require, as with respect to
the period before enclosing, where all is ruled by the common
law, any special proof to that effect towards applying the sta-

A conviction was annulled accordingly, because a sheriffhad more than once entered the apartment, and one of the
jury had left it and spoken to some one without, though there
was no evidence of any thing particular or suspicious in the conversation held by him on that occasion. 2
Even, however, in this last and most secluded stage of their
proceedings, it is not to be supposed that the Court are deprived
tute.

1

officer

of

all

discretion in the matter, or absolutely obliged to sustain

every act of intercourse, how trivial soever, as a clear bar to ail
farther proceedings.
For what if it appear that it was the pannel himself or his friends

who

solicit

them

in his behalf, possibly

with the very view of stating the objection to the verdict, if it
shall prove unfavourable?
Certainly it is not to be imagined
that he can profit by so fraudulent an attempt to defeat the ends
of justice. 3
And even where this is not the case, an act of inter-

course eVidently innocent, as thrusting some quills under the
door to them, to enable them to write out their verdict; 4 or receiving a medical man sent them by the Court after enclosure,
5
along with the macer, to attend a juryman taken violently ill,
All such acts of interwill not be held to found any objection.

course, however, should take place through the Court and the
macer, their established organ of communication with the jury;
if not done in this way, they are always in the highest de6
gree hazardous and reprehensible.

and

4.
is

The commencement

of the operation of the statute

from the actual enclosure of the jury.
There

is

no warrant

in the

words of the

statute,

any more than

the reason of the thing, for holding that the sanction of the act
" after their
removing forth of
applies at an earlier period than
1
judgment, and enclosing of them in manner above mentioned."
There is no warrant for holding them enclosed before they actually are so, except in the case of some immoderate and need-

less delay,

which they are plainly blameable

for not avoiding.

8

3
*
Hume, ii. 420.
Hume, ii. 420.
Sanderson, July 1739; Marlaurin, No. 46
s
George and Robnt Wilson.
Kirkpatrk-k and Others, Dec. 8, 1760; Hume, ibid.
"
Dec. 18, 1826; Syme, 42.
Ibid, ii. 121.' Hume, ii. 421." Ibid.
1

*
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But where such undue delay does

occur, and one of the jury in
from
the
rest, and mixed with others ;
separated
consequence
the rule of the statute will be applied from the time when they
should have enclosed and, accordingly, in a case where the inis

;

terlocutor ordaining 'the assize to enclose had been signed, and
they had left the Court-room, but they had delayed enclosing,

and, in the interim, one of their number had strolled away, and
was in a quarter of an hour after found in his lodgings in Perth,
and the assize then enclosed and returned their verdict, the Court
1

straightway set it aside as being contrary to the act 1587, c. 92.
But if such an undue delay to enclose has not taken place, the
objection will be repelled ; as if the clerk had read out the interlocutor ordaining them to enclose, and one juryman had left the

Court-house, and got a few steps away unattended, and being then
met, returned to Court soon enough to hear the clerk call over
2
the names of the whole assize; or

if

the jury remain in Court

ten minutes to collect their notes, and some transient conversation take place with some of them, as they were passing through
the audience to enclose

3
;

or if the absence

is

casual,

and

for

fif-

teen minutes only, though after the interlocutor ordering them
to enclose was pronounced, if there is nothing in the case at common law to render the proceeding objectionable. In the last

Court found, " in respect that the irregularity complained of happened before the jury was enclosed, find that the act
4
At one period the jury were some1587, c. 92, does not apply."
times charged with another case, depending on analogous facts,
case, the

before enclosing; but that is an irregularity which certainly
would not be sanctioned in modern practice. 5
5.

on

The

assize

must remain enclosed

their verdict, but that

may

till
they are agreed
be determined by a simple

majority, and must be delivered verbally by the mouth
of their chancellor, unless where the Court shall direct
a written verdict to be returned, in consequence of the

verdict not being returned before the Court adjourns.

The
as said

" that
c. 92, is,
they be enclosed
unto the time they be fully agreed, and return their

direction of the act 1587,
is,

M<Callum and Menzies, May 12, 1800; Hume, ii. 421. 8 William Mills, Aug. 11,
4
3
Elizabeth M'Naughton, Feb. 19, 1767; Ibid.
Thomson
ii. 422
5
Ibid.
and Neilson, Nov. 5, 1806; Hume, ii. 423.
1

1785; Hume,
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The

Judge."

this, as explained in practice, is, that they shall remeaning
main enclosed either till their verdict is delivered viva voce by

of

the mouth of the chancellor ; or till it is committed to writing,
authenticated by the hands of their chancellor and clerk, and
When this is done, the verdict is held as made up,
sealed up.
and the jury may separate, provided they all meet again at the
1

time and place appointed by the Court to have it opened and,
in the intervening period, it should remain in the hands of the
;

chancellor.

Formerly

all verdicts

were written

a rule attended with this

;

nice and delisignal inconvenience, that the composition of this
cate instrument was left to the unaided efforts of men often but
that all correction of an
in the way of framing it
made was impossible and no parole explanation could

little skilled

error once

;

;

be received by the Court as

to

what

their intentions really were.

The frequency

of escape of prisoners, clearly proved guilty, upon
inaccuracies of this description, loudly called for a remedy ; which

has been cautiously and judiciously applied by Sir W. Kae in
successive statutes, the combined effect of which has been to eradicate this useless and

cumbrous formality almost entirely from

our practice.
first
by 54 Geo. III. c. 67, which enacted,
where the juries were unanimous, a viva voce verdict might
As this was found in practice to be a very great
be received.
it was next enacted by 6 Geo. IV. c. 22, No. 20,
improvement,
" That all verdicts, whether the
jury are unanimous or not, and
whether given on a consultation in the jury-box, or after retiring

This was done

that

and enclosing,

shall

be returned by the mouth of the chancellor

of the jury, unless where the Court shall direct written verdicts
to be returned ; and the same rules shall apply in regard to the
in the case of unanimous
receiving such verdicts as are observed
verdicts in the Court of Justiciary ; provided always, that in all
cases of verdicts being returned by the mouth of the chancellor
of the jury, where the jury shall not be unanimous in their verdict, the

thereof

chancellor shall announce the same, so that an entry
be made in the record ; and, provided also, that

may

in such a case a jury is enclosed, none of the jurors shall
allowed to separate, or to hold communication with other

when
be

1

Hume,

li.

4-J.-J.
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persons, until their verdict shall have been returned in their presence by the mouth of their chancellor."
This alteration having

been found

to be highly beneficial in practice, it was at length
" That verdicts in
enacted by 9 Geo. IV. c. 29,
15,
writing
shall be discontinued in all cases 'when the verdict is returned

before the Court adjourns ; and when on a trial before the High
Court of Justiciary at Edinburgh, a jury shall retire to consider
their verdict,

it

shall

be sufficient that one Judge remains in Court
which Judge shall have power to see the

to receive the verdict

;

verdict duly recorded when delivered, and to dismiss the jury, and
to assoilzie the pannel if not convicted by such verdict ; but if the

pannel shall be found guilty, or the terms of the verdict be such
may appear to require the consideration of the Court, such

as

shall continue the diet, and commit the pannel to prison."
similar provision was made for receiving verdicts in this manner before the Circuit Courts, because every single Judge, at

Judge

No

common law, there enjoyed such
The effect of these enactments

powers.
has been to put an end to writas it is extremely rare that a single

ton verdicts almost entirely ;
Judge cannot sit to receive their verdict

always be made by the Court where

;

an exertion which should

it is

possible, as

it

permits

explanations by the jury of what they really intended, and avoids
those errors which are so extremely frequent in cases where writIf, however, this cannot be done, the
be returned in writing ; nor can this be avoided,
as in such a case they have to separate before they make their
return, and of course might be practised upon if it is not written

ten verdicts are returned.
verdict

must

still

out and sealed before they break up for the night.
It is obvious from these enactments, that a verdict is perfectly
good which is made up in open Court, and without the jury ever
leaving the box, and nine-tenths of the verdicts which are deli-

vered are made up now in that way. But if the jury should still
prefer the form of a written verdict from the inability of the Judge

remain in Court till it is received, it is the safer course for
to adhere to the rule of the old law, that the sederunt must
not be broken up, even to ask the Judge a legal question, till it
is
although the Court in one instance held,
finally written out
though by the narrowest majority, that in such circumstances, it
to

them

;

was no objection that they returned
question to the bench.
1

into Court to put a legal

1

M'Neil, Buchanan, and Noble, Oct

2,

1818; Hume,

ii.

424
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If any attempt is made by the prosecutor to contravene the act 1587, it is the duty of the assize themselves
6.

to take cognizance of the matter, and
straightway themselves declare the accused
party innocent.

On

this point the provision of the statute is
quite express. It
"
this present act shall be a sufficient warrant to

And

declares,

all assizes in

criminal causes hereafter, to pronounce the accused

party clear and innocent, in case any of the premises is contravened."
Thus the assize themselves, in case of any such attempt by the prosecutor against them, are clearly entitled to
1

vindicate their

own honour, and apply

the law

by immediately

2
If the assize are not
finding a verdict for the pannel.
disposed
to avail themselves of this statutory privilege, which would be a

dangerous step to take de piano, in these altered times, their proper course is to state the fact to the Court, who will not fail to
apply such a remedy, by enquiring into and punishing the guilty
party, whether in the assize or elsewhere, according as the justice of the case

7.

to require.

Whether the jury

together
r/'i'ff

may seem

when the

roce,

it

retire or not, they

verdict

is

returned

must be delivered by

;

and

must
if it is

all

be

done

their chancellor, with

their concurrence.

The

verdict can, in the ordinary case, be only received in the
presence of all the persons of the assize. They must hear it read
out, if written, or delivered orally, if viva voce, in open Court,
in presence of the Judge, and then and there acknowledge it as

The way of returning a viva voce verdict is as folThe jury are asked by the presiding Judge if they are
agreed on their verdict, and who is their chancellor, or who
The chancellor then announces the verdict
speaks for them.
their verdict.

lows:

aloud, standing along with the rest of the jury, which in general
" Not
"
" Proven" or " Not Prois either
Guilty" or
Guilty,"
It may, however, be a special verdict, finding certain
or
charges proven, and the remainder not proven ; and in
things
either case, it is the duty of the clerk to take down carefully the

ven."

words of the verdict, so
1

far as

1587,

c.

they are consistent with legal phra-

92.

2

Hume,

ii.

424.
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and having embodied them in the record, he then reads
it aloud, and the question is put to them by the presiding Judge,
" Gentlemen, is this
your verdict ?" If they assent, it becomes
then a written verdict, and is as little liable to be explained, modified, or altered, as if it had been made up under the old law in
seology

;

a written form.
If the verdict

is

written, the Chancellor, from the jury-box,
all assembled at the hour appointed, in open

where the jury have

He
Court, delivers the verdict, sealed, to the presiding Judge.
the
hands
it
to
it
and
after
clerk,
himself,
by
reading
opens it,
it is verbatim engrossed in the record ; and when finished,
read aloud by him to the jury, and the Judge or clerk asks them,
" Gentlemen, is this
your verdict ?" If they assent, they are
straightway discharged, and the duty of the Court is to consider

whom

and apply the sentence.

The

great superiority of the viva voce to the written verdict

consists in this, that in the former case the jury, after
their verdict,

may

announcing

receive the observations of the bench as to

its

form and legal import, by which means the many technical forms
and niceties by which they were formerly embarrassed, are
avoided. The verdict is ultimately still written but the writing
;

takes place by the experienced hand of the clerk of Court, and
under the eye of the Judge ; instead of being made out by persons too often entire strangers to every species of legal procedure.

Of course

it is

the duty of the Judge

who

receives the verdicts

to give any explanation on any subject connected with it which
the jury desire and it is also his duty to explain to them any
technical or formal difficulty which may defeat the purpose they
have in view, or render their verdict inapplicable to the case. In
doing so, he is not in the least degree interfering with their clear
and undoubted privilege of judging on the evidence; he is merely explaining to them the technical form in which their opinion
should be expressed, and pointing out the inaccuracies which
;

might prove

fatal to their intentions.

It is the

Judge alone who is

communing with the jury at this the last and
most critical stage of their duty ; if the counsel on either side have
any thing to observe, it should be put through the Court.
entitled thus to hold

Wherever

the Judge sees that the jury, from inadvertency or
of
ignorance
legal niceties, have committed any error in point of
form, as by returning a general verdict of Guilty, where there is
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an alternative charge, or returning a verdict of Guilty of theft,
but without violence, in a case of robbery, or of theft in a case of
fraud or breach of trust
or wherever it is not clear from the
terms employed, to what extent they may mean to find the pan;

nel guilty, where there is an aggravated charge which admits of
degrees; or wherever, in short, there appears any formal error,

ambiguity, doubt, or room for double construction, in the verdict,
it is his
duty to explain the law to them, and desire them to reconsider their verdict. For this purpose they may either lay their
heads together in the jury-box, or re-enclose once and again,
until they can embody their opinion in a regular form, free from
objection. But if they have once clearly and regularly expressed their meaning, after the import of the word employed has been fully explained to them, the Judge must receive

any technical

and record the

Numerous

verdict,

how absurd

soever

it

may

be, or contra-

evidence which has been submitted to them.

dictory to the

instances accordingly have occurred, in which this
on the form of the verdict has taken place

sort of consultation

between the jury and the Court; and

in

declined to receive the verdict until

has been embodied in a

it

which the

latter

have

regular form, and contains an apt answer to the conclusions of
In a late case in the High Court, the jury, after enthe libel.
closing, proposed to return a certain verdict; which the Court
declined to receive, as inapplicable to the charge in the libel ; they

next re-enclosed, and proffered a verdict in different terms, which
held to be equally unsuitable they were then enclosed a
;

second time, and at

returned with a verdict of guilty of theft,
and
followed by a sentence of transportation.
which was received,
the
In another case,
jury, under the old form, brought in a verlast

1

" James
Alexander, present prisoner in the tolbooth
It was objected that this verdict
of Hamilton, guilty," &c.
applies to James Alexander, present prisoner in the tolbooth of
dict, finding

Hamilton, but the pannel is designed in the record copy of the
indictment to which he pleaded guilty, as "now or lately weaver
at Flemington, in the parish of Avondale, and county of Lanark,"
and that therefore the person convicted was not the person libelled.

The Court asked the jury whether

the person referred to by

them

;

the person at the bar was
and they having said he was, the

Court, on a certification, repelled the objection, and pronounced
1

VOL.

If.

George Robertson, Dec.

2S

is. Js-JO;

Syme, 4U.

OF THE VERDICT OF ASSIZE.

64-2

sentence. 1

In like manner, in another case, also under the old

written form, the jury having found a special verdict, beginning,
" considered the indictment raised
having
against the pannel," &c.

and

it

having been objected that it was not on an indictment, but
letters^ that he was tried, the Court asked the jury whe-

criminal

by the word indictment, they meant the criminal letters
upon which he had been tried and they having said they did,
ther,

;

2
Of course
the Court, on a certification, repelled the objection.
the two last cases being instances of asking the jury what they
meant under the old written form, are a fortiori applicable to a

viva voce verdict where such questions are matter of everyday
practice.

8.

If the verdict

be delivered in

writing-,

it is

compe-

tent for the assize to challenge it as not their verdict, or
as containing' a material omission or error ; but it is not

competent to challenge it as having been irregularly and
improperly obtained from them.

The chief purpose of requiring the jury to be all assembled
when the verdict is announced by the Chancellor is, that they

may

be

all

there to say whether the verdict delivered is really
any fraud or error has altered it from what they

their verdict, or if

intended. If the whole jury, with the exception of the Chancellor and clerk, assert that the writing now given in is not their

writing or that a material word, as that of Not before guilty, is
omitted or the like ; there seems to be no doubt that the objec;

tion

is

competent, and

may

be stated to the Court, and proved by
if the
import of the objection is not

the oaths of the assize. 3 But

a fundamental change or error of that description, but that there

was some impropriety or irregularity

in

making up

the verdict,

or putting or collecting the votes or the like, there seems to be

great doubt whether such an objection can be received after a
written verdict has been made up, and the jury have dispersed;
for the presumption in such a case rather is, that they have been

improperly practised upon in the interval between their verdict
being made up and its being opened by the Court while they
were separated and open to solicitation and, accordingly, in the
only case in which such an objection was stated in that stage, it
;

1

7,

James Alexander, Glasgow, April 1823.
3
1823; Record.
Hume, ii. 429.

8

Wm.

Campbell, Sept.

1823, and Nov.

OF THE VERDICT OF ASSIZE.

was held incompetent,

1

In

it

respect

643

had been received and

recorded in presence of the pannel without objection.
If the verdict be in writing it cannot be amended, explained,
or supplied by the assize in Court, on the question or suggestion
of the Judge, except to the limited extent of asking them whe-

meant the prisoner at the bar by the pannel, or the
must be taken, with all its imperfections, how gross
soever, on its head, and its import determined by the rules of
ther they

like.

It

li'ii'al construction applied to the charge, without any explanation
from the person who delivered it. 2 It is in the power of avoiding such an absurdity, by the Judge asking the Chancellor what
meant, and suggesting the correction of any technical error

may have

that

occurred, that the great advantage of viva voce
and it is so great, that since that species of

verdicts consists;

verdict was declared, the other has almost entirely disappeared

from practice.
It is no objection to a verdict that it is dated the
of
the trial, though not written out till the next day,
day
if the sederunt has continued without intermission from

9.

the one day to the other.
late case. It was objected to a verdict
bore date Sept. II, 1821 , whereas the assize did not enclose
past twelve o'clock on the night of that day, so that it really was

This point occurred in a
that
till

it

The objection was certified and repelled by
3
On the same
the Court, and the accused had sentence of death.
on
a trial on
no
a
verdict
it
is
to
following
principle,
objection
written on the 12th.

Saturday, that

10. It

is

it is

written out and dated on Sunday morning.

competent for the jury to return a verdict of
and on the latter

guilty, either as actor or art and part ;
verdict the Court are warranted in

same sentence
As

as

pronouncing the

on a simple conviction
who

the law holds that a person

one who

is

as guilty.

art

and part in any

chief agent,
j
guilty as actor or
and as every libel contains an alternative conclusion of guilty in
convict a pannel in the
that form, it follows that the
offence

is

n-t a*

iniilty as

is

jury

1

Janet Nicol

;

Maclaurin, No. 76.

1821; Sbaw, No. 53.

may

Hume,

ii.

431.

3

Donald Rankine, Nov. 19,
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due form as well as the other, and that on the verdict " guilty
art and part," the highest pains of law may follow.
The
examples of this are so numerous as to exceed all possibility of
1

enumeration. 2

A

11.
general verdict of guilty is held to mean guilty
of the whole charges in the libel, unless they are inconsistent with each other, in which case, as there is an
inextricable ambiguity ,

no sentence can follow.

The jury

are charged with the whole libel against the prisoner,
if it contains more
charges than one, or many
of
one
a
verdict
of guilty generally is held
charge,
aggravations

and therefore,

to be a return to the whole libel, and to imply a conviction of
3
In a case, accordingly, where the
all the charges as libelled.

verdict on a charge of

murder was guilty generally, and

objected that this was insufficient, on the ground that
have said that he \v;is guilty of the " crime libelled,"

it

it

was

should

and that

without sueh an addition the verdict did not properly apply to the
4
charge, the Court repelled the objection. On the same principle,
in a still later case, where the panncl was charged with culpable
homicide and reckless steering of a steam-boat, and the jury

returned a verdict of " guilty" simply, without adding " as
libelled ;" and it was objected that this was an uncertain verdict,
it did not
appear whether they meant to convict of both
charges or one only, and that in such a state of uncertainty no
sentence could follow; or, at all events, the conviction must be

as

to apply to the

presumed
bill

of suspv -asion from the

minor charge only; the Court, on a
High Court of Justiciary, where the

objection had been repelled, unanimously affirmed the judgment
without hearing the prosecutor in reply, upon the ground, that
a general verdict of guilty, where the charges are not inconsistent with each other, is a return to the whole libel. 5

But

if

this rule

the libel contains charges inconsistent with each other,
cannot be applied.
For example, if the charge is an

alternative one of theft or robbery, reset of theft, theft or breach
of trust, or the like, a general verdict of guilty cannot cover the
1

Hume,

ii.

441.

9

Crawford and Bradley, Feb.

4,

1812; M'Donald, M'Intosh, and

March 21, 1812, on which all three were executed. 3 Hume, ii. 442
*
James Gilchrist, June 13, 1608; Hume, ii. 442
Ezekiel M'Haffie, Nov. 26, 1827
Hume, ii. 193.
Sutherland,

;
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whole indictment, because the charges it contains are alternative,
and cannot co-exist. In these circumstances, if the verdict is
written in these terms, matters are inextricable and the conseAs this result,
quence is, that no sentence can be pronounced.
;

1

how complete

soever a defeat of justice,

is

unavoidable, and

plainly flo\vs from the legal principles applicable to the subject,
it should be carefully attended to in all inconsistent or alternative

charges, and the jury always informed that a general verdict of
guilty on such a libel is inept, and that they must find the pannel guilty of one or other of the alternative charges.

12.

To

authorize a sentence, the verdict,

if

not a gene-

must convict the

ral return to the libel, or part thereof,

paimcl of the particular crime set forth in the

libel.

It is obviously indispensable that the verdict shall convict the
pannel, not of a different crime from that stated in the libel, how
2
analogous soever to it, but of the identical offence there set forth.

therefore, on a charge of robbery, the jury find the pannel
3
guilty of theft; or on a charge of theft, of reset, or of what
If,

minor offence; 4 or on a charge of theft by houseof
breaking,
housebreaking only, or housebreaking with intent
5
or on a charge of concealment of pregnancy under the
to steal;

amounts

to that

49 Geo.

III. c. 14, of concealment only, without the other requiof
sites
the statute; 6 or of uttering only, on a statute which
punished the forging only and not the uttering, and the common

law charge has been abandoned; 7 or of being habit and repute
a thief, without any finding as to the theft to which it is charged
*

or on a charge of rape, of assault with intent
no sentence can follow on the verdict.

as an aggravation
to ravi.sh,'

J

;

There

is an
exception to this rule, which is in daily use of
being put in practice in the case of a charge of murder, which
authorizes the jury to return a verdict of guilty of culpable homiAnd in all cases where a crime is set forth with several
cide.
it

aggravations,
.dair,

Nov. 15,
I,
s

Win.

in the

M'Lachlan, and

1S-J4.
I

is

-Mil

;

*

Hume,

SI, iw,

Tam

121.
B,

;

~

i

n

44!>
'

Sept.

IS:.'.");

Hume,

ibid.

;

Charles Stewait and James Irvine, Aug.

1

-1

Humi>,

ii.

5,

\v,

7

I.

450

David Watt,

IVter Wallace and Others, April 17, lb'21, and

Sprinjr 1^"J,

1811, Jedburgh; and Jnmderson, Sept. L>, 180-'

ii.

either to find the

power of the jury

and June 10,
lvt.-r
9

6

180'_>.

Hei^han, Aug.

Peter Peddie,

1>4,

May

C'hri-r.

1800.

Allan Hen-

ISlO.

30, 1791

1,

.Murray, April

;

ibid.

OF THE VERDICT OF ASSIZE.

646

pannel guilty generally, which means guilty of the whole charge
as
as libelled, or guilty of so much of it as they deem proven
"
but
find
the
of
theft,
by
aggravated
housebreaking,
guilty
;

"
guilty of assault
charge of habit and repute not proven ;" or,
to the effusion of blood, but find the aggravation of being to the
danger of life not proven." Under a charge of assault, especially
with intent to rob, a conviction of simple assault is clearly com1

petent.

But if the crime is not set forth with aggravations in this way,
but as a substantive offence, as assault with intent to ravish, assault
to the danger of life, or so forth, then, on a verdict finding part
of the charge only proven, as the assault, but not the intent to
ravish, or the assault, but not to the danger of life, no sentence

can follow on the verdict, because the jury have not found the
identical

and

sole

charge set forth in the

libel

proven. It

is

other-

wise in the English law, as they hold, that under a charge of
2
petty treason the jury may convict of wilful murder, and under
a charge of burglariously entering a dwelling-house and stealing
money, a conviction of simply stealing the money can be sus3

In our practice such a conviction could be sustained
the
housebreaking was laid as an aggravation, which it
only
always should, and in such a case a similar verdict is every day
returned.

tained.

if

13.

The

verdict should always be finding- the pannel

guilty of the crime libelled, under such deductions, if
any, as the jury think fit ; hut it is no objection to a verdict, that it finds

the pannel guilty of the crime set forth

in the major, without such

an addition.

It is a fixed rule of law that the verdict must
apply to the
indictment, and convict the pannel, not of the crime or crimes
specified in the major proposition generally, but of that particular instance of it set forth in the

minor. 4

however very
good if
the verdict is applied to the charge sufficiently in substance and
to ordinary apprehension, though not expressed in the most correct fashion, nor in such words as makes it a literal echo of the
necessary to observe

1

15.
ii.

on

It is

this head, that the conviction is

2
James Keir, Perth, April 1820
Henrietta Radhourne, July 1787; Leach, No.
3
4
Withall and Overand ; Leach, 49; John Comer; Ibid. 212, 4th ed.
Hume,

452.
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The

1

proper way, undoubtedly, is for the jury to find the
pannel guilty of the crime libelled, or the crime as libelled,
under any exceptions which they may deem not proven, if there

libel.

are any such in the case ; and these words should never be omitted by an intelligent jury or cautious Judge, especially if the

crime is stated under aggravations, because they at once connect
the verdict with the species facti described in the libel.
But although these are the proper and unexceptionable words

which remove

doubt as

all

to the application of the verdict to the

not to be imagined that a verdict is open to exdoes
not employ them, or finds the pannel guilty
which
ception,
merely of the crime set forth in the major without adding as licrime, yet

belled.

A

2

"
theft,

it is

verdict, accordingly, finding the pannels guilty of
theft, and find the charge of housebreak-

but not reset of

ing not proven," was sustained after a

full argument, though the
3
words were awanting "as libelled;" and in two later cases the
"
pannels have been executed on verdicts which found them guilty

of murder," without any farther addition to connect the finding
4
So also where the jury convicted
with the murder in the libel.
the pannel " of fraudulently and feloniously using, uttering, and
vending the forged note libelled on," it was held to be a good
verdict though the circumstances of the uttering were not referred
to.

5

In three other cases mentioned by Mr Hume, the verdict
it did not bear the offence libelled, but

was held good though

general expressions merely, which obviously referred to

it.

6

14. Should a special verdict be returned, it must find
the facts, or part of them, set forth in the libel ;

proven
and they must amount to the crimes, or some of them,
specified in the major.

but they
Special verdicts were formerly very much in use ;
is
It
have now become in a great measure obsolete.
sufficient,
therefore, to observe in general, that if the jury, instead of reto find
turning a general verdict of guilty or not guilty, choose
certain special facts, as that the house was entered, but the door
was open, or the gun was fired, but not with intent to kill, or the
1

Hume,

ii.

1800; Hume,
30, 1784

;

2

453

M'Kinnon, March

15,

Ibid.

ii.

1S23;

ii.

4.V>.

Robert

Lillie

"
Mrs
Hap?art ami Forrest, July ]_, 1 S'2O
* Hdl ami Mortimer,
-J7. 1826.
July
M'Nanglitou, Fr!>. l!, 17(57; John Leproick, Juue

454.

s

Jarru^ Allan. l)-c.

"
I'.'.i/.

and Otl.'T-, Oct. 10, 1797

;

Hume,

ii.

454.
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like, the Court have then to consider, 1. whether these facts are
the facts charged in the indictment, or fall under the general allegations there made ; and, 2. whether such of them as are found

But it is
proven, amount to the crimes or any of them libelled.
of
not
into
the
niceties
this
to
enter
matter,
only beunnecessary
2
cause they are fully given by Baron Hume; but because they
1

now become

in a great measure obsolete, and from the opconversation
of
between the Court and the chancellor
portunity
of the jury, which the delivery of viva vocc verdicts occasions, no

have

such verdicts

be again returned.

no notice of any of the charges,
held to amount to an acquittal on these points.
If the verdict take

1/5.

it is

will, in all probability,

It only remains to add, that as the libel, with all its contents,
submitted to the jury, so if they do not find the pannel guilty

is

generally, but guilty of some particular charges only, this is held
good verdict as to some of these charges, and to amount

to be a

Our practice rightly construes
silence in these particulars, in such a special case, to amount to
an absolvitor of the charges so passed over ; but holds the verdict
unobjectionable in so far as the charges are concerned, which are
an acquittal of the others. 3

to

held proven. 4

A

16.

verdict

no warrant

is

for a sentence, unless

either general of guilty, or finds facts clearly
ing- to the crimes, or some of them, libelled.

is

it

amount-

A jury may find some facts nearly akin to those charged proven;
they do not actually amount to the crimes, or one of them
If,
charged, the verdict is no sufficient warrant for a sentence.

but

if

therefore, they find the possession of the stolen goods proven,
but not the guilty knowledge ; 5 or the facts sworn to be false, but
not that the oath was emitted knowing them to be false, in a
6
charge of perjury; or that the forged note libelled was uttered
7
or that the child
by the pannel, but not in the guilty knowledge
;

was missing, and no aid called for in the birth, but not that the
8
pregnancy was concealed or the housebreaking, but not the in;

8

1

Hume, ii. 455, 456.
Hume, ii. 454, 462.
No. 89; William Paton, David Black, and Others,
6

Hume,

ii.

nie, Sept.

447
11,

;

James Johnie,

1827; Hume,

May

ibid,

23, 1775
8

j

3

Murdison and Miller, M'Laurin,

May

26, 1770.

Burnet, 156

Ibid

4

Hume, ii 462.
7
Anne M'Kech-

Magdalen Alexander, Dec. 12, 1715.
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no sentence can follow on the verdict. To
be the warrant of a sentence, the jury must find the prisoners guilty, or some facts proved which are libelled, and clearly
tent to Steal libelled,

amount

to guilt in the estimation of law.

1

not competent to contradict the record of the
proceedings of the jury, e.r intervallo, by parole evidence;
17.

It is

an error, which has obviously crept in per incurifnn, appears, it may sometimes be got over, upon the
ike being de recent i orally explained.

but

if

in the case of John Hannah, already mentioned,
the jury were entered on the record as sworn, and no
objection was moved on the head of this not having been done
till after the verdict was returned, and sentence was moved for,
It

that

was found

when

it is not competent to go back upon the matter and
disprove the
record by parole proof, that this truly was not done. 2
But if an
error has occurred, obviously only clerical, as by omitting the
name of one of the jury in the sederunt of their names at making

and this is immediately objected to, and it is
was truly present by the other assizers, though
his name was omitted, the objection will be repelled. 3
So also
the inserting a juryman's name under a somewhat different spelling from that previously used, as using the word Robison instead

up the

verdict,

proved that he

of Robertson in the sederunt of the assize, will not constitute an
4
The
objection, if the persons are proved to have been the same.

" indictobjection that the verdict bore having considered the
ment," where in truth the pannel was tried on criminal letters,
has been held by the whole Court to be nugatory, the jury ha" indictment"
ving declared that by the word
they meant the
criminal letters on which the

trial

5

proceeded.

But no judgment

can follow on a verdict falsifying the locus in a libel ; for that is
a direct negative of the charge submitted to them in an essential
particular.

If

an ambiguity appears

in the verdict, the pannel,

more lenient construction and, thereof
in
case
u
murder, where the indictment stated that the
fore,
inflicted
were
with intent to murder, and the jury found
blows
in ditbio, is entitled to the

'Hume,

ii.

447.

f

John Hannah, Ju'y

Aberdeen, por Meadowbank.

4

;

1'J.

ISD).

'

William Campbell, Nov. 17, l^JO.

Peter Gordon, Nov.

An;ll

:rt,

Willi.im Robertson, Jedbunjh, April
I.i,

1S21
1>J-J.

;

'

unreportcd.
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the pannel " guilty of the crime libelled, but not with intent to
murder," this was held to be such a sentence as amounted only
to the most aggravated kind of culpable homicide, and she was
1
It is no objectransported for life instead of being executed.
tion to a written verdict, that it is partly written and partly print-

ed. 2

In a written verdict it is not indispensable that the verdict
should set forth the choosing of a chancellor, or specify the name
3
In a case where the
of the person who executed that duty.
pannels were charged with one murder and ten acts of robbery,
and the murder was departed from, and the jury found Napier
guilty of the eighth charge of robbing Brodie, and Grotto of the
tenth charge for robbing Bruce, whereas these charges were the
eighth and tenth acts of robbery charged, but the ninth and

eleventh of the whole indictment, it was held that the meaning
of the jury was clear, and that sentence must follow. 4
Where

charged the robbery of three pounds in notes, and six
and it appeared on the proof that the whole
shillings in silver
a

libel

;

was

it is
;
quite competent, under the words,
"all which, or part thereof," for the jury to return a verdict, finding the prisoner "guilty of robbing six shillings or thereby;" for

3, 6s.

a prosecutor
as

much

as

in silver

is

not bound to prove his whole libel, if he proves
5
to the crime stated in the major proposition.

amounts

CHAPTER

XVII.

OF SENTENCE, EXECUTION, AND PARDON.

THE concluding step in a criminal process, is the passing of
sentence, which, with the pardon by which it may be alleviated
or removed, naturally concludes this treatise of Criminal Law.
1. The Court, if a verdict of
guilty to any extent has
been pronounced, may either pass sentence de piano, or
adjourn the doing so till a subsequent opportunity.
1

Mary Horn

or Muckstraffie, Nov. 26, 1823.

8

Anne Brown, Perth, April 1824;

3
Peter M'Kinlay and William Donald, Dumfries,
Douglas and Adie, Feb. 4, 1822.
4
5
1819.
and
Freebairn
Spring
Grotto, March 31, 1812; Hume, ii. 454
Napier

aud Mitchell, Glasgow, Sept. 1817.
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In passing sentence, the Court may either proceed forthwith
on receiving the verdict, or they may adjourn at their pleasure
If any motion is made, or objection stated
to some later day.

judgment, they are bound to hear any thing which
the pannel has to state at the time ; but they are not bound to
or to
give him a farther adjournment to prepare his arguments,

in arrest of

1
take time to consider, unless they see cause.
They will never
indeed refuse to do either of these things, if they are supported
by any substantial reason, or the appearance even of justice to the

prisoner; but they cannot be demanded as a matter of right,
either by the prosecutor or the pannel, and considering the hands
to which the conduct of private prosecutions and prisoner's de-

fence

to

often of necessity intrusted, there are very sufficient
why it should not be established, that it is an indulgence

is

reasons

which

all

prisoners can as a matter of right lay claim.

No

objection to the libel or to the proof admitted,
can be received in arrest of judgment.
2.

The

proper stage for proponing objections to the relevancy of

the libel
to the

is,

before the interlocutor sustaining

evidence laid before the jury

when

it is

pronounced, and

it is first

tendered.

If

therefore, the proper opportunities for stating such objections
are allowed to pass without bringing them forward, they cannot be
received in arrest of judgment by the Court, but must be laid before the advisers of the

Crown, there

to receive such

weight as

they are injustice entitled to in producing a pardon or mitigation of
sentence. 2 And this rule holds equally good, if the Circuit Court
of Justiciary, which is a Supreme Court, has sustained the relevancy of an indictment or question put to a witness, in excluding
review of such finding in the Supreme Court, if the case has

any
been

punishment to be pronounced for the con3
The same must hold as to
supreme tribunal.
the indictment and
between
however
every discrepancy,
great,
the evidence adduced in support of it; as for example, if the fact
is proved to have occurred in a different parish or county from
certified as to the

sideration of that

that stated in the libel.

Still,

if this

soever, has been got over by the jury,
Xairnc and Ogilvy, Aug. 14, 1765; Hume,
Tawse, Nov. is 18; Hume, ii. 30J.
1

ii.

discrepancy, how glaring
it lies not within the pro4Gn.__'f Uunu',

ii.

4ti,1.

3

Chas.
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vince of the Court to give effect to the objection by refusing to
pronounce sentence, but, after it has been passed, application
must be made to the Royal mercy.
1

3.

A

sentence, whether absolvitor or condemnatory,
bar, not only to any subsequent trial for

is a complete
the same offence, but for any other crime involving- the
saint' .sjicrtf'fijf/t.'fi, whether at the instance of the public

or private prosecutor.
an old and fundamental principle of the Scotch law, that
thole an assize, as the phrase is, twice for the same
offence ; that is, he cannot be twice tried on the same matter or
2
And this applies to the case even of a new prosecutor,
charge.
It is

no one can

if

the libel In

same criminal conclusions;

laid for the

1

that

is

to

the Lord Advocate nor the party injured can insist
say, neither
for the pains of law, or atonement to the public, if the pannel has

been already either acquitted or convicted
those

pains at

principle
a pannel

fail

in a prosecution for

the instance of the other. 3

in those cases,

which are

far

Nor does

the

same

from numerous, where

is liable to
prosecution, at the instance of any of a numeof
rous
injured persons, as in a case of perjury, by taking the
oath of trust or possession: Certainly he cannot be made to

list

undergo successive

trials at

as choose to harass

him

the instance of as

many

freeholders,

way, but shall have his
whatever that may happen to

in this sort of

quietus from the issue of the first,
It need hardly be observed, that this rule applies to criminal conclusions properly so called, and that a sentence, either
of absolvitor or condemnatory, is no bar to a prosecution on the

be. 4

same

facts in a Civil Court, for the patrimonial injury sustained

the suffering

by

J

part.)

.

if the new
prosecutor chooses to
former charge, and lay his libel for the
under a new denomination of crime, stating them per-

Nor does

it

alter the case,

alter the shape of the

same

facts

haps as fraud instead of theft, falsehood instead of forgery, assault
or riot instead of deforcement or hamesucken, or the like.
The

law

1

evaded on such easy pretences, but
quash any subsequent libel, if the substantiality for

will not suffer itself to be

will at once

Hume,

nar, Dec. 4,

ii.

464.

s

Hume,

ii.

465

1789; John Ker, Dec.

*

Ibid.

17, 1793.

4

Ibid

5

Creditors of Skene v.

Bo-
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the criminal acts, contained in the former criminal prosecution,
and which arrived at its natural termination by a sentence one
way or other on the evidence.
On the plea of resjiidicata, and the numerous distinctions to
which it gives rise, enough has already been said. 2
1

Both parties must be present when sentence is pronounced, and if the pannel cannot then be reached, he can
4.

only be ftigitated.
a sacred rule of law, that both parties must be present at
moving for sentence the prosecutor, because no step in the process can legally be taken but in his personal presence ; the panIt is

;

aught yet seen, he may have something to allege
should
not pass against him. 3 This applies equally
sentence
why
to a sentence condemnatory as an acquittal, neither of which can
nel, because, for

be legally pronounced, unless the pannel and prosecutor are both
4
If he escapes in the interval between the verdict of
present.
the jury and sentence being moved for, it is equally incompetent
but sentence of fugitation may
to pass sentence or assoilzie him
;

be pronounced on the prosecutor's motion, as on one
maciously refuses to appear at the last diet of his
On the same principle, the pannel, at the time

moved

is

for,

must be

in his

who

trial.

contu-

5

when sentence

sound and sober senses, capable of

stating or suggesting

any thing

such an emergency.

If,

that

may

therefore, he

is

be of service to him in

either insane, drunk, or

disordered in his senses, no sentence can be pronounced while
he is in that unseemly state, but the proceedings must be ad-

journed

till

he

is

in a

fit

condition to undergo such a crisis of his

he appears on probable grounds to be insane, it is the
Court to take evidence in regard to his mental condithe
of
duty
tion, and delay pronouncing sentence until his mental health is
fate.

If

restored, or the appearances of disorder are proved to have been
6

feigned.

The

prisoner cannot apply for bail as a matter of
has been pronounced.
right, after the verdict of the jury
5.

It
1

ii.

has been already mentioned, that the prisoner

John Hannah, Nor.

624, 630.

Hume,

4,
ii.

1806; Hume,
4
471
Ibid

ii.

s

4G6
Ibid

;

but see ante,
'

Ibid.

ii.

is

not entitled

286, 287

Ante,
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bail, after the assize have enclosed to consider his
and that the parties have then entered into a judicial contract, the nature of which is, on the one hand, that the prosecutor
must abide by his libel, how defective soever it may be, and on
the other, that the prisoner renounces the benefit of bail, and engages to be personally present to legalize the proceedings, and
Where an applicareceive sentence in the event of conviction.

to

apply for

case;

1

tion for bail accordingly

was made

after verdict returned, the

only on the prosecutor's consent, and on the
sum in the bail-bond being fixed much above what was legally
2
There seems to be
exigible from a person in his rank of life.

Court granted

it

no doubt on

principle, that bail cannot be legally applied for after
verdict pronounced for in such a case, if it is a conviction to any
amount, however small, the Court are bound to take care, that
;

it is

carried into effect in specie,

forfeiture of a bail-bond,

mere
be
would
an
many prisoners

and not exchanged

which

to

for the

elusory penalty, and be generally totally disproportioned to the

punishment about to be awarded. It is constantly, therefore,
held by the bench, that after the jury have been enclosed, the
prisoner, unless the prosecutor consents, must be kept in custody
till sentence is
pronounced ; although, from the point being one
about which no difficulty ever was experienced, it is not one
which has come to be fixed by recorded decisions.
6.

been convicted of a crime
punishment, she is entitled to have

If a female convict

requiring a capital
sentence delayed, or
is

pregnant,

till

The

if it

lias

has passed, to be respited,

if

she

her delivery takes place.
that a pregnant woman must not be executed

principle,
after her delivery,

and thereby an innocent being prevented
from entering into the world, is obviously consonant to justice
and humanity, that it has been received by the laws of all civilized states, and was not even violated during the worst days of
till

the French Convention.

It has accordingly

been always received

in our practice, and that equally whether the prisoner be quick
with child or not. 3 The proper course, therefore, to adopt in

Court to delay pronouncing sentence, and
to midwives, and other persons of skill, to
the
report upon
prisoner's situation ; and if it turn out that she is
such a case,

in the

1

is

for the

meantime remit

Woddell, Glasgow,

Spring 1800

;

Ante,

ii.

Autumn 1808; Ante,
175
Hume, ii. 94
;

ii.

3

175.

Hume,

2

Bell

ii.

471.

and Others, Glasgow,
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really pregnant, the Court will delay pronouncing sentence, and
in the meantime direct them to report from time to time, till it

appears that she has been delivered.

been adopted

in several older cases, 1

This course, which had

was solemnly

fixed after

a case which was recently certified from the
Circuit at Perth, and it appeared from the report of medical men,
that the prisoner was five months gone with child.
The Court

full consideration, in

this

upon

remitted to them to

anew on

the 24th

visit

her from time to time, and

November, which they

did, setting forth
report
that she had been delivered on 12th October, when they proceeded to pass sentence of death, which was carried into execu-

The pannel was there convicted of an atrocious murder,
which rendered a permanent commutation of punishment imposbut unless in cases of such crimes, it is probable it would
sible
not now be deemed advisable to carry into complete execution a
tion.

2

;

capital sentence, after a delay produced by such a cause ; but, if
the prosecutor did not feel himself at liberty to restrict the libel,

which may be competently done even on moving
that late stage, the royal mercy would interpose

for

sentence at

to

prevent the

execution of the capital sentence.

The

sentence cannot direct any capital sentence to
be carried into execution sooner than 15 days, nor more

7

than 21 days from the date of the sentence, if to the
south of the Forth, nor in less than 20 days, or more
than 27,
ral

if to

the north of that river

punishments may

but inferior corpo;
be ordered to be inflicted in the

situation after the expiration of eight, in the second
of twelve days after pronouncing sentence.

first

The law on this subject is contained in the 11 Geo. IV. and
William IV. c. 37, which regulates the time in capital cases,
and the 3 Geo. II. c. 32, which fixes it in cases of inferior corTheir import has been already fully exporal punishment.
in
a
to
which it is sufficient to make reference. 3
plained
chapter
In all cases where the punishment is neither capital nor corporal, the sentence takes effect instantly from the moment it is pro1

1

Helen GediL-s, March 2, 1658; Katherine Nairne,

Nov. 17, 178-j;
'

Vol.

ii.

Hume

c. 2, p.

ii.

-171.

62, 63.

AU<J:.

Margaret Cunningham,

1

May

7<.:>

;

Mary Langlonds,
Hume, ii. 471.

ItfOG;
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This applies

imprisonment or transone sense, as confining or

to sentences of

portation, which, although corporal in

removing the body, are not considered

as inflicting corporal pains
in the sense of these statutes, or as falling under any of the
statutory regulations in that particular.

any error has been committed by the Circuit or
Supreme Court in naming' a day for a corporal punishment, cither within or without the statutory period, or on
8.

If

a day of public fast or thanksgiving-, it may be amended,
and a proper day named by the Supreme Court, but this

power

ot rectifying-

an error

is

not enjoyed by Inferior

Courts.
In consequence of the statutory regulations which have been
mentioned, every judgment for corporal pains now mentions a
day of execution but if it should happen, from inadvertence, that
:

the

Supreme

particular,

or Circuit Court have fallen into

it is

in their

power

any error

to alter it if the error is

before the day for execution arrives.

Many

in this

observed

instances have oc-

curred, accordingly, in which, on an error being observed in the
day fixed for a corporal punishment or execution by the Circuit

But it is only
Court, it was corrected by the Supreme Court.
the Supreme Court, either at Edinburgh or on the Circuit, which
1

possess this

power; and,

therefore, if an inferior

Judge has com-

can be rectified only by an
of
Lords
to
the
application
Justiciary, and cannot be cured by
or
in the inferior Court. In a case, acother
obtained
sist,
remedy

mitted an error in

this particular, it

where the Sheriff of Edinburgh had pronounced a sentence, ordering a prisoner to be scourged on the eighth day after
sentence, and he applied to be relieved of that part of the sentence as being contrary to the 3 Geo. II. c. 32, which forbids all
cordingly,

corporal punishment to the south of the Forth tillafter the elapsing of eight days from the date of the sentence, and the Sheriff

refused to recall that part of the sentence, but sisted execution
till the 3d
August, to let the eight days expire, the Court susthe
sentence, in so far as the corporal sentence was conpended
cerned, simpliciter.
1

2

The

proper course to have adopted would

June 3, 1731, Janet Hay; June 30, 1784, James Jack;
ii. 473.

Mackay, Aug. 25, 1796; Hume,

Hume

ii.

473.

2

Adam
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have been
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for the prosecutor to advocate the case to the

Supreme

Court, with a view to the requisite alteration of the sentence.

The

9.

Justiciary

Court

also possesses the

1

power of

in urgent cases, whether pronounced
respiting sentence
by themselves or any Inferior Court.

Besides these, there are several other situations, in which, for
the furtherance of justice or other urgent considerations, it is indispensable that a convict should receive a temporary respite.
For what if a capital convict become insane after sentence or a
;

woman

discovered to be pregnant, and it would be an unseemor
barbarous
step to carry the sentence into execution in that
ly
state or if clear evidence is discovered that the pannel is entireis

;

ly innocent of the charge, or if he falls into such a state of grievous illness, as to be incapable of enduring, without manifest

punishment, or if it is known or supposed on probable grounds, that a pardon is on its way, and will speedily arin these and the like situations, it is indispensable that a
rive ;
respite should be granted, and the Court of Justiciary, as the
peril, a corporal

supreme criminal tribunal since the suppression of the Privy
2
Council, is the natural and only authority which can grant it.
Numerous instances accordingly exist, both in former and recent
times, of such an interposition of the Supreme Court to respite
Thus, a woman
prisoners sentenced to corporal punishments.
condemned to die by the Regality Court at Glasgow, was respited by the Supreme Court, upon a petition, accompanied with
3
evidence, that she was pregnant; and the same was done in a
similar case to another female petitioner, even although the re-

ports produced along with her petition did not fully prove the
4
In like manner, on a petition from a woman
alleged pregnancy.

sentenced to be scourged, setting forth, that she was seven months
gone with child, the Court gave orders to delay the execution
5
So also Wildays after her delivery.
liam Tennant obtained a respite for three weeks, on the ground
that there had not been time to lay before his Majesty the re-

for the space of forty-two

6
port in his case.

1

ger,

Adam Mackay, Au:
Nov. 27, 1736.

1790; Hume,

VOL.

II.

ii.

474

4

;

Ilmne,

ii.

Hume,

473.

Mary LanglamN, Nov. 17,
William Tennant, March

1

r>

2 T

ii.
-

.

3,

1790.

ih

474.*

Rachel Rwl-

lUiborNun, N.n.
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The same
later times.

dispensing power has been liberally exercised in
Thus, a pannel convicted on the Circuit and sen-

tenced to death, was respited till the 28th June, to give time to
a petition for mercy on the part of the jury, which had been sent
to the Justice-Clerk instead of the Secretary of State, and, from
this circumstance, the

answer could not arrive in time

to save the

1
On the same principle, respites have been grantpannel's life.
ed to various convicts, upon the ground that their execution stood

for

an early day, that an application

for

mercy had been made

to the proper quarter, but not in time to receive

an answer, un-

was granted. 2 And, in a late instance, upon a report by the Lord Justice-Clerk, that he had
transmitted a recommendation by a jury in favour of a particular young man, but not
yet received an answer from London,
owing to the roads being blocked up with snow, the Court respited the prisoner from the 18th to the 28th February, which
less a delay'for a short period

3
had'ultimately the effect of saving his life.
On the same principle, where from some unlawful act of the

pannel himself, as by escaping from jail, a rescue at the gallows,
an artifice to prevent execution, or the like, it becomes impossible to carry the sentence into execution at the day appointed,
it is competent for the Court to fix a new
day for carrying it

into effect.

1

Where

a sentence had been respited accordingly,

and, in consequence, the original day of execution was passed,
and a letter had arrived from the Secretary of State, stating that

was his Majesty's pleasure that the respite should cease, the
Court fixed another day for the execution. 5

it

So

also, if in

consequence of the pannel sentenced

to

a corpo-

punishment in the inferior Court, having applied for a review
of the judgment in the Supreme Court, the day of execution is

ral

allowed to pass, the Court, if they ultimately affirm the sentence,
6
This has
will appoint a new day for carrying it into effect.
7
been done in several cases.
And, on the same ground, where a

pannel had obtained a respite from the Court of Justiciary upon
the false pretence that he had certain important discoveries to
Hans Regilson, June 15, 1811. a James Stewart, March 1, 1799; Andrew Law3
Charles M'Laren and Others, Feb. 10, 1803;
rie, Feb. 9, 1809; Hume, ii. 474
4
5
John Cowie, Jan. 4 and Jan. 9, 1804. 6 Hume,
Hume, ii. 474
Hume, ii. 474
7
John Findlay and Jean Watson, July 1 739 ; James Smith, Feb. 1 6, 1 753 ;
ii. 475.
1

I.yall's case,

Jan. 17, 1754.
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make, the Court

totally disregarded his plea, that as the original
had passed, no other could be named, and senof
execution
day
tenced him afresh on a new day. 1

10. If a lawful sentence has been given, but, from mistake or inattention, has not been carried into effect, or
full effect, on the appointed day, it cannot thereafter be
legally enforced.
If a sentence has been lawfully pronounced, but the day fixed
it into execution has been allowed to pass from accident or inadvertence, the Sheriff or Magistrate intrusted with
for carrying

the performance of that painful duty, cannot legally carry it into
2
For the appointed day of execution is the
effect on a later day.
limitation of the sentence, and the pannel has done nothing by
his acts, either legal or illegal, to prevent it from being carried
into effect at that time.
If, therefore, this time has anyhow,

without his interference, or that of a riotous assembly or rescue

on

his behalf,

been suffered

to elapse,

he

is

entitled to the benefit

3
of that circumstance.

Nay, farther, even the Supreme Court,
if the appointed time has elapsed in this manner, without the matter having been brought before them, are bound to give no new
order as to the pannel, but for his absolute discharge from confinement

;

for they are not entitled to interfere to correct the

errors or negligence of inferior courts, unless legally called on
for that purpose by the prosecutor in due time, or unless the pri-

soner himself has, by his illegal conduct, rendered their interpo4
In a case, accordingly, where a prisoner had
sition necessary.

avoided execution, owing to an error of the Magistrates of Edinburgh, having first failed to execute him on the day appointed for
the sentence as being a public fast, and yet neglected previously
to apply to the Lords of Justiciary to name another day, the
Court in the end obtained for him a free pardon. 5 In like manner, in another case, where a man had been banished from Scot-

land, by sentence of the Court of Justiciary, under certification
of being scourged, in terms of his sentence, on tliejirst marketday after his commitment, and he had returned to Scotland, and

been imprisoned, but not scourged on the first market-day
1

Willam Gadesby, Fob.

1682

;

Royston, notes,

'JO!

i;>,
;

1701

IIuuv.

Humo,
ii.

4T..

iv.

475

'

Iliirl

4

Ibid

A

after

!>.
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recommitment to the jail of Perth, it was held by all the
Judges that the man could not be scourged, as the day assigned
had elapsed, and the Lord Advocate consented to his prayer, to
be allowed to go into banishment again.
The same rule must be followed, and on the same principle,
his

1

if

the convict, after being executed, survives the sentence, or is
to life by his relations.
For, though the sentence cer-

brought
tainly

is

to

be " hanged by the neck

you be dead," yet

till

if

to the inattention of the magistrates, or

owing

accident, this sentence

is

executioner, or
full
into
carried
execution
not
during

the appointed time, it becomes as incompetent to go on with, or
renew it at a subsequent time, as it would have been to have

executed the sentence at

first

on a different day from that specified

In a case, accordingly, where a woman was
recovered after being hanged for the full period, no attempt was

in the sentence.

made

to put the sentence in force a second time; but she lived
unmolested in Edinburgh for several years afterwards. 3 But it
would be otherwise if the full execution of the sentence were

prevented

)>y

an external

act, or the violence or fraud of the

he should break from the

officers or escape, or
obtain a surcease of justice for a short time by a rescue, or the
exhibition of a forged respite or pardon, or the like.
In such a
case, as the period fixed in the sentence has elapsed without the

pannel

;

as

if

execution being completed, in consequence of external fraud or
violence, the magistrate will be held excusable if he carries it
into execution as soon as he can after its expiry.
But if the day

elapses without this being possible, the safer course appears to
to apply to the Supreme Court
by petition, setting forth the

be

and the cause of the interruption in the course of justice,
and they would, in all probability, fix a new day for the execution, upon the principle that no one can be allowed to profit
by his own illegal act, or that of others for his behoof.

fact,

11. It is not competent for the Court which pronounced a sentence, to amend, alter, or vary it, whether
it was done
by the Supreme or any inferior Courts.

The
tence
1

is

principle of law in criminal matters is, that after a senpronounced, the Court is functus officio in regard to that

Charles Graham, Dec. 20,

Dickson, 1724

;

Ibid.

1780

;

Hume,

ii.

475.

8

Hume,

ii.

476.

3
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matter, and therefore it cannot, upon a reclaiming petition or
1
otherwise, make any alteration upon a sentence once pronounced.

was found accordingly by the Justiciary Court, above a century ago, in a case where the Magistrates of Edinburgh applied
by petition to have some alteration made on a sentence pronounced by the Court of Justiciary, " That the process brought before this Court is terminated by the verdict of an assize, and the
sentence pronounced thereupon and by the form of this Court,
that sentence cannot be altered by the Lords pronouncers thereof, and the said sentence contains the full warrant for execution
of the same." 2
So also in a case where a prisoner had been sentenced to transportation at the Circuit Court at Inverness, and
It

;

afterwards suffered to enlist without the knowledge of the

Court, and returned with his regiment to Scotland, and was there
apprehended and threatened with whipping under the certification contained in his sentence, the

Court found, " that as the

petitioner never was transported in terms of the sentence of the
Circuit Court of Justiciary, he is not liable to be whipped, and
prohibits the Magistrates of Inverness from executing that part
of the sentence ; but find that he must remain in prison till he is
transported, in terms of his former sentence."

As

Supreme Court to review, amend,
any particular when they have been

not competent for the

it is

in

or alter their

judgments
form of a sentence against the prisoner, still
less is it competent for an inferior court to assume such a
In a case, accordingly, where the Magistrates of Glaspower.
had
passed sentence on John Tweeddaie, ordaining him to
gow

embodied

in the

be confined at hard labour for a twelvemonth, but reserving to
themselves power to shorten that term if they shall see cause ;
the Lords found that the Magistrates of Glasgow had no power
to reserve to themselves, or

any of

number, to mitigate the
same principle, in a
where certain country justices had, on a reclaiming petition,
altered a sentence which they had previously pronounced, the
Court "found it was not competent for them to review or al4
ter their first sentence."
For the same reason no appeal is comsentence they had pronounced. 3

petent

in

criiniiitiUbus

their

On

the

from the judgment or sentence of the

Sheriff-substitute to that of the Sheriff-depute; but the only
1

Hump,

ii.

470-7.

"W, l;3th Juno, 1*00;
May, 1*10.

s

Hume,

of Edinburgh, Olst Dec.

ii.

470.

*

1716

John M'Nish and Janet

3

me-

Magistrates of
Drysdul.-.
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thod by which either can be reviewed
tion in the

Supreme

is

by suspension

or advoca-

Court. 1

hardly necessary to observe, that a criminal sentence is
irrevocable as soon as it is pronounced, and that there is no time
It is

allowed for reclaiming days, as in the civil court before extract. 2
In a case, accordingly, where a prosecutor had complained by
petition of a sentence so far as it found him liable in expenses,

him

the Court refused the petition as incompetent, and foimd
3
liable in
expenses.

Though

not possessed of the power of reviewing or altering

their sentences, however, the
Justiciary

ex

Court have occasionally,

supplied an omission, where something material has
been omitted in the petitioner's favour in the original sentence.
i/tfm-til/o,

On this principle, where a person had
fined in consequence of a conviction for

been ordered to be conmurder in a state of in-

sanity, but they had omitted to modify the penalty in the bond,
the Court, on a
petition, supplied that omission, and fixed the pe4
On the same principle, when a prisoner
nalty at L.100 sterling.
had been sentenced to imprisonment, and thereafter to be detained
in jail till she should find
security, and she had lain in jail for
five years after the
period of her imprisonment had expired, from

inability to find caution, the Court, in respect of the length of
her confinement, ordained her to be set at liberty without any
5
This case is not likely to arise now, as by the late
security.

act all sentences,
ordaining a party to be imprisoned till they
a
a
or
find
pay fine,
security to keep the peace, must specify period when the
caution
has
such
is
to
cease, though
imprisonment

not been found, or
penalty paid;

6

but

it

illustrates the

controlling power which the Justiciary Court

possess,

general

and the

in-

terference in mitigation of otherwise irremediable evils, which,
in virtue of their nobile
exercise.
officium, they frequently

On

the

same

where the punishment of transportation

principle,

has been pronounced, the Court were frequently in use, before
any regular provision for their removal was made, to modify the

mode

of carrying the sentence into effect, on the prisoner's appliand for his benefit, as by releasing a prisoner under sen-

cation,

tence of banishment from Scotland, on his own security to remove, in respect he could not find caution from others that he
1

3
3

So held

James

in suspension,

Fife,

Roger
22d Dec. 1797.

Elizabeth Stewart, 12th Nov.

21.

v.
4

Gray, 20th June, 1821 ; Record.
Peter' Lawson, 21st May, 1821

1822; Shaw, No. 81, and Record.

2

;
fi

Hume,

Hume

ii.

ii.

477.

476.

9 Gco. IV.

c.
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by allowing a person under sentence of transregiment quartered abroad, where no op2
of
transporting him had occurred; or by allowing a
portunity
person who had got a pardon on condition of being transported,
and when there was no regular contractor for the transportation
of felons to be found, upon finding an individual who would find
contract for that purpose, and the Lord Advocate's consent be3
These cases are no contradiction to the rule aling obtained.

would do so;

1

or

portation to enlist in a

ready given as to the irreversable nature of a criminal sentence

;

they arc instances of the modification of the mode of carrying it
into execution, in virtue of the general controlling power which
the Court enjoys over the criminal police of the kingdom.
1-J.

The Court

in cases

of Justiciary possess a general power,
is
seriously en-

where the health of a convict

dangered by confinement, to make such a modification
of the sentence as justice
It

may

require.

frequently happens, that a person under sentence of im-

prisonment becomes ill, in consequence of which his life is
endangered from the continuance of his confinement. In such
situations the Court have a general controlling power, in virtue
of which they may liberate the prisoner for such a time, and on
such precautions to insure his return as the justice of the case
4
may seem to require. In many cases, accordingly, the Court,

upon a certificate from a physician, that the life of a prisoner
was endangered by confinement, have liberated him on security,
" that
upon recovery of his health he shall return to the tolbooth
of Edinburgh, therein to remain until the full space of his con5
This deliverance proceeded on
finement shall be completed."
the consent of the
to obtain this,

Lord Advocate; but although

wherever

it is

it is

desirable

possible, yet the Court are fully

judge of his Lordship's conduct in this particular, and
he refuse his consent without due cause, to grant such warrant
without it. Warrant for liberation, under security to the extent
of L/200, was granted in like manner in a case where the Lord
entitled to

if

Advocate consented

;''

and

in another instance,

7
currence had been obtained.

1

Janet Jamie-son, Jan. 10,

ton, Jan.

15, 17S-1.

1809;

'

17.')4.

Hume,

record.

7

ii.

478.

But

where the like conwhere his

in another case,

3
James FullerWalter Denny, July 1, 1735
*
June -J-J. 1781, -'John I'nJai.

Aaron Bramwll,

1-Yb.

I.

1
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Lordship did not consent, but left it to the Court to do as they
should see cause upon the certificates of the surgeons produced,
the Court, " in respect of the said certificates, and whole circumstances attending the state of the petitioner's health, in this case,
grant warrant to the magistrates of Dumbarton to liberate the
caution to the extent of L.40 sterling,
petitioner, on his finding

on the recovery of his health, and to undergo
1
In all these cases the liberation
the remainder of his sentence.

to return to jail

was burdened with the condition of finding caution but there does
not appear to be any absolute bar to such an interposition, upon
juratory caution, or no caution at all, in cases where the danger
to the prisoner is imminent, and there appears sufficient evidence
;

that he

in

is

such destitute circumstances, or so

little

known

as

At least this would
to be totally incapable of finding security.
be
done
in
cases
whore
the
sentence
on which the conprobably
finement proceeded, was one of imprisonment only; but in the
case of those under sentence of transportation, the safer course
appears to be to grant warrant for their removal to some jail
where they can obtain the benefit of air and exercise, as the
jail

at

Edinburgh, that at Ayr, &c. there

to be

maintained

till

recovery, or removal to the hulks, at the expense of the party
legally subject to the same.

13. The highest punishment known in the law is that
of death, which in all cases draws after it the escheat of
the whole moveable estate; and in cases of atrocity, the

body may he ordered to be hung
where the crime was committed.

in chains

on the spot

The times are fortunately now past when an offender, even of
the deepest dye, can be subjected to any severer bodily punishment than that of death. Formerly, a female offender in cases
of treason was liable to be burnt but this horrid barbarity was
removed by 30 Geo. III. c. 48, which directs that in cases of
treason and petty treason, a female offender shall be drawn on a
hurdle to the gallows, and hanged by the neck.
By 54 Geo.
;

III. c. 146, a

man

convicted of treason shall have judgment in

the like terms, and the head be afterwards severed from the

body; but power
1

Hugh

is

reserved to his Majesty to order by sign-

M'Farlane, June 9, 1817, record

;

and Hume,

ii.

47^.
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manual, after such judgment, that the convict shall be carried to
the place of execution, in such

way

as the order shall appoint,

be executed by severing the head from the
instead
of
body,
hanging by the neck. In the execution of
Robert Watt, Sept. 1794, all these circumstances of indignity

and that he

shall

were remitted, excepting the severing of the head after death a
piece of barbarity on lifeless remains which never fails to be
shocking to the feelings, and should always be remitted on such
1

melancholy occasions

With

in future.

dead body, this is given
back to the relations of the deceased, excepting in cases of murder, where a different course must, by special statute, be adopted.
By 25' Geo. II. c. 37, it is directed, that the sentence shall sperespect to the disposal of the

cify the delivery of the

section,

who

is

or Glasgow.

body

to a

surgeon or anatomist for

dis-

usually the Professor of Anatomy at Edinburgh
In cases of atrocity it is sometimes ordered that

the body shall be hung in chains, which is competent under the
2
statute, and has been frequently practised both in ancient and

more modern
It is also

times.

3

another consequence of the same punishment, from

the remotest times, at common law, that the whole moveable
goods of the pannel are escheat to the Crown and the sentence
;

contains an order, " and ordains his whole moveable goods and
The
gear to be escheat and inbrought to his majesty's use."

sentence is thus a warrant for immediately collecting his moveable effects for his majesty's use, and this effect takes place without any denunciation at the horn, 4 simply upon the warrant contained in the sentence, in which respect it differs from the escheat

consequent on outlawry for not appearing to answer a charge,
which falls as in civil debts on denunciation at the horn, follow5
ing on the sentence of outlawry only; but by special statute,
this denunciation may be made either at the head burgh of the
(U-l)tor's

domicile, or at the market-cross of Edinburgh, within six

days after the sentence of fugitation, and registered either in the
books of the head burgh of the debtor's domicile, or in the books
of adjournal of the Justiciary Court. 6
Excepting, however, in cases of treason, where the English
law is now extended to Scotland, the Scotch law admits no cor_
1

Hume,

ii.

burgh,

*

482.

Nornrui Uuv, Nov.

Autumn

John

:."_',

Dow

17.>1

;

M'Gregor, April

'

1

SL>;J
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Amlivw \\iNon, AN-.
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;,7.

'
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John Black, Dec.
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estate
ruption of blood, nor any forfeiture of the real or heritable
so that the eldest son of a man exeupon a capital conviction
1

;

cuted for murder, may, without challenge, take up and enjoy his
Baron Hume, however, gives it as his opinion, that in
estate.
the case of a capital convict making his escape from the executhe rents of his lands accrue to the superior,
from the necessity of the case, during his natural life, because he
so incapable of taking them up himself, and
is
civilly dead, and
tion of sentence,

from
yet naturally alive, and so in a situation to exclude his heir
heir.*
in
connexion
as
his
to
with
a
title
them,
right
making up

With deference, however, to that great authority, there seems no
insurmountable difficulty on feudal principles in holding that the
rents accumulate for behoof of the next heir, in mobilibus, who at

common law would

be entitled to take them

the disability of his drawing
death, his executor

becomes

them

is

and that as soon as
removed by the convict's
;

entitled to reap them, as rents unon the same principle on which

his predecessor's life,

paid during
those unpaid during an apparent heir's life devolve to his execuIf a person be found guilty of murder, and sentenced to be
tor/*
hanged, but dies in prison or kills himself before execution, the
professor of

is

anatomy
must be given back,

not entitled to receive the body, but

it

4
required, to his relations; and if a sentence of death be pronounced, but commuted into one of trans-

if

portation for life after service, but before trial of another charge,
the running of that punishment is a bar to the pannel's pleading
or being brought to
1

1-.

trial for

the second charge

The next punishment

to death

till it

is

be removed. 5

transportation

beyond seas, which has long been incorporated with our
common law, and must now be inflicted for life in all
cases of forgery or uttering, capital

by the former law,

without exception.

The punishment of transportation has, for above a century,
been completely incorporated both with our common and staIt was frequently carried into effect in former
tutory law.
times,

by the pannel being ordained within a

certain time to

transport himself under certification of various severity in case of
1

'Ibid.
Hume, ii. 483
March 22, 1826.

Pollock,

3

5

Lord Banff, July 24, 1765; Diet. p. 52,57.
William Wood, March 9, 1824; vol. i. p. 559.

1
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But now by the 25 Geo. III. c. 46,
non-compliance or return.
and 5 Geo. IV. c. 84, the certification is made capital, whether the
convict has agreed to transport himself or been transported. The
words are, " that if any offender who shall have or shall be sentenced or ordered to be transported, or banished, or have agreed,
or shall agree to transport himself or herself, on certain conditions,
life or any number of years, shall be afterwards found at

either for

large, within any part of his Majesty's dominions, without some lawterm for which such offenders

ful cause, before the expiration of the

shall

have been sentenced or ordered

to

be transported or banish-

ed, or shall have so agreed to transport or banish himself or herself, every such offender so being at large, being thereof

lawfully
convicted, shall suffer death, as in cases of felony, without benefit
of clergy."
For trials for the offence of returning from transportation, see Chap. XXVIII.

By the 2 and 3 William

IV.

c.

123,

it is

enacted,

" That where

shall, after the passing of this act, be convicted in
Scotland or Ireland, of any offence now punishable with death,
which offence shall consist wholly, or in part, of forging or al-

any person

tering any writing, instrument, matter, or thing whatsoever, or
of offering, uttering, or disposing of any writing, instrument,
matter, or thing whatsoever, knowing the same to be forged or
altered, or of falsely personating another, then and in each of
the cases aforesaid, the person so convicted of any such offence

as aforesaid, or of procuring, or aiding, or assisting in the commission thereof, shall not suffer death, or have sentence of death

awarded against him, but shall be transported beyond seas for
the term of such offender's life.
" Provided
always, and be it enacted, That notwithstanding

any thing herein before contained,

this act shall

not be construed

any other act or law now
so far as the same may authorize the punishment of
be inflicted upon any person convicted either in Eng-

to alter or affect the said recited act, or
in force,

death to

land, Scotland, or Ireland, of forging, or altering, or of offering,
knowing the same to be forged or al-

uttering, or disposing of,
tered,

any

will, codicil,

intent to defraud

testament, or testamentary writing, with

any body corporate, or person whatsoever, or of
forging or altering, or of uttering, knowing the same to be
forged or altered, any power of attorney, or other authority, to
transfer any share or interest of or in any stock, annuity, or other
public fund, which now is, or hereafter may be transferable, at
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of England, or South Sea House, or at the Bank of
any dividend payable in respect of any such
share or interest, with intent to defraud any body corporate, or
whatsoever, or of procuring, aiding, or assisting in the

Bank

the

Ireland, or to receive

person
commission of any of the said offences, but that the punishment
of each and every of the said offences, and for procuring, aiding,
or assisting in the commission thereof, shall continue to be the

same
"

as if this act

And

had not been passed,"
being defeated by clerical
enacted, that in all informa-

in ordar to prevent justice

errors, or verbal inaccuracies, be

it

tions or indictments for forging, or in any manner uttering
instrument or writing, it shall not be necessary to set forth

any
any

copy or fac-simile thereof, but it shall be sufficient to describe
the same in such manner as would sustain an indictment for
notwithstealing the same, any law or custom to the contrary
1

standing."

Under

this act it is

" offences now
punishable with
only the

death" relating to forgery or uttering, which are declared to
In cases of forgery or
be punishable with transportation for lite.
not
therefore,
previously punishable with death, and in
uttering,

which a restriction of the libel is not required, it is not imperative
on the Court to pronounce a sentence of transportation for life.
This, which is abundantly obvious on the words of the statute,

was

lately fixed, after full consideration, in a case certified for the

determination of the Court, as to the punishment to be

from the Dumfries Circuit.

inflict-

The pannel

there pleaded guilty
to a trifling charge of uttering a forged letter of guarantee for
payment of a rent to the amount of 12s.; and the Court, holding

ed,

that neither at

was

common

law, nor under the

45 Geo.

III. cap. 90,

a capital case anterior to the statute, justly pronounced the limited punishment of six months' imprisonment only.
There can be no doubt that this statute was well meant; but
this

1

it must
prove a very great aggravation of the punishment undergone by prisoners convicted of
such crimes, because it prescribes one unvarying rule for the
punishment of all cases of forgery and uttering which were

in practice, in Scotland at least,

previously capital, and sentences them all to transportation for
life ; whereas, under the old
system of a restriction of the libel,
the Court was authorized to modify the
punishment according
1

Feb. 25, 1833.

^ND PARDON.
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magnitude of the offence, which varied from a few months'
imprisonment in trifling cases, to transportation for fourteen
to the

more aggravated; another proof among the
Scotch
law affords, of the superior practical
which the

years, or

many

life,

in the

of an unbending statutory punishment, even though
apparently and in a few cases more lenient, to the system of
rity

and arbitrary punishments which formerly prevailed,
and forms so remarkable a feature in its criminal jurisprudence.
The Court are now compelled, even in cases of uttering a single

restriction

forged note, to pronounce sentence of transportation for life, a
severity totally unsuited in many cases to the crime, and which
generally renders a modification of the punishment by the Crown
necessary a system which tends to introduce into our law that
;

disparity between the sentences pronounced and those inflicted,
so loudly complained of in the English law, and from which,
under the former system, our practice was so remarkably free.

always made for the transportation of offenders,
either to the Hulks or Penitentiary in England, or to New South
Wales, by Government, and till that is done they remain in jail.
Provision

is

All sentences of transportation, accordingly, contain a warrant
" till an
to detain the convict in jail
opportunity offer for his
transportation." From the date of the sentence he becomes subfrom transportation, and
ject to the severe law against returning

be capitally prosecuted if found at large, though he
has never been removed from prison. It has been found in Eng-

is

liable to

lawful to pass a second sentence of transportation
on a person in his trial on a new charge, though his first term
had not expired, the second term to be computed from the date
land, that

it is

of the second conviction.

15.

1

Banishment from Scotland

cept in those cases,

now

is

now

abolished, ex-

comparatively few, and in a

great degree obsolete, where it is affixed by special
statute as the punishment of particular offences.

Banishment from Scotland was at one period a very frequent
the absurd custom
punishment, and in imitation of that practice,
one county to
from
was very frequent of banishing criminals
another.

But these
1

relics of

barbarism are

George Bath and Others; Leach,
7

i.

now swept away by
203.
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Sir

William Rae's act,
be competent

shall not

1

Geo. IV.

c.

for

"

That it
37, which enacts,
or magistrate to pronounce

any Judge
upon any person whatsoever, convicted of any crime, a sentence
banishing such person forth of Scotland only, or forth of any
borough or district, or county of Scotland, save and except in
those cases where by any act or acts of the Parliament of Scotland the punishment of banishment forth of Scotland is enacted
and specially provided for any specific offence." The effect of this
enactment has been to abolish altogether the practice of banishing from one part of Scotland to another, and to confine banishment from Scotland to those cases, now comparatively rare, where
such a penalty, as in cases of conviction of the celebration of
clandestine marriages, is prescribed by special statute.
In such
cases the various and uncertain pains of our ancient law, in cases
of return, are now i-xi-hanged for that of imprisonment and whipping on the first market-day after conveyance to the jail where

the person
If).

is

at the date of his sentence.

1

In cases of transportation and banishment, the
if

interest,

any, \\hich the jailer or creditors

civil

may have

in detaining the person of the convict, must yield to the
interest in the execution of the sentence.

public

Sentence of banishment or transportation

may sometimes inwho may

terfere with the civil interest of the convict's creditors,

have claims against him in jail, or may have used the diligence
It is fixed law,
of the law to attach him there for a civil debt.
such
civil
and
interests
must yield to
however, that
patrimonial
the paramount interest of the public in getting quit of so dangerous a character as one sentenced to such a punishment and,
accordingly, the criminal sentence of banishment or transporta;

tion prevails over an arrestment at the instance of creditors, 2
equally as over the pretensions of a jailer to detain the convict
3

payment of his fees.
There can be nc doubt

for

that criminal diligence must prevail
in
to
relation
civil,
goods belonging to convicts, in so far as
their use for the purposes of evidence at the trial is concerned. 4

over

But

it is

'Hume,

a different question

ii.

486

8

how

far

William Douglas, Nov.

Din, July 14, 1752; Kilk. No.

4.

4

Hume,

ii.

goods in the hands of the

16,

488.

1752; Hume,

ii.

487.

3

David
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clerk of Court, or of the Sheriff in a precognition, may notbe arrested after the ends of criminal justice have been satisfied, and there

no objection to this being allowed, and the ordinary prinof
ciples
competition in civil cases applied when this has been done.
In one instance the Court found " that goods or money taken posMS

by the officers of the law for the purposes of public
are
not arrestable ;" and, accordingly, they granted the
justice,
of
the
prayer
petition of a man whose stolen bank-notes had been
session of

arrested in the hands of the clerk of Court, although they had
been arrested in his hands by a creditor of the petitioner's. 1 But
in a late case

where a similar petition had been presented, pray-

ing for redelivery of goods used in evidence, which was met by
an arrestment laid on in the clerk's hands, the Court " refused
the desire of the petition, reserving to the parties to dispute their
2
The true prinpreference before the civil Judge, as accords."
ciple appears to be, that no civil diligence can be permitted to
prevail over, or interfere with, the interest of the public in the

of criminal offenders; and, therefore, the goods must be
forthcoming in the Sheriff or clerk's hands till all the purposes
of trial are ended ; but when this has been done, they become
trial

open to attachment like any other moveables for civil debt,
and any competition regarding them should be judged of in a
multiplepoinding raised in the
Court.

17.
pain?,

name

of the clerk in the civil

Whipping and the pillory are the only corporal
and of
inferior to death, which are still in use
;

the only one which, from its frequency,
i>
deserving of a place in a practical treatise of jurisprudence.

these the

first

is

Whipping has been

frequently inflicted of late years, especially

where personal injury, accompanied with circumstances of
in a very atrocruelty, has been brought home to the pannel, as

in cases

cious case of discharging loaded firearms with intent to murder,
3
where it was superadded to transportation for life ; in a bad case
of assaulting and stabbing with a knife, where it was joined to

transportation for seven years
1

in a case of biting off a nose,

James Thomson,
Mattlu-w Boyd, Jan. II, 1|
Hume, ii. 488.
'John Kcan. GlugOW, Spring |s-j;>._ Alexander M'Kay, July
I

ibid

;*

D.H-.

;

12,

!,

l,s1-_>

;
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imprisonment and in a
barbarouscase of assault with intent to ravish, where it was joined to seven years' transportation. 2 For farther instances of this
3
punishment, see the Chapter on Assault and Real Injury.

where

it

was joined

l

to twelve months'

;

pillory is much less frequently inflicted now than formerindeed, there has been hardly an instance of its being inand,
ly
It is obviously an unjust and
flicted for the last fifteen years.
unequal punishment ; being excessively severe to any convict

The

;

who happens

to the populace, and proportionally
It was
are not the objects of such obloquy.
4
in use in former times;
but it is to be hoped the good

light to those

much

to

be obnoxious

who

sense and justice of our Judges will be slow to revive a mode of
punishment which subjects the prisoner to the passions of the
rubble, as likely to exceed the dictates of justice in one case, as

they

fall

behind them in another.

The punishment of infamy
several, and by common law, to
18.

still

is

affixed

by statute to

other offences, and
forms a part of the daily practice of the Court.

Another, and a very serious punishment,

whereby

the convict

is

cast out of the

is

number

it

that of infomy,

of trustworthy

persons, and becomes incapable of office, or honour, or of officia5
To these serious disabilities were
ting on any inquest or assize.
added that of incompetence to bear evidence in any Court civil
or criminal, but that is now removed, except in the case of perjury, or subornation of perjury, by the 1 William IV. c. 37, as
soon as " the person convicted of any crime shall have endured
the punishment to which such person shall have been sentenced
for the same." But as long as the term of imprisonment or transportation lasts, the disability to give evidence continues, and it is
removed only by its termination. 6

By special statute, this disgraceful condition is the appointed
addition to the punishment in certain offences, as bigamy, 7 per8
9
10
jury, subornation of perjury, fraudulent bankruptcy, bribery
in a Judge, 11

and some

others.

And, independent of

statute, in-

famy naturally attaches to a conviction, if by the verdict of a
jury, of any of those offences, such as theft, reset of theft, for*
James M'Ewan, March 14, 1831; George
M'Ewan, July 13, 1824.
3
5
4
Vol.
i.
Autumn
See Hume, ii. 489.
Ibid.
1824
Scott, Dumfries,
186, 196
6
7
10
9
"
Vide ante ii. 442
1555, c. 47
1579, c. 93.
1551, c. 19
1475, c. 63
1

Charles

_

"

1621,c. 18.
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gery, swindling", and the like, which are universally felt to be of
a base and degrading nature, springing from a sordid and deceit-

mere quarrelsome or fiery temperament.
infamy was insisted as an addition to the punish-

1

ful disposition, not a

In a late case,
in a case of confessing a single act of fraudulent bankrupt2
cy before the Supreme Court ; and in another, where a convic-

ment

was obtained for obtaining and opening letters by means of
cozenage and false pretences, and personating another, where six
weeks' imprisonment was the only sentence, it was deemed netion

cessary by the prisoner's counsel (Mr now Lord Moncrieff) to
obtain from the Crown a remission of the infamy implied in or
3
consequent on the sentence, though not expressed.
Infamy, however, does not follow a conviction for any of the

inferior

common

crimes, as adultery, clandestine marriage, petty riots,
assault, prison-breaking, deforcement, sending a chal-

4
Nor does
lenge, usury, smuggling, or seduction of artificers.
it follow a conviction even for the greater crimes, as theft, reset,
fraud, or swindling, if the instance of it was trifling, and the con5

Without doubt, in the latter
viction obtained without a jury.
cases where the conviction was with a jury, infamy must attach
In general, it may be observed, that infamy attaches to the crime and not to the punishment ; and, therefore,
it would not follow a punishment even by pillory or scourging,
if awarded, not in pursuance of a conviction for any of the base
to the convict.

and sordid crimes, but a
ing, from the excess of
Such
terested motive. 6
do
not
but
dibility,
they

mere

assault, riot, or the like

proceed-

passion, and from no fraudulent or inpunishments may affect witnesses' creof themselves, independent of the crime
on which they followed, render them incompetent to give evidence, even before the punishment has been endured.

usual punishment in trifling cases, is imis seldom now made to extend to
which
prisonment,
more than two years, but to which the addition of solitaor
ry confinement for a limited period, or hard labour,
all
from
abstinence
and
or
on
bread
water,
spirifeeding19.

The most

tous and fermented liquors, or caution to keep the peace,
is

frequently superadded.
1

Hume,

ii.

1826;
292 Leach,
ante,

i.

;

VOL.

II.

489.

8

367.

*

ii.

George Wilson, July 19,
5
Ibid
ii. 990.

Hume

49fi.

2 U

1
fl

832.

Hume

8

Alexander Borland, June 5,

ii.

490;

Phil.

i.

30;

Bull,
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another of our ordinary punishments which is
In all cases, the sentence
must specify the period for which it is to continue; and if a fine
is
imposed, and caution is to be required to keep the peace, it must

Imprisonment

is

chiefly applied to the inferior offences.

mention a period, " at the expiry of which the person sentenced shall be discharged, notwithstanding such penalty shall not
have been paid or caution found."
Long imprisonments are
also

1

both
justly looked upon with great disapprobation by the Court,
as tending to destroy the convict's character, and as imposing a
useless burden upon those charged with the maintenance of the

Of late

prisoners.

years,

no sentence of imprisonment

for

more

than two years has been pronounced, and even in serious cases,
eighteen months has been the limitation of the period; confine-

ment from one month

to twelve, is usually

cases of assault, theft, reset,
It is

and the

awarded

in ordinary

like.

very frequent to insert in the sentence some addition to

imprisonment, suitable to the peculiar character of the offence of
which the prisoner has been found guilty. Thus, nothing is

more common

in police cases, where the period of imprisonment
cannot cxcvrd sixty days, than to sentence the prisoner to be
confined half that time in a solitary cell, or to be fed on bread

and water but that addition of solitary confinement should not
exceed that period, even though the imprisonment is much longer,
for it has been found by experience, that solitary confinement for
a longer period is a punishment of extreme severity, frequently
heavier than the prisoners can bear.
Hard labour, which is ge;

nerally
it is

now

at the tread-mill, stands in a different situation, as

performed by the prisoners together, and under proper regu-

lations, is not injurious to their health, and it accordingly is fre^
quently imposed for the whole period of confinement, even of
six, nine, or

mented

twelve months.

Abstinence from spirituous or ferkeep the peace for a certain period,
a frequent and most appropriate ad-

liquors, or caution to

under a certain penalty,

is

unhappily too numerous, where the injury
has arisen from a violent and ungovernable temper, or the im-

dition, in those cases,

moderate use of ardent

spirits

;

an indulgence which forms the

national disgrace of Scotland, and from which, directly or indirectly, at least three-fourths of the crimes which are committed

are daily proved to have arisen.
1

9 Geo. IV.

c.

29, No. 21.
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20. Escheat of moveables, or loss of office,

form the

OF
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peculiar and statutory punishment of certain

offences.

In cases of deforcement, bigamy, perjury, and some other of1
fences, escheat of moveables is one article of the statutory pains.

As

a penalty, however, altogether unequal in its operation,
being in some cases excessively severe, and in others, nothing at
all, it is plainly a relic of barbarity, and as such, the fit object of
Should a case occur, where, from the
legislative correction.
it is

magnitude of the moveable

estate, the penalty thus imposed is
disproportioned to the offence committed, the Crown would
doubtless remit the forfeiture in Exchequer, if not in favour of

the person convicted, at least in that of his family or relations.
Loss of office is also the appropriate punishment of various
offences, which involve falsehood or corruption in that capacity.

Thus a Judge

or clerk of Court

office for wilful corruption, or

may properly be deprived of
malversation in their important du-

or the Magistrate of a burgh, culpable for failure to quell
ties
a tumult, or any burgess, or freeman, for joining in such tumults,
may be deprived of their several franchises or offices. This,
;

accordingly, was part of the sentence against various persons convicted of accession to the great meal mobs in 1720, in Anstruther,

2
Montrose, and Dundee.

21. For petty assaults or breaches of the peace, the
lighter cases of culpable homicide, and other police offences,

it is

very usual to

inflict

a fine of various amount,

according* to the circumstances of the delinquent.

For petty riots and breaches of the peace, and such transgresdo not indicate a corrupt or depraved disposition, but

sions as

were the ebullition of transient passion, or accidental intoxication, and have not terminated in any serious injury, it is usual
to inflict a pecuniary fine, varying according to the circumstances of the party in fault, from ten shillings to many hundred
3
The " imposing of exorbitant fines," or such as the
pounds.
offender either cannot pay or not without ruin, is one of the
methods of replenishing an exhausted Exchequer, which was
formerly much in use, and is justly set forth as one of the public
s
David Barry, James Duncan, Thomas
Hume, ii. 492.
*
1720
ii.
492
Hume,
Ibid, ii. 493.

1

P,

;

Gilkio,

May

30, and Aug.
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grievances at the Revolution and by another article of that
great charter, the disposing of fines and forfeitures before senSince that time the imposing
tence, is declared contrary to law.
;

1

exorbitant fines has almost entirely gone out of use, and they now
seldom amount to more than a few hundred pounds, even on
It is still, however,
offenders of respectability or station in life.
a punishment frequently imposed, either in cases of mitigated

delinquence, where the crime was the result rather of error in
2
judgment than criminality of intention, or where it was the
effect of the slightest degree of criminality, although a fatal result has ensued,
and the rank of life or health of the party, aud

the state of the jail is such, as to render confinement, even for a
In
short period, a punishment of more than ordinary severity.
all these cases the fine goes to the Crown, and must be levied

and accounted

by the Sheriff of the county to the proper ofExchequer, and the sentence must specify a period
within which the imprisonment must cease, though the fine lias
It is much to be wished that some method
not been paid. 4
could be introduced of awarding it, in circumstances where
the Court thought fit, to the sufferer under the injury: a proceeding which would combine public punishment with reparation to the injured party, and might be so managed, through the
for

ficer of the

intervention of the public prosecutor, as to keep it free from the
obvious objection of biassing or affecting his testimony.
In cases in inferior courts, and in all instances where the private party

is

a pursuer, jointly with, or with the consent of the
it is usual not
only to conclude for a fine for

public prosecutor,

his Majesty's use, but an award of
damages, solatium, and ex5
In either case, the complainer is
penses to the private party.

not left to the ordinary and tedious diligence of the law for
recovery of the sums decreed, but has immediate remedy for
them by the terms of the sentence itself, which ordains the offender to be imprisoned, under the limitation above specified,
6
payment of the several sums of fine, solatium, and expenses.
the prosecution
1

is

till

If

at the instance of the public prosecutor
only,

*
ii.
Alexander M'Lean, Inverness, Autumn 1826, where a
1689, c. 13.
L.20 was the punishment imposed on an Excise officer, who had severely wounded

Hume,

fine of

3
a smuggler, under an erroneous impression of duty.
Richardson, Dumfries, Autumn
1824, when L.300 was the fine on a gentleman convicted of a slight case of culpable ho-

micide.

Hume,

*

9 Geo. IV.

ibid.

c.

29,

21

5

Hume,

ii.

493.

6

James

Justice,

Aug.

4,

1744;

\i:<
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like award can pass
of
the
expenses ; but it seems to
payment
against the pannel
in
like
such
a
case
the
be now held that
summary and instanta-

was once thought doubtful, whether the

it

l

for

neous remedy

is

competent

for

payment of the expenses incurred
2

in the prosecution, as for the fine imposed to the Crown.
If a complaint be brought by the injured party, with concourse

of the Procurator-fiscal, for criminal or illegal proceedings, concluding for damages to himself, and a fine to the fiscal for the

public interest, and a fine be awarded to the fiscal, as well as damages to the private party, he thereby acquires SLJUS qucesitum in
the fine so awarded, and may insist for it directly in his own name,

concurrence only, and
its later
stages compromised or abanIf money be subscribed by certain per-

though the original complaint was with
the private party has in
doned the prosecution. 3

his

sons to bring a particular set of offenders to punishment, and the
Procurator-fiscal before the Justice of Peace Court conducts the
prosecution, and he employs an agent in the Court of Session to
conduct the case, the private subscribers are all liable to the
4
Where a decree
Edinburgh agent in payment of his account.
the
Circuit Court, finding the private
had been pronounced by

party, in a prosecution at his instance, with concourse, liable in

expenses, but without modifying the sum, it was held competent to get the account taxed by the clerk of Court, and the

amount inserted

the extracted decree, without any farther
decree of the Judge, decerning in terms of his report, as is

necessary in
2.

No

in

civil cases.

appeal

is

5

competent from the Court of Justiis
only competent
by pardon, or re-

ciary to the House of Lords ; and it
to obtain a remission of the sentence
in lesion

from the Crown, or reversal in the

legislature.

It was at one time strenuously contended that an appeal to the
House of Lords is competent against a sentence of the Court of

Justiciary: but after a variety" of unsuccessful attempts, it is now
by a long series rerum judicatarum, that no such proceed-

settled

1

Andrew Robertson, July
Hum,-,

FMu-r

v.

12,

ibid.

8
Robert and David Cochrane,
1803; Hume, ii. 493.
Hugh MKJliu and Others, Feb. 24, is-JO; Far. Coll.

Ronald, Bell,

KM. v. M'lntosh, 1-Vb. 25,

1

and Others, Jan. 29, 1816; Hume,

ii.

4<J3.
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Without doubt, however, every sentence of
ing is competent.
a Criminal Court, even the highest, may be reversed by the
1

and instances of this are not awanting in our pracThese remissions are either ex debito justitice, or ex gratia.

legislature,
tice.

2

In the

first

case, the restitution extinguishes every sort of inte-

which depends on the sentence, not only
claim
of
damages or assythment, at the instance of the inany
rest,

public or private,

jured party, but even all patrimonial rights, arising to strangers
out of fines, confiscations, or forfeitures, though followed with
possession in the interval, under the warrant of gifts from the

Crown. 3

But one who is restored ex gratia merely, has no presame sweeping results, but must accept, by way

tensions to the

of favour or bounty, whatever the statute gives him, without
to bygone profits, or recovery of the tenements or

any claim

subjects themselves from those who, for onerous causes and bona
4
fide have acquired them.
Though the Court of Session, as already noticed, are ex necessitate

intrusted with

the

power of respiting sentences
to the royal

limited time, to give time to apply
like, yet the Crown alone is invested with the

nent and

final remission.

5

Which

for

a

mercy, or the

power of perma-

necessary and enviable pre-

universal in point of extent, and supreme in degree,
embracing all pains whatsoever for the public interest, of whatever magnitude, or nature, or extent, no matter by what Court

rogative

is

6
But this power of
pronounced, or for what crime imposed.
and
broad
how
remission,
ample soever, though it embraces the
in
rhidictam
publicam imposed on a prosecution at the pripains

vate instance, does not reach the assythment, damages, solatium,
or expenses due to the private party injured, which remain due
and may be recovered notwithstanding the broadest and most
7
unqualified pardon from the Crown.
The mode of obtaining such a royal pardon, is, by a letter of
remission, which is transmitted with the royal sign manual, without bearing any advice or consent, from the Secretary of State's

office, to

which

all

applications for such a boon,

must be made

to

Aug. 1765; George Dempster, March 7, 1768; per Lord Mans7, 1770; per Lord Mansfield, in Murdison and Miller,
March 10, 1773; per Lord Mansfield, in Bywater, Spring 1781; M'Laurin, 581, and
8
Fletcher of Saltoun, and
Robertson and Berry, May 8, 1793; Hume, ii. 504, 506.
3
*
5
Ibid.
Swinton of Swinton, by 1690, c. 16 and 41.
Hume, ii. 504.
Hume, ii.
1

field,

495.

Lieut. Ogilvie,
in

Mungo

Campbell, Feb.

Ibid.

496

ii.

'

Hu^li M'Neill, March

4,

1717; Hume,

ii,

496.
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as a matter of course,

then presented in the Justiof
which
course
pronounces an order in terms of the
ciary Court,
to
directed
the
pardon,
magistrates intrusted with the execution
It is

of the sentence, and record the remission in the books of adjourThis pardon may be pleaded or presented in Court in abnal.
1

sence of the pannel ; but in prosecutions at the private instance?
it will be allowed and
given effect to, only on its being shown,
that the private complainer has been satisfied, or on caution found
to

pay the assythment, as

it

shall afterwards

be modified in the

2
proper Court.

Royal pardons are either absolute or conditional.

Those of

the latter description are by far the most frequent, as they are
usually meant to soften the extreme rigour of the sentence, withRemisout absolving the convict altogether from punishment.

now very frequently burdened
In such a case, the
with the condition of transportation for life.
Court qualify the pardon with the infliction of the lesser sen-

sions of a sentence of death are

tence,

and grant warrant

for carrying

it

3
into full effect

The King

has also the power of respiting sentence during
for
or
a limited time, a proceeding which is of very frepleasure,
quent application ; where the sist is to ascertain a day only, it bears

by common
sist

an order

style

for execution

be not notified in the interval.

on that day,

if

a farther

But during the dependence

of such

sist or application for
mercy, the pannel is not entitled to
be released on caution, but must remain in jail, there to await

the issue of his application.'1
Acts of indemnity, of more frequent use formerly than in these
times, may also interfere to prevent an offender from being brought

on

to trial;

this subject,

than practical use,
mentaries. 5

it is

now one

more
Baron Hume's Com-

of antiquarian research

sufficient to refer to

The

processes by which the sentences of Inferior Courts may
in the
Justiciary Court, have been already considerIt need only be farther added on that
subject, that it was re-

be reviewed
ed.

6

cently held by the Supreme Court, on a suspension of a sentence
pronounced by the Sheriff of Edinburgh, with the assistance of
1

14,

Hume,

ii.

Stoi-k, July 12,
5

Hume,

ii.

503.

*

3
Paul Thomson, and William Porterfield, Dec.
1808; Roger Young, Feb. 8, 1803; John Edward
*
John Lindsay, March 21, 1791.
1803; Record; Hume, ii, 501.

500.

1H01; Jamrs

Hume,

ii.

499.

Inglis, Feb. 22,

Ante,

ii.

25, 30.
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a jury, upon the ground of an erroneous charge by that learned
judge in point of law, that there are no termini habilis in such a
case for a review, as there is no record either of the charge of
1
the judge, or the grounds on which the jury proceeded.
There
can be no question, that this is a well-founded decision, and the
only mode of competently obtaining a review in such a case, is
to get a special verdict

pronounced by the jury, finding certain
which may bring out the question of law which it
is desirable to have
argued in a higher tribunal; and every
in
Court will feel relieved rather than
an
inferior
upright judge

facts proved,

hurt by such a proceeding being suggested.
1

J.

M'Kclvin, Dec. 31, 1832.

INDEX.

INDEX.
forcible, and marriage, pu.nished with the highest arbitrary
pains, i. 226.

ABDUCTION,

ABORTION, giving medicine to procure, is
murder, if followed by death, i. 2.
Administering drugs to cause it, an
to

abscond

may

be incarcerated till the trial, or
till he find caution to appear, ii.
398.
ABSENCE of accused, proceedings are vitiated if any material step taken
in his absence, ii. 52.

ACCESSARIES, held guilty as art and part,
counsel or instigation, 57.

Art and
"What

part, 60.

material to prove to con-

it is

vict accessaries, 67.
Before and after the fact, 68.

be tried, though the principal

May

not, 69.

is

Law of England on
A

KY

in Scotland,

Court,

the point, 69,71.

and
knowingly, ii.397.

td forging, utterer is so, art

part, if he do

it

ACID, sulphuric., or other corrosive substance, a capital offence to throw it
with intent to maim, i. 167, 170.
Grievous bodily injury must have
been done, 171.
Air producing death, murder, whether

intentional or reckless,
See Prisoner.

i.

1.

ACT 1701.

AcgrriTAi.. No notice taken in the verdict
of certain charges amounts to acquittal on these points, ii. 6 IS.
ixliM.-

the

of oll'ences committed on

-i-;i,

ii.

May
the

and Sheriffs, 7.
ADULTKKV, husband putting
adulterer

is

to de:it!i the

culpable homi

But

if

do this after verdict
nounced, 89.
entitled

r.t

imtervaUo,

murder,

ib.

is

pro-

suggest a punishment, it lies with the Court, 90.
May consent to a petition for banishment by accused, or other subordinate penalty, 91.
Not obliged to find caution, to take
the oath of calumny, nor is he
liable to expenses, 92.
May be compelled by the Court to
give up his informer, 94.
Instance does not fall by his death
or removal, 96.
Lapse of twenty years bars any farther prosecution, 97.
His power of restricting can only
be taken away by statute, 97.
May desert diet, or abandon libel,
and bring a new one, 98.
to

Court may compel him
with private party, or

concur

to

to state his

reasons for not doing so, 111.
consent to liberate ou bail even

May

in capital cases, KiS.
his deputes in criminal

Appears by

346.

ADVOCATION to Court of Justiciary, of
judgment* of inferior Courts. See
!\
,.

rli ir.

"tiering forged docutir-uts

by the

hands of an agent when

com-

I

plete.!,

they

done

to deputes,

May

i.

MKj.

or Attorneys.

113,

powers

pass from a charge, or restrict
libel, 88.

diets,

diction transferred to Justi.-i.-ry

his

to give his instance, or to pursue in his own
name, 87.

5.

After wards had a cumulative jurisdiction with Justiciary Court, 6.
Court now abolished, and its j-iii<-

and before whatever

8k

Cannot be compelled

ADMIKAI., Lord High, was formerly sole
.1

ii.

86.

Not

L57.

By

lic, is

May delegate

indictable offence, 628.

ABSCOND, a witness about

in prosecuting for pubnot affected by remission by
private party, ii. 98.
Entitled to prosecute for all offences

ADVOCATE, Lord,

may

In-

I

low and when

r\,imincd

as

wit-

INDEX.

684

A LI

AGGRAVATED ASSAULTS.
Discharging loaded fire-arms, an
aggravated kind of assault, i. 180.
Ca-es under this crime, ib.
Use of bludgeons or offensive weapuns an aggravation, 181.

Or

renders

danger of life, 181.
under these aggravations, 182,

Ca--es

S3.

Punishment of such

it

impossible that prisoner
offence, ii. 625.

committed the

Must be adequately proved, 626.
ALIENATION, fraudulent, of property, to
prejudice of creditors, must be
proved in fraudulent bankruptcy,

effusion of blood, or

if it is to

I

iii.

i. 569.
ALIENS, naturalized, may be guilty of
treason, i. 617.

all persons who owe it
be guilty of treason, i. (il(>.

may

assaults, 184.
Intent to ravish a serious aggravation, 184.
KvidiMice of this intent, 185.

ALLEGIANCE,

Romping conduct not sufficient, ib.

AMOTIO, Asportatio, removal of things

Punishment

in

such cases,

ALTERNATIVE major requires an
native minor,

stolen necessary to complete crime

ib.

with intent to ravish a
child of tender years, regarded as
a most serious crime, 186.
PunUhmcnt in such cases, 187.

of theft,

It

Kv'nlence necessary, 187, 188.
Assault with intent to rob warrants
transportation, 188.
.vated when done with intent
control or raise wages, 1MJ.
Act 5 Geo. IV. c. 95, on this subject, 1M>, 190.
Does not take away prosecutions at
i.

common law, 191.
Cases on this point, 191, 193.
Admits on a Magistrate for official
duty, 193,

A

aults
official

on

194-.

officers

of law while on

duty, 194,

When accompanied

19.3.

265.
to

them

at stated

times a capital offence, i. 449.
APPEAL, no appeal competent from Justiciary to House of Lords, ii.
677.
Competent to next Circuit Court,
of any inferior Judge's sentence,
32.
of appeal, 33.
ARSON, by the law of England
Ii.

Form

what

it

-1-32.

is, i.

ART AND PART.

No room

See Accessaries.

for such a charge in child-

murder, i. 158.
Pursuer may be convicted of art
and part in a rape, 218.
if evidence of a
previous concert as well as subse-

In reset of theft,

with mutilation,

quent participation, guilty as art
part, 331.

a wife, or child on

and

parent, 197.
AL'univated by previous conviction,

What

constitutes art

forgery,

i.

and part

in

395.

In mobbing and rioting, what con-

199.

No

settlement of quarrel bars public proceedings, 198.
Nor private, unless it is very express, 111.

AGGRAVATION OF THEFT.

See Theft.
a crime under
many aggravations, or at once at
the highest, ii. 236.
Stated in major must be repeated in
minor, 248.
When libelled, the circumstances of

Indictment

i.

ANIMALS, offences done

196.

By a husband on

alter-

305.

ii.

stitutes

What

517, 521.
it

in bigamy, 539.

be omitted from the
conclusion of the libel, ii. 45.
Indispensable to charge it in the

Charge

of,

may

indictment for a crime,

may state

aggravation must be stated in the
minor, 278.
Of habit and repute, a previous conviction follows description of offence in indictment, ii. 305.
ALIBI, if pled in defence, must be stated
in special defences, ii. 369.
The best exculpatory defence for
pannel, ii. 624.
Not sustained as a defence, unless it

it,

constitutes

ARREST AND PKECOGNITION,

ii.

ii.

250.

116.

Sheriff or Magistrate may order a felon to be arrested without
written warrant, if be witnesses
a felony, ii. 116.
constable, sheriff, or borough officer, in similar circumstances, may
do the same, 117.
In atrocious crimes may even break

Any

A

open doors,
Private

1

18.

individuals

present

at

a

do the same, 119.
Warrant to arrest may be granted
by a magistrate incompetent to
felony

may

try the offence, 120.

7
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ARRFST AND PUECOCNITION.
Warrant to arrest, good without the
See Warinformer's oath, ^c.

with according to law,

dealt

duty of magistrate

to

ii.

take

pannel's declaration, ii. 130.
Kales to be observed in doing this,
See Prisorer, \-r.
13 1.
of Judgment.
No objection can
be stated founded on the libel or

ARRKST

proof in arrest of

it, ii.

656.

AND REAL INJURY.

r

.

Committed, if injury attempted,
though not taking effect, i. 175.
followed in considering
defence of provocation in murder, 176.
Words will not justify blows,
S.iine rules

;

in ordinary offences,

common

jury,

ii.

objection, if juror
signed, 3>*.

That and any other

by a

387.

wrong

objection

de-

must

be stated* before jury sworn, 389.
Record is the rule as to who has or
has not been sworn, 390.
After assize sworn, and have considered evidence, may he substituted for another by pan mi's
consent, 390.
If proceedings stopped by any cause,
new jury must be balloted for,

391.
Verdict

of.

See Verdict.

ASSYTHMENT.
Pannel convicted of murder, and
escaping execution, becomes liable
to this, i. 91.
be fixed by the

May

Court of Ses-

sion or Justiciary, 91.

176.

blows with a stick lethal wea-

:

ard

Good

rant.

Alter being apprehended, pannel
is taken before a magistrate, to be

First

ASSIZE.

pons, 177.

Words

will

177.
Material

not

extenuate blows,

ATHEISTS and

by law of Engallowed as witnesses,

Infidels,

land not
ii. 438.

ATTEMPT AT MURDER.

who struck first blow,

177.

Injured party must not carry his
retaliation so as to

become agres-

offence warranting at

law

highest
ment, i. 163.

Same

sor, 177.

Nothing relevant to extenuate but
what occurred de recenti, 178.
One or two days alone allowed on
this point, 179.
Uroils and other breaches of police
punished by burgh courts with
58.
Sec
pains, ii.
corporal

Ayyravated Assaults.
weight given to evidence

ASSOCIATES,

of, in theft,

An

i.

326.

See Witness.

as

common

arbitrary

punish-

rules in judging of
murder, 163.

intent

Cases, 164, 165.
Same defences available to pannel
on ground of justification or alleviation, 165.

Crime when pannel has done

all

he

could to effect it, though he has
failed, 165, 166.
Same holds where deventum sit ad
actum proximum, 166.

Purchasing and administering poiPrivilege of bail ceases

when pannel

remitted to assize, ii. 175.
Copy list of, must be served on pannel, ii. 316.
Number from which they are to be
balloted, ii. 376.
Rules by which lists are made up
by sh.'ritV-rlerks, 376.

Chosen by ballot proportions from
>1 and common lists, 383.
;

;

Challenges allowed

t<>

prisoner, 383.

peiemptory challenges, may
rhallen;:'-. on Millicient grounds,
any nuiubt r.

l>r-i<les

A

son, 167.

Purchasing alone insufficient, 167.
Statutory law on the subject, 6 Geo.
IV. c. 126, 167.
Cases under that statute, 168, 169.
Subsisting Act, Geo. IV. c. 28, 170,
171.

Lord Ellenborough's Act, 172.
Difference between it and the Scotch
Acts, 173.
decided

in England under
Lord Ellenborough's Act, 173,

Cases

171,

ATTEMPT.
to prove unsu
attempts at forgery in inodum

landed proprietor entitled to a

Competent

jury with a majority of landed
men.
For high-treason or felony peers
must be tried by Lord High Stew-

To commit

probation is, i. 41 (i.
wilful fire-raising.
Wifful.

S*e

INDEXBANK

ATTEMPT.

At subornation, an

indictable offence,

487.

i.

BAH,.

Every crime

by 1701, ex-

bailable

cept capital ones,

Enactment* by the statute thereanent, 161.

Supreme Court may grant

null-tier

even

bail

may

consent to

be demanded,

Lord Advocate

bail,

I

ting, Hi-'.
to a jud^i

tbe dlVence,

A

peer

may

may

in

wri-

competent to try

apply

to

Sheriff or

('curt of Justiciary, 170.

Deliverance

judgment must

of

pronounced within

lie

twenty-four

I

ut of his liability, &r. 171.
Privilege of bail ceases when pri-

soner remitted to an assi/e, \'i 1.
penalties not incurred if Magistrates' deliverance be within

The

twenty-four bom s,
Maybe taken in indorsed warrants,
I

17,
to write

on face of warrant

not bailable, 178.
Clerk tf Court judges of sufficiency of caution, subject to review,
179.
If bail-bond forfeited, pannel loses
privilege of again being bailed,
if offence

179.

After verdict pronounced, pannel
cannot of right apply for bail,
ii. 653.
May do so with prosecutor's consent, 651.
BALLOT ; Jury chosen by ballot, ii. 383,
390, 391.
BANISHMENT from Scotland, can nowonly be pronounced where the

law

affixes that

punishment,

ii.

now

'^0

]-.

abolished by Sir

W.

Rae's

Act, excepting in a few obsolete
cases, 669.
BANK OF ENGLAND.
Felony to engrave or forge their
notes, i. 387.

i.

565.

punishment of it, i. 560.
by statute punishable with

U.ITY,

BU:A.MY,
pains of perjury, i. 536.
Both marriages must have been formal and regular, 536.
Does not bold if second marriage
solemni/cd after irregular fashion
of the place,
if first

marriage, though irreguhas long subsisted as
regular, 537.
First marriage must be a lawful and
subsisting connexion, 537, 538.
lar at first,

Extraordinary exception as to this

EnglUh law, 538.

in

Now

altered

by 9 Geo. IV.

c.

31,

**.

and part in bigamy, 539.
Both marriages must be proved by

May be art

best evidence, 510.

First

wife

incompetent

witness,

510.

Second wife competent, 541.
for prosecutor to prove first
marriage, and that first wife is
alive, 541.
Pannel must rebut this by showing
second marriage was contracted,
not knowing of first continuing,
541, 542.
Punishment of Bigamy, 542, 543.
BILL ; altering any bill or warrant for

Enough

money,
tal,

i.

by special statute capi-

is

385.

See Forgery.

old statutes against, now repealed, i. 643.
Still offence at common law, 643.

BLASPHEMY,

Cases on

63.
Is

:

Or

liours, 171.

Caution is to answer charge within
T.'i.
six months,

Judge

ii.

mitted with them,

made

<O.

1

Session,

BANS, celebration of a marriage without
them is clandestine, i. 516.
DAM AKDS, however nearly related, incest
cannot be legally charged if com-

<)>.

Application must be

And

to prosecutions for this, before Court of

be bailed,

167.
In capital casrs

lent.

custody on

165,

Amount which may

crime to put away forged
of England notes with intent to defraud bank, 408.
BANKRUPTCY, fraudulent. See Frauducapital

Act 1701 does not apply

in capital cases, 163.
Revenue officers in

charge of

A

Bank

ICO.

ii.

OF ENGLAND.
Private Banks.
By statute a crime
to engrave or use their plates,
390.

it,

644.

BLASPHEMOUS work,

publication of,
indictable offence, punishable

and imprisonment,

an
by

643.
BLAZON of a messenger, displaying it, not
indispensable in deforcement, i.
496.
fine

i.
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BLOOD, corruption

Never

\vas
:

ji;u -t

>.mi,

BLOW, words no
I-.',

on conviction for

of,

high treason.

CAPITAL OFFENCES.

623.
of ordinary law of
Its effects,

tervene before they are executed
north and south of Forth, ii. 62,

i.

w.i

63.

vindication of blows,

i.

165.

Important who struck first, 18.
For air-rravated assault.

Crimes, not bailable, ii. 160.
Justiciary Court has the power to
take bail, 160.

Lord Advocate may consent

an aggravation of assault if
committed with one, i. 181.
BOROUGH, commotions within, by statute
punishable with confiscation of

tain cases to take

>s,

moveables, i. .528.
Courts, form of criminal procedure
before them, by statute and act of
adjournal,

ii.

-10.

BRASS money, coining it an indictable
offence by law of Scotland, i. 458.
BREACH of trust, distinction between, and
theft, i. 35 1, 355.
If an article is delivered with design
of transferring real right, or of
making holder liable in accounting, not theft.
Appropriation of clothes by servant,
355.
Of rents by factor, 355.
Is breach of trust when goods embezzled were not to be redelivered,
but intromissions to be accounted
for, 356, 357.
Cases on this subject.

Shopkeeper's clerk, or carrier, who
receives money not sealed up for
his master's behoof, and appropriit, commits breach of trust,
358, 359.

in cer-

168.

it,

If death ensues from want of due

CARE.

care of others,
cide, i. 113.

it is

culpable homi-

All persons bound to take due care
that no injury is done to the
lieges, 113.
Rules as to masters of steam-vessels, 123.
As to firing guns, 114.
Carriages, rules as to drivers of

them, 116, 117.
Cases, 117.
English law on the subject, 121.
CARRIER, theft, if he or any under him
open out packages, and steal the

A

contents, i. 262.
distinction made if he steal the
whole, 263.
off a delegate from an election,
is a point of dittay at common

CARRYING

law, i. 642.
Cases on this head, 643.

CASUAL HOMICIDE.
Occurs where a person kills acciand unintentionally,
dentally
when neither meaning harm, nor
having failed in the due degree
of circumspection,

139, 140.

i.

up,

Homicide will be construed casual,
though the fatal result might by

Appropriation of goods in tradesman's hands, when put there for
undergoing a long operation,
breach of trust, 359, 360.
Is breach of trust if wrong consist
only in failure ton-deliver, 360.
Or if goods are found in a situation

extreme care be prevented, if
ordinary care was not wanting,

Otherwise,
359.

if parcel

sealed

is

not inferring knowledge of the
owner, 361.
If true owner known, is theft, 361.
rr.o.n I'IIISON.
.INC;
See PrisonI.

I

hnj.

NY. oath

of,

take

iibr-.-d to

1'rivate

Lord Advocate not
it.

pr.>erutor,

II
if

required,

must, ii.
Kit her in liriiinc, or at any time bci'<.re the
jury is sworn ; if he re1

fuse, diet

1

is

'!.

deserted,

1

Ik

C.MMIAI. offences comparative number in
England and Scotland, 5. 625.

Punishments, what time must

in-

141.

Ca>es on the subject, 142.
On steam-boats, ib.
English cases, 143.
Caution required, not the utmost
care that can be used, 1 1 i.
But such as by experience has actually been found to be sufficient,

144/145.
CATTLE, killing and goring

cattle, horses,

&c in seed-tiu:e and harvest, a capital offence, i. 4H).
Stolen, used to be described generally
in the
indictment, now with
more precision, ii. 295.
CAUTIOX, reasonable, but not the utmost
oxen,

caution, required in casual
n:;.
.-i.ie, i.

When

ordered to be

homi-

found,

the

Court should specify the length
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CHILDMURDER AND CONCEALMENT.

CAUTION.
of confinement in default of
i.

it,

Immaterial though disclosure was
not voluntary, 156, 157.

18.'3.

Private prosecutor must find caution to insist,

CAI IIONER.

ii.

113.

See Bail.

Help must not have been
in birth, 157.
Act applies to married

His

sufficiency judged of by the
clerk, subject to review, ii. 179.
CHAUDE melle, i. 16.
Distinction be-

tween

it and deliberate murder;
held culpable homicide, IS.
English law diners from Scotch, 19.
CiiAKAcri-.K, previous, of the woman, a
competent subject of investiga-

now

tion in rape,

i.

"J

I

.">.

False, the

assumption of it the fundamental requisite in swindling,
i. 302.
See Fraud and Swind-

ried

No

and unmar-

157.

art or part in such crimes, 158.

English law upon the subject, 158.
In childmurder strong evidence
of intentional murder required,

Mere appearance of

violence some-

times consistent with innocence,
159.
Cases on this subject, 159, 160.
Extraordinary facility with which
women in humble rank get over
childbirth, cases, 161, 162.

ling.

Evidence

of, is

of weight in a doubt-

Punishment of concealment, 102-

and always competent,

Slightest application of violence indicates a murderous intent, i. 5.

homicide, assault, rape,
pannel may lead evidence of injured party's character, 029.

CHILD, an assault by a child on his pa-

ful case,
ii.

(J2!>.

In ca-es

ot'

and the

rent, an aggravation,

like,

CHARITY, obtaining
fabricated

it

by

letters,

able olVence,

or
\c. an indict-

false, forced,

i.

Extorting it by threatening letters,
also an indictable otfeiHv, i. 577.
CHANCELLOR of a;ssi/e delivers the verdict.
See Verdict.
CHAI.I

women,

called for

F.Ncr. to h'^bt a duel,

sending one,
an indictable offence, i. .jT!.
Of jurymen. See Jurors.
ClIILDMrRliKR AM) CoNCK A I.M KNT.
Acts 1690, c. 21, and 49 G-o. III.
c. Ii, on concealment, i. 153.
Is not necessary under the statute
the child should have been killed,
L 153.
Prosecutor must prove the woman
was pregnant for such a time as
rendered birth of a living child
possible, 153, 154.
If there was only a miscarriage at
four or five months, the prisoner
must be acquitted though all the

statutory requisites concur, 151.
Prosecutor need not prove the child
was born alive, but only birth of
living child possible, 154, 155.

Having done so, pannel must prove
it was still-born, 155.
Concealment must have been complete during whole time, without
disclosure to a single person, 155,

156.
Disclosure to father takes case out
of statute, i. 156.

i.

196.

CHILDREN, enticing them away, without
their knowledge or consent, an
offence at common law, i. 620.
nder 12 not sworn as witnesses,
ii. 132.
CHURCH, pulling down any church or
I

private dwelling, punishable by
riot act,

i.

529.

CIRCUMSTANTIAL evidence

in

murder,

cases on this point, i. 71, 90.
establish such a chain of cir-

Must

cumstances as

is

inconsistent with

prisoner'* innocence.
Sufficient in cases of wilful fire-raising,

i.

41

1,

Cases, 415.
Requires the support of only one
witness, ii. 551.

Observations.

CITATION of pannel

may be either written
or printed, or partly both, ii. 321.
Must proceed on a diligence from
the Court before which trial is to
take place, 325.
officer of the law may execute it, 327.
If pannel can be found personally,
citation must be delivered to him,

Any

328.

Given during the life of one king,
does not fall by his death, 312.

Of

a witness, what
ii. 396.

is

sufficient ci-

tation,

May

appear without citation, 396.

Warrant of any Judge extends over
Scotland, 100.
See Witness.

G89
CIVIL right involved in a trial no ground
to sist procedure, ii. 37 t.
int. -rot

i.

jailor

i'

and creditors must

yield to public interest in banish-

COIN.
Issuing

ment and

transportation, and let
the convict be transported, ii. 670.

Statutory pains of this offence, i. 54-3.
(Ylebrator to be banished Scotland,
.HI.

Every one

liable to these pains

who

marries without being in orders,
511,
But a Magistrate or Justice of the
Peace may witness the exchange
of matrimonial consent, without
being guilty of

any

irregularity,

51-5.

marriage without
proclamation of banns, is dandefine, though done by regular
of

Celebration

minister, 51-0.

Punishment of the offence is banishment from Scotland for life, 547.
CLERKS in mercantile or banking houses,
guilty of theft if they appropriate
to their own use their master's

the subject, 255.
V.MI:\ amenable to Justiciary for
civil offences, but not for ecclesiastical,

13.

ii.

Confessions made to them
cannot be offered in evidence, ii.
586.
CLERICAL error in copy served on pannel,
how far will it cast the proceedas such

315.
Case*, 315.
COAI.H) rt.ns, \\ilfulburningthem, a caings,

ii.

pital offence,

i.

false coin

fence at

law,

i.

:

portation.

even a single sovereign

has been uttered.

What

proof of coin being base ne-

cessary,
Officers of

i.

\

>'>.

Mint not necessary, but

t;oM Min-lt'Ts will do, 151,
idt-ntical coin
produced

Uttering

must be brought borne

to prisoner,

164,

Guilty knowledge to be inferred
from same evidence as in uttering
foiL

VOL.

II.

gold or silver money, treason,

459.
Statutes on this subject, 459, 461.
to effect rise of wages. See

COMBINATION

Wages.
Assaults for the purposes of Combination may be tried by the Justices of Peace, ii. 8.
COMMANDS OF OFFICERS.
Orders of officer liberate soldier, i.
673.
Unless something plainly illegal is
ordered, will liberate soldier, 673.
A warrant excuses officer, unless palpably illegal, 673, 674.
COMMIT, attempts or instigating to commit wilful fire-raising, an indict-

COMMITTAL and

i.

4 12.

bail in order to trial,

ii.

151.

Must proceed on a written and

sign-

ed warrant, 151.
Prisoner entitled to copy of warrant,
See Prisoner.
153.
Must proceed on a signed information, 154.

Magistrate liable in damages if he
omits these requisites, 155.
How is the magistrate to defend
himself for committal ? Is he ento

get

duced? 155.
Strictures on

precogiiition

pro-

on

this

decisions

point, 157.

4-51.

Punished usually with imprisonment, 152.
"NVL
convictions by trans-

Or where

Of

titled

an indictable of-

common

known

Coining copperor brassmoney transportable offence by statutes, 458.

111.

COINING AND UTTERING FALSE COIN.
Uttering

be a similitude of some
coin of the realm, 457.

able offence,

Law of England on
v

457.

"251.

i.

property,

completed
without uttering.

off

by striking

Must

MARRIAGE.

K

base coin at under value,

indictable, i. 4-56.
In cases of coinage crime

form of committal is till liberated in due course of law, 159.
In cases of invasion, &c. five privy
I

'sual

counsellors may commit without
these requisites, 160.
COMMON LAW reaches every new crime as
it arises, provided it be malum in
se,

i.

62 1.

Different from
land, 625.

COMMONS, House
vileged
offences,

the

law of Eng-

the

members

of,

from arrest
ii.

prifor inferior

'<).

what completes the crime of
KM.
forgery,
Crime of counterfeiting coin com-

COMIM.KTI:,

i.

pleted without iitttM-ing, 456.

INDEX.
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COMPULSION TO THE WILL.

CONVICTION.

Will not avail panne! unless he prove
manifest peril to life or property,
i. 672.
But if he does it will, 673.

Good

defence, if proved, in piracy,

673.
.diet of, is peremptory, and
on the day, if not kept alive
Ly an act of Court, ii. 31-3.
COJIPKOMISI: admissions made with that

CtJMii

\i;

\\(

i

falls

;

vie\v,

how

dence,

ii.

convicted, was formerly death,
hut is now lighter, 306.
Previous conviction an aggravation
of swindling, i. 365.
CONSIMHACY, false, to fix an unjust imputation of a crime upon another,
an indictable offence, i. 369.
Cases, 370.
CONSTAI.I
or other officer of the law,
may arrest without written wari

rant in cases of necessity, ii. 110.
:n TION, it is sedition to attempt its

far admissible as evi-

|ff&

OK PREGNANCY.
See
CkSdmwrdar.
\i MI NT
;food received by retetter

CONCEALMENT
('<>N<

i

only lor concealment, inaki ^ <uit
the crime, i.
KIMS df an officer, obstructing
:','.',:}.

COM

i

i;

tin-in

COM

i

is

deforcement,

i.

subversion hy
581.

Covi

i

df criminal in treason competent as an article of evidence, i.

i.

TIM:, major proposition requiresa
copulative minor, ii. 305.
libel and lists to be served on

Curv of

pannel, ii. 312.
be accurate, 313.
See Execution and LibeL

Corn K-MOM

y counterfeiting, an indictable offence by law of Scotland,
i.
15S.

COKNS, wilful burning
fence,

i.

of,

a capital of-

441.

Equally whether growing or not,

01!).

CONCLUSION OF CRIMINAL
LtdictmmL

LII-.I-.I.S.

See

resins by pannel, when allowed to
be proved, ii.
When not allowed, if obtained under improper circumstanceOf pannel of ^uilt may l>e proved
.

by parole proof, ii. .j/!>.
Weight iven to such confessions,
If given on a promise of safety or
protection from injured party,
what effect is given to it, 581.
English law on the subject, 582.
Competent to prove confessions made
in jail to jailers or fellow-prison-

provided no undue means
have been used to get them, 584.
Made to a clergyman, as such not
receivable, 586.
Unlawful to refer a criminal libel
to oath of pannel, 586.
CONSPIKE. If several conspire together to
commit murder, or any other felony, and death ensue, all guilty

442.

Cm; rent

\
pains inflicted for police offences by inferior borough courts
without a jury, ii. 58.
Sheriff courts never had such a

and part, i. 57.
Cases and distinctions, 57-71.
CONVICTION, a previous, for same offence,
is an aggravation, i. 198.
Previous of theft, aggravates the
art

crime, 296, 30k
be for the same offence, and
before a competent court, 304.
Punishment- of a thief repeatedly

i

power, 59.

Punishment, when

it

must he

car-

ried into execution, 63.

Time

that must elapse after sentence before inflicting it, ii. 655.
CORPORATE bodies may prosecute for injuries done to their corporate
rights, 55. 106.
insist in a criminal prosecution by a factor, 347.

May

CORREUS, the declaration of a pannel not
legal evidence against

ers,

Must

means,

I.A

36,

COM

illegal

Must

-U)2.

N"r
jurisdiction, Sheriff has a
concurrent joriedlfltion within his
hounds with Justiciary Court, ii.

ui;

,

CORROSIVE substance,

offence of

throwing

See Acid.

it.

CORRUPTION OF BLOOD.
COSTS.

a correus,

577.

ii.

See Blood.

See Expenses.

COUNSEL, Crown, consider precognition
to see if trial should take place,
ii.

148.

entitled to the he370.
far they can be examined as
witnesses as to professional communications, 468.
Or as to facts otherwise derived, 471.
Partial, objection to witnesses on
that head, 478.
See Witness.

COUNSEL, every pannel
nefit of,

ii.

How

Or

instigation

to

commit mur-
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COUNSEL.
der, or felony,

CULPABLE HOMICIDE.
precipitately and needlessly
flicted

~)1'.

i.

accessory,

implicates as an

KRKEIT.
It is forgery in England
to counterfeit the initials or mark
of another, i. 378.
Doubtful by the lawof Scotland, 379.

CKIMKN continuum, forum
i-lmitte.d in cases

ture,

housebreaker,

Ji

1

homicide if officers of
the law precipitately and needlessly use lethal weapons, 109.
Or by similar precipitation by soldiers or sailors on duty, 110, 112.
Law of England on this subject,
112.

let-

Form of libel used against those
who have run their letters, and
in inferior courts, 211.

217.
Signed by Clerk of Court, also inventories, &c. 217.

Act of Adjournal enjoins

this

form

44.
fall

under

121.
furious riding, 122.
negligent steering of steamboats, 123.
Rules which the captain and pilot
should obey, 123, 124.

Different kinds of this crime, 92.
It occurs where real or supposed

danger existed, but due control
exerted, or lethal weapons precipitately used, 92-94.
Or if death arose from a small injury, from which death could not
have been anticipated, 94, 95.
Cases on this subject, V.j, 96.

was not

Even though

trifling, if

of an

illegal

As

done

in

or improper object,97.

impro-

per, 97, 99.

stones, or giving

whisky or snuff, 98-100.
Or by undue and precipitate use of
lethal weapons against attack on
persons or property,

Party bound

to retire

1

Cases on steam-boats, 124, 126.
of Blackwood and Macalpin,
124.

Macinnes

.

(Comet

00-1

from

().'].

assault,

and

if so

defence,

doing endanger

his

Io:{.

Allowance sometimes made

for heat
of blood after assault or danger

over, 10k
Is culpable homicide

William Struthers, 126.
CY.Mt -i. ATIVK Jurisdiction ; Justiciary has
such a jurisdiction in all cases unless
ii.

taken away

death

is

'oy

express words,

8.

CITTINU or Stabbing with intent
der or maim, a statutory
i.

to

mur-

olfence,

167, 170.
in

England, by Lord El-

lenborough's Act, 172.
DAMACKS to suilering party may be sued
for before the Justiciary Court,
coupled with the pains of law,
ii.

if

Macbride

others, 125.

The same
But not

and

case), 124.

Ezekiei Machaffie, 125.
David Smith, Jamieson,

pursuance

in wrestling or sport, if

Or by throwing

-

was the

the violence

most

to

Or
Or

18.

i.

negligence in riding or dri-

obey, 116, 117.
Small negligence of driver renders
him liable to punishment, 119.
Cases on the subject, 118, 119.
Furious driving a point of dittav,

Cri.pABi.K HOMICIDE.

Cases of Chaude Melle

and

ving on high-road, 116, 117.
Rules which driver is bound

the,
1

As

Or by

CRIMINIS Series.
See Socius.
and unnatural treatment, death
arising from it is murder, i. 72.
i.

kill

firing a gun, if negligently
recklessly done, 114.
Cases, 114, 115.

in inferior courts, 218.
See Indictment, Execution of Libel.

Wilful fire-raising,

Culpable homicide if husband
stranger in adultery with

his
wife, 113.
Or if due care is not taken in performance of a lawful act, 1 13.

Style of these, 21 4-, 215.
Always used by private prosecutors,

it,

104, 106.
is

108.

1 .

CROWN, Pleas of

in-

supposed

Is culpable

must proceed on these

trial

i.

or

Law

deprehensioof this na-

199.

ii.

ters,

real

clearly justifiable in resisting a violent attack,
as robbery or stouthrief, 107.
of England on this subject,

CRIMINAL Letters prescribed by act 1701,
where prisoner has run his let-

The

a

But the homicide

77.

ii.

on

2.

Magistrates,! n criminal proceeding.

INDEX.
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DAMAGES.

DFrr.ARATION.

only liable in damages if they act
maliciously, and without probable cause,

ii.

149.

them, if he delays
deliverance as to bail beyond 21
hours, 171.
In cases in Inferior Courts, and
liable in

Judge

where private prosecutor is party,
it i.s usual to award damages ;\nil
expenses besides

tine,

ii.

(i?6.

Party has immediate remedy tor rerovery of them.
DEAD body, raising one from the grave.
Ill
how punished,
DEAF AND DTMH.
No bar to trial, though pannel
i.

i.

I

.

is so,

that he

is

capax before he proceeds, (>(>7.
a pannel in that state pleads
to bis libel, ii. '.W>.
doli

low

May

be witnesses

an oath,

if

they understand

!.'>(>.

DEATH, highest punishment known

in

the law, ii. (<>.').
In treason, head severed from the
body, &r. (iOG.
Dead body given to relations ex-

cepting in murder,

when given

for dissection, (>(i5.
after it ex-heat of the

Draws
Di

n

whole

moveable estate, 6(>k
ARATION of prisoner, weight of
as

any

i.

327.

Of

if so, no judican afterwards be
taken from him, ii. 567.
Must be read over to accused before
signing, 568.
If witness does not understand Eng-

cial declaration

declaration must be explained by a sworn interpreter,
569.
If a second or third declaration necessary, all previous ones must be
read over first, 570.
Prosecutor must produce all the declarations if pannel desires it, 572.
This to be received with limitations,
lish, his

57.3.

to take

Competent

i

But prosecutor must prove
I

amined on oath;

it

article of evidence in theft,

prisoner

See Prisnm-r.

may

be received in evi-

dence against him, ii. 555.
it is proved after the manner required by law, 557.
Must either be admitted or proved
by two witnesses, 557.
If any doubt as to pannel being in
If

his sober senses,

Court will

re-

quire proof, 559.

Must have been emitted before a
magistrate, 560.
If not, cannot be admitted in evidence.
Of prisoner must be emitted freely

and voluntarily, ii. 562.
Uninfluenced by promises or threats
by persons

in authority, 563.

Magistrate should warn the prisoner not to criminate himself, though
not indispensably necessary, 561.
The declaration does not require the
solemnities of 1681.
Should be signed by prisoner and
magistrate, 566.
Accused party should never be ex-

any number of
more

declarations, though seldom
than three taken, 571.

If declaration taken in reference to
a different offence from that referred to in a previous one, not
necessary to read over the previous one, 575.
The declaration the only evidence of
what the pannel said, and cannot
be controverted by parole testi-

mony,

.')?.">.

Declaration of one prisoner no legal
proof against another, charged
with the same offence, 576.
A declaration admitting guilt, not
sufficient per xe to warrant conviction, 576.
Declaration of sufferer

died,

may

pannel,

ii.

if

he has since

be given in evidence for

623.

DEFENCES, special, for pannel, when given
in, must be lodged the day before
his trial,

ii.

36!).

DEFORCEMENT.
Person resisted must be lawful officer, 5. 191.
Or his concurrents, 192.
He must be possessed of lawful commission, 193.
And at the time executing what that
commission binds him to execute,
193.

Deforcement only takes place when
the actus legitimus is going on, or
in preparation, 191.
If assaulted when the deed is done
is not deforcement, but assault to
deter or revenge, 195.
Officer must have proceeded up to the
moment of interruption in formal

and

legal

manner, 195, 196.

Display of symbols,
sary, 196.

when

neces-

USDEX,

c><)3

DOCL

Dcro
No

from

required

di^pliiy
officers, i.

bition of

the offence, 504-.

refractory party or his
of deforcement,

iates in pains

stolen,

Advocate,

or

party

may

diligence deforced,
prosecute, .308.

Prosecution only competent for deforcement of King's officers ill
'ii or
Justiciary, 509.
But of other deforcements, before
the court whose officers are de-

nger and assistant competent
witnesses, 509.
Party owner of diligence also

com-

petent, 500.
i).
Fabrication of false and obligatory writs with intent to defraud, is forgery, i. 371.
DELIBERATE intention to kill wilful mur-

Advocate, appointed by the
Lord Advocate, ii. 86.
May be nominated pro tcmporc by
the Court, 87.
Iii

mobbing, assembly must pro-

common design, i. 513.
be on some local or private
matter.
See j\fobtiin<j.
'VIM, a bill or other document to

ceed on a

Must

its being used against the
pannel, an offence, i. 03 1.

prevent

DIET,

Li. I'd

Advocate

may

loco et ti'tnjiore,
citation of

ii.

on

cotnpearance

DII.K.KM

issuing from

is

Form

ii.

peremptory,

ii.

1

it

by previous

Cases, 117.

DRIVING

furious, or riding, an indictable offence, ii. 625.

in

law,

.,

ut should mitigate pains, Gil, " 0.
<

false

stupifying, used in order to ravish a woman, rape, i. 211.
Administering them to procure abortion, an indictable offence, i. 628.
Administering them to produce stupefaction, whether in malice, or
to commit a crime, an indictable

DRUGS,

offence, 629.

punishable with transporby 1 Geo. IV. c. 1, i.595.
DUELLING, deliberate, if death ensue from
lethal weapons, i. 53.
If weapons not lethal, culpable hority,

tation,

micide, 53.
capital sentence follows if conduct not savage, 55.
Cases different in older practice, ).).
Seconds, art and part in the mur-

No

der, 56.

Engli>h law, 57.
Only homicide if death ensues from
fighting with fists, 57.
Sending a challenge to fi^ht one, an

DWELLING

and lubricated; exhi-

pulling

punishable
Riot Act,

DYING

with
i.

i.

57!'.

them dov^n, &c.
death

529.

by the

\

declarations and depositionmissible against a pannel, if the.
parties have died before the trial,
ii.

True

15.

DISTRESS and hunger no defence

turn,

be competently

officers to arrest

ordinary care and capacity in
managing them. Rules, i. 1 16.

ii.

'

"f

prosecution,
ii.

of.

granted to pannel for
f writings needed for

his defence,

15

when they may

indictable offence,

Yoo.s.v,

K will be

recovery

:

a criminal, ii. 12L
All criminal proceedings must be
with open doors, except rape,
adultery, and the like, ii. 375.
DRIVERS of carriages, answerable for

325.
/

Of

pro

98.

a diligence
ii.

desert,

pannel must pro-

DlUOKVCK,

the court,

it,

DRILLING and training without autho-

1.

DLI-I TES,

IT.

constitutes

330.
If he has fixed one in his bail-bond,
it is good service there, 330.
If no domicile can be found, may be
cited edictally, 335.

forced, 50!).

i.

280.

broken open by

owner of

der,

i.

DOMICILE of pannel, what

Doous
I'ains of deforcement, .506.
this head, 507.

Lord

366.

i.

Dolosum Homicidium, what it is, i. 2.
DOMKSTIC creatures capable of being

ii.

L'very resistance to a solemn act of
a messenger or his assistants, im-

Either

them an aggravation of

swindling,

Diligence must have been hindered
tii constitute deforcement, 504.
Hut if this has once been done, subsequent tubmiwioMWill not purge

plicates

M

excise

60L
also of witnesses if they

have

died before the trial, 007.

KHKTAI. citation; pannel, when
found personally, must be
edictally,

ii.

333.

not
cited
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EniCTAL.
Also

he has no domicile at all,
ii. 335.
Or is abroad from the realm, 336.
EFFI-SION of blood, an aggravation of
if

assault,

i.

EMBEZZM MIM

181.
of money or goods,

broach of trust,

i.

a

of, extended to Scotland by treaty of Union, i. 596.
Persons charged with crimes committed then- may IK- detained and
transmitted lor trial, ii. 73.
If crime committed partly here and
partly there, may be tried here

for Scots crime, 74.
Peel's act as to manslaughter,

Mr

bigamy, ike. 75.
ENMITY to pan n el, round of objection
Objection

of,

86.

when

>ux_

\VitMS3.
SO, 1>.
moveaMes- follows a sentence
of death
the sentence contains
an order to that effect, ii. 665.
lained,

See

i

KM

ISK

bigamy, perjur\
le^;;l, in murder, must be two
witnesses, or one with a train of
circumstances leaving no reasonable doubt of guilt, i. 73.
<

i

;

i.

Iv\n

s

evidence was circumstantial, 71.
See MurLegal, in Homicide. See Homicide.
In culpable homicide.
Culpable
Homicide.
See Rape.
In rape.
In robbery and stouthrief, must be
two witnesses, or one with a train
of circumstances, i. 241.
Cases to illustrate this principle,
242.
In theft, same evidence required, i.

312.
Cases.

In reset of theft, what it is, 334.
In cases of forgery, 410, 412.
In cases of uttering forged writings,
417.
See Sedition.
In sedition.
In wilful fire-raising, 444.

Circumstantial evidence

produced

commonly

in those cases,

415.

for

commission of crimes

ari-

sing from state of the pannel, i.
644, et scq.
\i;i.i: homicide,
English term for
.ial homicide, i. 142.
1 !.>.

ii. 615.
Plea of rcsjiidicuta, good to form a
bar to a new trial, 015.
Rules observed in estimating plea
ofresjudirnia, 615, 616.
Nearest relations of pannel, under
i

\

IION, proof in,

certain

exceptions,

admissible,

619.

Husband and
under

wife,

and children

pupilurity,

inadmissible,

620.

The

objections of nonage, infancy,
tutor, &c. the same in proof in
exculpation as in prosecution,

of evidence requisite, the

most important branch of criminal law in practice, 73.
Cases of trial for murder, where

3J)2.

Its definition.

,

Amount

stamps or other securities, forgery at common law to forge
them by" statute sometimes death,

EMTSKS

It Is also the peculiar and statutory
punishment of certain oli'ci,
.

assault, rape, Sec. evi-

dence of injured party's character
may be led, 629.
EXAMINATION of witnesses, mode of conducting it, ii. 505.

;

to witness,

ii.

ductions.

In homicide,

Treason laws

ii.

each overt act, i. 617.
best to be had must be produced, ii. 506.
Written, and productions. See Pro-

The

356.

Cases, ib.
>M>, Bank of, felony to engrave
their notes, i. 387.

tojuror-i.

EVIDENCE.
In high treason, one witness for

620.

Court will grant diligence for recovery of writings, 620.
Declarations of sufferer, if he has
since died, may be given in evidence for the prisoner, 628.
Defence of alibi the most decisive,
how it must be sustained, 624.
EXECUTION OF THE LIBEL.
Acts which regulate this matter,
ii. 310.
Sir W. Rae's act for simplifying
executions, 311.
First, requisite to serve a full and

correct copy of the libel, lists of
witnesses and assize, 312.
Copy served must be accurate in
every material part, 313.
An error in part will prove fatal to
that part, 314.
mere clerical error will sometimes be overlooked, 315.
List of witnesses and assize must be

A

correctly copied over on paiiDel's

copy, 316.

INDEX.
EXECUTION OK THK Li
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EXECLTION OF THK L,

Short copy of citation by Sir W.
Kae's act, ii. 317.
Libel ami lists must be authenti-

prescribed by the act,

cated by the proper signatures,

What

What

they are.

marks day of

but he
need subscribe no other part but
that notice, 320.
Every objection founded on an omisbe

in pannel's copy, ivc., must
pleaded before the assize is

sworn,
Act of adjournal on the subject.
What if pannel's copy be correct,
and record wrong, 323.
:

be either written, or
printed, or partly both, provided
signature of messenger and witbe in writing, 32-1.
Citation of accused must proceed
Citation

may

upon a regular diligence issuing
from the Court, applicable to the
crime, 32,3.

Messenger need not be possessed of
the warrant of citation, 326.

The person who
gence,

law

executes the diliofficer of the

must be an
any

officer,

327.

If not found personally, copy must
be left with pannel's wife or servant, 329.
is his domicile ascertained,

How

330.
If pannel has fixed one by his bailbond, service there is good, 330.

Serving on poor persons by leaving
at their neighbour's good, 332.
If access to house cannot be obtained, service must be made by affixing copy to chief door thereof, 332.
If not personally found, pannel must
be cited edictally, 333.
All citations must be on fifteen days
if trial by jury ; if without it, on
six days,

Where no
pannels

t

.'i.'J 1-.

domicile can be fixed,
be cited edictally,

may

'>road from realm,
be by open proclamation at

man

Edinburgh, pier
and shore of Leith, on -i\ty day-,
citation necessary,

things necessary to be attend-

and

to,

if

pannel
337.
Citation on indictment and criminal
Irtiris
substantially the same,
though differing in form, 387.
Officer's execution must be in form
havi- left to avoid citation,

if

wanting, will vitiate

execution, 310.
Is

messenger's execution held as
probatio probata of facts therein
set forth, 34-1.

Of a

sentence of death, or corporal

punishment, time that must elapse
before carrying

it

into execution

655.
If an error in

naming day occurs,
Supreme Court only can correct

it,

656.

EXPENSES, Lord Advocate can not be subjected in them, ii. 92.

But

the private prosecutor, or inmay, 39.
Private prosecutor, if the Court see
ferior public prosecutor

cause, found liable in costs, 113.
If diet deserted, Court awards expenses, if it see cause, 355.
Travelling, tender must be made of
them, if witnesses reside in England or Ireland, 402.
Decree may be given for them at
once when pannel found liable iu
them, 676.
When decree pronounce^ by Circuit

Court, subjecting private prosecutor in expenses, may be taxed by

Clerk of Court, 677.

EXPOSURE OF CHILDREN.
Is a point of criminal dittay,
Cases of this offence, 162.

i.

162.

EXPRESSIONS indicating a mortal purpose, their weight in murder, i.
10.

Cases illustrative, 11.
Must have been recent, 11.
Facto, de, treason committed against the
king de facto, not dejure, i. 605.

FALSE conspiracy, an
at

common

law,

indictable offence
i.

,'j(J!>.

Cases on the subject, 370.
writing must be produced,
tant,

What
it

!>

if

if

ex-

109.

\.

forger has destroyed

lost,

Evidence,

336.

What

ed

trial,

sion

338 ; form

outlawry, or forfeiture of bailbond be moved for, 311.

318.
Officer

5i.

thereof, (foot-note,) 339.
Not necessary to be produced unless

nishable,

or

it,

!<>().

practice to obtain it

pu-

i.

BOOB and forgery remitted from
the Court of Session exclusively
competent to Justiciary,
noon, I'V\<
.

i>,

\vnWn.

i

ii.

ri.

20.
IMI-O-

See /'VrtM'/and Swindlwy.
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FALSEHOOD

in perjury must be direct and
unequivocal, i. 465.
Must also be absolute, 467.
far will a limitation avail of

How

jion

Must

memini, 467.
be on a matter of fact.

See

Perjury.

FATHER,

commands no

his

justification

of crimes committed by his children,

i.

67 1.

How

far it extenuates the offence,
C71.
FELONY, Peers of Scotland for felony and
treason to be tried only by their

own
What
may
MM

j

order,
is

felony for

on

oll'emiers,

ii.

is

given,

fictitious signature

suf-

374, 375.

of England on the subject,

375, 376.
Is forgery if forger's own name is
fraudulently adhibited for another of same name, 376.
Or if character and name of another be assumed, and a writ uttered, 377.

Or where name
a person who

signed

is

that of

never existed, to
whom a certain character bearing
credit is falsely attributed, 377,
378.

England is forgery to imitate
subscription by initials, 379.
Doubtful if this holds in Scotland,
378.
if name of person forged on is
written round mark, is forgery,

But

<

In inferior courts where parties prosecute, in award of damages, fine,
Kc.

Law

i.

In

purpose

tine

ficient,

which he

be tried, 18.

necessary in theft,
liter i causa, i. 270.
for potty assaults, breaches of
peace, i\c. it is usual to inflict a
s

Forgery of

11.

ii.

tin-

FORGERY AND UTTERING.

37ft
Is

committed by affixing a genuine
subscription to a forged deed, or

(i7<5.
'

Fi 11 1> u A

i

s

Fire raisviy

i

'i/ful

and Attcjupt.
FiKr-AK.M-.

loadi-il,

discharging them an

aircravatcd species of
17ft

assault,

i.

Punished with transportation, 170.
mt exempted from being juFi.viNt.

rymen, ii.
from justice, murder

to kill

HO doing, unless danger
sioned, i. .'36.
In England a flying felon
killed, if

taken,

i.

is

one

occa-

may

be

he cannot otherwise be
38.

FLOGCIM; frequently part of the punishment in assault with intent to
186, 187.
applied to the person, an ingredient in robbery and stouthrief,
ravish,

FOKCE

i.

i.

230.

must be

present, and not threatened or future, 231.
FORFEUTRE of estates part of sentence
in high treason, i. 622.
It

FORCIBLE ABDUCTION.
Constitutes a crime at

common law

punishable by arbitrary pains, 5.
226.
English statute on the subject, 226.
Applies to boy as well as girl, 277.

FORGERY AND UTTERING.
Not necessary that name should
correctly spelt

;

be

sufficient if for-

gery would pass for real signature, i. 371, 372.
English law on the subject, 373.

vice versa, 379, .'JSO.
English law on the subject, 380.
Fabricated notorial or solemn instrument, narrating a falsehood,
is forgery, 38L
Is forgery to adhibit forged signature to any obligatory writ, how-

ever informal, 381, 382.
Cases on this subject, 383.
English law on the subject, 382,
383.
At common law, fraudulent vitiation of any obligatory writ is forgery, but not capital, 384, 385.
By 45th Geo. III. c. 89, altering

any money warrant
385.
Cases on this

is

capital,

386, 387.
Is felony by 45th Geo. III. c. 89,
to engrave or forge any plate
imitating Bank of England paper, 388.
act,

5.

Or, by same statute, to have paper
forged on that bank knowingly
in possession, 389, 390.
This statute does not extend to
Scotch notes, 390.
Is a transportable offence, by 41st
Geo. III. c. 57, to engrave, use,
or possess plates of private banks,
or make its paper, 390, 391.

Forgery of excise stamps or securities, 392, 393.
Statutes on this subject, 393.
Uttering essential to forgery, 394.
is sufficient if any gain is got

But

1NDKX.
FORGERY AND

FORGERY AND UTTER i.\

by uttering, though not for whole
sum in forced instrument, i. 374,
395.
ZUay be art and part in forgery
without actual writing, 395.
- on this
subject, 390.
Utterer art and part in forging if
he do so knowingly, 397, 398.
Felonious uttering a point of dittay without actual forging being
charged, 3! s 399.
Punishment for this crime, 399,
400.
Libel usually now restricted, 400.
Illustrations of this, 400, 401.
Imprisonment sometimes inflicted,
101.

Uttering completed the moment
fal>e instrument is tendered in
payment, 402, 403.
Though not received, and no loss
has arisen, 403.
But must be clearly tendered, 402.
Place where uttering should be li-

when

belled

third hand employ-

ed, 405.

Uttering by other hands put forward, 405.
Locus which should be libelled in
such cases, 406.

Uttering forged notes to associate
at under value a transportable
offence, 406, 407.
to utter or

put away any
notes, though
for undervalue, to associate, 408,
;>ital

Bank of England

409.

tempt to
tionis,

utter, in

modum probu-

of the completed charge,

416.

But, in such a case, the previous attempts must be set forth in libel,
417.

Legal evidence in forgery and uttering, 417, 418.
Must prove the forgery, 418.
the uttering by pannel, 419.
the guilty knowledge, 4 9, 420.
Circumstances of weight in proving
guilty knowledge, 420, 422.
finding other forged notes on
prisoner, 420.
his conduct before and after
seizure, 420.
nature of excuse he sets up for
passing notes, 42
1

1 .

uttering of other forged notes
at same time, 42 1
his account of the way he got
it, 422.
Trial competent either before Court
of Session or Court of Justiciary,
.

423.
La>t now only in practice, 428.

Form of process

before Session, 423,

has been destroyed by primmer, trial may proceed without
it, K)9, 410.
if it

Whether competent

to proceed

when

l't without prisoner's fault, 410.
Person forged on is competent witlit), 411.
IK a neces>ary witness in the gene.

ral case,

HI.
where bank sign by

15ut otherwise

firm, 411.

Or where

one bank

officer

swears

another's signature, HI.
oath of
li
1

on,

1

1

Session remit

for

to

who have

seen

him

writ i', 413.
IniM' \\lni

pain

to

4'. 4.

But

led in Session, 424.

assize there

may

consider that

proof, 124.
Sheriff competent to try for uttering, 425.
Is he competent for forgery? 425,

426.

Punishment in forgery, 426, 427.
In what cases forgery capital, 426,
427.
Recent practice.
Act 1701 does not apply for trials
for this before the Court of Session, ii. 20
What locus must be stated in indictments for this crime, 272.
FOREIGN power, compassing to move one
1-.

person

2.

be-,t, thi'M-.

capital

)

Justiciary,

"Who take proof

at trial, 4<)9.

Next

which it passed till marked must
be proved, 414, 415.
Competent to prove unsuccessful at-

424.

English ca^es on the subject, 408.
Forged document must be produced

But

Last engravers, i. 413.
Forged writing must be proved to
have been uttered by prisoner, or
with his accession, 414.
Every link in chain of hands through

invade the kingdom, IHM-.-M.
509.
^ Courts. Records of, how verified,
ii. 599.
to

have corresponded

with him, 113, 112.
Next coBpantio li'ercuum, 143.

i.

INDEX.

6i>8

Forum

one of the sources of
minal jurisdiction, ii. 70.

oriyinis,

GllAVE.

cri-

grave,

^

in

Grn.TY, plea

to

crime,

general verdict of, means guilty
of the whole charges in libel, unless inconsistent with each other,
611,

'

Mere fraudulent taking of goods on
credit, without sonic

false repre-

sentation, not sntlicient, 362, 363.
Cases on this subject, 303, 3f5.
May be aggravated hy previous conviction,

461.

of, when given, ii. 363.
it may be
qualified with an admission of part, and denial of the
rest, 363.

circumstances, 77.
S\VINI>MM:.
Assumption of false character or reessential

i.

dittay, 563.

certain

F&AUB AND

presentation
i.
3G2, 363.

punished,

attempting to do so a point of

not admitted in

depre/tensionis,
this country except

how

aggravations, 462.

domicilii, another, 72.

II A HIT

and repute in theft makes
capital offence,

Can only

.')(i.J.

Or

i.

Method

he proved in connexion

specific offence, 297.
of establishing this aggrava-

tion, 29!).
It is peculiar to theft, 301.

sea

Not a relevant aggravation of
letters of

recommen-

dation, or certificates to get cha-

a

with a

by exhibition of false or forged
documents, ,'j()7.
Personating another to get letter
from Post-oilier indictable, 367,

Using forged

it

296.

reset,

341.

HAMI
Nature of Hamesucken,

rily, indictable,

i.

H)9.

The entry
line at

common

l!y statute punishable

of the house must have
proceeded from a forethought de-

i. 567.
with highest

law,

sign,

But

arbitrary pains.
lb Ceo. 111. c. 137,
F.iiher .lusticiary or Session competent Courts, 5(ii).

Statute.')

May be

only

is

burned, will only

to attempt at wilful fire-

raising, i. -1-31.
\TION, sentence of.

See Outlawry.
Grave, an aggravation of theft,
i. 307.
FURZE, wilful burning of, an indictable
offence, i. 442.
GAELIC. Witnesses who speak that lan-

FURTUM

guage must have their declarations explained by a sworn interpreter, ii. 569.

GAME.
i.

-

Statute against night poaching,
519, 551. See Night-Poaching.

keepers

may apprehend

persons

trespassing against these acts,

i.

550.

GENTOO, mode of swearing one, ii. 437.
Goi>, belief in, and in a future state, necessary in a witness, ii. 437.
Raising dead bodies from the

GRAVE.

commit stouth-

Must have been committed

Kvidcnce in tins crime, 570.
Cases on the subject, 57 1.
1'unishment of the crime, 571.
May be tried along with indictment
for perjury, 572.
FKAUDUI.CNT intromission \s breach of
trust, i. 356.
if it

the design to

rief or rape, 200, 221.

it" before
Session, must
be by petition and complaint, 569.

amount

1!)!).

need not be personal revenge,

I!)!).

I

Proceedings,

FURNITURE,

it

.

in dwelling-house of sufferer, 201.
What is not considered as a dwelling-house, 201.
Extends to tenants as well as owners of houses, 202.
And to servants as well as masters,
202.
Assault of publican in his inn, 263.
Is hamesucken if entry be irregularly obtained with felonious design on the landlord, 203.
Must be within the house that the
injury is received, 203.
Injury may be inflicted from without, 203.
Assault on shipmaster or sailor in
his ship, 204.
Holds, though entry is obtained by
fraud, ifanimo injuriandi, i. 205.
And equally in day as night, 209.

Indispensable that the injury be serious, 205.
Slight assault will not amount to
the crime 205.
But immaterial, if serious, of what
kind it is, 206.
Or though injury be not inflicted if
seriously attempted, 206.
;

Immaterial whether violence com-
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HAMKSH

HOUSEKHKAKINC an aggravation of

K.

when

mil tod lucri causa, or from per-

A

-06.

combined

iio\v

(.Jem-rally

with

stouthrief,

rape, liousebreaking,
or otber crimes, '207.

punishment, 208.

Its

it

Capital in .-erimis cases, 209.
A transportable offence in lighter,

Hi

occurs,

capital crime.
NC.ER. Defence of

theft

282.
See Theft.

i.

hunger and

distress

not admitted as a legal and sufficient defence, i. 674.
II r SHAM). Assault by him on his wife

an aggravation, i. 196.
and wife, how far admissible
as witnesses against each other,

HAND- WRITINC;

not indispensable in forgery, that the writing forged be
an imitation of the hand- writing,
i.

^.VIDENCE, not admissible,
510.

ii.

Exceptions from this general rule,
511.
HEATH, wilful burning of, an indictable
offence, i. 412.
Different kinds

of,

i.

1.

included in
a charge of murder, 18.
Every homicide presumed murder,
unless contrary be proved, N.
See Culpable Homicide.
Culpable.
Justi liable. See Justifiable Homicide.
Casual.
See Casual Homicide.
lesser degree of,

Evidence to establish the corpus delicti in, i. 145.
Essential to show a person died of
the wound, 1-1-5.
Wounding not capital at common
law, 115.
The death must be owing to the
wound, 115.
Directly or by natural consequence,

146.

Will not do

if it is

owing

to super-

vening accident, 146, 147.
Or supervening misgovernment or
misfortune, 147.
Cases of erysipelas folio wing wounds,
i.

H7,

148.

wound, only one of many
causes of death, !->.
If death owing to wound, immaterial though months
elapse before
like if

1

death,

1

producing death, 'ft.
.ravatcd by being
HOUSE, an
I

committed

in one's

own

house,

i.

196.
The felonious seeking and invading
of one in his own house is hainei.

ii.

!!)>.

by

362.

of prisoner must be established in
every trial, ii. 627.
Not necessary to establish this by
two witnesses what will be suf-

627.

ficient,

May prisoner

insist to

be picked out

See Insanity.
IDIOT or insane person cannot plead to a
libel, ii. 359.
The Court judges of this plea without an assize, 360.
The form, if found true, is to order
them to be confined, 361.
And insane persons cannot be admitted as witnesses, 435.

IGNITED

essential to wilful fire-raising,
;
that part of the tenement be ig-

n

i

429.
held burning in this case,

i.

ted,

What

is

430.
IMPOSITION, Wilful. See Fraud, ii. 209.
IMPRISONMENT by close confinement beyond 8 days, forbidden by act
1701,ii. 209.
An ordinary punishment for the inferior offences, ii. 674.
Not extended beyond two years, and
if caution ordered to be found,
it is necessary to specify the additional imprisonment if it is not
found, 71.

Sometimes
labour,

it

is

coupled with hard

cvc.

IMPUTATION of a crime; conspiring

I'.

Cases on this subject, 150, 151.
Law of England on th- point, J52.
Unskilful treatment by medical men

n,

ascertained

from the crowd, 628.
IDIOCY as an excuse for crime.

HOMICIDE.

The

is

Court without a jury,

.S73.

Every

ii. 460.
See Witness.
IDENTITY' of pannel

to

such an aspersion indictable,
369.

fix
i.

DIARY

letters,

sending them pu-

nishable.

See Thrratcniny Litters.

INCEST AND

UNNATURAL

()

Consists in carnal knowledge between those in forbidden degrees
by divine law, i. 5(12.

Jewish law adopted by our law,

INDEX.

700

INDICTMENT.

INCEST.

Forbidden degrees, 501-, 5(>5.
Not committed by connexion with

Different pannels
in

bastards, 505.
If (lone in ignorance, is excuse, 565.
Proof of actual commission indis-

1

NC

i

pensable, 566.
1'K.K ; an error in verdict from
this cause may de recent! be cor-

UIAM,

ii. 649.
NT practices with infant children
a point of ditta\.
Ca-es of this crime, 22(i.
IM.KTMI
now generally u-ed in Supreme Court, except against those

rected,

1

MM

.(

i

M

who have run
n-cd

Style

in

their letters,

ii.

21

an indictment, 2

I

1.
I

,

212.
Privilege of appearing l>y indictment
belongs to Lord Advocate alone,
in form of a syllogism, with
major and minor propositions, and

I

to combine in one
crimes be separate and
unconnected, 243.
Minor proposition, what is included
in it, 245.
libel if the

Special cases of aggravation, intent,

&c.,

to charge as being
guilty art and part, 2 JO.
Minor proposition must specify time
as nearly as can be ascertained,

251.

A

latitude of three months
allowed, 253.

<\c.

Must

Party whopro.M-cutes, and concourse,
if any, must be specified, 227.

what

is

inclu-

ded in it, 228.
Crimes possessing a twmcn juris are
libelled under that name, but new
offences generally, 230.

now

ib.

;

255

reset,

;

forgery,

ib.

be quite specific as

to

the

place, 257.

Any

lie

has described himself in declaration or bail-bond, 223.
Ca-cs on this point.
A minor pupil may he called without his curators, and a wife without her husband.

is

In special cases a wider latitude may
be taken, 2.0 4 ; as in cases of

tin-

Major proposition

:-'l(i.

Indispensable

libel, '().
oininences with name ami designation of pannel, 2^1.

correct, cases state.]
Sufficient if he he described as he

be included

Not competent

theft,

error or omission vitiates

may

engaged in same.

criminal acts, ii. 240.
may be deferred as to several,
that they may be witnesses for
the rest, 241.

.ncliision, 2l!>.

Any

libel, if

Trial

217.

Drawn

one

inaccuracy in this fatal to the
ib.

charge,

Way

in

which

it

is

generally ex-

pressed, 258.

of Fountainhridge, 259.
Parish and street need not be mentioned, but if so, must he accu(

;ise

rate, otherwise indictment will
not be sustained, 261.
Locus must be described without
reference to nny other part of the
indictment, 264.
In cases of shcepstealing, reset of
theft, pocket-picking, forgery, &c.
a wider latitude is given to the

prosecutor, 267.

"Where different acts charged in one
libel, not necessary to state them
>eparate offences, 232.

In crimes consisting of many acts
done at different places, and bearing a tractus teniporis, a latitude

Competent to charge the same act
under different denominations,
provided there be a minor to each

also allowed, 274.
In describing the offence, the mode
of committing it must be specified
distinctly, 275.

major, 235.

Crime may be charged under

dif-

ferent aggravations, or at once units highest denomination, 236.
be charged under mildest denomination, 237.

der

May

Competent to combine several criminal acts in one libel, 238.
Court may direct trial of one charge
before the rest, 239.
Several different prosecutors cannot
combine their instance in one
libel, 240.

must support
other to enable Court to
judge of relevancy, 276.
Not necessary to repeat in minor
the exact words of major, 281.
If libel contain a charge of a higher

Major and minor
each

degree than
to insist

is proved, competent
on inferior charge, 282.

Distinction to be observed, 283.
Indispensable that the person injured should be correctly specified by trade, residence,
c. 283.
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INDEX.
on

'

i

Per>on> in

m

public

libed,

ii.

situations

how

-:

MY.
Affixed by statute to several, and by
common law to other offences,

here variation has occurred,

\\

ii.

672.

It does not attach

sidered.

trial

libel for theft or

:y

288.
fandis-

29

from whose

1-.

ted, 298.

What

INFAMOUS.
ii.

renders a witness

so,

4-40.

How

long the stain attaches, 411.
renders it permanent, 112.

credibility restored by an Act
of Parliament or a pardon, 151.
See Witness.

INFORMER.

Lord Advocate and

public prosecutor
pelled to give
ii. 91.

If information

up

inferior

be

may

com-

their informers,

was

malicious, in-

former will be liable in penalties
and expenses, 95.
In forgery the uttering must
INJURE.
be with intent to injure, i. 395.
INJURED PARTY must be correctly specified in the indictment
any variation fatal,

When

the

ii.

283, 285.
be ascer-

name cannot

may be dispensed with,
289.
INJURY. Assault and Real Injury. See
tained,

A

reasonable accuracy all that is
required ; not so punctilious as
Enyli>h practice, 299.
Will be sufficient if the prosecutor
i:ives all the information he can,

Assault.

Real and irreparable injury to person punished with transportation,
i.

of child-murder, murder,

Sac.

195.

To make

out hamesucken, there
real and grievous injury to the person, i. 205.
Private prosecutor may prosecute for the smallest as well as
the greatest, ii. 103.
INSANITY AND IDIOCY. As an excuse or
alleviation for crimes, i. 615.
Alienation of reason must have been
complete, 615.
In what the true test of that consists, 615.
Cases on this head, 6KJ, 051.
Law of England on the point, 651.
652.
If derangement is partial, should be

must be a

ib.

If libel contains alternative in

must

ma-

also contain alternative

and must correspond,
301,
After the description of criminal
comes the aggravation of
habit and repute, or previous
in minor,

conviction, .SO5.

Then

declarations of pannel are
narrated, and articles to be produced in evidence, '.>(}().
Old " at least" clause row abolish-

907.
Clones with conclusion that pannel
should be puni-hed with pains of
l.iw.

309.

See Execution of Libel, Libel, and
( 'riiiiinnl
I

ii.

;

Must specify way and manner in
which criminal act was commit-

jor

to jurors,

His

rustody goods were taken, ib.
Name of the owner not indispensable, but must be accurate if
given, 292.
Stolen goods must be reasonably described without the punctilious
ai-rurary observed in stating locus
deficit, 293.
I low
money, watches, horses and
cattle, and other goods should be
described,

ground of challenge

What

swindling must

individual

A

385.

pensed with, &
Also in cases <t' piracy, &e. 290.
.

inferior crimes,

673.

_

Propriety of allowing a second
in such eaaei enforced, ib.
Law of England on the point,
Win-re name of injured party
not be ascertained, may be

A

to a conviction

any of the

for

Ilannay and Murray con-

Letters.

NDOKSKi) Warrants to Arrest Criminals,
l-'orm of procedure established

by statute thereanent, ii. 126.
MY, the punishment of fraudulent
bankruptcy, i.
Ditto of perjury, i. 182.

found guilty, and recommended
to mercy, (i.j.'J, 65 1.
Oddity, or inferior decree of insanity, no defence by Scotch law,
655, 656.
Nor by the English, 656, 6
Proof of insanity lies on pannel, 65S.
And, in general, if there are lucid
intervals, that the crime was
committed when furious, 659.
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INSANITY.

JAILS.

Maybe pleaded

in bar of trial,

Court take

up where they

it

i.

659.

cause, ex proprio motit, 659, 660.

Cannot be punished when act is
proved, and also insanity, 660,
661.

INSURERS setting fire to defraud, when
amounts to wilful fire-raising,

what

.

1

i.

ii. 431.
See
JUDGES, invading or slandering.
Invad /><(/.
JURISDICTION of the Court of Justiciary.

See Justiciary.
the Court of Session and inferior courts, ii. 35.
Of Sheriff in criminal matters. See

Of

i.

sort are regard-

ed as hi-h treason,

JEW, mode of swearing one,

it

435.
Wilful sinking or destroying of ships
to defraud underwriters, punished with death, i. 4-10, 611.
Issri;

controlling power as to sufficiency
of jails, &c. 182,

see

Sheriff.

Criminal sources

of, ii. 70.
a native found in
arms against the state guilty of
high treason in consequence of
this, 71.

Forum

oriyinis

Forum

domicilii not admitted, to the

610.

INTENT charged in indictment, major and
minor must tally, ii.
INTENTION, deliberate, to

kill, is

murder,

effect of

In judging of

this,

to age, &C.

of

Forum

deprehensionis, except in spe-

cases, not
practice, 77.

cial

By
reseller

of the

admitted in our

special statute a thief or
may be tried in any part

kingdom

for goods

brought

there, 78.

it is

relevant to alleviate crimes

not main

INVADINC AND

Forum

the principal ground
of criminal jurisdiction, 81.
Inferior courts, in their intercourse with each other, bound to

,

SI.A

NDK.KIM: Jri.,

Is capital to strike any Judge sitting in judgment, i.
Treason to strike Lord of Justiciary
.

or Session sitting in judgment,
57:3.

At common law any

violence

or

insult offered to Judges on account
of what is done judicially, is indictable, 573.
Cases on this subject, 571.
Slandering Judges for what is done
judicially is indictable, 575.
If in relation to a depending process, punishable summarily, 575.
INVENTORY of stolen articles to be used
in evidence should be transmitted
with precognition, ii. 144.
Productions if numerous should be
specified in an inventory, ii. 573.
IRELAND, persons charged with crimes
committed there may be detained
to be transmitted there for trial,

73.

JAIL must be a regular and established
jail in

prison-breaking to consti-

tute the offence, i. 557.
JAILS; Court of Justiciary declare

condemn

sufficient,
jails,

trial

abroad, 72.

f MitVi-rcr, 5.

(\(\->.

ii.

authorizing the

one domiciled here for an offence

regard to be had

Expressions indicating a mortal
purpose material, 10.
Also who struck first blow, 18.
INTOXICATION no defence against crimes,
i. 661.
Hither by Scotch or English law,

But

;

&c.

ii.

them

inadequate

186.

Court of Justiciary have a general

JURY

delicti is

observe the same rules, 82.
necessary in all cases which would

warrant imprisonment for six
months, or require caution for
L.50, ii. 53.
What cases may be tried by inferior
courts without a jury, difficult to
decide, 54.

Observations on this point, 57.
Corporal pains, in the minora delicta,
inflicted by the borough courts
without a jury, 58.
Not admitted before the Sheriff
courts, 59.

imprisonment by Sheriff
courts without a jury discouraged, 61.
Who may be chosen as jurymen, ii.

Long

376.

Those

who

are exempted, 377.

Special jurymen, who are to be chosen such, 377, 381.
Challenges allowed to prisoner and

prosecutor, 381.
See Assize.
All citation
Trials.

to such
proceed on fifteen days, and
without a jury on six days, ii.
334.

trials
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OoniT OK. Peculiar to try
perjury as an original and independent offence, ii. -183.
,

Its jurisdiction,

tland

preme,

it

ii.

'2.

universal and su-

is

offences on board a Scot-

Homicide justifiable when commit-

to try crimes against

Mutiny Act,

Articles of

War,

3.

try

all

and high seas, &c. 3.
Has a cumulative right to try
offences,

unless

taken away,

May

IIoMK IJJK.
committed by judges or inferior

Alil.i:

vessel both in the Scottish

2.

Not competent

tish

I

in pronouncing or executing legal sentence, 127.
Deviation from warrants its effects, 128.
Or by magistrates or officers in suppressing riots or breach of peace,
128, 129.
Riot act, 129.

to bring before it a libel
both tor pains of law and damages ; but not for the latter alone,

May

JYsTIl
Is

~1.

Competent

the

JUSTICIARY, COURT OF.
of sentence by royal pardon, or
remission or reversal by_legislature, ii. 677.

try

new

is

it

ted against persons violating its
all

expressly

8.

offences created

by

statute, unless clearly limited to

some other

court, 9.

Its jurisdiction

provisions, 129, 130.
But the homicide may be justifiable
though the riot act has not been

read, if violence to persons or pro-

perty has been committed, 130.

Bystanders

universal as to the

persons subject to

officers,

it,

12.

Cannot try peers of Scotland

for

treason or felony, 1 1.
Has exclusive jurisdiction in certain
offences, 20.
Its jurisdiction privative in certain
offences directed against the state

or administration of justice, 22.

may

interfere,

without

magisterial authority, to prevent
commission of a felony, 130.

law justified in homicide,
in advancing to discharge his
duty, his life is endangered,

Officer of
if,

130*.

But

the peril must be such as to
a man of ordinary resolu-

affect

tion, 131.

now

Soldier on duty justifiable, if he kills
in necessary defence of his post or

of remedying unforeseen occurrences in course of criminal
business, &c. 23.
May review sentences of all inferior
courts in Scotland, by advocation,
suspension, or appeal, 25.

arms, 132.
Private individual justified in killing in the necessary defence of
his own life, or of those with
whom he is connected, 132.
Or a woman or her friends in resisting a rape, 132, 135.
Or in defence against stouthrief or
robbery, 132.
But not if the peril is passed, 133.
Or in revenge, 133.
This will apply to a soldier on duty
with orders not to fire if his life

Also by statute in various cases
obsolete, 23.

Power

power

Form

By

universal, 25.

of procedure in these steps,

statute, sentence of

any

inferior

be appealed to next
circuit court, 32.
Any single judge may respite a sentence of corporal pains for thirty

judge

may

even in capital cases,
they see cause, 163.
Can review sentence of the inferior

May grant bail
when

jiui^'o a> to hail. 1 75.
correct any error in a sentence

May

onl'-riiii;

and

May

threatened, 13-k
in cases of assault only
justified where matters have aris

Homicide

days, 63.

corporal

punishment,

a proper day, ii. 650.
also respite sentence in urgent
fix

rived morti proxiimmi, 135.

Moder amen lattice must be observed
to make the justification complete, 131.

justifiable against nocturhouse-breaking, robbery, or
stoutlirii-f, 136, 137.

Homicide
nal

But the

No

appeal is competent to the
House of Lords from this Court,
677.

Only competent

to obtain

7

remission

felonious intent should be
apparent, 137.
Stronger case of threatened violence
necessary to justify killing a
housebreaker in the day, 138.
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JUSTIFIABLE HOMICIDF.

LIBEL.

But

in strong cases
able in the day, i.

is

still

justifi-

l.'is.

English law on the subject, 139.
KING, compassing death of, high treason,
I.

596.

ii.

to depose him or levy
also treason, 599.

Compassing

war

Citation given during the life of a
King, does not fall by his death,
ii. :U2.
lias p;>\\-cr to respite or remit sentences altogether, <>7!>.
Vri esKvmvi.i DCI that articl.
sential

in

in

rr.se t

theft,

must

in mti-rinir,

be established,

Guilty of uttering

LAKKI

i.

how

how

against

panne) should be labelled,

ii.

jury of a majority of landed men, ii. 386.
LKAIUM; questions not permitted to be
jmt to witnesses, ii. 596.

LANI.KD men, entitled

1,1

THAI..

H

See

to a

soner, Bail,

his participation,
But letters written

the

ii.

Oil.

by him

matter,

ment.

LISTS of witnesses and assize to be served
on pannel.
See Execution of
delicti,

must be

stated very specifi-

cally in the indictment,

ii. 257.
Parish need not be added in rural,
nor street in town districts but
if stated, must be accurate, 201.
Must be described accurately, without reference to any other part of
;

the indictment, :^(i 1.
See Indictment.
In robbery theviolencc used must
be with the intent of lucre, i. 237.
Lucri causa : the article taken in theft
.

intent and lucri causa,

in rela-

apital for clerks in post-ofiice
to destroy letters or abstiact their
content-, i.

them from

post-office

by

persons not connected with, is
capital, 351.
Sending threatening or incendiary
letters punishable.
See Threatening.

LIBEL. Competent to try the resetter in
the same libel as the thief, i. 337.
Against the accused ; form prescribed in the Sheriff aud Borough
Courts, ii. 42.
Sir W.
Service of criminal libels.
Rae's Act thereanent, and forms
of notice and execution, 44.
Need not be read over if pannel
plead guilty, 45.

Lord Advocate may pass from any
charge, or restrict the libel, 89.
prosecutor may do so too,
with Lord Advocate's consent,
108.
Of two kinds. See Indictment and

Private

Criminal Letters.

MAC;I.STKATI:S, protected

i.

270.

from charge of

if death ensue when in
discharge of their duty, i. 47.
Law of England on the subject, 48.

homicide

;!t

important.

618.

Stealing

See Pri-

Wrongous Imprison-

must be done from a felonious

possession indicating a
criminal design, not evidence of

to

be struck

LIBERATION on the Act 1701.

letters of others in

pannel's

tion

may

out, 305.

-

Finding

amended by adding or
but part

Lilxl.

11!).

false coin,

established, 1 15.
I.I:D.
Articles produced
tln>

altering,

Locus

Guilty of forgeries

36 1,

It cannot be

L

884,
it

Criminal, in whatever form, drawn
as a syllogism, ii. 219.
No one bound to answer more than
one at one time for same offence,

aggravated

when commit-

ted on one, i. 193.
Or Justice of Peace, may witness

an

irregular marriage, without being
guilty of clandestine marriage, i.

515.
VHiere the irregularity begins.

Have

a right of
their bounds in

boroughs,

ii.

Sheriffship over

some of the larger

01.

Sheriff, Justice of Peace, or other
magistrate, may, in certain cases,

arrest without a written warrant,

116.

ii.

Indorsing of Warrants, &c.
Warrant.

See

to take prisoner's declaration.
See Declaration,
recognition,
Committal.

Duty

P

Responsibility in these steps regulated by special statute, 149.
MAHOMETAN, mode of swearing one, ii.

431,437.

MAIM.

Shooting, stabbing, cutting, &c.

with intent

to

maim, a

capital

offen ce.

Acts against so doing, i. 167, 170.
Lord Kllenborough's Act also.

INDEX,
MEDICAL

MAIM.
Points to bo noticed
ii

in

the statute,

robbing the mail a capital offence,

,

ii.

bags,

i

i

misdemeanour

to

MAJOR and minor

propositions.

See

Indictment.

:id, ii. 30
MAJORITY, verdict by, is sufficient, ii. 637.
MAI.H prepense, essential in murder,!. 2.
What, by the law of England, 2.
Does not signify hatred, but wick1-.

K.

edness, 2.
in murder or homicide,
unless contrary be proved, 49.
N,.t libelled in indictments, 49.
Law of England the same, 49.
the sole motive in wilful fire-

Presumed

t

434.

And without

probable cause, magistrates are only liable in damages
when they act so, ii. 150.
iocs prosecution, private prosecuin penalties and costs
for bringing such, ii. 113.

tor liable

MALICIOI-S MISCHIEF.

To

person or property,
i. 448.

is

an indict-

able offence,

Capital by statute, in certain cases,

4

in.

Indictable offence, for mischief to
tvittle or other domestic animals,

451.

1,30,

C;HTER, by the law of England,
includes all cases of culpable homicide, i. 108.
\i

Many

cases of manslaughter,

bylaw

of Scotland, murder, 108.

MARIUAGKS, must be both regular and
to authorize charge of
bigamy, i. 536.
First marriage must be lawful and

formal,

subsisting, 538.

Clandestine.

MARKII

n

WOMAN-

See Clandestine.
may be indicted

without noticing husband, ii. ^7.
her proper name is her husband's,
when cited as a witness, ii. 415.

MARKET-CROSS, mode

of citing pannel
by leaving copy at the
market-cross of head borough, ii.

edictally,

333,

and shore of Leith, mode of citing

-

MFI>;

pannels abroad,
xainined as witnesses,
may hear the other witnesses ex-

amined,

VOL.

II.

ii.

MESSENGERS, Ki.st.'s. deforcement of
them can be tried only by Justiciary,

See Proposition.
proposition.
and minor propositions must cor-

i.

See Deforcement.

detain

them, 353.

raising,

as to medical opinions they are
separately, ii. 511.
MI.>SI:NGERS-AT- Alois, bound to show
their warrant, ii. 498.

examined

171.

i.

MA
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513.

ii.

23.

Execution, he does not require to be
cited if examined as a witness
thereanent, ii. 342.
Not admissible to prove by parole
a deficiency appearing ex Jade of
the execution, 342.
MINOR, may be indicted without calling
his guardian, ii. 227.
MINOR PROPOSITION. See Proposition.
to repeat in minor
words of the major,

Not necessary
the exact

281.

MINORITY AND PUPILAGE.
Minors above fourteen liable to capital punishment in aggravated
cases, i. 663, 66 1.
Transportation very frequently inflicted, 664.
Pupils between seven and fourteen
may be transported, but not hanged, 665.
But unless on hardened and incorrigible, imprisonment and hard
labour the usual punishment, 665,
666.
Children under seven liable to no
punishment, 666.
Law of England on this subject, 667.
MISADVENTURE, an English law term for
casual homicide,

i.

143.

MISGOVERNMENT, what

it is

75, i. 433.
MISCHIEF, malicious.

See Malicious.

by Act 1426,

c.

MISTAKE, murder to kill one by mistake,
if it would have been so to kill the
person intended, i. 50.
of England the same, 51.
MOBBING AND RIOTING.
Includes all violent and tumultuous
convocations of lieges, i. 509.

Law

Rioting more particularly applicable
to single individual, 510.
Must be a convocation of twelve or
more for a violent and unlawful
purpose, 510.

And to

the fear of lieges and disturbance of public peace, 51(1, 51 1.
May be committed even in prosecution of lawful objects, if done with
circumstances of violence or tumult, 51 1, 512.
Cases on this point, 512.

2 Y
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MOHKINC AND RIOTING.
Must have proceeded

MOBBING AM) KlOTING.
to acts of vio-

513.
In pursuance of some
sign, 513.
lence,

i.

common

de-

But that common design may be
taken up at the moment, 513.
Common object must be some local
or private matter, not the attainment of a national or general ob513.
ject, or it becomes treason,

Cases on this point, 514, 515.

Degree of violence

is

either violence

to person or persons, or such conduct as shows it is in preparation,

and

is

to

terror

of lieges, 516,

.017.

What makes
in

a person art and part

mobbing, 518, 519.

Mere

presence, joined to any evidence of consent to their proceedings, sufficient, 519.

Or mere

presence, alone, if continued for such a time, or in such
circumstances, as infer such con-

joins mob becomes art and
part of every thing done in pur^uance of common design, 522,

One who

Hut not of a sudden and extraneous
felony taken up by some rioters
at the moment, 523,
Pains of rioting at

Kxtends

common

in serious

la

them by persons

in

Post-office,

342.

i.

MOSSES, wilful burning
offence,

i.

of,

an indictable

442.

M0UKUU
Consists either in intention to kill,
or to do some grievous injury, fol-

lowed by act producing death,

cases to trans-

when combined with house-

1-reakiiiiT, stouthrief, robbery, or
other capital crime, 52C, 527, 528.

Commotions within borough, how

Law of England the same, 2.
Malice with them does not signify
hat i-ed, but wickedness, 3.
Cases on the subject, 3.
Special regard must be had, in judging of intention, to age, sex, and
strength of sufferer, 5.

CMC

Law

England on

of
.

this point,

and

5, G.

Instrument of

violence

considered, 7.
Laying aside lethal

must

instruments,

Cases on this subject, 7, 8.
Defence of provocation, 8.
Will not avail if passion had time
to cool, 9.

English law on the point, 10.
Expressions of indication of intent
important, 10, 11.
Expressions of malice, 11.
Can only be proved if de recenti, 11.
Words will not excuse blows, 12.
Nor blows with hand, striking with
lethal weapons, 12.
Cases illustrative of this, 13-15.

Enactment regarding pulling down
churches, houses, and other build-

Cases, 16.

c.

130,

this subject, 530, 531.

Clause regarding dispersing, 531,
532.

Competent

to

knives, 15, 16.

mdk by old law, 16, 17.
length settled into culpable homicide law, 18.
Important who struck the first
Chaude

blow, 18.
English law on subject of provoca-

disperse rioters the

moment

they have begun acts of
riolence, without any proclamation, 533.

And

Drawing

At

530.

Enactment of 52d Geo. III.
on

bt>

favourable) 7.
Taking one against pannel, 7.

punishable by old statutes, 528,
529.
British riot act, 530.

ings,

i.

1.

Cases, 9.

portation for life, 5-25, 527, 528.
Hut not capital.
I'nless

indictment for mobbing and rioting, i. 535.
Moderamen tutela, \. 133, 134.
MONEY letters, offence of destroying

this equally by English and
Scotch law, 533, 534.
when proclamation
All present
made presumed to have heard it,
534.
What may be given in evidence in

tion, 19.

Different from Scotch, 19.

Murder

is committed if lethal weapons precipitately used, 20.

murder to kill a person stealing
property, 21, 22.
Or raising a dead body, 23.
English law same, 23.
Officer of law bound to advance in
Is

executing his duty, 24, 25.
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Irregular or defective warrants,

murder

Is

to resist

warrant,

if

illegal

informality

i.

criminal

unknown

Duels

in cold blood, i. 56.
in hot blood, 56, 57.

If several go out or conspire to commit murder, or any other felony,

and death ensue, in pursuance of

to panne!.

Otherwise if irregularity is pointed
out. and officer
English law on this point different
from Scotch, 27.
ish cases on the subject, 28.
Precipitate and needless use of le;

thal

weapons in civil cases is
murder, 29.
Cases on this subject, 30, 31.
Statutory rules on this subject, 32.
Law of England different on this
point, 33.
Officer in all warrants, civil or criminal, answerable for obvious er-

rors in wan-ants, 34, 35.
But not for those in previous steps
of procedure, 35.
Officer responsible for illegal proceeding in his own department,

35.

In execution of criminal warrants
killing justifiable, if violent resistance is made, 36, 37.

Cases on the subject, 37, 38.
Soldier or sailor on duty justified
in killing in defence of post or
arms, 39, 4-0, 11.
Must be a reasonable apprehension

common design, it is murder in
all who conspire, 57, 58.
What is counsel or instigation, 58.
Act of death must flow directly
from counsel, 58.
Actual assistance viewed in same
light, 59.

Accession by art and part at commission of deed, 60, 61.
All present at the time involved in

murder, 61,62.

But the

case

in

all,

I

nless

English law in regard to principal

and

accessories, 70, 71.

the

reverse

appears from

Is

murder

if

one

is

killed instead of

another, if it would have been so
as against that other, 50, 51.
Is murder, if death ensue in pursuance of intention to commit
any felony, or highly wicked act,

But

not in

here killer

.

I)t:

Equally

us giver of chal-

lenge, 53.

Few

convictions
mui'l

for

this

kind of

be committed on a

living creature, 71, 72.

But immaterial of what

age, or

how

sickly soever, 72.

be committed by exposing in-

fant, or cruel treatment, 73.
But not by bearing false evidence

in capital case, 73.

Legal evidence in murder, what
is,

prosecutor's proof, 49.

pannels have acci-

Different therein from English, 69.
Principal and accessories may be
tried at same time, and in same
libel, 69, 70.

May

1:).

if

dentally met together, and without consent, 66.
Scotch law recognises no accession
after fact, 68.

perty of Urges be endangered, 47.
of England same, 48.
Every homicide presumed to be
murder, 48.
Lies on pannel to disprove the pre-

sumption,

where the

65, 67.

Will not hold

Murder must

Law

different

moment, 63, 64.
Death ensuing conspiracy to commit any other felony, is murder

to justify them, 41.
on the subject, 4 2, 43,14-, 15.
Magistrates justified in commanding homicide, if the lives or pro-

m

is

mortal purpose was taken up at

it

73.

Cases on this subject, 74-89.
of Burke and Macdougall, 74,
75.
Jean Humphreys, 75.

Robert Emond, 76, 77.

James Henderson, 78.

Mrs Mackinnon,

78.

Devine, 79.
Roderick Ma.-leod, 79.
James Allan, ?!>, 80.
Margaret Wishart, 80.
J.

John Lovie, 81.
James Glen,
Archibald Maclennan, 8
Durrand, Henderson, arid
.Famieson, M-, 85.

55.

Stuart and Wright, 85, 86.
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Cases of Byres and Steel, i. 86, 87.
.
Mrs Smith, 88, 89.
Evidence of one witness insufficient,
89.
But of one witness and train of circumstances sufficient, 89, 90.

Punishment of utterNOTES, Forgd.
ing or vending them at an under
value,

micide, he becomes liable to as-

sythment, 91.

Or

if lie receives a pardon, 01.
Distribution of as>\ thinent, 91.
If a husband kill an adulterer

intervallo,

of,
i.

c.f

i.

<

.r

13.

1

Assault carried the length
punished with transportation,
I'

must be

injured party

in indictment,

NOTES.

1); iv,

suerable

if

n of

cannot be

here, it

_es ail-

ensue

death

not

\vill

Witness

may

of nullity,
See Verdict.

OATH

ii.

i

i

i.

1

11.

amount

to the crime,

i.

i>

i.

a

<>31-.

by Act of Par-

tfCKI creat.-d

iiament. Justiciary may try them
unless expressly limited, ii. 9.
Justiciary is, in dubio, held competent to try these,

Offence

>.

in

officers

Post Office to abstract them,
350.

of
i.

NIGHT POACHING.
Statute 57th

518.
If one

is

Geo. III.

armed,

him knowingly

c.

90,

i.

who are with
are art and part,

all

519.

Hangers and gamekeepers may apprehend offenders, 549.

NOT

Persons going unarmed at night
liable to smaller penalties, 550.
Convictions in Scotland on this act,
551.
Present act, 9th Geo. IV. c. 69,
551, 553.
Convictions under this act, 551.
GUILTY, plea of, when made, ii.
303.

at

in church courts, 171.
In an oath put ex ojficio judicis perjury may be committed, 173.
They must be in due and accustom*

ed form, 171.
See Perjuri/.
In contradictory oaths prosecutor

must

first

establish the true one,

Tenor of the oath how

established,

must be

established

Its

falsehood

prout dejurc, 180.
False,

of duty by official persons

NEWSPAPERS.

made

must be emitted before
a jud^e or commissioner, i. 170.
No indictment lies for oaths emitted

from

wilful lire-raising,

point of dittey,

seisin

381.
refer to notes to

631.

in

sequi stration, perjury
statute, 572.

by

Administering unlawful oaths, or
engagements to seditious objects,
punishable with transportation
for seven years,

NKCI

i

draw a
i.

in perjury

>team-boats also answer-

i;n>ss, in

to

17().

able.

llowe\cr

him

NULLITY. Act 1587, c. 92, forbids all intercourse with juries after they
are enclosed, under the sanction

specified

;

their in '-licence,

in

refresh his memory, if
the time, ii. 512.

ii.
,\

106.

that he never took,

Or

of train of circumstances alone,
89.
Enough if each link is proved by
one witness, 89.
Punishment of murder, 90, 91.
If I>amiel convicted of culpable ho-

ii.

NOTARY, Forgery

It

i.

589.

felony, without benefit of clergy, to administer any oath bindis

ing to commit treason, murder,
&c. 591.
Witnesses must in all courts whatever be put on oath, ii. 50.
If not done, proceedings will be
set aside

by supreme court, 50.
See Calumny.
Taken by jurymen, ii. 390.
Ditto by witnesses, 130.

Of Calumny.

Mode

of administering it, 130.
If they refuse to take it, may be
imprisoned, 131.
Accused party never should be put
on oath ; if so, no judicial declaration can be taken from him, 567.
Unlawful to refer a criminal libel
to oath, though pursued only in
civilem effectum, 586.
Not competent to refer the verity of

charge to prosecutor's oath, 623.

OBSOLETE STATUTES, enumeration of

se-

veral, ii. 23.
OBJECTION to witness's designation must
be stated before he is sworn, ii.

129.
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Strict rules as to locus

HE.

the indictment, not enforced in cases of that sort, ii. 270.

delicti in

OFFK

;

it ing warrant to arrest
a criminal, mil; t not go beyond his

territory, nor break
without notification,

His duty

after

is,

open doors
ii.

else,

ii.

offences, 214.

.'321.

Murder

to combine them in
way. if charged with separate
and unconnected crimes, ii. 243.
May be sometimes done if both pannels connected with one of the

this

I:-?!-.

apprehending ac-

cused person, to take him before
a magistrate with all speed, 129.
"Who executes a criminal libel by
Sir W. Rae's act, signs citation

and nothing
OFFICERS OF LAW.

PA N N
Not competent

to kill

in the execution of his duty,

i.

one
24.

English law the same.
Bound to advance and perform their

How

PAROLE PROOF.

Commentary thereon,
See Witness.
English cases to be quoted as precedents or illustrations, but cautiously, 393.
Not competent to control a written

If he kills wrongfully loses his privilege.

English law different, 28.
If he act on an irregular warrant,
25, 26.
if

warrant

irre-

gular, which must be palpable, 34-.
if his conduct be irregular, 35.

Or

Privilege broader in executing criminal warrants, 36.

weapons, and inflicting

lethal

death without necessity, will be
guilty of culpable homicide or
murder, 199.

An

assault

aggravated by being
committed on an officer of law in
the discharge of his duty, i. 19k
Of Revenue need no display of

symbol

is

in cases of deforcement,

i.

496.

punishable, with certain excepi. G36.
OPPRESSION and violence used by persons
in authority, punishable at common law, G.'>2.
OUTLAWRY, sentence of, pronounced if
pamifl fails to appear, ii. 349.
Effect of ir, ::.ji.
tions,

ground

of challenge to jurors,

ii.

instrument by parole proof, unless the writ have perished without prosecutor's fault, ii. 609.
Evidence, not competent ex intervallo

to contradict

a verdict

by

such testimony, ii. 649.
PASSION must be occasioned by an adequate cause to extenuate murder,
i.

12.

PEACE. Public mobbing must be

to the
disturbance of, i. 510.
PEERS of Scotland, can only be tried by
their own order for treason or

felony, ii. 14.
inferior crimes,

For

by ordinary

TAINS of law.
clause,

tlMM,

Indictment closes with a
that

pannel

shall

suffer

ii-

different ones may be
included in the same libel, if they
Ji;ive been engaged in the same
criminal act, ii. r^ln.
Court has power to separate the
trials, on cause shown, 2H.

Many

Court of Lord High Steward, 15.
Process for forcing on the trial, 16.
These privileges extend to all the
Peerage, 17.
Liable to attachment for contempts.
Cases, 17.

His peculiar
if

May

situation as a witness,
socius criminis, 18.
apply for bail either to the

Lords of Justiciary,

Sheriff or
ii.

171.

For Treason or felony, can only be
tried by Lord High Steward's

See Trcdsa/i.

PANNK.I.S.

'

courts, 17.

OFFENCES INNOMINATE. See Innominate.
OUNCES, buying and selling them,

A

392.

ii.

Loses his privilege

See Citation, Exe-

Crown, 535.
See Declaration, Confession.
PARDON, Royal, embraces all cases, ii.
678.
Mode of obtaining it.
Is either absolute or conditional, 679.

duty, 29, 131.

Using

cited, &c.

cution, Domicile, Calling of Diet.
Entitled to precognosce witnesses for

Court, 387.

For ordinary offences, by an ordinary j ury, 388.
PENAI.TIIS of wrongous imprisonment
what they are, and who liable in
them, ii. 2U7.
rrocription of actions for these penalties, 2(ls.

PERJURY.
Is essential

that a direct and unc-
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PERJ L R v

.

quivocal falsehood should have
been affirmed on oath, i. 46k
Must be no ambiguity or uncertainty, 466.
Must have been affirmed absolutely,
467.
Under limitation that nan memini
or nifiil novi will not avail if re-

must have been fresh,
467.
Must be on matter of fact or undoubted notoriety, 467.
Oath of opinion or on scientific subjects, not in general subjects of

PKRJUIIT.
Falsehood of oath may be established prout dejure, i. 480.
But proof must be pregnant, 481.
Cannot be substantiated by mere

with contradictory
declarations of pannel, 481.
Difficult to establish it where variance is only as to import of
comparison

words, 481.

collection

perjury,

i

But

is

sufficient if the witness's de-

position containing falsehood has
commenced with a relevant matter,

Sufficient if

it

was

in relation to a

judicial proceeding

where law per-

mits and requires an oath to be
taken, 471.

As making up

inventories,

or in

revenue matters, 472.
Or on a reference to oath, 473.
Or oath put by judge ex officio judicis,

473.

Oath must be

in due arid proper
form, 474, 475.
Is not perjury by not acting up to
spirit or obligation of an oath,
475, 476.
Unless by force of statute, 476.
May be committed by oath super

facto alieno as wellas/jrojno,477.
in such case is not to be inferred from a mere discrepancy with
other witnesses, unless falsehood
quite clear, 477.
Tenor of oath must be proved by
production of record, 478.
Or of Judge's notes where is no
record, 438, 480.
Incompetent to prove tenor of oath
by parole testimony, 479.
Oath itself must be produced, not
extracts, 479.

But

Justiciary

Courts,

Prosecution competent to freeholder
against one takingfalse trust oath.
Prevarication on oath punishable

summarily.
Instances of

it,

485.

Witness must contradict himself to
make it competent, 485.
Throats will seldom detect falsehood
of witness under examination,

46U.

on subjects
on which was incompetent to examine, is not competent to prosecut.-, 470.
Oath must have been emitted hejudge or commissioner entitled to administer it, 471.
Need not be on a depending process,
471.
If perjury committed

to

Competent
tsa

But

in flagrant cases may, 468.
Falsehood must be in matter pertinent to issue, 469.

punishments, 482, 483.

Its

485.
subornation thereof.
Infamy
created by conviction therefor per-

Or

petual,

ii.

i

\->.

A

grievous and material injury
to the person necessary in hame-

PERSON.

suc.ken,

5.

;
;, (),j.

another, and so getting
parcels or letters from the post,
an indictable offence, i. 567.
PIFK and Shore of Leith. Mode of citation against pannels abroad, or
out of realm, for 60 days, ii. 336.
PILLORY. Scarcely ever used as a punishment now, ii. 672.
PIRACY. Offence at common law, 5. 639.
What constitutes a pirate, 639.
\iiN(.

Crew competent

witnesses, 639.

Punishment, 640.
Plagii crimen, what it is, i. 280.
PLEAS of the Crown, four in number, i.
Wilful fire-raising one, i. 444.
Justiciary has exclusive jurisdiction
in these pleas, ii. 20.
See Process.
PLEADING.
PLOUGHS or plough-girth ; destroying
them in time of tilth, a capital
offence, i. 449.

PLUNDERING WRECKS.
Is indictable,

and warrants highest

arbitrary pains at
i. 640.

If

human

common
is

survivors,

law,

stouthrief or

640.
See Night Poaching.
Night, a transportable offence in
theft,

POACHING.

certain cases,

ii.

Sheriff cannot try

POCKET-PICKING.

37.
37.

it,

What

locus

must be

INDIA.
PRECOCMTIUN.
indictment for this

stated in the

crime, ii.
POISON. Attempt to

an

offence at

murder by

common

law,

poison,
i. 1 73.

Also by statute, 167,
The same by Lord Ellenborough's
Art in England, 172.
Poi.irK Hills of Edinburgh, Gl.i
and other great towns, authorize

summary trial of offences, ii. 50.
Witnesses must however be upon
42.

i.

Stealing letters from mail capital,

both at

common law and by

they have heard each other's deposition, 141.

Should be reduced

to writing, and
signed by witnesses, 1 12.
An inventory of the stolen articles
to be produced in evidence, should
be transmitted with precognition,

Articles should be labeled

sta-

c.

143, on this

Act? Geo. IV. r. 50, 344.
Cases under these acts, 345, 316.
Punishable at common law for persons in Post-office to detain, secrete, or fail to deliver letters,
whether containing money or not,
348
Cases on this subject, 348, 349.
19,
Felony by 5 Geo. III. c, 25,
to secrete or destroy letters, if
done by servant in Post-office,
340, 350.

Misdemeanour

to abstract newspaParliamentary proceedings, 350, 351.
Stealing or robbing mail by persons
unconnected with, capital at common law, and under the statute

pers or

Geo, III., 351.
^lish cases as to what is stealing,

Misdemeanour

for

any person

to

keep, secrete, or detain letters, or
mail-bags dropped from mail, by
Geo. III., 352.

Case of stealing from mail, 353.
of stolen property recently

makes strongly

the theft,
.M el,

Go

i.

320.
'1

into reseller's

-itutes reset,

possf-

completing precognition
a search-warrant will be grantSee Search- Warrant.
ed, 145.

333.

of boroughs, sheriffs, or justices
of the peace, 148.
Cannot be recovered under a diligence, to defend a magistrate from
an action of damages, 156.
Observations on the law on this
point, 157.

Witness, before examination, entitled to have his deposition in precognition cancelled, ii. 534.
Pannel entitled to precognosce witnesses for the crown, 535.
PREGNANCY, concealment of. See Childmurder.
Pregnant woman, execution against
her delayed till she is delivered,
654.
PRESENCE at a mob, how far it implicates an individual, ii. 520, 522.
PRESCRIPTION, twenty years bars any farther prosecution for a crime, i. 97.
Of actions for penalties of wrongous
imprisonment, ii. 208.
PREVARICATION, witnesses guilty of, may
be summarily punished, or tried
for perjury,

who

arrests

must com-

mence it, ii.
Judge exarainator may grant war)

rant to cite witnesses for precognition, and even to put them 01^
oath, ii. 137.
Prisoner not entitled to be present
at taking precognition,

nor any

i.

484,

ii.

549, &c.

PRINCIPAL and accessaries in murder,i. 69.
May be tried in the same libel, 69.
Differs from the law of England.
In treason, all are principals, no accessaries, i. 616.
after being apprehended,

PRISONER,

must

be taken before a magistrate with
all

Magistrate

and sign-

Conducted entirely by magistrate*

311.
\.-t .~s> Geo.
IIT.
subject, 343.
i.

after

t.t
]>urte pro139.
Witnesses should be examined apart,
but no valid objection, though
ii.

ed, 145.
To assist in

POST-OFFICK OFF*

tute,

him, berny an

IH.

oath, 50.

PORTEOUS MOB. Case of Captain Porteous,

for

ceeding,

i

Who

speed,

must

ii.

1

first

2!'.

of

all

ration, 130.
Rules to be observed

take his decla-

by the magis-

trate in doing so, 131.

Must not be put on oath,
First declaration should always be
read before taking a second one,
1

I

33.
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Then the magistrate should commence a precognition, ii. 133.

If these elapse from any cause, prisoner entitled to liberation, and
to be discharged from the crime,

Entitled to have his imprisonment
before committal brought to a ter-

mination as soon as possible,
133.

Not

entitled

tinder

statute 1701, 151.

must contain specification of crime,
and a ropy must In- given him
when committed lor trial, 153.

Proper form of doing
It

must

also

proceed

information,

1

,

>

k

this,

101.

on a signed
See

Commit-

tal.

Privy Council, or any live of them,
may commit without regular
warrant, in case of invasion, iS.c.
160.
1,

imprisoned for

trial

may

aj>-

ply for letters of intimation to
bruit; on trial in sixty ilays, 183.
Can a criminal out on bail apply for

this?

is;,.

To whom

intimation must be made,
sixty days count from

PKIVATK individual, may

188.

I'rom whence do these forty days

commence?

delay granted at prisoner's
desire deducted, 191.
If not concluded, diet must be deserted, and prisoner liberated, 192.

Act applies

to a libel raised before
the letters of intimation, 197.
If no libel is executed within sixty

days, &c., judge must within
twenty-four hours liberate under
pain of wrongous imprisonment,

198.

be apprehended on Crimi-

nal Letters from Supreme Court,
199.
Must be brought to trial on these
letters, 201.
And trial must be concluded within
forty days from
ment, 203.

i.

132.

Act 1661 enumerates cases where
this may be done justifiably, 132.
Individuals present at a felony may
arrest without a written warrant, ii. 119.
Jurisdiction of Justiciary
PKIVATIVE.
privative incases against the state,
&c.

ii.

22.

in certain cases

now

obsolete,

22.

PROCESS, form of, prescribed in Sheriff
and Borough Courts for criminal
prosecutions,

ii.

42.

concluding for
under L. 10, 48.
Prisoner cannot be called on till day
of compearance, ii. 343.
Diet of compearance falls if not kept
alive by act of Court, 343.

In

summary

cases,

fine

190.

Any

still

justifiably kill

own

life, or that
of others, against imminent dan-

defending his

in

?

If diet be fixed, trial must be* concluded in forty days, 189.

May

facie regular, 556, 557.
be bre-iking from a proper
and established jail, 557.
Punishment of this offence, 558.

Must

Also

is;.

When do the

may

Equally committed by civil or criminal prisoner, 555.
But must be a legal warrant, 555.
Sufficient, however, if warrant is ex

ger,

\cept in capital crimes, he may
be liberated on bail.
See Jiail.

When

judge

liberation,

His committal must proceed on a
written ami signed warrant, by
It

grant warrant for
provided intimation
was issued by him, 206.
Penalties of wrongous imprisonment, 207.
- I>KI AKINC.
Is an offence at common law, i. 555.

Any

See Precognition.

139.

act does not apply to trials for

forgery or fraudulent bankruptcy,
before the Court of Session, 204.

these circum-

stances to bail or liberation, under
act 1701, 130.
Not entitled to be present at precognition, either himself or by an
ii^fiit,

204.

ii.

The

ii.

his

imprison-

If both parties absent, diet falls, 344.
If prosecutor does not appear, and
no excuse tendered, pannel must
be dismissed, 345.

Lord Advocate may appear by his
deputes, and prosecution by one
Lord Advocate may be continued
by his successor, 346.
In prosecution by a body corporate,
they may appear by a factor, 347.
If distinct pursuers, one may withdraw without injuring others,
348.
If pannel is absent he is outlawed,
349.
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PRO.
Diet

may

bo adjourned on satisfac-

tory cause shown,
Effect of it. 350.

ii.

a writing or any other article,
that it be described so as to dis-

319.

tinguish it from all others, ii.
588.
The minuteness necessary to be ob\ed, 589.
Description required of bank-notes,

No

errors in libel will prevent senif pan n el tail to appear, 351.
Objections to regularity of citation
.

may however be stated, 3>
If accused imitated, not entitled to
be repoiied until he pleads to

previous convictions, stolen articles, &c., 590, 591, 592.
The articles should be labelled, 592.
If productions numerous, should
be specified in an inventory, 593.
Must be in clerk's hands, two days
at least before the trial, 593.
It has been held a compliance with
the law if lodged in sealed parcels, 595.

nd indictment, '>.V2.
and public prosecutor may
qualify their reponing, 353.
Though both present, diet cannot be
continued indefinitely, 355.
Court may subject private party in
irt

expenses, 355.

Prosecutor
ft

may

desert diet pro loco

Doubtful authority.
An extract or writ of a conviction

tempore, 355.

OF PLEADING

ANI>

RELEVANCY.

If pannel objects to citation, must
do so before pleading to the libel,
ii.

or sentence of a court, probative
in terms of 1681, proves itself,
596.
Copies, however, have not the same
faith reposed in them, 598.
Records of foreign courts, and judgments of courts of law, how verified, 599.
Parish registers, books of corporations material instruments, 600.
Prisoner must be identified, 600.
Private writings, certificates and letters, and how they must be proved
to be genuine, 601.

:{57.

If no objection, he must then plead
guilty or not guilty, 358.
If pannel insane or intoxicated, &c.
he should not be permitted to
plead, 359.
Court, without an assize, judges of
that plea, 359.
Also of the parinel's identity, 361.
Plea of guilty or not guilty may be
qualified, 363.

No

one bound to answer more than
one libel for same offence, but a
second may be served while first
running,

Dying depositions and declarations,
in what circumstances they may

364-.

No amendment by adding

or alter-

but prosecutor

ing

competent,

may

strike out part, 365.

interIf pannel pleads guilty, th
locutor of relevancy is pronounce,!.

If

pannel has any special defences,
mii^t lod^e defences the day before the trial, 369.

K very prisoner
.

nscj,

entitled to benefit of

370.

After pleading, pannel asked if he
objects to relevancy, 371.
Interlocutor of relevancy, 372.
nip-tent to stop process till a
point of civil right is determined,
:r,

1

.

All criminal trials with open doors,
;.t

some

cases,

375.

See As-

PKOCI.A M \TION to disperse under the riot
act, i. 531.
rrrioNs M \ I>K \<; \iNsr nn r \ v\rr
Indispensable to the production of
.

be admitted, 604.
Depositions and declarations by witnesses are admissible, if they have
died before the trial, C07.
An article may be proPRODUCTION*.
duced by a witness, though not
libelled as a production, 613.
PROFESSION A i. Witness, may read a report as his testimony, ii. 511.
They may be in court, and hear the
other witnesses depone, 5t I.
PROOF, PAROLE. See Witness.
PROPOSITION, Major. \\ hat must be inserted in

it,

ii.

.

Minor, what must be inserted

in

it,

215.

Great care and caution necessary to
make this ayn-e with major.
Specialties stated.

Must

specify time as accurately as
can be ascertained, 251.
See In-

dictment.

PJUMMUKTOK, setting lire to his own
house in possession of a liferenfer,
is

wilful

tire-

raising,

i

1

1

MM! their

J'uo^

By Roman

title,

ii.

PUBERTY.

^.'>.

every citizen was
invited to prosecute, ii. 83.
In English law the injured party
is in
general the only prosecutor.
In cases of assault or real injury, 176.
"With us the Lord Advocate or inSee Lord
jured party only, 83.
Advoctid
l(i\v

Indecent practices with girls under
puberty punishable, i. 225.

PUNISHMENT.
Of murder,

Of

.May also be compelled to give up
and may be
his informer, !)o
liable in dam;:
Private party may do so in hix own
name with concourse of public

Of

;

675-7.

ii.

.

inferior public prosecutor may
be subjected in expenses, !:>.

An

90.

i.

Of aggravated assaults, 184.
Of reset of theft, 339.
Of forcing and uttering, 398, and
uttering

notes, 406,

and vending forged
and ii. 675-7.

disposing or putting away forBank of England notes, 408.

ged

Of

forgery, capital if patrimonial
estate aH'ected by instrument, 42(>,

but see

ii.

075-7.

Limited to those who
have suiVered, or have an interest.

Arbitrary if not, !:^>.
Of malicious mischief,

Mil.

Of

prosecutor.

Requisites to his doing so, 100.
If private prosecutor have sustained

an injury, his

title to

pursue

is

daw, 103,
The near kinsmen

of the injured
party have a i^ht to prosecute
under certain exceptions, l(Jk
If private prosecutor has been out-

l.>().

coining and uttering

false coin,

151,

Of
Of
Of

perjury, 4*2.
subornation of perjury, 490.

deforcement, 506.

Of mobbing and

rioting, arbitrary,

i

lawed, until repone.d cannot prosecute, KM;.

Mercantile companies and corporate
bodies may prosecute for wrong
done to their corporate interests,
106,

Private,

may

restrict the libel,

with

concourse of Lord Advocate, U^.
If he commits the trial to Lord Advocate, he must abide the issue of
it, 108.
Must have the concurrence of Lord
Advocate, who may be compelled
1

to state his

grounds

for refusing,

111.

He must

find caution

liable in penalties

to insist, is

and

May

and

costs,

must take oath of calumny,

1

13.

be compelled to take oath of
in limine, &c.
See Oath

calumny

of Calumny.

m

If he lodges a disclamation, does it
apply only to that process, or to
all prosecutions? 115.

Several different prosecutors cannot
combine their instance in one libel,

ii.

24.0.

PROVOCATION, defence of, how far it will
avail in murder, i. 8.
Important who struck the first blow,
this will excuse if the party does
not go too far in retaliating, 177.
PUBERTY, not necessary to prove want of
consent in females under puberty
in rape, i. 213.

commotions within borough, 528.

()!

Uy

Hi" riot act,

,j2<).

Of bigamy, 512.
Of clandestine marriage, 547.
Of prison-breaking, o^s.
Of returning from transportation,
Of
Of
Of

fraudulent bankruptcy, 567-71.
sedition, 583-5H!).

treason, 021.

and corporal,

Capital

must intervene
executed,

ii.

what time

before they are

63.

with the Court to inflict; prosecutor has no right to suggest,

It lies

ii.

90.

Death is the highest punishment,
and always draws after it escheat
of moveables, ii. 604.
In cases of murder body given for
dissection, 665.

In atrocious murders body

No

may

be

665.
corruption of the blood excepting

hung

in chains,

ii.

in treason.

Next highest punishment

is transSee Transportation.
Banishment from Scotland now almost abolished, 669.
In transportation or banishment,
civil interest of creditor must
give way to public interest, 670.
Whipping and pillory, 671.
Infamy attached to several offences,
672.

portation.

Of imprisonment, when
ii. 67a

inflicted,
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Of

escheat of moveai

when

office,

Of

indicted,

Principles of evidence on this subii.

67.").

221,

:

Effect of cries being or not being
heard, 222.

\IUTY, child under the years of, an

Cross-examination in minute par-

Inadmissible witness for or against

ticulars usually detects falsehood,

i-entS,

What

16k

are the years of pupilarity,

Child above that age may give evidence or not, -167.
See Witness.
PURGING witness of malice, &c. done
after he is sworn, i. 428.
Qi AKK:I affirmation by one as a witness
is received; form, i. 431.
QUEEN, treason to compass the death of
the Queen, i. 596.
Must be directed against her life,
and not against her liberty or
rank, 605.
To violate her with or without her
consent is treason, 606.
RAE, Sir WILLIAM, his act as to execution of indictments, ii. 311, 317.
:

Act
RAPK.

i.

ject,

solatium, and damages. \c.

fine,

as to

wrong designation

of wit-

by penetration of
the privy parts, and entry of the
body, without any proof of emission, i. -209, 210.
Both by Scotch common and English statute law, 210, 211.
Connexion must be against woman's
will, 211.
Cases on that subject, 212, 213.
Violence not necessary in girls under twelve years of age, 213.
committed on any female,
maid, wife, or widow, 214.
\>".

Kven en a strumpet, her character
being only a clog on the prosecution, 815.
Previous character of woman competent subject of investigation,

216.
the account which woman has
given to others may be given on
either side, 217.

And

!y

rape whether ultimate obwas lust, lucre, or

ject of oiVender

revenue,

'i

1

in rape,

Statutes against abduction of

wo-

men, 219.
If the

woman

sent, 187.

REAL INJURY.

See Assault.

what it is, i. 582.
what occurred de recenti an

Sedition,

Recenti, de,

Must not go beyond a

i.

178.

day, 179-

RECKLESSNESS of another's life amounts
to murder, i. 4, 5.
RECORD, presumption established^!! favour of the record of courts,

W hat
T

if the

Judge refuses

ii.

the proof offered, 51.
how far admissible as
witnesses in criminal cases, ii.

RELATIONS, near,
458-460.

Of pannel, admissible as

exculpatory
witnesses in his favour, ii. 619.
and
children
unwife,
der pupilarity, inadmissible, 620.
RELEVANCY, indispensable that the mode
of committing the offence be
stated in the indictment, to enable the Court to judge of the relevancy, ii. 275.
Interlocutor of, pronounced after
if pannel so
plea of not guilty,
pleads, 367.
Debate on the relevancy, 371.
Interlocutor of, 372.

Husband and

be determined before proof
entered on, and judgment irreversible, 373.

REMISSION of sentences by Crown.

See

Royal.
against sentence of outlawry,

declare that she

went

RKPONINO
ii.

lu-attt,

a plea in exculpation, suf-

fificiit

to bar a

II-.:'

:

new

trial,

in ju.I-in^

615.

ii.

what

'

tor]

51.

to enter

/'ai-'lon,

willingly with ravisher, capital piiins n innved, but not arbitrary punishment, 219.
Minute consideration of woman'.
oil"

Aggravated Assault.
Conclusive evidence requisite that
it was without the woman's con-

Must

*.

Others may be art and part

223.
Injured woman is competent, 224.
But she may be tested by proof of
the accounts she had given de recenti to others, 22 1, 225.
Either drawn from her own crossexamination or the evidence of
others, 225.
RAVISH.
Intent to ravish a serious agSee
gravation of assault, i. 184.

alleviation of assault,

nesses, 407.
Is completed

May

Delay of making complaint known,

and what

is

not

/

.

is,
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RESET OK THEFT.
Goods must be received

RETURNING FROM TRANSPORTATION.
into prison-

Sufficient in

keeping,

led to

.

whom

theft

com-

Declaration of prisoner as to mode
of acquisition important, 33(5.
Reseller may be tried on same libel
ns principal thirl.
AVife not chargeable with

identified,

for

ib.

be so for reset of goods

habitually stolen,

561.

An

English convict may be sent
back summarily to the hulks, by
Secretary of State's warrant, 561,
562.

REVENGE, not receivable as a defence in
murder, i. 9.
Homicide on a principle of revenge
is

murder, 10.

by Legislature, one mode of
obtaining alteration of sentence,
ii. 678.
REVENUE Stamps. Forging them. See

Ki

vi USAI.

i.

be liberated on bail, in
ii. 165.
Justiciary may review sen-

Officer

may

certain cases of murder,

REVIEW.

tences of

all inferior courts,

either

by advocation, suspension, or appeal,

rcs.-t

reset of a single parcel of goods
stole and brought home by hus-

But may

in

Stamp.

Thieves competent witnesses against
resellers, 330.

band,

560.
Scotland, may be punished without further trial, on being duly

881.

not person by
mitted, ..

prove

But one banished from county

Evidence of previous concert and

theft, 33.>.

to

Should be tried before Supreme
Court with Jury, by indictment,

knowledge are enough, 330,

But

it

first

i.

subsequent participation iti spoil
is not reset but theft, 331.
< 'ases on this
subject, 332.
Crime completed, though possession
be ever so short, 333, 33k
Legal evidence in reset. 331.
Must prove the time and place of

proof of

conviction, and pannel being
found at large within time, i. 560.

328.
But is immaterial for how short a
time, i. 328.
Or though from other hands than
the thief, 329, 330.
Guilty knowledge must be brought
home, 329.
Mere suspicion not sufficient, 330.
But circumstances which must have
er's

ii.

25.

Advocation,

when competent, how

parsed and refused, 26.

Suspension, when competent form
of process, 28.

Power

as to setting aside verdict,

29.

339.

Or may

be.
charged with reset of
goods received along with him,

Sentence of inferior judges may be
brought by appeal to next circuit

S3&

court, 32.

339, 340.
Character of house of reset chiefly
looked to, 310.
Habit and repute, not legal aggravation of reset, 341.
English law on the subject, 341.

REWARD

Rule

Furiously along the high-way, an
indictable offence, i. 625.
RIOT ACT. Its provisions, i. 129.

Punishment of

reset,

as to the

delicti in cases

specifying of locus
of reset, ii. 269.

RESETTER maybe tried in any part of the
kingdom, where he has brought
the goods, ii. 79.
RESPITE. Justiciary in urgent cases, may
respite the execution of a sentence,
ii. 607.
RESPONSIBILITY of judges and justices for
criminal proceedings against individuals, limited by special statute, ii. 149.
Must have acted maliciously, and

without probable cause, 150.

RETURNING FROM TRANSPORTATION

is,

by 5 Geo. IV, c. 84, punishable
with death, i. 559.

it

RIDING

payable on conviction,

guilty

death
122.

The

how

far

disqualifies a witness, ii. 494.
Person so doing,
Furiously.

of culpable homicide, if
be occasioned thereby, i.

proclamation, 129.

Does not supersede the powers

vest-

ed in magistrates by the common
law, 130.
Provisions as to pulling down
churches or dwelling houses, and
as to assembly not dispersing, i.
529.
Proclamation, 531.
What requisite to authorize the proclamation, 533.
RIOTING. See Mobbing.
ROB. Intent to rob a serious aggravation
of assault, i. 188.
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ROBBERY AND STOUTHRIEF.

ROBBERY AND STOUTHRIEI.

between robbery and

Distinction

stouthrief, i. 227.
Stouthrief forcible theft, 228, 240.

Property must be abstracted,

i.

228,

229, 233, 234.

But immaterial whether

violence
applied to person or will of suftVivr, 22!>.

Immaterial whether goods are taken
from person or custody of sufferer,
231.
Violence must be threatened de prcesenti, 231.
Threats of future violence is a different crime, 231, 232.

English cases on this subject, 232,
233.

how trifling the value of
property abstracted may be,
233, 234.
Taking may be completed if will
overpowered, though not actually
torn from person, 234.
Crime completed the moment the
goods taken from owner, but not
till then, 235.
Is not robbery, but theft, if an article
is taken by a sudden snatch, without personal constraint or violence to the will, 236, 237.
Violence must have been used with
intent of lucre, but may have been
taken up at moment, 237-9.
Concussing another into subscribing
a bill is not robbery, but oppression, 239.
Stouthrief may be combined with
rape, murder, or other violent
crimes, 240.
Legal evidence in stouthrief and
Immaterial
the

robbery, 241, et seq.
Consists in evidence of one witness
and a train of circumstances, 141.
Or of a sufficient train alone, 242.
Evidence in particular cases of robbery,

William Doig,

21-2.

John Douglas, 242.
James Stevenson, 243.
Thomsons and Fram, 243.
A. Stewart and George
Buckl,-y, 213,214.
J.

Marlarlanr, 2

1

I-.

William Adam, 244, 245.
II. Macleod, 245, 2l(i.
General principles from these cases,

217.

Evidence

in stouthrief cases, 247.
Cases of Donaldson, Buchanan, and
Duncan, 247.

Evidence in Craig and Brown,

i.

247, 248.

Mackinlay and A. Spence
Gordon, 248.
Alexander Martin, 249.
Matthias Little, 249.
'SAILOR.

See Soldier.
SEALS, Great or Privy, treason to counterfeit them, i. 613.
SEARCH WARRANTS may be granted to
recover stolen articles to complete
precognition,

ii.

145.

Law of

England requires the applicant's oath
law of Scotland does
;

not, 146.

Must

be special as to goods, or as to
houses, ii. 147.
SECONDS IN DUELS.
See Duelling.
SEDITION.
In what it consists, i. 581.

Extends

to every thing

which goes

change the constitution by violent or illegal means, 581.
Real sedition, what, 582.
Verbal, what, 582.
Both kinds punishable at common
to

law, 583.

Which

at

common law may

be

punished with transportation, 584.
Cases on this subject, 584, 588.

Punishment of sedition now restricted by 6 Geo. IV. c. 47, to imprisonment and banishment from
Britain, i. 588.
Seditious societies and oaths punishable by 37 Geo. III. c. 123, 589.

Convictions on this statute, 590,591.
Death, by 52 Geo. III. c. 104, to
administer oath binding to com-

mit treason, or capital felony, 591,
592.

Unlawful oaths or engagements, or
societies taking

them, or having

any brandies, put down by statute 59 Geo. III. c. 679, 593.
These enactments extended by subsequent acts, 594.
Training and drilling without authority, punishable with transportation, by 1 Geo. IV. c. 1,
595.
SEMBLANCE, in forgery is required, and
not the exact resemblance, by the
law of England, i. 371.
SENTENCE, a verdict is no warrant for
one which does not find guilty
generally, or facts amounting to
some of the charges, ii. 648.
The concluding step of a criminal
process, ii. 650.
On verdict of guilty to any extent
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being pronounced, sentence may
either be pronounced de piano, or
may be adjourned, ii. 650.
Pannel cannot demand an adjournment as a matter of right, Col.
No objection to the libel or proof
can be received in arrest of judgl
im-nt, 651.
A sentence is a complete bar to any
subsequent trial for the same of<

denomination of the crime,

ib.

verdict pronounced,
be done with prosecutor's con-

May

1.

If feiiiale convict pregnant, execution delayed till she is delivered,

654.

Time within which, by statute,
tences may be executed,

sen-

I

This applies only to corporal punishment, Hi.
It' an error in
naming the day has
been pronounced, the Supreme
Court may correct it.
Inferior Courts have not this power.
Justiciary Court possesses power of
respiting in urgent

officer,

SESSION, Court

of, trial for forgery competent to them, i. 423.
of proceeding, 423.
Is competent to try all criminal

Mode

facts, so far as necessary to judge
of civil conclusions, ii. 64.
fry statute they can try certain offences, 64.

disregard the verdict altogether, 67.
Have the power of reviewing sen-

13oth parties must he present when
.sentence is pronounced, 653.
Prisoner cannot apply tor bail after

(>.">

of notice and of execution by
ii. 44.

the

They may

i.">2.

Even though prosecutor changes the

sent,

K.

Form

tences of Inferior Courts in

Po-

when proceedings

of a

lice cases,

civil

nature, 67.

review sentences
of Inferior Courts, 68.
Practice quite changed now, and
I

sed formerly to

Justiciary only proper Court of
review, 70.
SEVERAL criminal acts may be included
in the same libel, if committed
by

the same pannel or pannels,
239.

ii.

SHKEF STEALING,

strict rules of locus denot inforced in indictments
for sheep stealing, ii. 267.
SHERIFF has concurrent jurisdiction with
licte

Justiciary
in

his

in all offences

with-

bounds not reserved,

ii.

G

If from

any unlawful act, sentence
has not been carried into effect on
the day named, they may fix a

Incompetent to entertain offences
where transportation is the punishment, unless that punishment

new day.
If from mistake or inattention it has
not been carried into effect on the
lay named, it cannot thereafter

His powers under the nigbt poaching act, Lord Mackenzie's opi-

be legally enforced, 659.
If convict has survived sentence, or
been brought alive, cannot be mo-

sentence cannot be
amended, altered, or varied, after
being pronounced, 660.

criminal

It is also irrevocable,

no reclaiming

days, 661.

The
-

Justiciary Court may, however,
ex intervallo, supply an omission,
662.

Where

the health of the convict reit, Court of Justiciary can
pronounce such order as to liberation as is requisite, 663.
Generally done with consent of prosecutor, but may be done without
quires

663.
SERVICE, criminal libels require only one
witness to the service, ii. 43.
it,

departed from, 36.

nion, 37.

Not competent

to try murder, robbery, rape, or fire-raising, but any
theft to any amount, 38.

Form

lested again, 660.

A

is

is

of process different, as trial
assize, 39.
fixed by statutes and act of

with or without

Now

adjournal, regulations prescribed
for libel, assize, trial, verdict, &c.
40.
Trial may proceed in summary form
in certain cases without writing,
where fined under L. 10, &c. 47
Form of process in these cases,

schedules of libel, &c. 49, &c.
Witnesses must be put on oath, 58.
Accused must be present at every
step, if not, will vitiate process,

52.
if the charge warrants s'x months' imprisonment,
or caution to L.50, 53.

Jury necessary

INDEX.
Si'F.<

Cannot

pains with-

'millet coi -poral

out a jury,

ii.

urt

Ju-

discourages

long

imprisonment by Sheriff without
a jury, 01.
Magistrates in the greater burghs
f sheriffship over
have a ri-ht
their bounds, (il.
SHERIFF-CLERKS to make up lists out of
which jurymen are taken, ii. 376.

Smrs, wilful sinking or destroying, to
de fraud insurers, punishable with
th,

(511.

i.

with

SHOOTINC;,

maim,

intent

to

murder or

a statutory offence,

i.

1G7,

Also in England, by Lord Ellenborough's act, 172.
SIGNATURE even of a fictitious person
makes out crime of forgery, i.

374

Law
Of

of England the same, 375.

one's

own name

for another of

same name, but

different designa-

tion, is forgery,

376.
so.

See Invadintj.
SOCIETIES. Establishing seditious societies
punishable with transportation
for seven years, i. 589.
The members of which take unlawful oaths, &c. are by statute unlawful combinations, 593.
Criminis, how far admissible as a
his

credibility,

ii.

Protected from prosecution, 453.
far their evidence must be
See Witness.
corroborated, 456.

How

SODOMY, what, and

its

IAL jurymen, who an- to be chosen
as such, ii. 377, 381.
Verdict must find the facts, or some
of them, set forth in the libel

proven, and they must amount to
crimes libelled, ii. 647.

SPELLING, wrong, in witness's designation, if idem sotwns, not a good
objection, if different, sustained,
ii.

417.

STABBING,

with intent

punishment,

i.

to

murder or

maim.

See Shooting.
STACKS of fuel or hay, wilful burning
an indictable offence, i. 442.

of,

STAMPS, revenue, forging them a point
of dittay by common law of Scotland, i. 392.
Statute 12 Geo. III. c. 48, as to
using old stamps, 393.

Laws have no

reference to criminal

matters, ii. 610.
STATE, the Justiciary Court has a privative jurisdiction in offences against
the State, ii. 22.

STEALING from
vants,

LRING Judges, offence of doing

witness, and

719

letters

i.

by

Post-office ser-

344.

Murder

to kill one stealing,
if
without violence or bousebreak-

ing,

i.

21.

English and Scotch law the same,
21.

STEAM- BOATS, master and

pilot bound
to exert the highest degree of vi-

gilance

and

attention,

i.

122.

Rules to be observed in managing
them, 123.
Cases of Comet, &c. 124.
Culpable and negligent driving,
whereby injury is done, an indictable offence, i. 627.

STEWARD, Lord High,

his court for
of Peers, ii. 14.
STOLEN articles should be labelled, in order to being produced, ii. 144.
trial

SOLATIUM awarded

to private prosecutor

in certain ca>es at
fine,

same time with

(>76.

ii.

on duty when guilty of homicide if he kills, i. 39.
Muvt have a well-founded apprehension of being impeded, 41.
.Mu>t be on dm.,
it

"When

privileged, 46.
able fit in"

See Justifi-

i

Sor.iJi:

.igainst

the
tried

Mutiny Art,

ike.

cannot be

by Court of Justiciary,

ii.

STOUTHRIEF.

3.

For

civil offences responsible to
ticiar

ind informers,
tiin

Search warrants granted to recover
them. See Search Warrant.
Must be described in the indictment with reasonable accuracy,
ii. 293.
Money may be generally described,
293.
Watches, how usually described,
294.
Horses and cattle, and other goods,

how

far their tes-

ivable,

ii.

1-71.

See Robbery and Slouth-

Jus-

STUPEFACTION.
produce

Administering drugs to
it an indictable offence.
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SUBJECTION TO OTJIKRS.
Wife not punishable for harbouring or concealing her husband, i.
669.

Nor

receiving his stolen goods, 670.
Unless she makes a trade of resetting
his goods, 670.
Distinction on this subject, 670.
Commands of father do not excuse

THEFT, SIMPLE.

Or
i.

such cases,

in

671.

Nor

by servant,

252.

Is theft if carrier abstract goods in
transitu, 252, 253.

Or

porter

gocds

he

is

carrying,

253.

Or shopboy

or clerk, money sealed
or unsealed, he is sent with, 254,
255.

child, 671.

Course of punishment

of master's goods

English law on the subject, 255,
256, 257.

of master excuse servant, 672.

Is

SUBORNATION OF PKIU r iiv, and attempt
to commit it.

clearly theft, if servant steal
goods not under his charge, 258.

Is

theft though possession be obtained on a false pretence, 259,

Is only committed, when in consequence, of the inducement held
out, the witness swears falsely,

.

If this

not done,

is

is

i.

only attempt,

486.

Which is a point of dittay, 487.
Ami completed as soon as the cor
nipt inducement has been offered, though immediately rejected,
All

tending

practices

to

produce

punishable,

l^,

260.

But

not, if consent to pass the property be given, 259.
Law of England on this subject,

260,261.
by English law,

Theft,

steal goods,

if

Critical distinction in

England as

to breaking bulk, 263.
Is theft, though goods put in
pannrl's way, or given into his cus-

tody for a short period, 263,265.

Goods got by a snatch or

Time and

place

must be

specified in

carrier

262.

pull are

stolen, 264.

Must

Consists in the abstraction of goods
for the sake ef lucre, without
consent of owner, i. 250.

not only be a taking, but a
carrying away, though for the
shortest period, 265, 266.
Slightest amotio sufficient, if animus
furandi be clear, 267, 268.
But must be a clear removal from
place of deposit of articles stolen,
269.
English law on the subject, 269,
270.
The appropriation must have been
animo furandi, 270.
Which excludes the crime where is
mistaken idea of right, 271, 273.
No furtum usus in Scotch law,
271.
But must be a colourable ground
for the pannel's belief the goods
were his own, 272.
Goods may be stolen from one who
has them for a short time only,
273.
Lucre in theft may be the mere design to detain the article from the
owner, though not lucre in the
strict sense of the word, 273,
274.

though goods intrusted to
a thief, for transient or temporary
purpose, 250, 251.
By shopboy, of shop goods, 251.

Generally animus lucri presumed
from mere act of taking, 275.
And though the article taken be
ever so small, 275.

indictment
Its
SLI.I-IH

punishments, 4-90.
See Acid.
KK ACID.

SIM.MAUY Trials

before Sheriff and po-

lice courts, in certain cases,

Form

ii.

47.

of Process, 48.

SURGEONS and Physicians exempted from
ing on juries, ii. 388.
SUSPENSION of sentences of inferior courts

competent to Justiciary Court.
See

ll<

view.

SWEARING

witnesses, oath put to them,
See Witness.
form, &c.j ii. 430.
SWINDLING. Distinction between it and
theft,

i.

250.

SWINDLING AND FRAUD.
See Fraud.
In libels for this offence, the name
of the person in whose possession
the goods were, must be given, ii.
290.

TAMPERING with,

how

far

or tutoring witnesses,
that disqualifies them,

ii. 497-503.
THEFT, SIMPLE.

Is theft,

INDEX.
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THEFT BV HOUSEBREAKIM,.

Law

England on the

of

subject,

And

Thing taken must be property of
'

ailotlKT,

Hut may
tion, or

be of individual, corporanumber of persons, 277,

Theft may be committed of every
inanimate tiling.
"Whether writings or letters from
mail.

animals, 279, 280.
on a child or living creature,

Cases of plaginm, 281.
Or of an unburied body, 282.
THEFT BY HOTSKBUEAKING.

Housebi eaking

is

committed where

on ground

floor,

283.

Is housebreaking to enter

by

false

keyt,
if

left in

key

Or by

Law

going

the outside locked,

down chimney,

England on the

of

i.

285.

subject,

286.

May

committed

be

by entering
concert with servants
within li.
But not if the thief got unperceived
into the house, hid himself there,
and broke out, 288.
through

Law

a house,

i.

rooms, each
203, 294.

Housebreaking, with intent to steal,
is a point of
dittay, though no
article abstracted, U

Housebreaking there governed by
same rules as in theft by housebreaking, 295.

THEFT BY OPENING LOCKFAST PLACES.
be committed by violence er
i. 296.
But not if the key were left in the
Jock, 296.
Punishment of this species of theft,
296.

May

THEFT, AGGRAVATED BY HABIT AND REPUTE, OR PREVIOUS CONVICTION.

the security of the building has
been overcome and an article abstracted, i. 282.
Entry by window or skylight, 283.
Is housebreaking to raise sash partly open, 283.
But not to enter by open window

Or

is

false keys,

On tame
And

in separate

if

room

England on

of

this subject,

Crime completed

if the thief have
and got out an article,
though without entering his body,
il

in

288, 289.

Housebreaking may be committed
by those who are without in
M with those who broke in,
.'!M>,

.'!)!.

Cases on this subject, 290, 291.
of

Species

buildings

which

are

.ned houses in this question,

291.
Includes

i

rehouses, facto-

Theft, as

all

other crimes,

may

he

aggravated by previous conviction for same offence, i. 297.
Or by being committed by one habit and repute a thief, 297.
Character must be that of a known
thief, 297.
What is best proof of such a character, 297.
Previous convictions not necessary
to prove tli is aggravation, 298.

Usually and

sufficiently

done by

two police-officers, 298.
Must be disregarded if specific

act

of theft laid in indictment be not
proved, 299.
May be proved by two witnesses,
299.
Or one witness and several convictions, 299.
Prisoner, though acquitted of one
charge, may be tried next day on
another charge with the same aggravation, 299.
What time requisite for habit and
repute, 300.
Is not redargued

by testimony of
neighbours, if not pregnant, 301.
Habit and repute is no relevant aggravation of any crime but theft,
301.
But is relevant to aggravate stouthrief, as it is forcible theft, 302.
But not robbery.
No stress in considering individual
charge should be laid on the character of habit and repute, 302,

ellars,

locked outhoi^ex, byres, and milkhmiM's, 291, ".
EnnlMi law on tin- subject, 292.
"When house is occupied in separate
floors, each floor is a house, 293.

VOL.

II.

Punishment of habitual
ahv.iys

How

at

le;ist

theft

is

now

transportation,

small soever the value of ar303.

ticle stolen,

27

INDEX.
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THEFT, AGGRAVATED BY HABIT AND REPUTE, OR PREVIOUS CONVICTION'.
Previous conviction, a relevant aggravation of theft, i. 304.

But must be previous

conviction for
the same offence with that charged
in the indictment, 301.
And the previous conviction must
be by a court competent to try for
the offence, 301.
Conviction mu>t he regular.
Not ex /ucic open to objection, 30.j.
But no allegation of irregularity not
apparent on record can he received, 305.
Parole evidence to contradict record
of conviction incompetent, 305.

Punishment of

theft aggravated by
previous conviction, is now gene-

rally transportation, .'JOG.
is \f\ strict law capital, 306.

But

Many
'i'hrce

charges of theft.
of simple theft are capital,

i/rave, its punishment, 307.
"What constitutes a /'//<////;>
Pnd.alily L. 100 would be deemed

the line,

.'ids.

Libel usually restricted in simple
theft unless the sum be very
great, 906.

Decoying and stripping children

se-

verely punished, 309.
Theft of single sheep not capital,

309.
of two or more is so, 309.
Cases of sheep-stealing, 310.
Single act of horse or cattle stealing
capital, 311.
Libel usually now restricted, except
in bad cases, 31"-.
Legal evidence in theft, 312.
Cases of Downie and Milne, 313.
Charles Bowman, 314, 315.
Prior and Maclachlan, 315.

But

i

Laidlawand Spittal,316.
Boyd and Wilson, 316.
James Murray, 317.
Heath and Crowder, 318,

324
But is not

by another,

sufficient if prisoner

i.

have

merely confessed in his declaration, without further evidence,
affecting him, 325.
Evidence of socius competent, 325.

True mode of

testing their credi-

bility. .T;<;.

Declaration of pannel, its weight
against him, 327, 328.
In libels for theft, the name of

person in whose possession goods
were, should be specified, ii.
290.
Owner's name not indispensable,
but if given, it must be accurate,
291.
And reset may be tried in any part
of the United Kingdom where
the goods are brought, ii. 79.
to the will equivalent to force

robbery and stouthrief, i. 231.
lie threats of
present not
of future evil, 231.
Law of England upon the subject,
in

They must

To

perpetrate wilful fire-raising,
indictable offence, i. 442.

James Maccoul or Moffat,
319.

Recent possession always a strong
circumstance, 320.
sufficient evidence in combination with it, 320.
Cases on this subject, 322.
Convictions without express identification, 323.
Sufficient if corpus be established by
one witness, and each link in chain

an

Of

death, using such threats, or
pretending to carry them into effect, punishable at common law,
i. 631.
THREATENING incendiary letters, send-

ing them, punishable at
law, i. 576.

common

Equally whether threat is direct or
veiled under threatening demand
for charity, 577.
Provided threats are such as persons
of ordinary firmness could not
withstand, 577-578.
Evidence necessary to convict prisoner of this crime, 579.

Verbal threatenings indictable
rious, 579.

common
Old statutes now

if se-

an

of-

repealed by

59

Sending challenge to fight
fence at

319.

What

affecting prisoner

RK-.

THREATS

307.
Fitrlum

-

THEFT, AGGRAVATED BY HABIT AND
PUTE, OR PREVIOUS CONVICTION.

is

law, 579.

Geo. III. c. 70.
TIME, indictment must specify time as
nearly as can foe ascertained, ii.
See Indictment.
251.
Tractus temporis, crimes bearing a tractus
temporis
274.

may

be libelled at large,

ii.

TRADESMAN'S hands, goods put into them
and appropriated by him, is breach
of trust,

i.

360.
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i

ION, returning from.

See

Returning.
Justiciary has the exclusive jurisdiction in all statutory offences

where

this

may

IK'

awarded,

ii.

80,
-21.

-.

Court used formerly
sent-

-i>

enlist, &c.

to

modify the

allo\v convict to

662.

ii.

seas has

long been incorporated with our statute arid common law, 666.
Must now be inflicted for life in all

Beyond

-

were

of forgery or uttering, which
capital by the former law,

TREAEnglish law of treason now communicated to Scotland by the
Union, i. 596.
Treason to compass death of king,
or

queen,
597.

heir-apparent,

596,

imagine or devise harm tend.ing to death of reigning sovereign, 597.
Or to do any overt acts tending directly to the king's death, 597.
Or levying war against the king,
to

598.

Or

conspiring to levy war, 598,
599.

Or compassing
36 Geo. III.

Or

to depose

king by

7, ib.
to intimidate or constrain
c.

liament, ib.
Or move a foreign
the realm, 600.

how

Writings,

power

are tHMM.n

Writing!

to invade

But

if

some

trea-

relating to such

published

exhorting

to

against

only general exhortation
against kin-- ii sedition, <i<>l.
Words spoken not treasonable unif

less in relation to specific design,

1 1

are treasonable, 604.
to kin^s d<' f'<n-t<>.
though not <l jni-r, fio/i.

-it

if so,

.statutes

queen-consort
i. 605.

and heir-appa-

rent,

Violating queen or princess royal,
606.
Levying war against king, 606,
607.
Cases on this head, 607, 608.
Meeting irregularly armed treasonable, if in pursuance of treasonable intent, 608, 609.
Cases on this point, 609.
War must be levied against king,
610.
But this includes all insurrections
which go to introduce innova-

apply

government by

force, 610, 611.

attempts to enforce
only competent to Parliament, 61 1.
Levying of war must be in the British dominions, 612.
Treason by adherence to the king's
enemies within the realm, 613.

Includes

what

all

is

counterfeiting the king's money,
or gold or silver coin of the realm,
614, 459.
Slaying Lords of Session or Justi-

By

ciary, 614.
Statutory offences against the gold
and silver coin, &c. which are
treason, 615.
In treason all aiding and abetting
are principals, i. 616.
All may be guilty of treason who
owe allegiance to the king, 616.
Who they are, 617.
Aliens, how they stand in this matter, 617.
Legal evidence in treason in what
it consists, 617, 618.
Must be two witnesses to each overt

618.
witness to one or more overt
arts, 618, 619.
Proof by confession, 619.
Reading of declaration of prisoner
competent, G20.
No evidence receivable but to overt
art,

king, or levy war
him, are trea-on, <><>:!.

kill

Par-

tatutes, 600-602.
far treasonable, 602.

.Must be in relation to
sonable design, ()(!.'>.

But

To

tions in frame of

667.

This applies only to offences which
were capital by our former law,
668.
Provision is made by Government for
transportation of convicts, 669.

Or

TREASON.

Or one

act laid, G2I.
Pains of tr.MMin,

(12

1.

Forfeiture of estate,
Of estates held under entail, <>^.'>.
Corruption of blood, (i-'.'J.
Petty treason, \c. Peers of Scoti

land can only be tried for these,
crimes by their own order, ii. 11.
TRIAL, Court may order trial of one charge
to be taken up tirst, where several
are included in one libel, ii. 238.

INUKX.
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TRUST, Breach

See Breach of Trust,

of.

VERDICT OF

TRUSTEE on a bankrupt

cannot

estate

pursue for a criminal act against
the estate,

well as the Justices,

ii.

10.

A

Statute 1587 positively prohibits all
intercourse with them after they
are enclosed, under pain of nul-

UJ.TRONEOUS witnesses were formerly rejected.

Cases on this point, ii. .'394-.
need no citation, if their designation l)i- correct in list served on
p:innel, 394.
No objection to a witness that he is

Now

ultroneous, 1^7.
infant, not murder to kill one,

UNBORN

72.

i.

so

the law, pannols called to do

by indictment or criminal

tors,"

ii.

.

i.

(1,-tV.iu.l,

UKFOIU MI
iii--.

N

let-

337.
.ipital

burn ships

to

to

110.

oceumnottlfl criminal busiI"
remedied by
f
1

Court of So^iun, ii.
UNION extended treason hi\vs of Eng-

'uin/nij a>fl I'tteiiny.

Cannot be amended or explained by

it

is

punishment,

com pi-ton t by

statute to refer the matter to paniH-l's oath, ii.

UTTEUINC. furled instruments.

dict,

F.ilsecoin. See

(

VAC: A BONUS, and idle and disorderly persons, may be apprehended without written warrant, ii. 118.
VALUE of the article stolen aggravates the
crime of theft, i. 307.
VENDING forged notes at an under value

an offence punished with transportation, i. 406.
Base coin at an under value is an
indictable offence, i. 456.
threatenings, if serious, are in-

dictable,

i.

579.

Sedition, what it is, 582.
VERDICTS in writing discontinued

the assize in Court, 643.
objection to date if dated on the
day of trial, though not written till

next day, 6 13.

Jury may return

if

given
ii.

VERDICT OF ASSIZE.
Formerly law as
;

to this very comby Sir W.

simplified

Rae's Act, abolishing written verdicts, ii. 631.

No

adjournment competent after
jury once sworn to try the case,
except on special grounds, 631.
intercourse

should

and

part,

644.

A

general verdict of guilty understood to mean guilty of all the
charges in libel, 644.
But not if libel contains charges inconsistent with each other, 644.
authorize a sentence, verdict
should find pannel guilty of crime
set forth in libel,

645.

In case of murder, jury

45.

No

verdict of guilty

either as actor or art

To

in before the Court adjourns,

plicated

642.

No

is

VERBAL

634.

See For-

olVeiu-es, their

in trials for,

r,

596.

i.

566.

i.

lity,

Court, however, not deprived of all
discretion, even in this stage, if intercourse was trivial, (>.').;.
Statute commences from the actual
enclosure of the jury, 635.
Must remain enclosed till they are
agreed in their verdict ; a majority sufficient, 637.
Formerly verdicts written ; now almost put an end to by Sir W.
Haf' Act, 63M.
Duty of assi/e if prosecutor attempt
to contravene the act, 639.
Whether they retire or not, must all
be together when verdict delivered.
Delivered by the chancellor,
639.
Superiority of viva race verdicts, 6 10.
Duty of the Judge on receiving the
verdict, 611.
Cases where Court have declined to
receive verdict as inconsistent with
libel, 641.
If delivered in writing, may be challenged by assize as not their ver-

land to Scotland,
.i;\i

632.
slight or trivial intercourse will
not nullify proceedings, 633.
ii.

101.

ii.

TURNPIKES, Court of Justiciary may try
offences under Turnpike Acts, as

UNDERLIE

ASSI/.K.

with them after they are sworn,

354,

i.

take place

may

find

guilty of culpable homicide, 645.
What if verdict finds part without

the intent, 646.
Verdict should always find pannel
guilty of the crime under such
deductions as they think fit, 646.
No objection if it finds guilty of
crime in the major, but not as libelled, 647.

INDEX.
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WAQKS.

VtRL
If special verdict returned, must
find the facts proven stated in the
libel, and that they amount to the

regularly armed will constitute
this, 608.
Includes insurrections, having for
their object any innovation of a
public or general nature, 610.
WAKKANT, Written. When a criminal
may be arrested without one. See
Arrest.

To

i

Immaterial whether this

is applied
Cases, 229.

See Oppression.
oppression.
VIOI.KNT invasion of personal freedom or

dwelling-house,

though

not

to

commit a crime, punishable, i. 633.
VIOLATING sepulchres of dead,

common

fence at

law,

i.

i> an of461.

Punishable in simple cases by imprisonment, 461.
Where aggravated by previous conviction,

by transportation,

Procedure where warrants are to be

i.

And

121.

Must

>

mobbing,

ii.

good without the informer's
oath, on a written petition or
is

signed information, 121.
be dated, signed, and express
person charged, 122
Description of the crime not indispensable, 123.
In executing the warrant, officer
must not go beyond his bounds.
124.

burn them, to
defraud underwriters, i. 44
U ncce^ary to be proved ill
Vioi.r.Ni
cases of robbery and stouthrief, i.
insured, capital to

516.

be granted by a mathough he cannot try the

may

offence,
It

See

Sentence.

to the person or will.
Requisite to constitute

arrest

gistrate,

Both parties must be present when

s,

punish

levy war within the
is
high treason, i. 599.
601.
Cases, 600,
Statute of Edward on the subject,
606.
Levying of a meeting of persons ir-

plained, 649.
Sentence after verdict may either
be pronounced de piano, or may
be adjourned, 650.

pronounced, 653.

to

191.

kingdom,

as to them.

M-iitence

common law
i.

WAR. Compassing to

crimes in the major, ii. l>l-7.
If verdict takes no notice of any
of the charges held an acquittal
Verdict no warrant for sentence,
unless general as guilty, or finding tacts amounting to crimes libelled or some of them, 648.
Not competent to contradict verdict
ex intervatto by parole evidence ;
but if an error has crept in per
incuriam, it may de recenfi be ex-

zance of
assaults,

executed extra territorium, 125.
in order to trial. See
Committal. Prisoner.
Indorsed. Bail taken on committals
under them ; how to be done, ii.
176.
WI-AI-ON, Lethal. Taking such weapons
an aggravation of murder, i. 7.
Laying them aside is a circumstance
in favour of the accused, 7, 8.

For committal

Cases, 8.

461,

Blows with hand
.More

lenient

will not excuse
weapons, 12, 165.
Not justifiable without a reasonable

punishment where

done by students or others, for
sake of knowledge, 463.

Attempt

to

commit

this

crime

necessity, 20.

When

is

i.
i

IT

mu>t

be convicted of rai-

Murder,

repealed by

IV. c. \-><), i. 188.
Which Act provide-, lor assaults by
workmen on other workmen, 189.
Statute did not take away cogni...

be lawfully used,

used in duelling, 53.

if

Officers of

ment, and no other, 4<>1.
Interment f per.vm's body must be

WAGES. Combination law>

may

English law, 33.

the identical body from the
grave mentioned in the indict-

proved, 101.
Verdicts now delivered in
Viva Voce.
that form.
See Verdict.

they

32.

sarily,

micide,

law using them unneces-

only guilty of culpable hoi.

109.

Undue

precipitancy in using them,
is culpable homicide, i. 100.
Wmi'FlNr, as a punishment, sometimes
inflicted in cases of personal
injury, i. 671.

Wit

r.

In what cases her concealing her
husband's stolen goods 'is reset, i.
338,

INDEX.
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Win.

WILFUL FIRE-RAISING AND ATTEMPT.

The second wife may
in bigamy,

i.

be a witness

Equally growingor cut and

540.

yard,

Not excusable

for committing a
crime, that she did it by desire
of her husband, i. 668.
Not answerable for harbouring her
husband after the commission of
a crime, 669.
WILD animals incapable of being stolen,

heaths, furze,
mosses, or hay, a point of dittay
warranting arbitrary pains, 412.
Is one of the pleas of the crown,
and competent alone in justiciary,
5.411,
Legal evidence in this crime, 445,
1

FIIU.-KAISINC AND ATTEMPT.
Essential that some part of the tenement should be set on fire, i.

little,

if

LSI.

l:-tl,

Burning of furniture

is
attempt
only at wilful lire-raising, 431.
Rule in regard to tenants, same as
botttebraddngi 431.

includes
-table,

shed-,

simp-,

coachhouse,

barns,
outhouse, or

any building communicating with
or
on which
ch\ ellinij-house,
housebreaking may be committed,
Fire must have hern kindled wil-

WILFUL contradiction
witnesses

so,

it

it

is

the

same though the

entering by an open window
near the ground, is not housebreaking, i. :>s3.
To raise the sash is, 283.
WITNKSSI.-.S, two necessary in murder, or
one with a chain of circumstances, i. 70. See Evidence, Murder.

WINDOW,

To

a clandestine marriage, are liable

WITNESS,

corn as well

nal motive, and not ill-will, properly so called, 43 i, 435.

Even

the design of lucre by defrauding insurance offices, 436.
Is wilful fire-raising, if owner burn
his house in hands of Hit-renter

or tenant, 435.
Wilful burning owner's
to defraud insurer,

1.

must

state

Court before the jury

sworn,

ii.

all

it

is

1.;.

cases witnesses

must be put

on oath, 50.
a precognition

may

be put on

oath, but not the accused, ii. 137.
Should be examined apart at a pre-

cognition,

1-1-1.

Should sign the precognition, &c.

own

No

house,
a crime

house,

when

fire-raising,

of England on

1

is

fire-raising, 438, 439.
Unless the flames spread and con-

becomes wilful

.j

142.
their citation, ii.393.
Sir W. Rae's act made a great
change in this as to ultroneous
witnesses.

warranting highest punishment
short of death, but not wilful

sume a neighbour's

i.

the accused has not been able

to the

At

as houses. l.M.

if

to find a witness, he

In

But the malice may be any crimi-

439,

common law with

highest arbitrary pains, i. 641.
Capital by 29 deo. Ill, c. 46, and
43 Geo. 111. c. 113, 642.
Cases on this head, 6-1-2.

to certain lines,

lent to malice, 43 1.
May he committed on

Law

or prevarication by

punishable summari-

484,

Punishable at

fire is applied to other contiguous
buildings or combustibles, l.'>.'>.
dross and criminal neglect equiva-

it

1.

is

Wn,ri;r, SINKINC or SHIPS.

rully,43&

But

7.

ly,

the tenement or
corns have IM--UII to burn ever so

enough

is

So

1

Cases of this crime, 445, 447.

429.

But

in stack-

443.

Wilful burning of

279.

i.

WILFUL

i.

the

439.

subject,

44-0.

Is capital to burn ship to defraud
insurers, by 29 Geo. III. c. 40,

440.
Wilful fire-raising extends to wilful
burning of houses, corns, coals,
and woods, 441.

Of

objection competent on account
of his getting no citation, or irregularity therein, if designation is
correct in pannel's list, 394.
What is a sufficient citation, 396.
If, after citation, witness fail to appear, may be incarcerated by the
Court, 397.
If it is feared he will abscond, 398.
Or may be imprisoned in a place of
security, as in the Castle of Edinburgh, 400.
Warrant of any judge extends over
the whole of Scotland, 400.
Mode of compelling the attendance
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WITXKSS.
of witnesses residing in England
or Ireland, ii. 402.

Of the

Designation.
Objections on this score used to be
proponed after the jury was
sworn, ii. 404.
Altered by act of adjournal, and
must now be before jury is sworn,
If,

from any error, pannel cannot
find witness, must state it before
the jury is sworn, 107.

Different objections on this score,

Description of witnesses may be
written on an erasure, or in a
different hand, iSrc. 409.
Must in the main be correct ; if
spelling be wrong, but sound the
same, it is sustained, 410.

No:

to state

name

or pa-

rents of witness \faliunde correct

;

a material error is fatal, 413.
Proper name of married woman is
her husband's, 415.
Place of abode and trade sufficient
to be stated if it will lead to the
person, though inaccurate in a
subordinate particular, 416.
Cases on this point, 417.
Enough to design witnesses in public
situations by their situations, 422.
The words now or lately should always be introduced, 423.
Enough if witness is designed as he
has designed himself in the precognitien, -126.
If witness be described as residing
in a place, he must be so, or un-

der the words now or lately must
have been there since last term,
426.
as

to designation,
before the witness

Every objection
must be stated
is

Belief in God, and a future state,
-siry to be a witness, ii. 437.

In England,

WitMH

of administering it, 430.
Affirmation by a Quaker, 431.
If they refuse to take the oath,
be imprisoned.

.

Deaf and dumb

persons,

may

understand an oath, 436.

if

they

to

answer
if

imprisonment

sible witness,

every
;

he do

and his

credibility,

452.

Cannot be molested

for his share of

crime, 453.

How

far such evidence
roborated, 456.

Of the

must be cor-

Objection of Relationship.
relations competent

Nearest

nesses

in

prosecutions

at

wit-

Lord

Advocate's instance, 458.
Also, if prosecution be joint at his
instance and private party's, 459.
far pannel's nearest relations

How

are admissible, 460.
not admissible,

Husband and wife

except to prove personal violence,
461.
far admissible in cases of
bigamy, 462.

How
A

the obligation of truth, 132.
Idiots, insane persons, &c. cannot
be Witnesses,

infidels

not, 438.
Objections of infamy, andsoczus criminis, 439.
What renders a witness infamous,
440.
Convictions of what crimes have
not this effect, 44-1.
How long the infamy attaches to
the witness, 442.
Conviction of perjury or subornation, alone permanent.
How the conviction must be proved,
444.
Convictions in minor charges before the Sheriff, &c. without a
jury, do not cause infamy, 444.
What questions may be asked as to
witness's general character, &c. ;
decisions thereon, 445.
Law of England on this point.
Competence of an infamous witness
restored by an act of Parliament,
or a royal pardon, 451.
Socius Criminis, how far an admis-

may

Children under twelve examined by
declaration, if they understand

bound

liable to

189.

Oath emitted by a witness, and form

and

question the Court think right

sworn, 429.

All objections to exclude witness
must be stated before he is sworn,

atheists

not admitted, 438.

child within pupilarity inadmisfor or again>t its parents,
Kil.
child above that age has the op-

sible,

A

tion to do it or not, 466.
Except where injury against the

child

itsell,

l(i(i'.

Agents and counsel, how far they
can be called on as witnesses, 46S.

How

far disclosures to physicians,

INDEX.
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WITNESS.

WITNESS.
intimate friends, &c. can be used,
170.

ii.

Evidence of spies and informers, if
bound to disclose employers, 17
How far admissions with a view to
!-.

settlement,

;i

Of

be received, 47-3.

may

objection of enmity and parcounsel, 477.
If witness the sufferer by the crime,
the.

tial

what

acts

may

disqualify him,

478.

Can

he suited against legal funcfor their exertions to

it

tionaries

bring pannel to jttttloe ? 479.
expressions and conduct by
witness is requisite to support
such an objection, 1 *>!>.
"What acts will exclude the witness,

What

ness as to his general character,

526,

May

a witness

be questioned as to
in a criminal matter? 528.
In cases of rape, 530.
And assault, culpable homicide, &c.
582.
If witness incompetent against one
he be examined
pannel, can
against another jointly charged?
533.
Entitled to have his previous depo-

what would involve him

or declaration, cancelled,
before being examined, 5.'$ t.
"Witnesses for Crown may be presition,

cognosced by pannel or his agent,

isl.
It"

English law on the point, ii. 526.
How far competent to question wit-

guilty

of

corrupt

and

illegal

When
No objection though ultroneous, 487.
No objection though witness have
heard the declarations and depoDl of other witnesses in the

Of

Intcn-st
oljict'nm <>f

IIow
the

far

it

and undue Injlu-

applies to sufferer

credibility of witnesses
be affected by pecuniary interest, or promise of reward offar

made by

537.

Competent to refer to notes to refresh memory, 540.
Medical and professional witnesses

may

by

v.

How

competent to prove conpannels, 536.
They are not allowed to be received
if obtained by improper means,
it is

fe-sions

read a report, 51-1.

Should not remain in Court and
hear the prior witnesses depone,

may

fered by public, 4!Ki.

Rewards promised by party
him,

calling
or tampering or tutoring,

will disqualify.
What will be the effect of

payment of

travelling expenses, or promise of

Case of M'Kinlay considered, 502.

Of the

far

instructions or tutoring

will disqualify, 503.
Examination of the Witnesses.

The

best evidence
duced, 505.

must be pro-

Exceptions from this general rule,
50G.
How far parole testimony of a written instrument is admitted, 508.
Hearsay evidence not admissible,
510.
Exceptions from this general rule,
511.
Exceptions by English law, 521.

How

far

competent to contradict

what a witness swears, by what
522.
If de recenti a different account was
given, 524.

he has said de

be examined without being led,
545.
Evidence not reduced to writing,

64a
If they prevaricate, may be cornmil ed to prison, or tried for perjury, 549.
witness not sufficient fora con-

One

security, 4-98.

How

To

recenti,

viction; sufficient if supported by
a chain of circumstances, 551.
Law of England on this point, 553.
Depositions or declarations are admissible, if witness have died, 607.
Rule by the law of England, 609,
Parole evidence, to add or vary a
deposition, not admissible, 609.
The declarations not admissible if
witness be alive, 609.
May produce an article, though not
libelled as a production ; but not
left in the hands of the jury, 613.
WOODS, wilful burning, a capital offence,
i.

WOUND

;

441.
in homicide, person

died of the

wound

must have

inflicted,

i.

Evidence necessary to show that
is

145.
this

the fact, 145.

WORDS, spoken

what circumstances,

in

6
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l.NULX.
WftRXBH.

WORDS.
amount

they

to

high treason,

i.

Evidence and productions. See Productions.

WKK.KS, plundering, an offence at common law sometimes regarded as
;

theft,

also as housebreaking,

ii.

639.

WKIMXC;. What

is the species of writing
to constitute forgery, i. 371.
WRITINGS do not amount to an overt act of

-V.

soner, Penalties.

Act 1701 thereanent,

treason, if unconnected with treasonable danger to government, i.

What

60S.

Action
208.

Even
;

now almost disused, ii.
638.
Can be amended or explained by u>size in open Court, 64-3.
See PriWEOMOOUS IMPRISON ME XT.
Verdicts,

unpublished, in these circumstances they do, 603.
\ instruments, how far the contents of them can be proved by
parole testimony, ii. 508.

B.

under the

if

to the present

vol..

II.

of " PRINCIPLES OF

Volume.

151.
1

.V^,

&C.

A

for, prescribes in

three years,

person outlawed loses the benefit
of Act 1701.

This Index refers to the First Volume of
title

ii.

are the requisites thereof,

THE CRIMINAL

this

Work, formerly published

LAW

OF SCOTLAND," as well as

ERRA1
IN
lll!i,

line

riHST VOLUME.

from bottom, before "

.'

"

line

i-,

l'i> i-

MM)

IN s|;
i>,

1

I

from

1!, lin.-

fro ni top, for

,

,

line
line
line
line

.')()!,

1

!

.'*

i

K(;II

I

Mi:.

top,

for

"

"
Committee,' read comniilti-r.
" Gul. I." read (Jnl. I\.

from

top, for

from

top, for

from

"
let," read left.
top, for

I'.'

from

"

top, for

.Inly," read August.
crime," read time.

"

seeing," read suing.

from liottom, for " mutual," I'ead mental.
"
l.'i from
admis-,iliilil\
top, before
supply objection
fiom bottom, for "one .Ind^e," lead our .Indies.

line

'

.')

MI

KIIIM

vol.

line 7

111, line
111,

-,M

.-levant" insert not.

after " ^rant" insert warrant.

t(.]>.

1^, line IS

.

1

S iVnin

liin-

i

Session," read Justiciary.

t<>|>,

mr " indictment," read instrument.

:

/o

to.

