


PREFACE.

L ¥

WHoO is Representative of Duncan eighth and last of
the ancient Earls of  the Levenax?” This question,
which involves the right to the dignity, has never been
fully and fairly considered. Indeed the fate of this in-
teresting Comitatus is very slightly and erroneously
recorded by the best Historians of Scotland. It has been
asserted that the honours were forfeited in the person
of Earl Duncan, and the Lennox annexed to the Crown.
Yet it can be proved that those honours were taken up
by service to the very Earl against whom forfeiture has
been alleged; and that the Comitatus itself descended by
right of inheritance through his heirs-general for cen-
turies. The same Historians had to record the trans-
mission of the dignity through the Stewarts of Dernely,
and therefore found it necessary to assume a new crea-
tion in favour of that family. Yet it can be distinctly
proved that the race of Dernely itself never pretended
- that such was the case, but claimed and kept the title of
Earls of Lennox upon the pretension of their right of
blood alone.
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The only attempts hitherto made to clear this his-
tory are by legal antiquaries, who have taken but a
partial view of the subject, and the nature of whose com-
pilations are neither fitted nor intended for general cir-
culation. Mr Hamilton, in his very able Case for
Woodhead, * afforded a copious repertory of Lennox
antiquities, drawn from various antiquarian sources,
among which he acknowledges his obligations to Mr
Riddell for the communication of valuable notices de-
rived from researches in the Register-House. But this
elaborate compilation was got up for the sole purpose of
supporting a pretension utterly untenable, and Mr
Hamilton’s labours, therefore, have only tended still
further to mislead other writers as to the history of the
Lennox. An older case (now rarely to be met with)
was printed sometime in last century, to support the
claim for Haldane of Gleneagles.t This claim, being
ex parte very plausible, is entitled to a consideration
which that for Woodhead can never obtain. But the
printed case alluded to, though the work of a distin-
guished lawyer, is both meager and inaccurate, and af-
fords no history sufficient to enable the reader to appre-
ciate the respective merits of all the competing claims.

Mr John Riddell, Advocate, the most competent per-
haps to have occupied such a field, was not induced to do

* ¢ Case of Margaret Lennox of Woodhead in relation to the Title,
Honours, and Dignity of the ancient Earls of Levenax or Lennox.
Edinburgh, 1813.” Drawn up by Robert Hamilton, Esq. Advocate,

t « Memorial relative to the succession to the ancient Earls of
Levenax.”  Without date or signature, but drawn up by Mr Wed-
derburn, afterwards Lord Chancellor Loughborough.
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so even by some new lights he obtained on the subject,
many years ago, in the course of his minute antiquarian
researches. The discoveries alluded to were in favour
of the claim for Napier of Merchiston, but no Case for
that branch of the Lennox coheirs has hitherto been com-
piled, although their claim, to say the least of it, appears
to be far more tenable than auy other that can be ad-
vanced. Mr Riddell, indeed, published in 1828, some
sheets of antiquarian controversy, relative to the House
of Hamilton, and entitled “ Reply to the Misstate-
ments of Dr Hamilton of Bardowie,” in the appendix to
which he inserted a * Statement in reference to the late
pretensions of the family of Lennox of Woodhead, to the
Honours and Representation of the ancient Earls of
Lennox.” This statement is sufficiently conclusive
against Woodhead, and also discloses a document posi-
tively instructing the circumstance, which so obviously
vitiates that pretension. But the triumph was of minor
impdrtance in clearing the history of the Lennox suc-
cession. No one can read the Case for Woodhead with-
out perceiving that it contains the materials of its own
refutation,—the charters founded on proving, most obvi-
ously, the very fact which Mr Riddell more directly
established.

The same learned antiquary, in a recent publication,*
now for the first time lays before the public the evidence
for Merchiston, which he discovered in the Register-
House more than twenty years ago. But certainly it

* ¢ Tracts Legal and Historical,” &c. containing inter alia, < Ob-

servations upon the Representation of the Rusky and Lennox Fami-
lies, and other points in Mr Napier’s Memoirs of Merchiston.” 1835.
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trusted to him by the late Lord Napier, furnished the
author with valuable aterials for the present under-
taking ; and he has also to acknowledge his obligations
to William Dallas, Esq. W. S. who at all times most
obligingly afforded access to inspect such of the Glen-
eagles papers as were in his hands.

Mr Riddell must have hastily written the following
~ sentence of his publication alluded to, and, as that gentle-
man had no intention to mislead, he will thank us for ex-
plaining it: “The above view of things, with the relative
evidence, the author communicated, at a distant period,
to the late Lord Napier, and a few years ago to Mr
Mark Napier, Advocate, at his request. He regrets to
find that the learned gentleman in his Memoirs of Mer-
chiston, which he did not see until published, while he
represents Elizabeth Menteith, the Merchiston ances-
trix, as the eldest coheir of Rusky, instead of standing
upon probabilities and presumptions, gives the fact as
an absolute certainty, from which he concludes that the
Earldom of Lennox is indisputably in her line.” * Now
the “ above view of things, with the relative evidence”
here referred to, appears to be ten printed pages of ela-
borately illustrated matter, (some of it perfectly new)
in reference to the Lennox claim, which the author of
the Memoirs never saw in any shape until recently pub-
lished. Not that he is so unreasonable as to expect to .
see a work before it is published, but the sentence quot-
ed might convey an erroneous impression, to the effect
that he had actually. solicited and obtained some such

* Tracts, p. 103.
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favour from the learned author of the Tracts. The au-
thor had long been aware of Mr Riddell’s discoveries in
the Register-House relative to Merchiston.  Several
years ago, he was led by that circumstance to consult
Mr Riddell, verbally, on the subject of the Lennox case
for Napier, which they frequently discussed, and upon
one occasion examined some of the Gleneagles papers
together.  No part of the following history (not con-
templated at the time) is the result of these desultory
conversations, from which, perhaps, the author did not
reap the benefit he ought.

It may be necessary to add a few words in reference
to the VINDICATION which forms a supplement to this
volume. Mr Riddell, in the preface to his recent
work, states that it originated in “ a desire to clear
up certain points that admitted of illustration, and to
bring forward original notices. As every antiquarian
knows—amid the fable that obscures Scottish antiqui-
ties nearly as greatly as the dearth of record, there is
nothing so much wanting in every department as ge-
nuine and unexceptionable facts, which often, as our dis-
tinguished countryman Lord Hailes has demonstrated,
are of far greater importance than the reveries of our
writers, and ingenious and speculative inferences.” If
these excellent principles had really been applied in Mr
Riddell’s review of the Memoirs of Merchiston, the au-
thor, even though convicted of error, would most sin-
cerely and cheerfully have acknowledged the obligation.
But the controversial criticism displayed in that learn-
ed gentleman’s “ Observations” is by no means cha-
racteristic of the HatLus school of Scottish antiqui-
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PARTITION OF THE LENNOX.

CHAPTER L

ANTIQUITY OF THE EARLDOM -— INVESTITURES AND LIMITA-
TIONS—FATE OF ALBANY AND LENNOX.

LEVENACHS, or LEVENAUCHEN, a Gaelic term signi-
fying the field of the smooth stream, comprehended the
original sheriffdom of Dunbarton, a rich and extensive
district of Scotland, which has since suffered various
dismemberments in favour of the neighbouring counties.
The name has assumed the forms of Leverax, Lenax,
and Lennox, which latter is the modern appellation.*
At what precise period this district became erected
into an Earldom, or Comitatus, with all the consequent
privileges, has not been accurately determined. Lord
Hailes, the father of authentic Scottish history, admits
the existence of Earls of Lennox so far back as the
twelfth century, but is sceptical as to their reputed de-
scent from a Saxon Lord called Arkill, and rejects the
theory as belonging to * the ages of conjecture.”t Mr
Hamilton, in his Case for Woodhead, says, ““ Lord Hailes

* See chartulary of Lennox, edited for the Maitland Club by Mr
Denniston, and Chalmers’ Caledonia, Vol. iii. Dunbartonshire.
+ Case for the Countess of Sutherland, c. v. sect. x.
A
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is, perhaps, too scrupulous. The first notice of Earls
of Lennox he recognizes is in 1238, though they are
upon certain record forty years at least before that pe-
riod, and he admits Donald to be the sixth Earl.”* But
whoever attempts to convict Lord Hailes of a blunder
of the kind, is likely to fall into one himself. It is true
that the case for the Countess of Sutherland commences,
in its notice of Lennox, with a charter of Alexander II.
to Earl Maldowen in 1238, but the very extract which
Lord Hailes quotes from that charter, records Earl
Maldowen’s father, Alwyn, as having been Earl of Len-
nox also; and, moreover,the same author had previously
stated, that “the Earls of Lennox are mentioned, in histo-
ries and public deeds, so far back as the fwelfth century.”

Mr Hamilton deduces a theory (adopted by Chalmers)
that the first Alwyn was created Earl of Lennox, at
a very advanced age, by Malcolm IV. betwixt the years
1159 and 1165,—that his son Alwyn succeeded when
so young, that David, Earl of Huntingdon, King Wil-
liam’s brother, had been put into possession of the Earl-
dom, or had held it in ward, till Alwyn came of age,
which happened before the close of the twelfth century.
But there are charters extant which materially affect
this theory. 1s#, A charter, relating to the church of
Campsy, from “ dlwyn, Comes de Levenax, filius et
heres Alwini comitis de Levenax, Maldoweni filio et
herede nostro concedente.” 2d, A charter, relating to
the same subject, by “ Maldowen, filius et heres comi-
tis Alwini sunioris comitis de Levenax et heredis
Alwini sgntorts comitis de Levenax.”+ These char-
ters, which have no dates, prove that Maldowen was

* Page 2.

T The quotations in the text are from a transcript, which I saw in
the Register-House, of the Chartulary of Glasgow.
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the son of Alwyn, who was the son of Alwyn, and that
the two Alwyns were both at the same time designed
Earl of Lennox, probably because the son was fear of
the Comitatus, while the father was lferenter. It
would rather appear, then, that the eldest Alwyn was
the first Earl of Lennox of his race, but that the district
of the Leven had been previously erected into an Earl-
dom in favour of David Earl of Huntingdon, some time
between the middle and the close of the twelfth century.

From Alwyn, the Earldom past in lineal male suc-
cession as follows :

I. Alwyn. 1V. Malcolm.
II. Alwyn. V. Malcolm.
III. Maldowen. VI1: Donald.

With Earl Donald the direct male line ceased. He
left an only daughter, Margaret, who became Countess
of Lennox, and married Walter, son of Allan de Fasse-
lane, her own cousin, and heir-male of her House.*

In consequence of a resignation by Walter and Mar-
garet in 1385, Robert II. granted to their son Duncan,
and Ais heirs, a charter of the whole Comitatus. In ac-
cordance with the territorial nature of feudal dignities
in those times, Walter de Fasselane had obtained the
title of Earl of Lennox in right of his spouse ; 1 and in
like manner, upon the resignation of his parents in his
favour, Duncan became eighth Earl of Lennox, in his
father’s lifetime.

Walter de Fasselane, the husband of Margaret of the
Levenax, was recognized and designed in royal char-
ters as Earl, simply because he possessed the Comitatus

* See the Lennox Chartulary, and Mr Denniston’s preface. The
most distinguished of these Earls was Malcolm V., the friend and
comrade of Robert Bruce. He was killed at Halidonhill in 1333.

+ Sutherland Case, c. v. p. 40.
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in right of his wife, there being no limitation of the dig-
nity of this fief to keirs-male. 'The charter of resigna-
tion to their son Duncan is equally general, being .Dun-
cano et heredibus suis.* The next and ruling investiture
of the earldom arose out of a family contract between
Earl Duncan and the Regent. In the year 1390, Ro-
bert Stewart Earl of Menteith and Fife, a younger bro-
ther of King Robert III. whose reign then commenced,
was the most potent nobleman in Scotland, and, through
the indolent temper and weakness of the monarch, was
suffered to hold the office of governor of the realm. In
1391, the Earl of Lennox, who had been left a widow-
er, without male issue, but with three daughters, Zsa-
bella, Margaret, and Elizabeth, became a party, along
with the Earl of Fife, to a curious contract of marriage
between his eldest daughter, Isabella, and Sir Murdoch
Stewart, the Regent’s eldest son. The following are
the terms of this contract in modern orthography.

“ This indenture, made at Inchmoryne the 17th day
of February, in the year of grace 1891, bears witness,
that it is accorded between noble and mighty Lords, Sir
Robert Earl of Fife, on the one part, and Sir Duncan
Earl of the Levenax, on the other part, in manner as fol-
lows:

“ That is to say, that Sir Murthow, son and heir to
the foresaid Earl of Fife, shall have to wife, Isabella,
the eldest daughter of the said Earl of the Levenax, and
shall endow her in the barony of the Redhall, with the
appurtenances in tenandry and demayn.

¢ Item, it is accorded that the said Earl of the Leve-
nax shall resign up in our Lord the King’s hand, all his
earldom of the Levenax, with the appurtenances, to be
infeft again of his said earldom, to him and to his heirs-

* Chartulary of Lennox.
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male, gotten or for to be gotten lawfully of his body ;
whom failing, to the said Sir Murthow and Isabella, and
to the longest liver of them, and to the heirs lawfully to
‘be gotten between them, whom failing, to the nearest and
lawful heirs of the foresaid Earl of the Levenax. And
to the fulfilling of this tailzie, the foresaid Earl of Fife
shall purchase the King’s assent and Walter Allown-
son’s,* father to the said Earl of the Levenax.

¢ Item, it is accorded that, in case the said Earl of the
Levenax shall happen to have heirs-male of his body,
or if he chance to take a wife to himself (or thrugh a-
ventur hym selvyn happyn to be to mary) and the said
Earl of Fife happen to have a marriageable daughter,
the said Earl of the Levenax, or his heir-male, shall have
to wife that daughter ; and if the said Earl of Fife hap-
pens to have no daughter to marry, the said Earl of the
Levenax, or his heir-male, shall have to wife a ¢ nes?
cosyng’ of the said Earl of Fife at his assignation, or the
said Sir Murdow’s, without disparagement to the said
Earl of the Levenax, or his heir-male.

¢« Item, it is accorded that the said Earl of the Leve-
nax and his heir-male (if he any get, as is before said,)
shall pay to the said Earl of Fife, or Sir Murthow his
son, for the marriage of the said Isabella his daughter,
two thousand marks Sterling, proportionally, at reason-
able times, as the time happens ; of the which two thou-
sand marks, the foresaid Earl of Fife, or Sir Murthow
his son, shall allow to the said Earl of the Levenax, for
the marriage of his heir-male, or of himself if it happen
in manner before said, a thousand marks Sterling.

* Walter de Fasselane was the son of Aulay or Allan de Fasse-
~ lane, (an extensive tract of country on the Gairloch, forming the
patrimony of this branch,) who was the son of Aulay, fourth son of
‘Alwyn, second Earl of Lennox.
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“ Ttem, it is accorded that the said Earl of the Leve-
nax shall be substitute and depute to the said Earl of
Fife, of the justiciaries of the sheriffdoms of Stlrhng and
Dunbarton, of as much as pertains to the Lordship of
the Levenax, as long as the Earl of Fife has no justi-
ciaries. And the said Earl of the Levenax shall have
the third part of the profit of all that the said Earl of
Fife has, and may have, of the justiciaries of the Lord-
ships of the Levenax foresaid.

« ITtem, it is accorded that the saids Earl of Fife and
Sir Murthow, his son, shall be leal helpers, counsellors,
supporters, promoters, and furtherers to the said Earl
of the Levenax in all his actions, causes, quarrels him
touching, or that may touch, as their own proper causes,
for the time of their lives, he living by them and their
counsel, and discretion of his own counsel.

“ Item, it is accorded that the said Earl of Fife shall
give in marriage one of the daughters of the said Earl
of the Levenax, Elizabeth or Margaret, at his own costs,
in convenable place, without disparaging of her. And the
saids Earl of the Levenax, and Sir Murthow, shall give
in marriage the other of his daughters, at their costs.

s Item, it is accorded that the foresaid Earl of Fife, or
Sir Murthow his son, shall make over to the heirs-male
to be gotten between the said Sir Murthow and Isabella
as much land heritably as the said Earl of the Levenax
has now in property in demayn.

“ The which things above-written leally to keep and
to fulfil, without fraud or guile, the foresaids Earls and
Sir Murthow have sworn upon the holy Evangel. And
to this indenture have set interchangingly their seals,
day, year, and place before said.”* :

* This contract, in its ancient orthography, is printed in the case

for Woodhead. Mr Hamilton observes, ¢ The original deed is nog
3
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Upon the 8th of November 1392, King Robert III.
granted a charter under the Great Seal to Earl Duncan
of the whole earldom of Levenax, proceeding upon his re-
signation in terms of the above contract, and containing
the limitations then agreed to, which became the ruling
investiture.*

About the period of these settlements all the daugh-
ters of Earl Duncan were married, and certainly with-
out disparagement to any of them. Isabella, to Sir Mur-
doch Stewart, the King’s nephew ; Margaret, to Sir
Robert Menteith of Rusky ;1 and Elizabeth, to Sir John
Stewart of Dernely.}

Under this new investiture Earl Duncan possessed un-
til his death in 1425. He formed no second alliance, nor
had he any heir-male of his body who might fulfil the
condition of a marriage with the Regent’s daughter. The

preserved, but a notarial transcript of it, taken by order of John
Lord Dernely, on the 21st of January 1460, is in possession of the
. Duke of Montrose.” P. 9. It will be observed that, in this tran-
script, made by order of John Lord Dernely, Elizabeth, that noble~
man’s ancestrix, is put before her sister Margaret, the ancestrix of
Rusky. :
* There is no question or dispute as to the ruling investiture and
- limitations of the Levenax and its honours. The royal charter ¢ Dun-
cano Comiti de Levenax,” is recorded Reg. Mag. Sig. Rot. Rob. iii.
No. 45, and the words of limitation are, * Dicto Duncano el here-
dibus suis masculis de corpore suo legillime procrealis seu procres
andis ; quibus forte deficientibus, Murdacho Seneschallo consanguineo
nostro carissmo, et Isabelle filie dicti comitis, et eorum diutius viventi,
ac heredibus inter ipsos legitlime procreandis ; quibus forte deficien-~
tibus, veris legittimis et propinquioribus heredibus dicti Duncani qui~
buscunque.” It was solely in virtue of this limitation that Lord
Dernely assumed the honours in the following century.

1 Margaret was married to Sir Murdoch Menteith in 1392. The
Gleneagles Case quotes ¢ Sasine in her favour by her husband penes
Ducem de Montrose.”

1 See History of the Stewarts, by Andrew Stewart, Esq. M. P.
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marriage of Murdoch and Isabella, however, promised to
answer all the purposes of that compact, and for ever
to unite in one family the earldoms of Lennox, Fife, and
Menteith. This lady bestowed upon Murdoch of Albany
four sons, Robert, (who died early,) Walter, James, and
Alexander, some of whom grew up into such beauty of
manhood as to be the admiration of Scotland. In the
meanwhile the aggrandizement of Earl Robert had been
greatly accelerated by the weakness of his brother, who
still suffered him to govern the kingdom, and, at the
same time that he created Prince David Duke of Roth-
say, bestowed upon the ambitious governor the title of
Duke of Albany, these being the first dukedoms erected
in Scotland. The captivity of James, only remaining son
of RobertIII. and the consequent heart-broken death of
that aged monarch, quickly followed the supposed mur-
der of the Duke of Rothsay, and left Albany in undis-
puted possession of the regency, which he maintained”
for fifteen years thereafter, and even transmitted to his
son, the husband of Isabella of the Levenax. :
But the dark hour approached when the long restrain-
ed vengeance of an injured prince was to burst upon
this devoted house. If there be any truth in the sur-
mise that the lingering death of the Prince of Scotland
was the deliberate act of his uncle, Duke Robert, and
that the subsequent exile and protracted captivity of
James, to whom the succession had thus opened, was
owing to the interested and powerful intrigues of the
same nobleman, the rigour of that monarch to his uncle’s
family is accounted for. But even without admitting
the absolute certainty of the more atrocious charges,
there were exasperating circumstances. For many years
the late Regent had excited the indignation of the coun-
try, oppressed the people with a vicious government, and
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cast the royalty of Scotland into shade. Nor was it to
be supposed that the crown lands would not suffer from
one so determined to acquire, at all hands and all
- hazards, resources to sustain the enormous aggrandize-
ment of his family. 5
JamesI. wasrestored to his kingdomin 1423,* through
the intervention,itis said, of his cousin, the Regent Mur-
doch, whose gentleness appears to have deserved a bet-
ter fate than to expiate the offences of his race. The
monarch was crowned, with his queen, at Scone on the
21st May 1424. Duke Robert, whose energetic regen-
cy inspired awe if it did not command respect, had
been removed by a natural death in 1420,f and the
country was now in great disorder. But the restored
King was not long of commencing those rigorous mea-
sures which ended in the total destruction of the for-
tunes and family of the Regent. The first victim was
Walter Stewart, now the eldest son of Duke Murdoch,
also called Walter of the Levenax, from being heir of that
earldom through his mother Isabella. James I. before
his coronation, had ordered him to be arrested in the
Castle of Edinburgh, and carried to the island of the
Bass where he was closely confined. Several other per-

* Scotichronicon, Vol. ii. pp. 474 and 481. Mr Tytler places his
return under the year 1424, Vol. iii. p. 199.

+ Every historian of Scotland has recorded that the Regent Ro-
bert died 3d September 1419. I find, however, in the Register
of the Great Seal a charter of confirmation by James I., dated at
Edinburgh August 29, 1430, of a charter * avunculi sui Robertis
Ducis Albanig,” which charter of Duke Robert is dated  apud Falk-
land, August 4, 1420, an. gub. 15.” This clears up a difficulty start-
ed by Pinkerton, that, in the records, the year 1423 is called an.
gub. 3, of Duke Murdock. Pinkerton attempts to explain this by
the inference that, although Duke Robert died in 1419, his son
Murdoch was not recognized as Regent until 1420.
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sons of the highest distinction were, at the same time,

conducted to separate prisons. Very shortly after-

wards, Duncan Earl of Lennox was also seized, along

with Sir Robert Graham, and confined in Edinburgh

Castle. A Parliament was afterwards summoned, upon

.the ninth day of which, being the 21st March 1424-5,

James, who now felt himself sufficiently firm in his re--
gal seat, ordered the arrest of the Regent himself, and

of Alexander Stewart, his younger son, along with six-

and-twenty of the most illustrious men in Scotland.

Many of the nobles so hastily arrested were almost im-

mediately released, and were, moreover, induced or com-

pelled to become the judges of the unfortunate victims.

The same day on which the Regent was arrested, Isa-

bella, his Duchess, was seized in their palace of Doune

in Menteith, carried to Dunbar, and afterwards impri-

soned in the castle of T'antallon. James Stewart, their

third son, alone of all his family effected an escape. This

daring youth, made, on the instant, one desperate ef-

fort tosuccour his family or avengetheir fall. Withabody

of armed followers, he carried fire and sword into the

town of Dunbarton, and put to death the King’s uncle,
John Stewart, (called the Red Stewart of Dundonald)
with thirty-two others of inferior note. But this struggle
was unavailing. The King pursued James of Albany
with such determined animosity, that he was compelled
to fly, with his abettor the Bishop of Argyle, to Ire-
land, whence he never returned. *

Soon afterwards, in a Parliament where the King pre-
sided in person, on the 24th May 1425, Walter Stewart
of the Levenax was tried by his peers, convicted, and
instantly beheaded. To those who ask of what crime

* Rym. Feed. x. 415.
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this young nobleman was convicted, no other reply can
be given than what is afforded by a solitary expression
of a single chronicler. In one manuscript of the Sco-
tichronicon, the writer of which is supposed to have
lived at the period, it is recorded that Walter Stewart
was “a man of princely stature and lovely person, most
eloquent and wise, most agreeable, and universally be-
loved, and that having been convicted by an assize ‘de ro-
borea, was beheaded in front of the castle. Not only was
his death deplored by those who knew him, but by those
who had never seen him, for they were enamoured of his
fame.”* On the following day his brother Alexander,
whom the same ancient chronicler declares to have been
noways inferior to Walter in personal attractions, and
that both were of gigantic stature, shared a like fate.
These were the heirs-male, of the marriage between Duke
Murdoch and Isabella, upon whom, by the singular
contract of that ill-fated alliance, the vast succession
of the Levenax had been entailed, with the additional
provision of a territory, equal in extent, from the estates
of Albany. Alexander Stewart did not suffer that day
alone. His father, Duke Murdoch, and the aged Earl
Duncan ascended a scaffold upon which the blood of
Walter, the beautiful heir of Albany and Lennox, was
scarcely dry. “ They were executed,” says one whose ge-
nius could not fail to pause upon and picture the catas-
trophe, “ on the castle hill of Stirling, uponthe little ar-
_ tificial mound called Hurley Hacket. From this elevat-

* Cupar MS. of the Scotichronicon. Under the circumstances,
de roborea can scarcely mean of robbery, in a common or vulgar ac-
ceptation. It may have referred to the ambitious appropriation, or
spoliation of Crown lands by the Albany family ; or more probably
to the recent attack upon Dunbarton, in which the King’s un'cle was
killed.
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ed position, Duke Murdoch might cast his last look up-
on the fertile and romantic territory of Menteith, which
formed part of his family estates, and distinguish in
the distance the stately Castle of Doune, which emulat-
ed the magnificence of palaces, and had been his own
vice-regal residence.”*

Plausible reasons have been assigned for James I.
having so suddenly visited the house of Albany with
utter ruin ; but why his vengeance fell with a like se-
verity upon Earl Duncan, now in his eightieth year, is
a problem not to be solved by the scanty records of the
times. During the eventful and turbulent period which
intervened between the dates of the family contract in
1391, and the second regency in 1420, so unobtrusive
had been the conduct of this Earl, so little had he min-
gled in the affairs of the distracted realm, or identified
himself with the proceedings of its rulers, that his name
can only be traced by means of private deeds, indicat-
ing his possession of the earldom, and the exercise of
his feudal right of property. With the single exception,
that he is mentioned first of the distinguished cortege
of nobles whometJamesI.at Durham on his return from
captivity, I can find no public notice of this nobleman,
until his apparently cruel and causeless execution.

* Sir Walter Scott’s History of Scotland.
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CHAPTER II.

POSSESSION OF THE LENNOX BY THE DUCHESS OF ALBANY AS
COUNTESS OF LENNOX.

A curious feature in the mysterious fate of the old
Earl of Lennox is, that, though condemned and execut-
ed for some alleged high crime and misdemeanour, his
fief incurred no forfeiture,even at a time when the Crown
was eager to aggrandize itself at the expence of the
nobles. This fact will be amply proved in the sequel.
But it is involved in the whole history of the partition
of the Lennox, which territory would not have been
inkerited by the heirs of Earl Duncan, had that noble-
man incurred forfeiture, and his estates been annexed to
the crown. The possession held by the Duchess Isabella
after her father’s death is of itself sufficient to destroy
the theory of forfeiture ; and all the steps taken by the
coparceners, after the demise of Isabella, indicate, it is
true, some difficulty and confusion impeding the course
of succession, but demonstrate, at the same time, that
in no way had the Comitatus of Lennox reverted to the
fountain of honour, but was still ruled by the family in-
vestiture. To trace the state of the possession, from the
death of Earl Duncan in 1425 to the partition and final
settlement of his fief among his heirs-general about the
close of that century, is necessary in order to clear up
those apparently anomalous and contradictory circum-
stances, which hitherto haveleft the question of the right
to the honours entangled and unintelligible.
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And first, of the possession held by the Duchess after
her father’s execution.

It is said, that when the exasperated monarch had
wreaked his vengeance on Albany and Lennox, he sent
to this unhappy lady (who was by marriage nearly re-
lated to himself) the bleeding heads of those dearest to
her, in order to try if the distraction of her grief would
cause her to divulge secrets; and that the Duchess en-
dured the spectacle without allowing other words to pass
her lips than these, ““ If they were guilty, the King has
acted wisely and done justice.” - But this story, narrat-
ed by Buchanan, is scarcely to be credited of James I.,
who, though hasty and passionate, possessed an intel-
lect too refined to be capable of the act of a savage.
Isabella experienced some rigorous treatment when the
storm that destroyed her family first arose, but there can
be no question that she was eventually permitted to as-
sume and enjoy the honours and territory of the Len-
nox.

She is said to have been reserved and lofty in her de-
meanour, possessing a strong mind, a calm and indo-
mitable spirit ; and no lady of ancient or modern times
ever stood more in need of such attributes to sustain her
under sudden and violent calamities. ~ Upon the 21st
May 1424, her own husband, as Earl of Fife, seated his
royal master in the chair of state to receive the unction
and the crown. Her younger son, Alexander, received
at the same time from that monarch the honour of
knighthood, in company with the greatest nobles in
Scotland. His elder brother Walter, the heir of Albany
and Lennox, is not included in this list of knights, a
fact in accordance with the chronology of the contem-
porary chronicler, who dates his imprisonment so early
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as the 13th of May 1424, a few days before the coro-
nation,* and while his father and brother were apparent-
ly in the highest favour at court. But in the com-
mencement of the year 1425, the desolate Duchess had
to mourn for her father, her husband, and her sons.

There is a melancholy interest pervading the widow-
hood of Isabella, Duchess of Albany and Countess of
Lennox, which makes us regret that so little is known
of her habits and occupations during the long years of
her retirement, in her feudal castle on the Island of
Lochlomond, after hersuccession to the earldom. Though
bearing, with punctilious ceremony, those high titles of
Albany and Lennox—Ilately all powerful in the realm,
but now scarcely to be whispered to the breezes of Loch-
lomond—though possessing the broad and fair domains
gemmed by that beautiful lake, she was widowed and
childless in the silent halls of Inchmuryne, and haunted
with the recollection that, by the hands of the common
executioner, her race wereextinguished,—thather young
giants would not return at her call

¢ To renew the wild pomp of the chase and the hall.”

* There is a tradition, which, though resting on no sufficient au-
thority, may be true, and may also be explanatory of the early dis-
grace of Walter Stewart. It is said that he greatly coveted a fal-
con possessed by Duke Murdoch, his father, who was so fond of
the bird that no entreaties of his son and heir would induce him to
part with it. Upon one occasion, as the Duke was carrying his fa-
vourite falcon, this youth, of an unruly and imperious disposition,
forgetting his duty to his father and the governor of the realm, sud-
denly tore the object of his desire from the wrist of the Regent, in
those days a deadly insult, and twisting off its head, exclaimed that
no one should possess it. According to the tradition, Duke Mur-
doch’s reply was fraught with the fate of Scotland, and his own.
¢ Since I cannot govern you,” he said, “ I will send for one who
can;” and this is supposed to connect with the negotiation which
restored James to his country.



16 HISTORY OF THE

Whether Isabella was immediately released after the
catastrophe of her family, or how long she was kept un-
der restraint, I have not been able to ascertain. This is
certain, however, that there was no legal bar to her com-
pleting titles in feudal form to the earldom, though she
failed to do so, for in the retours of all her representa-
tives in the Lennox, to be afterwards more particularly
noticed, the lands are declared to have been in non-entry
from the year 1425, when Earl Duncan was beheaded,
thereby indicating that the sovereign, during all that
time, had no other right to the Comitatus than what arose
from that feudal incident. There is a curious and in-
teresting item in the Great Chamberlain’s accounts, in
reference to the Duchess. In a roll of the reign of
James II. between the dates 16th July 1455 and 7th
October 1456, it is stated that a precept of seisin had
issued from Chancery to infeft the heir in certain lands
of the earldom, that relief duty had in consequence
been paid, but that the precept remained unexecuted,
and the heir unentered, and that the old Countess of
Lennox continued to reap the fruits, and not the King,
(as in strict fendal form, under such circumstances, he
might have done,) upon which state of matters, it is
noted, the King himself was to be consulted.*

From this it appears that Isabella outlived James I.
for about twenty years. If she harboured any feelings
of revenge against him,—and she had cause to do so,—

* Great Chamberlain Roll, Register House, from 16th July 1455
to 7th October 1456.— Et de relevio terrarum quarte partis de glo-
rale in qua heres nondum intravit licet litere sasine de eisdem de
Cancellaria emanaverint, vis. viit®. quarum terrarum firmas antiqua
Comitissa de Lenax percipit, et de eisdem el non rex continuatur.”
On the margin, * super quo consulendus est rexz.” 'The lands of Glorat

were a part of the Lennox.
4
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they were amply gratified by the fate of that unfortunate
monarch, whose murder in the year 1437, aggravated
by every circumstance of undignified horror, called down
upon the perpetrators tortures unparalleled in the most
savage countries and times. A connection between this
catastrophe and the fate of Albany and Lennox, may
be faintly traced in the meager and dilapidated records
of the period. The chief conspirator was that Sir Ro-
bert Graham who was arrested along with Earl Dun-
can of Lennox, and although he had been released, he
seems ever afterwards to have harboured those feelings
of revenge against the sovereign which came to so fear-
ful a erisis in 1487. The contemporary account of the
murder, horribly minute in its details, narrates that
when the King cried for mercy, “ Thow cruell tirant,
(quod Grame to hym,) thow hadst nevyr merey of lordes
borne of thy blode, ne of none other gentilman that
came yn thy dawnger,—therfor no mercy shalt thow
have here.”* But the Duchess Isabella was in no degree
implicated in this dreadful transaction ; for although the
utmost vengeance of the whole nation was poured out
upon all connected with it, we find that lady in full and
peaceful enjoyment of her fief, immediately afterwards,
during the minority of James II.

Probably there are charters of the Duchess, indicat-
ing her possession of the Lennox before the death of
James I, lurking in unexplored charter-chests. The
oldest that I am aware of proves her to have been liv-
ing at her principal messuage, on the island of Inchmu-
ryne in Lochlomond, very early in the succeeding mi-
nority. The following grants are all dated from that
place.

* Printed in the Appendix to Pinkerton’s History of Scotland.
B
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About the beginning of the year 1440, the Duchess
granted a charter to one Donald Patrick of a tenement
of houses and yard adjoining, situated on the north side
of the church-yard of Drymen, with a croft of land,
&ec. ; the said Donald and his successors being obliged
to furnish stable room for the Duchess and her succes-
sors’ horses so oft as they came to Drymen, and to fur-
nish lodging and fire for poor people, the same as or-
dained by former Earls of Lennox.* In 1444, Isa-
bella Duchissa Albanie,ac Comitissa de Levenax,” con-
firms, with the air of a feudal princess, a charter of the
lands of Ballegrochyr to Donald, the natural son of her
father, as a vassal of her fief.+ In 1449 a precept of
seisin issues from “ Isabel Duches of Albany and Coun-
tess of the Levenax, till Jon Lyndsay, mare of the Le-
venax, greting,” to infeft Thomas Spreule in the lands
of Dalchorne and Dalmure ; and concluding, * giffe him
sesing,” &c. ¢ in our name, haldand thir letters for your
warande; witnes myself under my signet at Inchmoryn,
the 19th day of February 1449.” £ In 1450 she found-
ed the collegiate church of Dunbarton, and gifted it with
various lands of the earldom. § But the most interest-
ing of her charters extant is one, in Latin, mortifying
lands in the parish of Kilmaronock to the convent of the
Blackfriars, and of which the following is the substance:

“ To all who shall see or hear this charter, Isabella
Duchess of Albany and Countess of Lennox, greeting,
&c. Know us, with the consent and assent of our dear-

* Case for Woodhead, p. 51, and authorities there quoted. This
charter is witnessed, among others, by Andrew Stewart of Albany,
afterwards Lord Avandale, the natural grandson ef the Duchess.

1 Ditto.

1 Original, penes Smollet of Bonhill.

§ Case for Woodhead.
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est sister-german, Margaret, spouse of the late Lord of
Rusky, to have given, and for the sake of charity to
have granted, and by this our present charter to have
confirmed perpetually, to the honour and praise of God
Almighty, and the glory of his Mother the blessed Mary,
everlasting Virgin, of the holy archangel Michael, of
Saint Dominic and all the Saints,—to our dear brothers,
John de Govane, Prior of the Predicant Friars of Glas-
gow, and his successors, for the safety of our soul, and
that of our dearest spouse of blessed memory, Sir Mur-
doch, Lord Duke of Albany, and also of the soul of the
deceased Sir Duncan Earl of Lennox, our progenitor,
and of the souls of Walter, James, and Alexander, our
sons deceased ; and of the souls of all who have died
in the faith, &ec. our lands of Kilmaronock within our
Earldom of Lennox, to be held of us and our heirs for
ever in pure and perpetual charity, with all the perti-
nents, freedoms, and liberties belonging to the lands.
Dated at our manor of Inchmyrryne, 18th May 1451,”
and witnessed by Murdoch, Arthur, and Robert Stew-
arts of Albany. The seal of the Duchess is append-
ed with the seal “ of our said dearest sister.” *

This charter of mortification indicates that James
Stewart, the only son of the Duchess who escaped the
scaffold, and who fled to Ireland from the pursuit of
James I., was now dead without legitimate issue. For
the consent of her sister Margaret is taken to the deed,
obviously because this lady was next heir to all the ho-
nours, and impartible rights of the fief, in virtue of the
remainder,inIsabella’s contract of marriage, to the heirs-
general of Earl Duncan. That Isabella had no heir in
or through her son James is further demonstrated by

¥ Mr Denniston’s Book of Transcr.ipts.—MSS.
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the fact, that the Lennox was subsequently transmitted
thrbugh this very Margaret, and her younger sister
_Elizabeth, as coheiresses.

But, the reader may ask, who were Murdoch, Arthur,
and Robert Stewarts, witnessing this deed, and therein
designed of Albany ? They were three of seven illegi-
timate sons of James Stewart of Albany, whose mother
is said to have been a lady of the family of Macdonald
in Ireland, with whom the exiled nobleman had there
formed a connection. These youths were probably adopt-
ed by the Duchess, after the death of their father, to bear
her company in the melancholy halls of Inchmuryne.
They are all well known to history, and some of them
reached the highest distinctions in the state, as I shall
afterwards have occasion to notice.

The Duchess was alive in 1456, as appears from the
chamberlain accounts already quoted. But in the same
rolls, and in an account ending in 1460, an entry is
found bearing that the chamberlain does not debit him-
self with the revenue derived from the earldom of Len-
nox, because the King had assigned the same for build-
ing the Castle of Stirling. Isabella died, in all proba-
bility, on or shortly before the year 1460, when the King
seems to have taken advantage of his feudal casualty of
non-entry ; and in this year we shall find it was that
John Lord Dernely first attempted to obtain his service
as one of the heirs-general of Earl Duncan.*

* In the account running between 9th July 1459, and 25th June
1460, the chamberlain * non onerat se de firmis Comitatus de Leve-
naz, eo quod Dominus Rex assignavit dictas firmas ad_fabricandum
castrum de Strivelyne.”
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CHAPTER III.

OF THE HEIRS OF THE INVESTITURE AFTER THE DEMISE OF
ISABELLA OF LENNOX — REFUTATION OF THE HISTORIANS
WHO HAVE RECORDED THAT THE EARLDOM OF LENNOX WAS
FORTEITED IN 1425,

MARGARET of LENNOX, the second of Earl Duncan’s
three daughters, was married, as the charter of morti-
fication by the Duchess states, to Sir Robert Menteith
of Rusky ; an alliance arranged at the period of Isabel-
la’s marriage to the son of the Earl of Fife and Men-
teith. Sir Robert Menteith was the son of Sir Alexan-
der, who was the son of Sir Walter, who was the
son of “ Sir John de Menteith,” head of the family of
Rusky, and generally reputed to have been son of Wal-
ter Earl of Menteith, who was third son of Walter,
High Steward of Scotland.* From the charter of
mortification it also appears that Lady Margaret’s hus-
band, Sir Robert, was dead before the year 1451. Sir
Murdoch Menteith, the eldest son of that marriage, (who
is said to have been killed by his own servant near
Dunblane,}) married Christian, daughter of Sir David
Murray of Tullibardine, ancestor of the Dukes of Athol.
They had an only son, Patrick Menteith, whose early
demise, very soon after his father’s, and before the year

* See Addenda for reply to Mr Riddell’s observations upon the
descent of Menteith of Rusky.
1t Macfarlane’s MS., Advocates’ Library.
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~

1455, left the great succession of his house, which com-
bined one-half of the Comitatus of Lennox, with goodly
baronies in the Menteith, to be shared between hisjtwo
sisters, E1.1zABETH and AGNEs.* These young ladies
were minors when they succeeded to their brother Pa-
trick, and their persons and estates had consequently
fallen, by feudal incident then in full force, under the
guardianship of their sovereign James II. By a 1'9ya1
deed, dated at Edinburgh 26th March 1455, and still
preserved among the Merchiston papers, that monarch
bestowed the maritagium of Elizabeth Menteith upon
John Napier of Merchiston, who married the young lady
about that period.{

The other coheiress, Agnes Menteith, married, about
the year 1460, } John Haldane of Gleneagles, the heir
of a very ancient baronial family. Thus before the
death of the Duchess Isabella, her sister Margaret had
representatives in these young coheiresses of Lennox
and Rusky, her grand-daughters.

EvizaBETH of LENNOX, the youngest sister of the
Duchess, was married, about the period of Isabella’s
contract, to Sir John Stewart, son and heir of Sir Alex-
ander Stewart of Dernely, from whom he inherited great
estates in different parts of Scotland. Sir Alexander
died about the year 1408, and his son Sir John went
“to France in the year 1420, to the assistance of Charles

* Merchiston papers.

t This was not John of the Logarithms, time-honoured Merchis-~
ton, but his lineal male ancestor, in the fifth generation. John of
Rusky was the eldest son of Sir Alexander Napier, who at the date
of this gift of marriage was comptroller of the household to James II.

and was afterwards master of household to James III.—See Memoirs
of Merchiston.

% Memorial for Gleneagles.
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VII., then Dauphin. In those foreign wars he became
the most distinguished warrior of his age, acquired the
splendid titles of Seigneur d’Aubigny, and Comte ’Ev-
reux, and was killed at the siege of Orleans, where he
brought defeat upon his party by the excess of his valour.
Sir Alan Stewart succeeded him, being the eldest son of
the marriage with Elizabeth of Lennox. In the year
1439, Sir Alan was treacherously slain by Sir Thomas
Boyd of Kilmarnock, and was succeeded by his eldest
son, the celebrated Sir John Stewart created Lord Der-
nely, and who afterwards usurped the earldom of Len-
nox. John Lord Dernely was married in 1438, the
year before his father’s death, to Margaret, daughter of
Sir Alexander Montgomery of Ardrossan, and he was
created Lord Dernely in 1460 or 1461.* Consequently,
long before the death of the Duchess Isabella, her young-
est sister Elizabeth had a representative in Dernely,
her grandson, who was a married man in 1438.

Thus there were various parties entitled to the cha-
racter of heirs-general of Earl Duncan, when the fief
opened to that remainder by the death of Isabella. In
that character her two sisters were coheiresses of Earl
Duncan, and had they survived Isabella, which they
appear not to have done, would have divided the fief.
The share of Margaret was taken up by her coheiresses
of Rusky, who divided that share. Elizabeth was re-
presented without division by John Lord Dernely.

But while the territory was thus split into three por-
tions, of which Dernely’s was equal to the other two,
the honours of the Comitatus,—the right to the chief
messuages, &c. and the title of Earl,—were, by the ac-
knowledged law of Scotland, impartible rights, and fell
to the eldest coheiress of Lennox, and her eldest repre-

* See Andrew Stewart’s History of the Stewarts.
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sentative. So, according to the order in which I have
arranged the heirs-general of Earl Duncan, the accuracy
of which appears to be verified in the sequel, Elizabeth
Menteith of Rusky,spouse of Napier of Merchiston, upon
the demise of her grand-aunt the Duchess Isabella, had
right to the honours of Lennox, and a fourth of the
territory. And the remaining heirs-general were entit-
led to enter upon their respective shares.

But it is well known that, de facto, John Lord Der-
nely became Earl of Lennox, and transmitted that title
through a lineal succession of distinguished earls to
James VI. of Scotland. The period, however, when he
first assumed the dignity, is not so generally known,
and genealogical historians of the house of Stewart have
also been quite at a loss to say whether he did so as his
inheritance, or in consequence of a new creation in his
favour, either by James III. or IV. The historians of
Scotland have only added to the doubts and confusion
regarding the history of the Lennox, by asserting that
it was forfeited in the person of Earl Duncan,—a most
extraordinary assertion, considering the many facts and
records that disprove it. Dr Robertson tells us, that
Earl Duncan, beheaded by James I., was forfeited, and
his possessions annexed to the Crown. Mr Tytler, in his -
excellent History of Scotland, still in course of publica-
tion, has adopted the error of Dr Robertson. * These
executions,” says he, “ were followed by the forfeiture
to the crown of the immense estates belonging to the
family of Albany and to the Earl of Lennox ; a sea-
sonable supply of revenue,” &c.* No authority is quot-
ed by our historians in support of their assertion, and
at a subsequent period they suddenly introduce an Earl

* Tytler’s History of Scotland, Vol. iii. p. 227.
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of Lennox upon the restless stage of Scotland’s commo-
tions, without any explanation of the revival of the ho-
nours, and at periods, too, when in point of fact, as the
records of Parliamentinstruct, no one hadresumed them,
or sat in Parliament as Earl of Lennox. But how came
the Lennox to pass by inheritance, and be taken by ser-
vices to this very Earl Duncan, if his estates were for-
feited, and annexed to the Crown? This question our
historians have never considered. The truth is, Earl
Duncan suffered no attainder in title or estates. There
is no proof that he did,—there is unquestionable proof
that he did not,—and I shall at once dispose of the point.

James I. certainly acquired possession of the earl-
doms of Fife and Menteith, which belonged to his cou-
sin Duke Murdoch. In 1427, two years after Murdoch’s
execution, the King erected thelands of Craynis into the
earldom of Menteith, in favour of Malise (whom he
had deprived of the earldom of Strathern) and the heirs-
male of his body. In the Parliamentary confirmation
of the dowery of the Queen of James II. dated 1st July
1451, that dowery is said to be secured on the earldom
of Fife, manor and castle of Falkland, and park of the
same ; and also upon the lordships of Menteith and the
castleof Doune. Menteithand thecastle of Douneare else-
whereenumerated among Crownlands. Butthereisnore-
cordextantin which the Levenax is mentioned as belong-
ing tothe Crownin property ; nor of any grant ornew erec-
tion of theearldom after the execution of Earl Duncan. Al-
thougha forfeiture is not to be assumed, yet it may be ad-
mitted, that the merefact of the process of forfeiture not be-
ing extant would scarcely afford a conclusive argument,
considering the dilapidated state of the Scottish records
of that period ; but that nonotice or indication, whatever,
of this earldom having been annexed to the Crown,
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should be discovered among the variety of notices which
prove such to have been the fate of the possessions of
Albany after the catastrophe of 1425, can only be ac-
counted for by the fact, that Earl Duncan did not suf-
fer forfeiture.

But there is positive evidence of the most conclu-
sive nature that he did not. The honours and the fief,
as shown in the last chapter, devolved upon his eldest
daughter and heiress, in terms of the marriage-contract
of 1391. By virtue of this family settlement, the wi-
dowed Duchess took and kept possession of the whole
estates of the Lennox—exercised without challenge the
rights of feudal chief—resided on the Island of Inchmu-
ryne in Lochlomond, being the principal messuage—
granted many charters of lands belonging to the Comi-
tatus, and in those charters used the style, *‘ Isabella
Duchess of Albany, and Countess of the Levenax”—and
all this for about thirty years, the period she survived
her father.

This state of possession was not only not disturbed by
the sovereign, but expressly acknowledged by him. The
Great Chamberlain roll already quoted, (being the royal
accounts inwhich the King’s interest is particularly at-
tended to) proves theroyalinterest inthelandsof the Len-
nox to have been simply that of over-lord—expressly re-
cognizes the Countess under thattitle, “ antiqua comitissa
de Lenax”—acknowledges the casualty of relief tohave
been paid, and the issuing of a precept of seisin to the
heir,—and complainsof continued zon-entry while she is
enjoying the fruits.

The subsequent history of the Lennox will amply de-
monstrate that this state of matters was not a mere per-
sonal indulgence to the Duchess. At her death the Co-
mitatus, though lying long in non-entry for causes that

3



PARTITION OF THE LENNOX, 2

shallbe distinctly traced,came eventually to be taken,not
by the Crown, but by the representatives of Earl Dun-
can’s second and third daughters. These representa-
tives all made up their titles accordingly, and took as
heirs-general of Earl Duncan, who, as those titles ex-
pressly bear, died at the faith and peace of the King,—
expressions which must be held to mean that that noble-
man did not perish for treason, and was not forfeited.*
These titles were confirmed by successive sovereigns
from generation to generation.t In virtue of them,
the romantic country, with which our historians have
enriched the crowns of the early Jameses, continued to
descend by inheritunce through the heirs-general of
the very nobleman against whom forfeiture is alleged.

* <« Hec inquisitio facta apud Dunbertane 4 November 1473, &c.
quod quondam Duncanus Comes de Levenax, proavus Elizabeth de
Menteth, latricis presentium, obiit ullimo vestitus et sasilus ut de_fe-
odo ad puacem el jfidem Domini nostri Regis, de omnibus et singulis
terris et annuis reditibus totius Comitatus et Dominii de Levenax.”
Retour of Elizabeth Menteith of Rusky as one of the heirs-general
of her great grandfather.— Merchiston Papers. The retours of all
the other coheirs are extant, and afford the same conclusive argu-
ment against the idea of forfeiture. The time of non-entry specifi-
ed in all these retours agrees precisely with the period of Earl Dun-
can’s execution in 1425,

+ From many instances I select one, which amounts to a declara-
tion by James II. that his father had not visited the Lennox with
forfeiture. By a charter under the Great Seal, dated 22d February
1494, Elizabeth Menteith’s son and heir, Archibald Napier, is con-
firmed in all her lands in the Lennox, which are declared to have
come to her by inheritance, « fuerunt Elizabeth Menteith de Rusky,
matris dicti Archibaldi, heredilarie, et per brevia capelle nostre par-
litionis et divisionis ipsi Elizabeth tanquam uni heredum dicti Comi-
tatus de Levenax, &c.”—Merchiston Papers.
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CHAPTER 1V.

THAT EARL DUNCAN HAD NO HEIR-MALE OF HIS OWN BODY.
—REPLY TO MR HAMILTON’S CASE FOR WOODHEAD.

THE royal charter to Earl Duncan containing the limi-
tations has been already quoted. The destination is first
to himself and the keirs-male of his body ; secondly, to
Murdoch Stewart and his spouse Isabella,and the longest
liver of them,and tothe heirsof that marriage; and lastly,
to the keirs whomsoever of Earl Duncan. An heir-male
of the body of Earl Duncan would have been a most im-
portant and conspicuous person ; and accordingly in the
contract of Isabella’s marriage, the contingency of her
being superseded in the earldom by the birth of a bro-
ther is particularly and primarily contemplated. It
would have been strange indeed if such a direct heir of
“ the Levenax” existed, and in such times, without his
name having entered the records, not to say history ;
for a hasty adoption, in the Caledonia, of the theory of
this young Earl’s existence, cannot rank as history,
being entirely derived, against the evidence of the pub-
lic records, from the ex parte legal case for Woodhead.
Indeed Mr Chalmers, in his excellent work, records the
theory in question, and some of the proofs which redar-
gue it, unico contextu. He says,  The Earl’s eldest
daughter, Isabella Duchess of Albany, was imprisoned in
Tantallon Castle during the catastrophe of her father,
husband, and two sons, bu‘f1 she was afterwards released.
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Notwithstanding her father Earl Duncan left a legiti-
mate son of his second marriage, called Donald of the
Levenax, she appears to have enjoyed the earldom of
Lennox during the reign of James II. in the Castle of
Inchmurrin in Lochlomond, the chief messuage of the
earldom, where she granted charters as Countess of Len-
nox to the vassals of the earldom.* Thus it appears
that Mr Hamilton’s ingenuity in the case for Woodhead
betrayed even the learned and laborious author of the
Caledonia into the anomalous position of stating as a cer-
tain fact, the existence of a young Earl who is absolute-
ly unknown to the records of Scotland, and then allud-
ing, less confidently however, to authentic records di-
rectly opposed to the fact asserted.

The basis of the case for Woodhead, whose object is
to prove that Earl Duncan left a legitimate son, now re-
presented by the family of Lennox of Woodhead, are
two charters, both of which, however, contain internal
evidence against the very claim in support of which they
are adduced.

1. A charter of the lands of Ballyncorrauch, &c. in
the Lennox, from Earl Duncan to his son Donald of the
Levenax,commencing in the termsquoted below.} Upon
this the claimant is made to plead ; “ Earl Duncan re-
peatedly declares Donald of the Levenax ¢ HIS LAW-
FFWELL SON ;’ and the grant made to him is with the

* Caledonia, Vol. iii. Dunbarionshire.

+ ¢ Be it kende till all men be thir present lettres, us Duncane
Erle of the Levenax, with the consent and the assent of Walter Stes-
art, till haff giffine and till haff grantit, and be this present writ,
gifes and grantis till my weil belufit sone laffwel Donald of the Le-
venax, all and singlar my landis of Ballyncorrauch,” &c. dated at
Strablayn, 22d July 1421. See Case for Woodhead, pp. 12, 13,
where the whole charter is quoted.
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consent of Walter Stewart, the eldest son of Isabella and
the Duke of Albany,” &c.*

Without adverting at present to the probable 1mport
of the phrase laffwell, as used in this charter, we may
notice the circumstances in that deed directly opposed
to the interpretation of the claimant. The hypothesis
for Woodhead is, that Earl Duncan here grants a char-
ter to his eldest son and heir as his vassal ; and that to
this grant the Earl obtains the consent of kis daughter's
son and heir, Walter Stewart, the nephew of the alleged
heir of the Lennox. A slight acquaintance with the anti-
quities of the law of Scotland will suggest a very differ-
ent theory from these facts. It was the constant practice
of our forefathers to take the consent of the next heir of
the granter to all deeds affecting the fief; a practice
which it will be necessary to illustrate in a subsequent
chapter. 'Walter Stewart, as the eldest son of Isabella,
was unquestionably heir of the Lennox, failing heirs-
male of the body of his grandfather. But if Donald
was heir-male of the body of Earl Duncan, how came
Walter Stewart, the son of his sister, to adhibit consent
and assent in a charter to him? No one possessing the
slightest knowledge of the history of the law of Scot-
land can read the charter in question, without at once
perceiving that it is a grant, not to the heir of the earl-
dom, but to a third party, whose interest in the matter
stands in contradistinction to that of the heir. The red-
dendo of the charter is conceived in these terms : ““ Gif-
fand thairfor zerly the forsaid Donald my laffwell son
and /s ayris, and his assignees, till me, mine ayris, a
peny of silwir ;” and the clause of warrandice runs thus ;
“ and we forsutht the said Duncane and our ayris, the
forsaid land with thair pertinents, till the forsaid Do-

+ Case for Woodhead, pp. 13, 53.
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nalde and till Aés ayris, and till his assignees, agayne all
erdely man and woman, we sal warand,” &c. Here
seems to be an unequivocal declaration by Iarl Dun-
can himself, that Donald was not his heir, aad that
Donald’s heirs were not Earl Duncan’s heirs,—for it
is inconceivable that all these expressions are in refe-
rence to the onlyson of the Earl himself,—thedirect heir-
male of the fief on the verge of his succession, the Earl
being at this time about eighty years of age. It was
common enough for a feudal lord to invest his son and
heir with the fee of the estate during his own life, for
which it was not necessary to ask the consent of any one
except the sovereign. But a subordinate grant of vas-
salage to the heir of the fief, and kis keirs, as distinguish-
ed from the keirs of the fief, taking at the same time the
consent of a third party, who, ex kypothese, was not the
heir of the fief, would, it is apprehended, be umque in
the history of feudal and family settlements.

This internal evidence of the charter itself leads ine-
vitably to the conclusion, that the phrase son laffwell,
occurring in that deed, must be susceptible of some other
interpretation than son and heir. The proper interpre-
tation we shall readily discover, upon considering the se-
cond charter produced in support of the claim for Wood-
head.

2. Mr Hamilton in his Case thus introduces it :
“ Donald of the Levenax, in consequence of the estate
thus granted to him, styled of Ballcorrach, very soon
afterwards acquired the lands of Ballegrochyr, in the
vicinity of the former. These and other lands within
the earldom of Levenax were held by Sir William Gra-
ham of Kyncardyne (ancestor of the family of Montrose)
of Earl Duncan as his feudal superior; and upon the
20th August 1423, a grant of that property was made



32 HISTORY OF THE

by Sir William to Donald, in which he is explicitly styl-
ed filius legitimus Duncani Comitis de Levenax.” The
learned author of the Case then proceeds to state, that
after Earl Duncan’s death in 1425, kis daughter Isa-
bella becomes vested in the earldom, and confirms to
her brother Donald this charter granted by her vassal,
Sir William Graham. * The charter by Isabella,” says
the Case, * contains, as usual, the previous deed, which
is expressly confirmed ; and in the confirmation she ex-
plicitly acknowledges and declares Donald de Levenax
to be ker father Earl Duncan’s lawful son.”*

In this charter of Ballegrochyr the keir of the Le-
venax is placed in a yet more peculiar and anomalous
position than by the terms of the former charter of Ball-
corrach. Sir William Graham, it must be observed, is
a vassal of the earldom. The charter which he grants
to Donald is to be held of 2im, Sir William, in the Len-
nox. Thus the heir of the Lennox becomes the vassal
of a vassal in the Lennox. The Earl of Lennox dies,
and then his heir Donald, de jure Earl, obtains con-
firmation of his subordinate charter from Ais own sis-
ter, in order that he, the Earl, may still remain Sir
William Graham’s vassal, 7. e. the vassal of his own
vassal in the Lennox. This most extraordinary state
of matters calls for a close inspection of the terms of
the charter, in which, according to the Case for Wood-
head, Donald is explicitly styled jfilius legitimus Dun-
cant Comitis de Levenax. Now the charter by Isabella
to her brother is quoted in the Case, and from that it
appears that the word legitimus neither occurs in Sir
William Graham’s grant, nor in Isabella’s confirmation
of it. The words are “ Omnibus hanc cartam visuris
vel audituris Isabella Ducissa Albanie ac Comitissa de

* Case for Woodhead, p. 13.
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Levenax Salutemin Domino Sempeternam, Noveritis nos
cartam Domini Willielmi de Graham militis Domini de
Kyncardyne factam Donaldo de Levenaz filio legitti-
me Domini Duncani quondam Comitis de Levenax,” &c.
and the words of the grant by Sir William Graham are
in like manner, “ Donaldo de Levenaz filio legittime
Domini met ac potentis Domini Duncani Comitis de
Levenax,” &ec.

Here, then, the whole mystery (otherwise utterly in-
extricable) is unravelled. The term used is not legitti-
mus, but legittime, and that must have been intended to
stand not for legitimate, but legitimated* 'This Donald
of the Levenax was obviously a natural son-who had ob-
tained letters of legitimation, a process by which his
heirs-general were recognized, (and not merely heirs of
his own body to which an illegitimate person was by law
restricted,) but which did not enable him to succeed to
the honours of his father. His sister Isabella, conse-
quently, as the above charter expressly bears, had be-
come Countess of Lennox in her own right, upon the de-
mise of her father, and in that capacity confirmed the
subordinate grant of Ballegrochyr to her vassal brother.

The term laffwell, occurring in the first charter ex-
amined, can bear no other interpretation than the view

*Mr Riddell, inhis ¢ Statement in reference to the late pretensions
of the family of Lennox of Woodhead,” printed in the Appendix to
his Reply to Hamilton of Bardowie, has theseremarks upon the point
in the text. *“ In one of the Woodhead grants ¢ legitime’ and not ¢ le-
gitimus’ (theadjective) is employed, which may possibly be the French
word ¢legitimé,” borrowed perhaps like others from our Gallican
neighbours, however awkivardly here embodied—and actually expres-
sive, as in its noted application to the spurious offspring of Louis
X1V., of the previous signification ;” namely, legitimated.

Royal letters of legitimation run thus, ¢ Sciatis quod, &e. legiti-
mamus, et tenore presentium legitimamus, pro nobis et successoribus
nostris,” &e. )

C .
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just taken of legitime. That charter contains a paren-
tal provision of a landed estate to Donald, and Ais feirs
and assignees. 'The qualification of Jawful* applied to
Earl Duncan’s son and heir in the fief, and superseding
the latter usual and unequivocal expression, would have
been remarkable. Applied to a son, however, who was
not heir of the earldom, and who, in ordinary circum-
stances, was not recognized as having heirs except of his
body, the qualifying term laffwell or legitime indicated
his legalized state, and sanctioned the reference to his
heirs and assignees.

Was Donald ever called heir of the Lennox, or did
Earl Duncan ever take Ais consent to grants of the earl-
dom? Never. On the contrary, during Earl Duncan’s
life his daughter Isabella is termed keiress of the earl-
dom of Lennox, and it is her consent, and that of her
son and heir Walter Stewart, which Earl Duncan obtains
to his charters.

Was Donald ever called Earl of Lennox, or did he
ever pretend to be so, or to act as feudal lord of the
Lennox? Never. On the contrary, his sister Isabella
assumed the honours, and possessed the fief for thirty
years; and Donald himself claimed confirmation of his
vassalage in the Lennox jfrom her. After her death
the Comitatus was divided among Zeirs.female of Earl
Duncan, and so descended to modern times, though the
line of Donald of Ballcorrach never failed.

Of this distinction, between the status of Isabella

* ¢ The phrase lamful son, (says Mr Riddell,) as denoting legiti-
macy at common law, did nottechnically prevail with us until the com-
mencement of the sixteenth century, while it is observable, the term
lamful, even at the later period, was descriptive of that partial legi-
timacy which our Kings were in use to confer upon issue undoubt-
edly spurious.”—Reply to Bardomwie, Append. pp. 3, 4.
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and her brother, there is a remarkable illustration af-
forded by a transaction regarding, I presume, the same
estate of which the dominium utile was granted by Sir
William Graham to Donald of the Levenax. Upon the
25thof August 1423, just two yearssubsequent tothe date
of the charter in which Donald is called “ son laffwell,”
and only five days prior to the charter of Ballegrochyr
from Sir William Graham “ Donraldo de Levenax filio
legittime,”—Isabella ratifies a charter by Earl Duncan*
to this same Sir William, including, among other lands
of the Lennox, those of Bargrochane, and she is there-
in styled “ Isabellam Stewart, Ducissam Albanie, Co-
mitissam de Fyfe et de Menteth, ac heredem Comitatus
de Lenax.” So at the time when Sir William Gra-
ham is transacting with Donald as his vassal, and as
the “ filius legittime” of Earl Duncan, he is also trans-
acting with the Earl and his daughter Isabella as his
feudal superiors in the very lands he grants to Donald.
This distinctly proves that the phrase legittime applied
to Donald in the charter from Sir William, could not
be meant to indicate that he was keir of the ecarldom,

* <« Apud Edynburghe, August 28, 1430.— Rex confirmavit cartam
confirmacionis et ratificationis tallie per 1sobellam Stewart Ducissam
Albanie, Comitissam de Fyf et de Menteth, ac heredem Comitatus de
Lenax, factam super quandam cartam talliatam per quondam Dun-
canum comitem de Lenax patrem ejus, Willelmo de Grahame, militi,
concessam,” &c. dated at Falkland, August 25, 1423. Abbrevatio
Registri Magni Sigilli, Domini Jacobi Primi.

The above I took from a printed abbreviate in the Register-
House. Mr Riddell in his statement quotes the same charter, and the
previous one of Earl Duncan therein confirmed, from Reg. Mag.
Sig. lib. iii. 84. The charter by Earl Duncan to Sir William Gra-
ham is dated 10th August 1423, and bears to be < cum consensu
Jilie sue domine Isabelle Duchisse Albanie, ac cum consensu et bona
voluntate nepotis sui Valteri Senescalli et filii et heredis prefati Du-
cis Albanie,”—but not a word of Donald, < my son laffwel.” .



36 HISTORY OF THE

since at the very same time, the same parties acknow-
ledge Isabella to be heiress of the earldom.

Armorial bearings of the period furnish valuable ad-
minicles of evidence in all genealogical questions, and
the seal of Donald of the Levenax has accordingly been
pressed into the argument for Woodhead, and is engrav-
ed for the case drawn up by Mr Hamilton. The learn-
ed author was anxious to establish that Donald carried
the pure Lennox shield, which, as he conceived, bore a
saltier engrailed, cantoned with four roses. He was a
little disconcerted, however, in this partrof his argument
by the fact, that the original seal of Donald, appended
to a deed dated in the year 1441, (sixteen years after
the death of Earl Duncan,) carries a plain saltier, can-
toned with the roses, but having the awkward addition
of a mullet or star placed upon the centre. The case
for Woodhead thus treats this delicate point: * The only
difference (between the seal of the earldom and Donald’s)
is, that on the seal of Donald in 1441, there appears to
be a mullet at the crossing of the saltier. But this is
no mark of illegitimacy,* nor did any distinction of that
kind ever appear upon the arms of this family or of any
of its branches. The correct arms, as described by Mac-

* Mr Riddell, in allusion to this seal, observes, ¢ Neither is his
armorial bearing important, for he only used that of Lennox, with a
common mark of cadency, a difference which was imparted to spu-
rious children.”—Statement, p. 3. But the seal is not unimportant in
the question of Donald’s legitimacy. Unquestionably that person was
Earl Duncan’s son. Had he been son and %eir, a label of three points
would have marked that condition, instead of a star in the centre.
But the date of this seal happens to be sixteen years after the death
of Earl Duncan, therefore, unless it also be said that Donald was a
younger son, the star can only be accounted for as a mark of illegi-
timacy.

4
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kenzie, werelong preserved, thbugh now lost,inthe House
of Woodhead, carved uponawindow shutter, bearing the
date 1426, and /kence supposed to have originally be-
longed to the mansion of Ballcorrach. These are also
free of any degrading distinction.” *

In support of this slender argument the following ar-
morial bearings are engraved with the genealogical tree
which accompanies the case.

Nothing can be more unsuccessful than this heraldic
plea. Donald’s own seal, attached to an original
deed, is here attempted to be redargued by the carving
upon a shutter which does not now exist, and the only
authority for which is “ a drawing of the House of
Woodhead by the master of Elphinstone in 1730.” But
the shape of the shield, and above all the Arabic nume-
rals indicate that this armorial carving must have been
more modern than the middle of the fifteenth century,
and can never redargue the original looking seal, with
which it is so rashly contrasted in the Case for Wood-
head. The fact is, that Mr Hamilton had followed
Sir George Mackenzie, and those heraldic writers who
have erroneously recorded that the old Earls of Len-
nox carried the saltier engrailed. Now, I am not
aware of a single instance to that effect. ~Napier of
Merchiston, indeed, has carried the saltier engrailed

* Case for Woodhead, p. 46.
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since at least the commencement of the fifteenth cen-
tury, which fact agrees with the tradition of that fa-
mily that they are cadets of Lennox, for engrailing
was unquestionably used as a mark of cadency® Mr
Riddell, however, holds a different opinion with re-
spect to the arms of the Levenax. That learned gentle-
man remarks, that the seal of Napier of Merchiston, in
the fifteenth century, “ exhibits nothing but the Lennox
arms, thecross being engrailed—which last fact is imma-
terial, for it was so occasionally carried by the principal
representatives of Lennox.”t If Mr Riddell here refers
to the old Earls, his assertion requires proof, for I have
traced those seals through centuries, and from the old
race even through many generations of the Dernely race

* « Engrailed is said of crooked lines which have their points
outward, as those which form the saltier engrailed in the arms of
Lennox.”— Nisbet's Essay on the ancient and modern use of Armories.
Yet in the same work he expressly states, that engrailing was a mode
of differencing. ¢ When lines of partition are carried right by
principal families, (heir cadets make them crooked by putting them
under accidental forms, such as engrailed, waved, &c. for a distinc-
tion.” P. 115.

+ This bare assertion, contained in Mr Riddell’s observations
upon the Memoirs of Merchiston, is made in the face of, but with-
out noticing, an engraved plate of the Lennox seals, which refutes
the theory of the old Earls of Lennox having carried the saltier en-
grailed. The plate contains seals both of the ancient earldom, and
of the Dernely race, and the first appearance of the engrailed saltier
is on the seal of Robert Stewart, Bishop of Caithness, (second son of
John third Earl of Lennox of the Dernely race,) who was created
Earl of Lennox by James V1., 16th June 1578, after the earldom had
merged in that monarch. It would have been ¢ highly obliging” if
Mr Riddell had supported his assertion by a single instance of the
Lennox saltier engrailed as carried either by the old Earls, or even on
the surtout of the Dernely race (which is of less consequence to the
argument) previous to James VI1.—Compare Mr Riddell’s Tracts,
- 125, with Memoirs of Merchiston,p.11, andexplanation of theplates.
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of Lennox, and never could discover a single instance

in support of this theory.
1. The seal and signet of Malcolm fifth Earl of Len-

nox are preserved in the chapter-house of Westminster,
and in both of these the saltier is plain.

2. The seal of Donald sixth Earl of Lennox, is also
in the chapter-house, and that too has the saltier plain.

8. There is a minute description of the seal of Wal-
ter seventh Earl of Lennox, contained in a notarial
transcript dated in 1440, and the saltier is not describ-
ed as engrailed.

4. There can be little doubt that Duncan, eighth and
last Earl of the ancient race, carried the plain saltier,
for the seal of John Lord Dernely, who served heir to
Earl Duncan, is preserved in the Merchiston charter
chest, and in his Lennox surtout, adopted in virtue of
that service, the saltier is plain.

Through the Dernely race I have traced the seals of
all the generations (in the Merchiston charter chest and
elsewhere) in unbroken series, till the earldom merged
in James VI., without detecting a single instance of the
saltier engrailed. In Henry the Seventh’s chapel at
Westminster is the tomb of the Stewarts of Lennox,
surrounded by their armorial bearings, which, probably,
would there be executed with scientific accuracy. Nis-
bet quotes the tomb in support of his description of the
Lennox arms, and describes the saltiers as engrailed.
Francis Sandford, who was Lancaster herald in the reign
of Charles II., has given engravings of that tomb, with
all its emblazoning, in his genealogical history of the
Kings of England. In the engravings the saltiers are
engrailed, but, if I mistake not, upon the tomb itself they
are all plain*

* In the course of a correspondence with the late William Lord
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These proofs, while they refute the dictum of the au-
thor of the Tracts, destroy the argument attempted to
be reared upon the sketch of arms engraved in the Case
for Woodhead.

Why Donald of Ballcorrach placed a star upon the
unengrailed saltier of the Lennox, in his seal, has already
been made very manifest; but the reason seems to be
placed beyond the reach of doubt by the following dis-
covery made by Mr Riddell, which may be termed the
coup de grace to the Case for Woodhead. From the
Brisbane charter-chest, that -indefatigable antiquary
brought to light an original charter by Earl Duncan,
dated 12th August 1423, and relating to lands adjoining
Donald’s estate, which charter is witnessed by “ Mal-
colmo, Thoma, et Donaldo, filiis nostris naturalibus.”*

Napier upon this point, his Lordship, in a letter to the author, dated
London, 25th August 1832, says, ¢ I read to Sir William Woods the
extract from your letter about the plain and engrailed saltiers, and
he says your remark as to cadency is correct. He referred to Sand-
ford’s work, where the representation of Dernely-Lennox on the
tomb is engrailed ; but I went immediately to Henry Seventh’s
Chapel, and found the said arms in three instances ; that is, on each
side and at the foot, in the centre and in connection with the royal
and other arms, with the saltiers all plain. Therefore you are right,
and Sandford and the wenealogical writers are wrong.”

* Brought forward in the statement appended to the Reply to
Bardowie.



PARTITION OF THE LENNOX. 41

CHAPTER V.

CAUSES WHICH OBSTRUCTED THE IMMEDIATE ENTRY OF THE
HEIRS-GENERAL OF EARL DUNCAN TO THEIR S3UCCESSION IN
THE LENNOX AFTER THE DEMISE OF THE DUCHESS—LIFE-
RENT GRANT OF THE LENNOX TO THE CHANCELLOR AVAN=-
DALE—TITLES MADE UP BY THE HEIRS-GENERAL.

But why, upon the demise of Isabella, were the honours
so long in abeyance, without any pretext on the part of
the Crown that an heir-female could not succeed to an
earldom, or that this earldom had been forfeited ? and
why was the Lennox neither immediately entered by
all the parceners, as heirs-general of Earl Duncan, nor
yet annexed, per fas aut nefus, to the Crown?

The following historical considerations will, it is hop-
ed, afford a solution of these hitherto perplexing ques-
tions:

When the old Countess of Lennox died, in or shortly
before the year 1460, the right to her fief became divid-
ed, and under circumstances peculiarly disadvantageous
to the legal assumption of the dignity. Scotland, it is
true, had by this time “ long understood and acknow-
ledged the rights of primogeniture and representation
in succession, inventions so necessary for preserving or-
der in the line of princes, and for obviating the evils of
civil discord and of usurpation.”* Yet there never was
a period when justice was more feeble,or when the laws,

* Erskine.
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especially of succession, were more likely to be grossly
and violently infringed, than when the succession to the
earldom of Lennox opened to these coheiresses. The
year 1460 was that in which James II. was killed at
the siege of Roxburgh. His successor was a child,
whose natural guardian was a woman; and it is well
known thatthe whole country became as much as ever a
prey to lawless struggles for power, depending for success
either upon the actual custody of the King’s person, or
upon vast territorial influence. This was not the most
favourable opportunity for a young lady to assert right
to an earldom, or to claim possession of the caput ba-
ronice of one of the most desirable fiefs in Scotland, when
at the same time she was only entitled to one quarter
of the lands to sustain the dignity.

This earldom, moreover, stood in a peculiar situation.
Though certainly not forfeited, it had sustained a severe
shock in the last reign, and, considering the state of
the times, must have been in some jeopardy of annex-
ation to the crown. At the very period, a notable in-
stance occurred which proves how easy it then was for
oppression to wear the mask of justice, and for interest-
ed power solemnly to redargue the law of the land.
This was the decision obtained by the influence of the
Crown in the case of the Earl of Mar in 1457. * The
ministers of James Second,” says Lord Hailes, “ took
possession of the earldom of Mar as devolved to the
crown. Robert Lord Erskine, the son of Thomas Lord
Erskine and Janet Keith, attempted to vindicate his
Jjust rights to the earldom. For this purpose he obtain-
ed himself served nearest lawful heir to Isabella Count-
ess of Mar. The evidence of his propinquity was clear,
and in the present age is admitted to be indisputable.
In consequence of this, Robert Lord Erskine assumed
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the title of Earl of Mar, and granted various charters
to the vassals of the earldom. Nevertheless, he attain-
ed not to the peaceable possession of the earldom. The
ministers of James II. had procured an Act of Parlia-
ment, that no lands nor possessions pertaining to the
King ¢ be given or granted till onie man without the ad-
vice and consent of the three estates of the realm, unto
the time of his age of twenty-one years.” This served
as a pretext for holding possession of the earldom of Mar
during the minority of the Sovereign. During the life
of Robert Lord Erskine various applications were made
to Parliament and to the privy-council for restitution
of the earldom. Terms of accommodation were pro-
posed, and an agreement for a temporary possession was
‘made. Nothing, however, was finally adjusted when
Robert Lord Erskine died. Then the Crown took a bold
measure indeed. By an after declaration of the legis-
lature we are authorized to give it its true appellation of
an act of injustice.”® Lord Hailes goes on to state, the
groundless and illegal pleas upon which a reduction of
Lord Mar’s right was affected,—and the eventual resto-
ration of the family of Erskine, by Mary Queen of Scots,
against this unjust decision. Mr Tytler justly observes
that the judgment of James II. in this case, “ in which
the rights of a private individual were sacrificed to the
desire of aggrandizing the Crown, casts a severe reflec-
tion upon the character of the King and his ministers,
and reminds us too strongly of his father’s conduct in ap-
propriating the earldom of March.”

But while the power of the Crown, and the manner
in which it had been so recently exercised, was suffi-
cient to deter the young heiress of the divided Lennox
from asserting her lofty rights upon the demise of her

* Sutherland Case. t History of Scotland.
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grand-aunt the Duchess of Albany, she had difficulties
to contend with from which the case of Mar was free.
The territorial principle, and the tyranny of feudal pow-
er, tended greatly to reduce her chances of success in a
competition even with a junior branch, which, how-
ever, inherited a portion of the territory twice as large
as what fell to her share. Lord Dernely, a turbulent
and ambitious noble; stood in the very same degree of
relationship to Earl Duncan, though representing his
youngestdaughter. At thesametime, his personal weight,
noless than his double share of the inheritance, gave him
a vast advantage in his desire to usurp the title. These
considerations alone would account for the fact, that the
lady of John Napier of Merchiston, (assuming her tohave
been the leading coheiress,)—although in 1454 she com-
pleted, as shall be afterwards shown, her titles to estates
in the Menteith, as heir of Patrick Menteith her bro-
ther, and, in right of primogeniture, obtained possession
of the principal messuages,—did nevertheless forbear,
untilthe year 1473, to enter even to her shareof thelands
in the Lennox, much less to claim the honours and im-
partible rights, to which, however, she had the same le-
gal right as in the Rusky succession.

But, it may be asked, why, under these circumstances,
did not this wide and wealthy earldom immediately fall
a prey to that desire of aggrandizing the Crown which
at the very time operated so successfullv against the
earldom of Mar? or how came it that the potent Derne-
ly himself was so long unable to effect that final ar-
rangementand partition of the Comitatus, which did not
leave him in undisturbed possession of the honours until
thirty years had elapsed since the succession opened to
the various coparceners ?

The answer will be found in the history of another
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individual who became interested in the possession of
the Lennox. »

Of thesevenillegitimate sons, alreadynoticed, of James
Stewart of Albany, dndrew Stewart was the eldest.
His name occurs, along with some of his brothers, as
witness to a charter granted by the Duchess Isabella
when residing at Inchmuryne. He and his brothers
were probably reared under the special care of their
grandmother. This youth must have held a distinguish-
ed place in times when the feeling against illegitima-
cy was by no means in proportion to the severity of the
law. He stood precisely in the same degree of relation-
ship to Earl Duncan as did the ladies of Rusky, and
Lord Dernely. But, moreover, had he been legitimate,
he would have been keir of the marriage between Isa-
bella and Duke Murdoch, and would have excluded co-
heiresses. That he and his brothers were illegitimate,
however, is unquestionable, for their letters of legitima-
tion are upon record, and to the very charter of the
Duchess which these youths witness, the consent and
assent of their grand-aunt, Margaret, is taken as eldest
coheiress of the Lennox. But Andrew Stewart was
nevertheless reared with the same distinction as if the
bend sinister had not excluded him from the fief. His
youthful years, spent on Lochlomond, must have fami-
liarized him with the Lennox, and the Lennox with him,
and his subsequent education was calculated to make him
forget thathehadnoright to look tothepossession. James
I1.,touched perhaps with some regrets for the ruin his fa-
ther had caused, honoured this illegitimate scion of Alba-
nyand Lennoxwith marks of regard and affection, placed
him at one of the English universities, and when his edu-
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cation was completed, appointed him a gentleman of his
bed-chamber, and bestowed upon him the honour of
knighthood. Not long afterwards he gifted him with the
barony of Avandale, or Evandale, (forfeited by the Earl
of Douglas in 14535,) and in 1457, we find Andrew Stew-
art of Albany styled Lord Avandale.*

He now rapidly rose to the highest distinctions that
could be conferred upon him. Before the 1st of March
1459, he had superseded George fourth Earl of Angus
in the responsible office of Warden of the Marches ; and
in 1460, about the period of his grandmother’s death, he
held the loftiest situation in the realm. Upon the ac-
cession of James III. in that year, he was chosen Lord
Chancellor of Scotland, and the conduct of government
under a new minority, and the charge of a distracted
kingdom, were then committed to his acknowledged
talents. T

* Crawfurd, in his Officers of State, mentions a grant, dated in
the year 1456, of the barony of Avandale, which had been annexed
to the Crown, to Sir Andrew Stewart, Knight, natural son of Sir
James the gross. Upon the 11th of June 1459, among the Scottish
guardians of the truce ratified of that date, is mentioned ““ Andrew
Dominus de Avandaill.”— Rymer, xi. 389, 398. Rot. Scot. ii. 879,
383.

+ In a charter under the great seal, dated at Edinburgh, 28th
January 1459-60, one of the witnesses is « Geo. Comite Angusie
gardiano Regis.”—Mag. Sig. v. 92. And in another, dated on the
1st of March following, ¢ And. Dom. Avandale gardiano Regis,” isa
witness, Mag. Sig. v.90. His chancellorship seems to have commen-
ced with the commencement of the reign of James III. Among the
Merchiston papers, I find a notarial instrument, dated 23d January
1460-1, taken in presence, among others, ¢ nobilis el perpotentis Do-
mini Andree Domini Avendail Cancellarie Scocie ;” when appear
personally, < nobiles et honorabiles viri Patrick Hamilton de Cath-
cart et Ada de Spens, burgenses de Edinburgh, mariti et sponse Mar-

3
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It was natural, considering his birth and education,
and the temper of the times, that Lord Avandale should
cast a longing eye to the possession of the Lennox ; and
it was easy, considering his sway in the kingdom, and
his command of the chancery, for him to obstruct the
legitimate heirs of his house in taking up their lawful
inheritance. At the very commencement of the reign
of an infant king, the order and justice contemplated by
James I. when he established the chancery for the issu-
ing of brieves, were not likely to receive full effect from
a chancellor, whose interest it happened to be in this
particular case to withhold them. Here, then, was the
obstacle in the way of all the heirs-general of Earl Dun-
can when they wished to establish their right of succes-
sion immediately after the death of the Duchess Isabella.

As might be anticipated, the first movement for re-
dress was made by the junior branch of the representa-
tion, because that happened to be the most powerful and
wealthy. We find that, in the year 1460, John Lord
Dernely took instruments on requiring Lord Avan-
dale, chancellor, to issue brieves to serve him heir in
one-half of the Lennox ;* and it also appears, that
Dernely was unsuccessful in this attempt to obtain his

garite et Katrine de Lawder filie quondam Georgei de Lawder bur-
genses dicti burgi ac Elizabeth et Issobelle filie etiam et heredes dicti
Georgei.” This deed regards the rights of the parties to the lunds
of * Sornfalow, Grenhill, Brownisfield,” besides certain tenements
in Edinburgh which belonged to the said George Lawder; and which
are resigned in favour of ¢ Sir Alexander Lawder of Halton, Knight,
son and heir of the late William Lawder of Halton.” The mother
of John Napier of Merchiston, who married the heiress of Rusky,
was Elizabeth Lawder, said to be a daughter of Lawder of Halton.

* < Ad inquirendum de quibus terris et annuis rediilibus cum per-
tinentibus quondam Duncanus comes de Lennox pater Elizabethe de
Lennox ave dicti Joannis obiit ultimo vestitus et sasitus infra dic-
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inheritance. At this time, however, Dernely did not
proceed a step beyond his legal right. ~ All that he de-
manded was the issuing of brieves for an inquisition into
the state of the succession, and his own propinquity to
the last Earl, as one of his heirs-general ; but he neither
pretended right to the honours, nor to the principal
messuage of the fief.

Failing in this legitimate endeavour, he next had re-
course to the statutory remedy of complaint to the King
and Parliament, whom he addressed in a petition pray-
ing to have “ conusabill brieves, &c. tuiching the lands
of half of the earldom of Levenax ; of the quhilk as yit
I can get na expedicione nor outread, &c. And that ye
mak, na ger mak, na stoping to me in the serving of
thame, sua that I may be servit in alls far as affers. For
the quhilk to be done to me, I profir to hald a hunder
spers, and a hunder bowis dewly bodin for a yere on
myne awin expensis, in quhat part of this realm that ye
will charge me in resisting of your rebills and enemys
whatsumever thai be.”*

Several facts important to the present inquiry are
proved by the tenor even of this petition and complaint.
Iirst, that the succession was capable of being taken
up by service, and consequently had not been annex-
ed to the crown by forfeiture. Secondly, that at this
time Lord Dernely put forth no pretension beyond his
right to the half of the lands, and did not claim the chief
messuage. Zhirdly, that he was obstructed by the

tum vicecomitalum, et si ipse Joannes Stuart esset unus de legittimis
heredibus dicti quondam Duncani.” ‘The instrument is dated 16th
December 1460, and the procurator for John Lord Dernely is his
brother Alexander Stewart.—See Andrew Stewart’s History of the
Stewarts, p. 185.

* Case for Woodhead, p. 67, quotes original deed in possession of
Duke of Monirose,
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chancellor in getting the brieves he demanded, and
found it necessary to condescend to make special offers
of military service to overcome the impediment. Power-
ful as he was, this nobleman could not effect an entry to
his lands in the Lennox until ten years had elapsed
from the date of this petition ; and if he could not, far
less could either of the coheiresses of Rusky, though
married to gentlemen of high character and considera-
tion in the state.

The mystery of this apparently inaccessible Zeredi-
tas jacens seems to be fully explained by the circum-
stances attending a liferent grant of the whole Lennox,
which Avandale at length managed to secure to hxmself
in the year 1471.

After the death of the Duchess Isabella, and Derne-
ly’s first attempts to be served, state matters of import-
ance, in which the chancellor took a lead, probably in-
terrupted his views upon this fief. Several foreign em-
bassies occurred, in which his talents were called into
active requisition ; and especially in 1468, he conduct-
ed that to Denmark for negotiating the marriage of
James I1I., upon which occasion he was accompanied by
the comptroller of the household, Sir Alexander Napier
of Merchiston, the father-in-law of Elizabeth Menteith.
The perfect success of this mission greatly increased the
chancellor’s influence, and his reward seems to have been
a liferent gift, under the Great Seal, of the Comitatus of
Lennox. The grant is dated at Edinburgh, 4th May
1471, and bears to be from the King to Andrew Lord
Avandale, his chancellor, for the singular favour and
affection which his majesty entertains for him, as well as
for services rendered to the King and to his progenitor,
of the lands, tenandries, and profits of the earldom of
Lennox, &c. to be as fully and freely enjoyed by him,

D
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during the whole period of his life, as was wont to be en-
joyed by the Earls of Lennox themselves.*

The chancellor’s next object was to fortify himself in
this grant, which being made during the King’s mino-
rity, and to the prejudice of the legitimate heirs of the
earldom, was in manifest danger from the law of gene-
ral revocation, whenever the King arrived at the ripe
age of twenty-five years. Avandale’s preliminary step,
however, was to remove as far as possible the disadvan-
tages of his birth. He obtained letters of legitimation
to himself and two of his brothers, by which a right of
general succession was thrown open to them,t and it is
not unlikely that he contemplated at some future period
the entire exclusion of the heirs in whose possessions he
had established himself. At all events it is obvious,
from the original titles still extant, that he would not
suffer any of them to establish their right to a feudal
investiture in the Lennox, without submitting in the
most formal manner to his full enjoyment of the fief so
long as he lived.

About the beginning of the year 1473, John Haldane
of Gleneagles was on the eve of an embassy to Denmark.
Despairing probably of obtaining the titles of his wife,
Agnes Menteith, made up to her quarter of the Lennox,
or, it may be, having particular views of his own in the
matter, which the state of the times was very apt to en-
gender, he contrived, in the absence of all the other heirs,
and without any party being heard for their interest,
to obtain a charter to himself of a quarter of the Len-

* Mag. Sig. vii. 193.

t In the Case for Woodhead, Lord Avandale’s legitimation is
quoted of date 17th September 1479. But I find these letters of
legitimation in the record of the Great Seal, dated so early as 28th
August 1472.—Mag. Sig. vii. 249. They were repeated in 1479.
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nox, in terms upon which I shall elsewhere have occa-
sion to comment. This charter contains an express con-
dition that Haldane shall guarantee to Lord Avandale
the undisturbed enjoyment of his liferent so far as Hal-
dane’s charter extended. Upon this he takes infeftment,
and immediately sets out upon his embassy to Denmark,
fortified also with royal letters of protection from all
pleas and suits in his absence, and for forty days after
- his return. Agnes Menteith, however, is not served to
her heritage in the Lennox, nor is she even alluded to
in her husband’s charter. .
We have next to observe the steps taken by Lord
Dernely, which in like manner were obviously control-
led by the views and schemes of the chancellor. -
James III., in a deed under his privy seal and sign
manual, dated 21st June 1478, just three months after
the date of Haldane’s charter, declares that John Lord
Dernely had resigned into the King’s hands, the lands
of the lordship of Dernely, and others, there to remain
until the said John Lord Dernlie, ¢ his entrie to his part
of the lands of the erledom of Levinax, and therefter
quhill he haif infeft and giffen to our weil belovit cou-
sing and chancelar Andro Lord Avindaill the said lands
of the erledom of Levynax in liferent, as frely and in
siclyke forme as our foresaid chancelar had the samyn
. lands of us befor ; and also quhill our cousing Wilzam of
Edmonstoun of Duntreath be made sickker be the said
John Lord Dernale for his part;” and it is further de-
clared, that, upon Avandale and William of Edmonston
being made secure and content, his majesty shall im-
mediately restore to Dernely all the lands held in se-
curity of this agreement, and infeft him therein as fully
as he held them before, without cost or impediment.*

* A notarial transeript of this deed, taken by order of Lord Der-
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Thus we see the scheme of the chancellor’s security
progressing, and it only remains to investigate the titles
of Elizabeth Menteith in order to find it complete.

Merchiston’s lady had made up titles to her estates
in the Menteith so early as 1454. Yet I find among
the Merchiston papers a precept of seisin, which clearly
indicates that the lands of Rusky had been resigned in
security into the King’s hands about the very time of
the transaction with Dernely. The precept bears, that
Elizabeth Menteith had again resigned into the hands
of James IIL. her lands of Rusky, &c. in security for the
fulfilment of certain special agreements,—that the stipu-
lation had been fulfilled,—and that the King’s preceptis-
sued in consequence for reinvestment.* The seisin taken
upon this is dated 8th May 14733 and although the pre-
cept does not mention what the special agreements were,
there seems no room to doubt that it refers to the se-
curity of Avandale’s liferent, as a condition of Elizabeth
Menteith’s entry to her share of the Lennox. Accord-
ingly, the original deeds still extant show that her titles
to the Lennox were made up immediately after the date
of the above precept.t

nely, in September 1477, is in the Montrose charter-chest. — See
Case for Woodhead, p.67, 68, and Andrew Stewart’s History, p. 183.

Sir William Edmondstone was married to Matilda Sterwart, a na-
tural daughter of James of Albany, and consequently he was brother-
in-law to the chancellor.

* <« Que quidem terras de Rusky cum pertinentibus fuerunt dicte
Elizabeth heredilarie, et quas eadem Elizabeth non vi aut metu ducta,
&c. in manibus nostris sursum redditit, pureque et simpliciter resig-
navit et traxit easdem nobis in securitatem donec certa appunctu-
amenta per eam obsinata fuissent, que secundum formam eorundem
plenarie perimplevit.”—Merchiston Papers.

t Elizabeth Menteith’s retour as one of the heirs-general of Dun-
can Earl of Lennox, in one-fourth part of the earldom, is dated 4th

November 1473. Upon this she is infeft 16th November thereafter.
—Merchiston Papers.
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CHAPTER VI.

FIRST ATTEMPTS OF JOHN LORD DERNELY TO APPROPRIATE
THE HONOURS OF LENNOX—HIS IRREGULAR SERVICE RE-
DUCED IN A PLEA WITH HALDANE OF GLENEAGLES—STATE
OF THE TITLES TO THE LENNOX AT THE CLOSE OF THE REIGN

OF JAMES III.

The ambition of Dernely, who was as covetousof the ho-
nours of the Lennox as Lord Avandale was of the lands,
backed by the influence derived from his distinguished
and warlike ancestry, his wealth and high connections,
rendered him a powerful rival to the chancellor in any
views which the latter might entertain towards this
succession, and a dangerous coheir to the females, whose
legal interest in the fief was superior to that of Dernely.
We find, accordingly, that this nobleman endeavoured
to obtain the object of his desire in a sinister manner,
which failed at first, not from any opposition on the
part of the Crown, but from the baseless nature of the
pretension even in a question with another less power-
ful coheir, and from the very irregular manner in which
he attempted to make it good. In order to appreciate
the nature of Dernely’s proceedings it may be necessary
to call to mind the forms of process by which at this pe-
riod the heirs-general of Earl Duncan might establish
their feudal rights.

Brieves, by the law of Scotland, prior to the erection of
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the College of Justice in the year 1532, came in the place
of all summonses before the ordinary courts. A brief was
an instrument issuing from the Chancery, and directed
either to the Justiciary of Scotland, or to the Judge Or-
dinary, ordaining him in the name of the King to try
the matter set forth in the brief, by a jury, or inquest.
Upon the verdict of this jury the claim was determined.
The brief might either be simply declaratory of a right in
theparty obtaining it,or might conclude specially against
some particular defender. In the former case it was
a brief not pleadable and retourable, that is to say, it
was only necessary to publish or proclaim it at the head
burgh of the particular jurisdiction, without special ci-
tation of defenders, and the verdict of the jury was re-
turned to the Chancery by the judge to whom the brief
had been addressed. In the latter case it was a brief
pleadable and not retourable, because the defender was
specially cited, and the brief became the ground of a
proper action before the competent judge, who pronoun-
ced sentence in terms of the verdict of the jury, and
made no return to Chancery. Brieves of inquest or ser-
vice of heirs, of tutory, idiotry, &ec. were retourable
brieves. But the brieves of right, of mortancestry, of
terce, of division of lands, &c. were all directed against
some defender specially cited, and were therefore plead-
able and not retourable.

In terms of the ruling investiture of the Lennox, the
two coheiresses of Rusky who represented Margaret of
Lennox, and Dernely who represented Elizabeth of
Lennox, were each of them entitled to the character of
one of the heirs-general of Earl Duncan, because his
daughters Margaret and Elizabeth were coheiresses.
Consequently, none of these representatives of Margaret
and Elizabeth of Lennox required to be specially called
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in defence against a simple brief of inquest, at the in-
stance of any one of them. They might all and each
establish their respective characters, of heir-general, feu-
dally in the Lennox, without affecting the correlative

rights.
But the case was otherwise in any attempt to divide

the lands, or to decree to any one of these parties some
particular portion of the fief in property. Accordingtothe
territorial principle, which certainly then existed in Scot-
land with regardto titlesof honour,the legalmode of tak-
ingupadignity was to become feudally invested inthe Ca-
put Comitatus,or principal portion of the particular fief,
including thechief mansion-house or messuage. Accord-
ing to another indisputable principle of the law of Scot-
land, titles of honour were indivisible rights, which,
in the case of coheiresses, were regulated by the law of
primogeniture, and belonged to the eldest female or her
representative. Consequently, in a process of division
of the lands, the elder coheiress was entitled to claim as
her portion that which included the messuage, and this
claim could only be made effectual under pleadable
brieves of division, to which all parties required to be
specially summoned to appear for their interest.

We may now revert to what actually took place in re-
ference to the possession of the Lennox. The illegiti-
mate grandson of the Duchess Isabella had, for a time
at least, excluded the legitimate grandchildren of that
lady’s younger sisters from theactual enjoymentof their
respective portions, by securing to himself possession
of the Lennox, an irregularand unjust proceeding, which
placed him in the anomalous position of being infeft as
liferenter in the whole of that Comitatus, without being
able to assume the title of Comes (to which Lord Avan-
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dale never put forth a pretension) though that ought to
have been the natural consequence of his feudalized pos-
session. No brieves of division, therefore, were issued
from Chdncery at this time, in favour of the coheirs of
Earl Duncan. Elizabeth Menteith asserted and esta-
blished her character, as one of the heirs-general of her
great-grandfather, by the simple brief of inquest, of
which the original retour to chancery, with the seals of
the inquest attached, is still extant. Agnes Menteith,
however,remained in apparency,and her husband seems
to have preferred taking a charter to.himself of one-
fourth of the Lennox, which was the extent of his wife’s
share, but without any reference in his charter to that
lady. Uponthis he was infeft, which established his feu-
dal interest in the Lennox to that extent.

One legal effect of Haldane’s mode of procedure in
this matter was to prevent any process of division of
the lands until his return. For when he obtained his
charter he also fortified himself with a well known and
most important legal document of those days, name-
ly, royal letters of protection against all suits duringhis
absence and for forty days after his return. No brieves
pleadable, therefore, could be effectually discussed until
these letters expired, and they afforded a very certain
ground of reduction of any process that might appear
to have been instituted contrary to their tenor.

John Lord Dernely, however, as his whole public car-
reer proves, was not a man to stand upon ceremony
with law or justice, and accordingly his service as an
heir-general of Earl Duncan exhibits some curious ir-
regularities. The brief of inquest which he demanded,
.and which at length issued from Chancery in his fa-
vour, when he had satisfied the conditions of the chan-
cellor, ordained, and could ordain no more, that his pro
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indiviso right to one-half of thelands of the Lennox
should be determined by the jury, upon their being sa-
“tisfied of the propinquity upon which his claim depend-
ed. But Dernely, it seems, having packed a jury of his
personal friends and dependents, got a verdict retoured
to Chancery, which found what ought not to have been
found, and did not find that which ought. This retour,
still preserved in the Montrose charter-chest, serves Der-
nely heir to Duncan Earl of Levenax in #he principal
messuage of the said earldom, and in the half of the
property of the earldom. Again, it was the duty of a
jury, under a brief of inquest, to determine upon suf-
ficient evidence the propinquity which gave the legal
character claimed ; yet it has been asserted that in this
retour, the name of the lady, through whom Lord Der-
ly claimed, is, for reasons which will be apparent after-
wards, left doubtful.* It wasat all events entirely be-

* The author of the Case for Gleneagles appears to have had
access to the Dernely papers in the Montrose charter-chest, and
it can hardly be supposed that the following account which he
gives of Dernely’s retour is inaccurate : ¢ Darnly obtained brieves
from the Chancery, and in a very irregular manner got himself
served heir to Duncan Earl of Levenax, as his great-grandchild,
lawfully descended of daughter to the said
Earl, in the principal messuage of the said earldom, and in the
half of the property of the said earldom. The original retour of this
service is still extant in the hands of his Grace the Duke of Mon-'
trose, and is dated 23d July 1473. It is still blank in the name
of the Earl's daughter, through whom he claimed, which shows
with what uncertainty and inaccuracy it proceeded, and how hastily
it was carried through, when the very point on which the whole
hinged could not be fixed.” Case, p. 2. The Case for Woodhead,
however, quotes some of the clauses of this retour, without indicat-
ing a blank actually left, as above ; « de capitali messuagio et de tota
el integra dimidietatedict. terr. Comitatusque de Levenax, &c. tanquam
de seniori filia dicti quond. Dlmcan;' legitime descend.” &c. p. 52. An-
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yond the terms of such a brief to determine any thing
about the particular parcel of lands to be allotted, as
this was only a retourable brief, and not a brief of di-
vision, which was a pleadable brief. Yet here was a
finding which enabled Dernely to obtain infeftment in
the principal portion of the earldom, the Caput Comita-
fus, in the absence of all the other parties.

The precise period of Dernely’s first assumption of
the honours has been stated as a historical puzzle.®
But a comparison of the dates of the various deeds ob-
tained by him about this time, and of the different style
adopted in each, will, when taken in connection with
the above narrative, place the matter beyond doubt.

So long as he was not infeft upon any deed embra-
cing the chief messuage of the earldom, he indulged not

drew Stewart in his History, p. 185, says, ¢ Upon the 23d of July
1473, John Lord Derncly was actually served heir to Duncan Earl
of Lennox, his great _ruudfather, as being lawfully descended from
Elizabeth, the dauglzi’w" of the Earl, in half of the earldom of Len-
nox, and in the principal messuage,” &c.  This author had all the
Dernely papers from the then Duke of Montrose, and so uncandid
a statement was scarcely to have been expected from a writer of his
station and character. I have not had the advantage of inspecting
the original retour, but, whether there be & blank left or not, it ap-
pears from Mr Hamilton's quotations, that Elizabeth’s name is not
mentioned, and that she is called *¢ seniori filia,” which certainly she
was not. It was not essential to name her in the retour ; but if ¢
blank occurred it would seem to say that the jury had not been satis-
fied as to the connecting link. In the retour of Elizabeth Menteith,
the relative expressions are, ¢ lanquam de juniori filia dicti quond.
Duncani legitime descendens ;" which was perfectly accurate, as the
Duchess Isabella was the eldest daughter.

* ¢« With regard to Lord Darnly’s assuming the title of Lennox,
the precise period when he first began to do so does not appear.”—
Case for Gleneagles, p. 4.
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in the style of Earl of Lennox. The date of his irre-
gular service is 23d July 1473. 'The date of his infeft-
ment is 27th July 1473, wherein he is only styled “ John
Lord Dernely.”* That infeftment being completed,
however, and including expressly the principal messuage,
the inevitable feudal consequence was the assumption
of the title of the earldom. Accordingly, the date of the
new royal charter which he then received of those other
lands, resigned in security of Lord Avandale’s liferent,
is 6th August 1473, and in that charter he is styled -
« John Earl of Levenax.”t Upon the 2d of October
1473, he has his newly acquired rights and privileges
proclaimed in the usual form of a royal precept, ordain-
ing the tenants of the Lennox to obey him as Earl.}
Thereafter his name is to be found for a short time in
the records of Parliament as Comes de Levenax, and not
merely as Dominus de Dernele.

Thus the basis of Dernely’s first assumption is ma-
nifest. It was no new erection in his favour of a for-
feited fief. He took up the honours as his inheritance,

* Dernely Papers.

t It is recorded, Mag. Sig. vii. 59. Andrew Stewart, in the part
of his history entitled, < General view of the steps taken by John
Lord Derneley, for asserting his right to the estate and honours of
the old Earls of Lennox,” had missed the important link afforded by
this charter ; and Mr Hamilton, in his Case for Woodhead, is also in
error, when he says, ¢ Dernely, on the 10th October 1473, obtained
a precept from James III., charging the free tenants and inhabitants
of the earldom and lordship of the Levenax, to obey and answer to
him ; and in this deed he is for the first time addressed by the style
of Earl of Levenax.”—P. 68.

1 Dernely Papers. Andrew Stewart, p. 185, says, the 2d of Oc-
tober. Mr Hamilton, p. 68, says the 10th of October. Both of these
authors had the advantage of inspecting these papers, which came
into the Montrose family with the Dernely property.
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and by service to that ancestor who is said by modern his-
torians to have fallen under forfeiture. He claimed the
earldom under the existing investiture of his family,
namely, the charter of confirmation by Robert IIL to
Earl Duncan, &c. with a remainder to the heirs-general
of that nobleman. But,.at the same time, Dernely only
established his character by infeftment taken upon a re-
tour inept and reducible in every line of it, and which,
accordingly, was reduced.

There is no evidence extant that Elizabeth Menteith
took any steps against this usurpation, though it is pos-
sible, considering the lapse of more than three centuries
and a-half since the period, that the evidence of resist-"
ance on her part may have been lost. Any such resist-
ance, however, could only have been instituted upon
the ground of a prior right to the earldom,—a dignity
which, on the other hand, it is equally possible that Na-
pier of Merchiston, though highly respectable, may not
have felt himself sufficiently powerful to sustain, and,
therefore, made no attempt to assert. Haldane of Glen- -
eagles, however, had, as will be shown, technical pleas
to urge, totally apart from any claim to the honours of
Lennox, and which were of a nature to be listened to,
even in those days, with the highest respect.

This gentleman, who was of considerable account at
court, seems to have been himself not a little imbued
with the spirit of times, when might was right. Origi-
nal deeds shall be afterwards quoted which justify the
surmise, and which go to prove such to have been his
disposition, at least in regard to the rights and privileges
of his wife’s sister Elizabeth Menteith, and her spouse
John Napier. "It was not likely that such a character
would remain inactive when he really had the law on



62 HISTORY OF THE

his own side. But I must here state very generally the
legal steps instantly taken by him on his return from
his embassy, reserving a more particular view of the
state of his process for the chapter which affords a reply
to the modern case founded for Gleneagles upon the pro-
ceedings in question.

Upon his return in 1475, he protested against Lord
Dernely’s assumption of the honours of Lennox, but
laid no express claim to those honours, either for him-
self or spouse. He complained to the King, that his
royal letters of protection from all pleas, &c. had been
treated with contempt, and broken by the proceedings
of Dernely in his, Haldane’s, abserice,—that he had an
interest as well as his spouse, Agnes Menteith, to have
been specially called and heard in any process affect-
ing an appropriation of the Lennox; and in evidence
of this plea he produced his own charter to a pro in-
diviso quarter of that fief, upon which he had been
infeft before his departure. He also urged, as a se-
condary plea, the prior right of his wife Agnes Men-
teith, over Dernely, to the superiorities of the fief, and
asserted, that Dernely had frequently offered Agnes con-
tentation for these superiorities. But he made no allu-
sion in this complaint to the rights of Elizabeth Men-
teith, or to the fact, that Dernely offered in like manner
to that lady, contentation for her right to the superi-
orities of the Lennox. The King remitted this com-
plaint to the Lords of his Council, and certain other
Barons, who found, that Royal letters of protection in
favour of his Majesty’s ambassador had been infringed
and broken by the proceedings of Lord Dernely ; and
upon this deliverance letters passed the privy-seal, re-
ducing and annulling all the proceedings founded upon
that nobleman’s brieves of inquest, and placing matters
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precisely in statu quo by expressly reserving all rights
to all parties.

Haldane’s protest, with which he commenced his at-
tack upon the service of Dernely, is dated 26th April
1475* A Parliament was held on the 20th November
following, in which Dernely still sat as * Comes de Le-
venax.” On the 4th of December following, the King
granted a commission of lieutenancy, “ Johanni Comiti
de Levenax.”t On the 12th of January following, (that
is still in the year 1475, according to the Scottish ca-
lendar of that period,) the letters of reduction referred
to above pass the privy seal, and in these letters he is
only styled * John Lord Dernely.” On the first of July
1476, six months after this decree of reduction, and se-
ven after the date of the commission of lieutenancy, a
new Parliament was held, and the first person named as
taking his seat, after the Comites and among the Domi-
nt, is * Dernele.”}

For thirteen years thereafter, a fact not attended to
by the historians of Scotland, in every public record of
that nobleman’s name extant, he is styled Lord Dernely,
and not Earl of Lennox, until the first Parliament of
the succeeding reign in 1488, when he reappears un-
der the higher dignity, after a progress of events which,
as we shall see, was favourable to his usurpation. Du-
ring the interval, some private and fruitless attempts to
compromise matters with Haldane of Gleneagles occur-
red,of a very confused and irregular nature, to be noticed
in the sequel.

* Gleneagles Papers.

t ¢« Rex dedit literam locum tenentis Johanni Comiti de Levenax
infra bondas et vic. de Renfremw, Are, Wigtoune, &c.— Mag. Sig. vii.
353. 5

1 See the Records of the Scottish Parliament of the periods.
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Thus between the period of the death of Duchess Isa-
bella about the year 1460, being that in which James II.
was killed, and the period of the death of James III. in
1488, the rights and pretensions to this Comitatus re-
main in the following extraordinary position:

1. It is not annexed to the Crown, either by forfeiture
or usurpation, but is left to be taken up by the heirs-ge-
neral of Earl Duncan, in terms of the remainder stipu-
lated in the marriage-contract of his eldest daughter,
and confirmed by the charter of Robert III.

2. In the year 1460, probably shortly after the death
of the Duchess Isabella, Lord Dernely attempts to ob-
tain brieves of inquest to be served to his share of the
Lennox, but is obstructed in this legal claim by the chan-
cellor himself, the illegitimate grandson of the Duch-
ess.

3. The Lennox remains in non-entry; and at length, in
the year 1471, the chancellor obtains a Royal grant (the
King being a minor) of a liferent possession of the whole
fief.

4. In the year 1472, the chancellor obtains letters of
legitimation under the Great Seal,—a process which ma-
terially improved his hereditary status, but could not
confer a right to inherit honours.

5. In April 1473, John Haldane obtains infeftment
upon his special charter to a fourth part of the Lennox,
pro indiviso, and departs on his embassy.

* 6. In July 1473, Lord Dernely is retoured in the prin-
cipal messuage and one-half of the Lennox, in the ir-
regular manner narrated, and assumes the title.

7. In November 1473, Elizabeth Menteith obtaius her
retour in a pro indiviso quarter of the fief, as an heir-
general of Earl Duncan through his younger daughter,

4
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CHAPTER VIL

HISTORY OF JOHN LORD DERNELY’S SECOND USURPATION OF
THE HONOURS OF LENNGX—HIS CONTRACTS OF EXCAMBION
WITH THE OTHER COHEIRS—FINAL PARTITION AND SETTLE-
MENT OF THE FIEF.

THE last ten years of the reign of James III. are tur-
bid with civil broils, increasing to the deadliest pitch
of civil war, and concluding in 1488 with the battle of
Sauchieburn, on his flight from which the monarch was
murdered. Of this turbulent period the prominent fea-
tures are, the slaughter of the King’s favourites by the
disaffected nobles at the bridge of Lauder,—the tempo-
rary usurpation of the crown of Scotland by Alexander,
Duke of Albany, the King’s brother,—and lastly, an in-
surrection whose crisis, at the battle above-mentioned,
brought a young Prince under the standard of rebellion
against his own father, and construed loyalty to the old
monarch as treason to the new.

Amid these stirring events, neither the chancel-
lor Avandale, nor Lord Dernely, were idle ; and the
power of the latter seems to have increased as that of
the former was on the wane. Upon the 11th of April
1481, Dernely was appointed to the high and import-
ant office of warden of the west march,* while the Earl

* Mr Tytler, in his History, Vol. iv. p. 265, and under the year
1481, says, «“ The wardenry of the east marches was committed to the
Earl of Angus, that of the west to Lord Cathcart.” But I have
followed the Parliamentary records of the period, which bear, ¢ Item,
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of Angus commanded the east. This appointment shows
how high Dernely then stood in the King’s favour, and
ranked in the realm, and how absurdit is to suppose that,
had the earldom of Lennox ever been specially bestow-
ed upon him, or that had he, in taking it up as his in-
heritance, been supported by a shadow of right, he would
at this time have been only styled Lord Dernely.

In the year 1482 the conspiracy broke out against
the King and his favourites, and, in the ranks of the con-
spirators, noblemen are found who had hitherto been
the most loyal supporters of the Crown. Lord Avan-
dale, for the first time and apparently the last, turns
against the sovereign who had heaped upon him wealth
and honours, and whose chancellor he had been for two-
and-twenty years. Angus, warden of the east march,
headed the conspiracy, and Dernely warden of the west
joined him. To this faction the chancellor added the
weight of his talents, and a double portion of ingratitude.
That both Avandale and Dernely had upon this occa-
sion deserted their sovereign is stated by Pitscottie, and
confirmed by the records. Upon the 22d July 1482,
the King was conveyed to Edinburgh Castle a prison-
er, and in the hands of rebels, though respectfully guard-
ed. Upon the second of August thereafter, as recorded
in Rymer, a deed of obligation was entered into by the
following “ Magnates Scotie,” William Archbishop of
St Andrews, James Bishop of Dunkeld, Andrew Lord
Avandale, ckancellor, and Colin Earl of Argyle, for the
protection and indemnity of Alexander Duke of Albany,
(the King’s brother and most insidious enemy) “ being
in Ingland, and tending to the Trone of Scotland.” The

our Sovereign Lord has ordained that the Lord Dernely be warden
in the west borders.” It will also be observed that he is not styled
Earl of Lennox. ‘
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noblemen who sign this deed declare that they and the
other nobles of the realm, “ sall cause our soverane lord
~ frely to gif and grant” to the Duke of Albany “all his
landis, heritagis, strenthis, houses, and offices quhilk he
possessit the day of his last parting furth of the realm
of Scotland.”* This ingratitude on the part of the chan-
cellor appears to have been punished by the King to the
utmost extent of his constrained power. Upon the 25th
of the same month in which the above deed is dated, a
charter passed the GreatSeal of James III., the first wit-
ness to which is John Laing Bishop of Glasgow, “ chan-
cellario.”t We have thus precisely the period, and pro-
bably the cause, of Avandale’s deprivation of that high
office, by which for so many years he held sway in the
state.}

* Federa, xii. 160,

+ Mag. Sig. x. 88.

t MrTytler, Vol.iv.'p. 276, speaking of these events, says, * There
was no difficulty in effecting a full reconcilement between Albany
and the King’s party, which washeaded by the Chancellor Evandale,”
&c. But surely the deed to which our historian alludes, and in which
those noblemen engage to cause the King to restore Albany to all
his ¢ strengthis,” is evidence that they favoured the faction opposed
to the King. Again, speaking of the siege of Edinburgh Castle,
which occurred 29th September 1482, and the result of which was
to give the Duke of Albany the custody of the King, Mr Tytler ob-
serves ; “ The unhappy King, thus transferred from one prison only
to fall into a durance more intolerable, had yet left to him a few
friends, in the Archbishop of St Andrews, the Chancellor Evandale,
and the Earl of Argyle; but for the present it was impossible for
them to make any effectual stand against the power of Albany, and
they fled precipitately to their estates ; Evandale was in consequence
deprived of the chancellorship, which was conferred upon Laing
Bishop of Glasgow.” P. 278. But, with deference, it seems impos-
sible to adopt this theory. Albany was appointed Lieutenant-Ge-
neral of the Kingdom only in December 1482. Now the records

prove that Avandale had been deprived of the chancellorship between
3
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In the following month (29th September) the memo-
rable siege of the Castle of Edinburgh (in which the King
was confined) occurred. And now the fiery and fickle
Dernely seems suddenly to have separated himself from
the conspirators, in order to become the body guard of
that sovereign whose favourites he had lately assisted
to hang over the bridge of Lauder. There is a charter
under the sign manual of J ames, and dated 19th Octo-
ber 1482, which narrates that, at the King’s particular
desire, Lord Dernely, and others about his royal person
remained with him day and night in Edinburgh Castle,
to protect him from personal injury, and from certain
nobles and other disaffected persons who had conspired
his death ; and moreover, Dernely and his compatriots
are declared to be ¢rue lieges, and absolved from all pre-
vious charges of treason, a clause of indemnity very
necessary under the circumstances.*

Inthefollowing year, 1483, the Albany faction was sub-
dued, and in the next completely crushed. Lord Avap.
dale was not restored to the chancellorship, but he ap-
pears to have regained the confidence of the facile mo-
narch to the extent of being employed in council and
foreign negotiation. Dernely is named immediately af-
ter Lord Avandale in the roll of domini (not comites) to
whom the powers of Parliament are committed on the
27th June 1483.

the 2d and the 25th of August preceding. The deprivation, then,
was before the siege of Edinburgh Castle by Albany, and not after,
as Mr Tytler records it ; and could not therefore have been ** in con-
sequence” of Albany’s partial success. Besides, were Mr Tytler’s
view correct, the King, who regained his power very soon afterwards,
would have restored Avandale to the chancellorship.

* See Appendix to Andrew Stewart’s History, where the deed is
printed.
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But that turbulent nobleman, whose whole life seems
to have consisted in sudden changes and lawless com-
motion, though warmly attached, it is said, to the per-
son of James III., would never evince his affection by
steady allegiance ; and at the hour of that monarch’s fall
he was found among the ranks of his destroyers.*

Immediately after the date of the conflict of Sauchie,
which took place on the 11th June 1488, Lord Dernely
still retained that minor style and title, though Lord
Avandale was recently dead, and his liferent grant no
Jonger burdened the Lennox.t Upon the 12th July 1488,
one month after the death of James II1., Elizabeth Men-
teith, relict of John Napier of Merchiston, obtains a de-
cree of the Lords of Council to secure obedience to her
in her quarter of the Lennox. Among the Lords who
compose the sederunt upon this occasion isJohn Stewart,
who sits as ©“ Dernle” and not as Levenax.f Of the same
date letters pass the privy-seal of James IV., in terms
of this decree, in favour of Elizabeth Menteith; and the
first witness to their proclamation is Alexander Stew-

* There are letters of safe-conduct, recorded both in the Faedera
and Rotuli Scotie, of date 5th May 1488, the month preceding the
battle of Sauchie, from Henry VIII. ¢ Ambassiatoribus Scotie.”
Among these is ¢ Mathew Stewart, Magistrum de Dernely.”” These
were the ambassadors of the faction against James ITI. Ridpath, in
his Border History, p. 457, notices this safe-conduct, and puts the
question, “ Was Mathew Stewart of Dernlee son to the Earl of Len-
nox ?” The answer is, he was son to Lord Dernely, -that nobleman
not resuming the title of Earl until the Parliament of July following,
when James IV. commenced his reign.

* One of the witnesses to a charter of James III. dated 11th
March 1487, being the close of that year, is ¢ Andrea Domino Avan-
dale”—Mag. Sig. x. 136. I cannot discover his name in any record,

public or private, beyond this month of March 1487-8.
1 Acta Dom. Con.
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art of Avandale* Obviously this proceeding of the
lady of Rusky (as she was generally styled) was in con-
sequence of Lord Avandale’s liferent having lapsed, and
as a preliminary step towards the securing her own
peaceable possession and full enjoyment of the lands.
The conduct of thislady with regard to her patrimo-
nial rights, supposing her to have been the eldest co-
heiress of the Lennox, appears to have been dictated by
prudence and spirit, though controlled by necessity.
She appears to have made no struggle for the dormant
earldom, but at the same time fortified her right to a
fourth part of the lands by every form of law requisite
to protect her possession. But she was a widow, her
eldest son was a minor, and her husband and his father
had never swerved from that loyalty to James I11. which
was apt to be construed into treason at the commence-
ment of the reign of his son.t Lord Dernely, on the
other hand, was now a distinguished leader among the
popular party which surrounded the young King, and,
accordingly, the records instruct that he actually took
~ his seat as Earl of Levenax in the first Parliament of
James IV. held at Edinburgh upon the 6th October
1488, just four months after the battle of Sauchie. His
pretension, though based upon nothing but the fact
that the period was most favourable for his usurpation,
rises at once to the loftiest pitch. Upon the 10th of the
same month in which the Parliament met he obtains,un-
der the style of Earl of Levenax, a royal commission, be-
stowing upon him and his son and heir, Mathew Stewart,
the important custody of the Castle of Dunbarton ; and
by the eighth act of the Parliament 1489, the Earl of Le-
venax, the Lord Lyle, and Mathew Stewart, are named

* Merchiston Papers. t+ See Memoirs of Merchiston.
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as commissioners to maintain peace in the districts of
Renfrew, Bothwell, Glasgow, Kilbride, and Avandale.

Yet in the summer of that same year, Dernely incurs
a doom of forfeiture for being in arms against James
IV.; and at that period his son Mathew, and his friend
Lord Lyle, hold the Castle of Dunbarton against the
very government that had committed it to their keep-
ing. It was in this rising that the Lord Forbes made
himself conspicuous by riding the north, with the bloody
shirt of the late King displayed as the beacon and ban-
ner of insurrection. Dernely, on his way to join this
nobleman, was surprised in his encampment at Tilly-
Moss by the Lord Drummond, and completely routed.
This defeat crushed the enterprise, and ““ in the month
of June 1489,” to quote the words of Andrew Stewart,
“ a sentence of forfeiture was passed, in the Parliament
of Scotland, against John Earl of Lennox and his son
Mathew, and against Robert Lord Lyle ; but the act of
forfeiture itself is not now to be found in the records of
Parliament, for it was upon the 5th February 1489-90,
rescinded and annulled by the King and Parliament, and
in consequence thereof, his Majesty, upon the 6th of that
month, issued a precept directed to the clerk-register,
ordering him to take furth of the books of Parliament
the said process of forfeiture, and to deliver the same to
the said John Earl of Lennox, and to Robert Lord Lyle,
and to destroy the said process in such a way that it be
never seen in time to come.”* The whole of this pro-
ceeding proves the restless turbulence of Dernely, his
utter disregard of law and order, and at the same time,
his great power and influence in the state.

Having thus escaped the pains of rebellion, and feel-
ing himself more powerful than ever, Dernely now vi-

* Andrew Stewart’s History, p. 192.
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gorously commenced, in the face of an existing decree of
the privy-council which had silenced his claim for.thir-
teen years, to render his dominion in the Lennox as cer-
tain as power without right could effect. It was his ob-
ject to obtain complete feudal command of the whole
Comitatus, by attaching to himself all the superiorities,
patronages, and liberties of the fief ; and also to effect
such a compromise with the weaker parties, having a
prior right to the honours of Lennox, as might afford at
least a colour of legality to the assumption he had al-
ready perpetrated.

Elizabeth Menteith had followed up the decree of obe-
dience proclaimed in her favour, by taking out brieves
of division from chancery, for the purpose of having her
special share of the lands allotted by the verdict of a
jury. The instrument taken upon producing her brieves,
and demanding an inquest, is dated 26th of March (day
after New-Year’s day) 1490.* But upon the 17th of
May following, she had been persuaded or concussed ,
into a contract of excambion with Dernely, the tenor of
which very plainly shows his anxiety to establish him-
self in a loftier position in the Lennox than was his
birth-right.

This curious document bears to have been concluded
at Glasgow upon the 18th day of May 1490,  between
a noble and mighty Lord John Earl of Lennox and
Lord Dernely, and Mathew Stewart his son and ap-
parent heir, on the one part, and Elizabeth of Menteith,
the spouse of umquhile John Napier of Merchiston, as
one of the parceners and heirs of the said earldom, and
Archibald Naper her ‘son and apparent heir, on the
other part, anent the division and allotment of the said
Elizabeth’s part and portion of the lands of the said earl-
dom of the Levenax, and also for her part ¢ of the pro-

* Merchiston Papers.



74 HISTORY OF THE

fyt and commoditevys that mycht fall till hir, or till hir
aeris, of the superiorite and tenandry of the fre tenandis
of the said erldome, be wardis, mariages, relevis, cour-
tis, eschaetis of courtis, be resoun of superiorite, profy-
tis of blanchfermys, offices of heritage, advocationis, do-
natouris of kirks, chapellis, presentationis of provestriis,
chanouriiys, personagis, chaplanriis, and otheris patron-
agis quhatsumever,’ ” &c. There is not a single expres-
sion in this contract which would convey to modern
conceptions the idea of a transference of the dignity of
Earl, nor is the sovereign made a party to the tran-
saction; but it must be confessed that the clause quoted,
as well as other clauses in the various deeds connected
with this transaction, is of the most sweeping descrip-
tion, and, in a territorial sense at least, involves all the
highest rights, privileges, and dignities appertaining to
the fief. |

In consideration of this sacrifice on the part of Eliza-
beth Menteith, Dernely on his part grants and concedes
that she shall obtain in property a quarter of the lands
of the whole Comitatus, with its woods, and islands, fish-
ings in waters and lochs, &c. &c. and this fourth part is
“to be lade and assignit hale and togidder be the self,”
and to be secured to her by “ vigour and autorite of the
Kyngis breffis of depertysing.” Moreover, for the rights
of superiority yielded, a separate estate of lands in the
Lennox, adjacent to the quarter to be allotted to Eliza-
beth Menteith, is granted to her, over and above her
original share. ~Both parties are taken bound not to
part with their lands to strangers, nor to admit such
into the fief, but, if constrained by necessity or otherwise
to sell or alienate in any manner, * that it sal be offerit
ilkane of thaim till otheris apon resonabill and sobyr
price,”—a condition much more likely to benefit Dernely
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than Merchiston. And finally, that, * the sade Erle and
Mathew his sone sall, for the favouris schawin in this
concorde, help, supple, menteyn, and defende the sade
Elesabeth, and Archbalde hir sone, and thar ayres, in all
thar causis leyfull and honest, and in speciale in the
pessabill brukyng and possedyng of hir quarter of the
Levenax and landis before expremyt in all things, but
(¢. e. without) fraude or gyll.”*

The necessary steps to perfect this arrangement by
division and appropriation according to the forms of law,
were immediately adopted by Elizabeth Menteith, who
at the same time took care that John Haldane and his
son should be present and exhibit a formal consent to
the process of division.t But there can be little doubt
that the contract of excambion of her birth-right was a

* The fac-similes of the signatures of these two first Earls of Len-
nox of the Dernely race, appended to this deed, will interest the
reader. Mathew was he who commanded one of the divisions of the
Scotch army at Flodden.

B e
VYt }{“/““ "Qj)

There are also appended their seals ; bearing first and fourth three
fleurs de lis ; second and third, a fesse chequé, surrounded of a bor-
der charged with buckles ; on an escutcheon, the plain saltier and
roses ; on the seal of Mathew a label of three points.

+ All the original documents connected with this process of divi-
sion are among the Merchiston papers. The retour of division to
the lands lying in Dunbartonshire is dated 21st May 1490, and to
the lands in Stirlingshire, 24th May thereafter. She is styled in
these deeds < Elizabeth Menteith Lady of Rusky, ane of the por-
tionaris of the erldome of the Levenax.” She is put into possession
of the lands, nominatimi allotted to her, by the sheriff, who, in token
and name of possession, delivers a wand to her in open court.
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measure to which this lady and her son were constrain-
ed by the determined and lawless grasp which Dernely
and his son had fastened on the earldom.

A charter of excambion was then granted to her of
the lands which were the price of the rights and privi-
leges she had yielded. This runs in the name of Ma-
thew ¢ Comes de Lenax,” and is ratified by his father,
also styling himself Earl of Lennox,—a fact which may
be thus accounted for: The charter of excambion is
dated 17th September 1490.*% The contract, in which
Mathew is not styled Earl, is in May previous. Now on
the intervening 1st of June 1490, Dernely having resign-
ed the Earldom of Lennox, Lordship of Dernely, &c.
into the hands of James I'V., in favour of his son and heir
Mathew, in fee, and of himself and spouse, Margaret
Montgomery, in liferent, obtained a new charter to that
effect.t Hence, in accordance with the territorial prin-
ciple, both father and son being infeft in the comitatus,
took the title of Comes.

This charter of excambion grants to Elizabeth Men-
teith and her heirs, the two towns of Blarnavadis, with
the pertinents, lying in the earldom of Lennox and coun-
ty of Stirling, and the fishing with one boat, and nets in
proportion, over the whole of the still water of the lake
of Lochlomond, (Jacu de Lochlomond,) excepting the
fishing in the water of Leven, and the firth of Lochlo-
mond, which are reserved to the granter and his succes-
sors. The grant is in perpetuity to a noble lady and
our cousin, Elizabeth, Menteith of Rusky, for excam-
bion made to us by her; and the rights yielded are
stated to be the fourth part of the tenantry of the whole
earldom of Lennox belonging to her, with the perti-
nents, and with the advowsons and right of patronage

* Merchiston Papers. t+ Andrew Stewart’s History.



PARTITION OF THE LENNOX. R

of the whole churches of the earldom of Lennox, with
the fishing of the water of Leven and the entry to the
still waters of Lochlomond, and half the island of Inch-
tavannach and Castle-gyle, with all the pertinents be-
longing to the said Elizabeth by right of heritage in the
Lennox. Upon this charter she obtained infeftment on
the 22d September 1490.

Having thus arranged matters with Elizabeth Men-
teith, Dernely’s next object was to quiet the claims of
Haldane of Gleneagles. Agnes Menteith was by this
time dead, and never having made up her titles to the
Lennox, James Haldane her eldest son, proceeded to do
so in his own person in the beginning of the year 1490.
His retours are precisely in the same general terms as
Elizabeth Menteith’s, nor do they indicate the slightest
superiority of claim upon his part. The term of non-en-
try of the lands since the demise of his great-great-grand-
father EarlDuncan, towhom he serves, is stated at sixty-
six years, corresponding to the interval between the date
of the retour and the Earl’s death. In the beginning of
theyear 1492, James Haldane took out brieves for a divi-
sion of the whole earldom, as between him and Dernely.
Upon the 14th June of that same year, Elizabeth Men-
teith, to check this assumption, obtained letters under
the privy-seal, to be afterwards noticed, for the protec-
tion of her own interests in the matter. Upon the 19th
of the same month, John Haldane appears as procura-
tor for his son James in the Sheriff-court of Dunbarton-
shire, and produces brieves of division of the remaining
three quartersof the Comitatus, between James Haldane
and Dernely, which accordingly takes place, with the
express reservation and protection of the other quarter
already allotted to Elizabeth Menteith.
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This has been supposed finally to have settled the
partition of the Lennox among the heirs-general of Earl
Duncan. But there is a process, the date of which, as
shall be afterwards shown, has hitherto been mistaken,
which certainly occurred subsequently to the process of
division above-mentioned. It is a new summons of re-
duction, (dated 2d February 1492, that is, subsequent to
June 1492, as the year then commenced on the 25th
March,) of Dernely’s service, already reduced, but upon
which he had again resumed the honours. This is cal-
led in court on the 15th of June thereafter, that is, in
1493. It is there delayed of consent of parties until
October following. But in the interval “ there is a com-
mission dated 8th July 1493 by John Lord Dernely,
therein designed Earl of Lennox, to Mathew Stewart,
his well beloved son and apparent heir, and to John
Stewart of Henrieston, also his son, to go to the kirk of
Drymen on the 9th of July then instant, and to com-
muneand agree with John Haldane of Gleneagles, anent
the avail of the Earldom of Lennox.”* Accordingly,
on the 11th July 1493, an indenture is concluded at
Drymen betwixt * ane nobile and myty Lord Johnne
Erle of Levenax, Lord Dernle, and Mathew his son,
apperand ayer and fear of the said Erldom on the ta
part, and John Haldane of Glenegass,and James his son,
apperand ayer and ane of the parsonars fears of the
said Erldom, &c. on the tother part,” &c. This con-
tract is precisely of the nature of that concluded with
Elizabeth Menteith and her son in 1490. It names,
however, the lands which are to compose Haldane’s
quarter of the fief ; and adds certain other lands by way
of excambion * for the hale and full contentatioun of all

* Andrew Stewart’s History, p. 186.
4
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the rycht clame and interest of the said James, his ayers
or assignees, or that may be had in or to the properte
or the superiorite of the said erldom, or profyt of the
samyn,” &c.¥

This completes the long delayed partition of the Len-
nox among the coheirs of Earl Duncan, leaving the
youngest, but most powerful branch, in the undisputed
possession of the honours.

Elizabeth Menteith, being advanced in years, resign-
ed in 1507 her great possessions in favour of her son Ar-
chibald Napier, who subsequently, upon his own resig-
nation, obtained a charter under the Great Seal, dated
21st May 1509, incorporating these estates in the Len-
nox and Menteith to be held in free barony, called the
barony of “ Edinballinaper.”

About the same period the barony of Haldane, com-
posed in like manner of the lands that had come to that
family by Agnes Menteith, was erected in favour of Sir
John Haldane (the grandson of Dernely’s opponent) who
by this time had succeeded his father James.

The Dernely branch of the earldom also obtained
new charters of their possessions. ‘It appears (says
Andrew Stewart) that Mathew Earl of Lennox, sensi-
ble of the distinction between the destination of the
lordship of Dernely, received by grant from the Stew-
ard of Scotland, in the year 1361, and the destination
of the lands composing the earldom of Lennox, and the
title or peerage of Earl connected with those lands, ob-
tained, on the 25th Jauuary in the same year, 1511-12,
a separate charter from James IV. of the earldom of
Levenax, lordship and lands thereof, and the office of

* Gleneagles Papers.
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sheriff of the whole county of Dunbarton ; which pre-
mises are declared to have belonged, and to belong at
the date of the said charter, to the said Mathew Earl of
Lennox, heritably. But in this charter of the earldom
of Levenax, the lands are not given, as in the charter of
the lordship of Dernely, to Mathew Earl of Levenax,
and /is heirs-male, but to Mathew Stewart Earl of Le-
venax, and his Leirs-general, ( * heredibus suis,”) which
is repeated in several parts of the charter, without any
indication of a limitation to heirs-male. This destina-
tion has probably been owing to the circumstance, that
the ancient investitures of the earldom of Levenax had
been in favour of heirs-general.” Unquestionably, as
we shall see, it was owing to the fact, that the basis of
Dernely’sassumption of theearldom was no special grant,
but the charter of confirmation by King Robert III. to
Earl Duncan in 1392, containing an ultimate substitu-
tion of the tailzied fief to the heirs-general of that Earl.

These honours brought no good fortune to the race
of Earls who succeeded the usurper. That nobleman was
the only one of them who died a natural death. Mathew,
the second Earl, very soon after the above-mentioned
renewal of his titles, died in harness. He remained firm-
ly attached to-James IV., and at Flodden commanded,
with the Earl of Argyle, the right wing of the Scottish
battle. There the daring but unlucky blood of Dernele
and D’Aubigny once more stained a disastrous field;
for alas,

Stanley broke Lennox and Argyle,

Though there the western mountaineer
Rushed with bare bosom on the spear,

And flung the feeble targe aside,

And with both hands the broadsword plied—
"Twas vain !



PARTITION OF THE LENNOX. 81

Lennox, and Sir Alexander Napier of Merchiston,* (who
ought to have been Lennox,) with many another noble
and knightly patriot, died on Flodden field. t

* Son of Archibald.

1 Mathew Stewart was succeeded by his son John, third Earl of
that race, who was killed during the minority of James V. in the
skirmish near Linlithgow, which occurred 4th September 1526.
The young King hurried to the spot, but was too late to save Len-
nox. He found Arran mourning over his body with these words:
¢ The wisest man, the stoutest man, the hardiest man, that Scotland
ever knew is slain this day.” His son and successor was Earl Ma-
thew, the father of the ill-fated consort of Queen Mary. This earl
survived his son, and was killed at Stirling on the 4th of September
(the day and month fatal to his father) 1571, when the earldom
merged in the crown of the infant James.

In the year 1572, new charters of the earldom were granted to
_ Charles Stewart, the King’s paternal uncle, and his heirs-male. He
died in 1576, leaving only one daughter, the unfortunate Arabella
Stewart. The earldom wasthenbestowed in 1578 upon Robert Stew-
art, (second son of John, third Earl of that race,) who very soon re-
linquished it in favour of his brother’s son, the celebrated Esme, Lord
of Aubigny, (whohad beenreared in France,) and Robert became Earl
of March instead. Esme got the earldom of Lennox in 1579, and in
1581 it was erected into a dukedom in his favour. The honours
again merged in ‘the Crown when Charles, sixth Duke of Lennox
and fourth Duke of Richmond, dying without issue, King Charles II.
was served to him as nearest collateral heir-male. This monarch
- then bestowed the honours of Richmond and Lennox upon his natu-
ral son by a F/rench ladﬁ from whg‘qn the modern Dukes of Richmond

~and Lennox.!\»—o‘-‘?" ae Keroual



82 HISTORY OF THE

CHAPTER VIIIL

THAT JOHN LORD DERNELY WAS NOT EARL OF LENNOX BY VIR-
TUE OF ANY SPECIAL GRANT FROM TIIE SOVEREIGN, OR NEW
CONSTITUTION OF THE HONOURS IN HIS FAVOUR—HISTO-
RIANS AND OTHER WRITERS REFUTED UPON THIS POINT.

No historian whatever has distinctly stated that John
Lord Dernely was next heir of the earldom after the
Duchess Isabella, and that he succeeded accordingly.
But there is a very general, though vague and ground-
less impression, that he was specially gifted by his so-
vereign with the honours. This latter theory has some-
times proceeded upon the supposition that the Lennox
was forfeited in the person of Earl Duncan, ar idea al-
ready completely refuted. Others again have held the
same doctrine of a new grant, who were perfectly aware
that the idea of forfeiture is out of the question. Pin-
kerton says, “ Lennox received his title, and the com-
mand of Dunbarton Castle from the young monarch,”
meaning ihereby from James IV. in 1488. Duncan
Stewart, and Andrew Stewart, the genealogical histori-
ans of the house of Stewart, both assert in positive terms,
that Dernely was created Earl of Lennox by that mo-
narch.* Peerage writers concur in the same idea, which
Mr Hamilton also adopts in his laborious antiquarian
compilation for Woodhead. The Quarterly Review

* < John Lord Dernely designed himself Earl of Lennox 1483,
(1473) in right of his grandmother, daughter to Duncan Earl of
Lennox ; which title he gave up, and was afterwards created Earl
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says, “ We suspect there will turn out tohave been some
renunciationandregrantof thehonoursbefore the Darne-
lys assumed them.”* And last, though not least, Mr Rid-
dell, in his recent critique upon the Memoirs of Merchis-
ton, observes, “ There may possibly have been a new con-
stitution of the dignity in the Stewarts of Derneley, al-
though not yet discovered, which the House of Lords
might presume under the circumstances of the case ; but
even admitting the fact, it might not compromise the
descent of the ancient earldom.”t :

It is a remarkable and important fact, in reference to
the question of Dernely’s right, that Andrew Stewart,
the genealogical historian of the house of Dernely, who
most anxiously searched their private archives, having
every facility for doing so, and who is particularly mi-
nute and accurate in his details of the progress of titles
which successively established their feudal rights, has
given a meager, incoherent, and erroneous account of
the state of John Lord Dernely’s titles to this his great-
est acquisition. He offers this theory: ““ The reason
of his being described Earl of Lennox in the Parlia-
ment held in the year 1475, has probably been this:
John Lord Derneley, apprekending himself entitled to
the peerage of Lennox, as well as to the principal part
of the estate of Lennox, in consequence of his descent

of Lennox, by King James IV. ann. 1488.”— Duncan Stewart’'s Hist.

. 153.
i « Mathew Earl of Lennox succeeded to his father John within a
few years after the creation of the earldom in his favour.”—Andrew
Stewart’s Hist. p. 218.

¢ Liord Derneley either usurped this dignity, or, as seems more pro-
bable, was created Earl of Levenax.”— Case_for Woodhead, p. 71.

+ No. civ. p.445.—Review of the Memoirs of Merchiston, No-
vember 1834.

4 Tracts Legal and Historical, p. 110.
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from Elizabeth, the second daughter of Duncan Earl of
Lennox, and in consequence of the eldest daughter Mar-
garet having died in 1452 without leaving issue, had
asserted his right to that peerage before the year 1475,
and his claim had been so far listened to, that upon one
occasion in that year he had been allowed to sit in Par-
liament as Earl of Lennox ; but, upon better considera-
tion, he was not allowed to continue to make use of that
title, and accordingly reverted to his designation of Lord
Dernely, which he continued till the year 1488, in the
time of King James I'V. when, either by creation or suc-
cession, he became Earl of Lennox, which title after-
wards continued to him and his successors.”*

This mixture of incoherence and error on the subject
is very perplexing. If Dernely really took the honours
of Lennox by right of succession, what is meant by his
claim having been first admitted, and then ‘ upon bet-
ter consideration” disallowed ? If, on the other hand, he
took those honours in virtue of a special grant from the
sovereign to himself, did that grant proceed upon Der-
nely’s mere “ apprehension that he was entitled” to
them,—the 7ig/t of succession, however, being actually
elsewhere ? Again, the eldest daughter of Earl Duncan
was not Margaret, but Isabella ; and if it be meant
that Margaret was the elder of the two coheiresses who
succeeded Isabella, this admission destroys the case for
Dernely, it being unquestionable that Margaret is line-
ally represented, to this hour, by the representative of
Menteith of Rusky. The paragraph quoted is suffi-
cient to show how devoid the Dernely charter-chest,
which has been well preserved, is of documents to in-
struct their right to the earldom of Lennox, since the
historian who devo<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>