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ANALYSIS OF CONTENTS OF VOLUME L

LETTER 1.
INTRODUCTORY.

ADDRESSED to Earl of Glasgow as Lord Clerk Register. The publica-
tion of Lord Kellie’s Letter to the Peers of Scotland excepting
to my two Protests against reception of his vote at Holyrood
as Earl of Mar, and in assertion of right of heir-general, neces-
sitates my reply, : : g

I stand at a disadvantage, in controvertlng a Report of the House of
Lords on a dignity, and must therefore remove the misconcep-
tion from which this arises; then give my Protests and Lord
Kellie’s Address, and state conditions under which I meet his
challenge; reserving the proof of my statements for future
Letters, . g

SecTION I.—Clircumstances under which my Protests took place.

Enumeration of the few undisputed points, .

On death of late Earl of Mar in 1866, his snsters son a,nd heir of
line assumed dignity, regularly according to Scottish law,
which presumes in favour of succession of heir of line when no
evidence in proof of heir-male exists,

Invested thus nolens volens with the dignity, his vote was recelved
as Earl of Mar at Holyrood, . %

The scepticism of Lord Kellie, the heir-male, ﬁrst announced in
1867. A question also arose regarding right to family estates,

which will here be kept separate, - .
Lord Mar’s matriculation of arms, service as heir, a.nd preseutatlon
at Court,

Earldom of Mar clalmed by Lord Ke]lle by petltxon to Queen, not
as the ancient dignity, but as a new creation of 1565, the
original earldom being extinct, and as the charter restoring the
comitatus does not specify the dignity, the title was supposed
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to have been ereated by a lost patent presumed to be to heirs-
male of the body. Remit to House of Lords, and Resolution
of Committee for Privileges in favour of Lord Kellie on 25th
February 1875. Resolution reported to House on 26th February
and order in same breath to Lord Clerk Register to receive
Lord Kellie’s vote in place of the ancient Earl,

Resolution first assumed to be double-edged, dlsallowmg old earldom
while affirming new. Order to Lord Clerk Register based on
this view, also speeches, which were assumed to constitute
the judgment. 'This error has since been disavowed by the
House, but its effects have been disastrous, .

Scotland taken by surprise—sympathy for heir-general not conﬁned
to Scotland, but expressed by Lords Selborne and Cairns in
1877 in House of Lords, when however Resolution said to be
a final decision and irreversible though erroneous,

This surprise soon associated with scepticism. How singular if uni-
versal testimony of Scottish lawyers, Kings, Parliament, and
Court of Session before Union, should have been wrong, and
the truth first set forth by English lawyers in 1875,

Scepticism deepened into incredulity when Scottish lawyers ex-
amined the process by which conclusion reached. It proceeded
on two private rules of the House, one, first laid down by
Lord Camden in 1771, that no charter of ¢ comitatus” in
which the title of Earl is not specified shall be held to convey
that dignity, the other a dictum of Lord Mansfield that where
no limitation appears, one to heirs-male of the body is pre-
sumed. Both dicta were well known to Scottish lawyers to be
erroneous ; and it was ultra vires for the House to lay down
a private rule subversive of the law of Scotland. Then the
point of controversy had been finally settled by the Court
of Session in 1626, in repudiation of a new creation in 1565,

Further, the opinions of 1875 were in point-blank repudiation of the
opinions of the House on same question in 1771, when Lords
Mansfield and Camden founded on the proved descendibility to
heirs-general of nine old earldoms, Mar being one of them, as
the ground of their report in favour of the heir-general of
Sutherland. 1If the decision for Lord Kellie was right, that
for the Countess of Sutherland was wrong ; the arguments op
which the Resolutions of 1875 proceed aro exactly those dis-
avowed in 1771, .

Unwarrantable severity shown by House to Lord Ma.r In Scotland
the heir-general enters on possession of dignity jure sanguinis
when no exception can be proved in favour of heir-male, the
onus of proving the exception resting with heir-male. The
House refused to recognise Lord Mar as in possession, assumed
that his right to the ancient earldom was bhefore them for
adjudication, treated him as a claimant of it, which he could
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only have been by petition and reference from the Sovereign.
Order to Lord Clerk Register took effect by reception of Lord
Kellie’s vote in place of that of the ancient Earl,’and rejection of
Lord Mar’s protest, with practical expulsion from Peers’ table,

Some matters of less moment have since been urged against Lord
Mar as official disallowances of his right. Precedence of an
Earl’s daughter denied to his sisters notwithstanding opinion
of Lyon King of Arms. Lord Kellie applies to Lord Chamber-
lain to have Lord Mar’s presentation at Court cancelled by
Gazette. This refused, but in respect of a report by Garter
that the decision of the House deprived the heir of line of his
status as Earl of Mar, Lord Kellie informed by letter that his
presentation as such must be held inept. Lord Chamberlain
ought to have consulted Lyon, not Garter, c 5

The subsequent disavowal by the House of its error in imagining
the Resolution of 1875 to have extinguished the ancient earldom
stamps these measures with injustice, . . o

My first Protest, at election of 1876, in view of these circumstances,
based mainly on the question being res judicata, through the
decision of 1626—given at length,

Change in views of House of Lords shown in debate on Resolutlon
of Duke of Bueccleuch in 1877. Distinction drawn between
speeches in Committee and Resolutions, latter only being held
“judgments.” Held that two Earldoms of Mar may co-exist,
the old and the new, but House still refuses to acknowledge
Earl of Mar unless he submits his right to their adjudication
in terms of Act of 1847, not applicable to his case. Other
unconstitutional views thrown out in this debate, against
which my Protest of 1879 was directed,

Rationes of my second Protest,

Lord Kellie’s reference to the “numerous prmts by the Earl of
Crawford,” L . $ s c

SectioN II.— Lord Kellie's Challenge.

Lord Kellie’s Address, ¥

Felt on receiving it as Elijah did when a,ddressed “Art thou he that
troubleth Israel 2’ and tempted to reply similarly,

Oun general questions raised in my Protests, Lord Kellie, declmmg
controversy, opposes to them the unanimous, final, and
irreversible judgment of the House of Lords, my dissent from
which is “contempt” for a competent tribunal; crushing the
principles appealed to under a Laputa of autocratic authority, .

On the special question of the ranking of the earldom in 1606 and
in the Union Roll he is willing to join issue. His object is,
by depreciating the authority of Union Roll, and its basis the
Decreet of Ranking, to prepare the way for legislative altera-
tion of the Roll, and thus remove the difficulty in'the way of
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his voting as Earl of Mar in virtue of a dignity unknown to
exist till 1875,

The references to myself represent my mterf(,rence as uncalled for,
and unbecoming my position as a peer, my arguments unworthy
of consideration as those of an ¢ amateur lawyer,” and I am
accused of treating this and other decisions of the House of
Lords with ¢ contempt.” There are also graver imputations
against me, as indifferent to consistency, and against my advo-
cacy, as that of a disappointed claimant in the Montrose case,
who then impugned the judgment of the House in strong
terms, charges too injurious to be passed over. Former class
of charges will be noticed in this Letter, latter afterwards, .

Lord Kellie evades the issue raised by my Protests under cover of
profound respect for the House of Lords, while his intersper-
sion of personal charges with misrepresentations of law and
facts makes it difficult to distinguish truth from error. The
extensive audience to whom his Letter appeals is my reason
for vindicating my Protests not in a dry legal exposition, but
in a friendly style and with as little technicality as possible.
The principles to which they appealed, though familiar to the
tribunal to which they were addressed, are not so to the general
public, who require to be made acquainted with them, and with
the reasons why I assert they have been disregarded. This
cannot be done in small compass, ]

I must proceed by strict proof and scrutinising of de]lverances of
Lords. The reader’s fatigue at outset will soon be lost in grasp
of principle obtained. The fortunes of earldom as picturesque
as a romance, and mixed up with the struggle between Scottish
Kings and aristocracy. They exhibit right trodden under foot
for more than a century—restitution made by Queen Mary—
the restored rights enjoyed for two hundred years—and lastly,
the same rights crushed down in the present day on the grounds
condemned by Parliament and the Supreme Court of Scotland
ag illegal and iniquitous. I trust to exhort vague apprehension
of wrong into clear comprehension, with a view to practical
results. I cannot consent to see the sole survivor of the ancient
Mormaerships of Scotland crushed unjustly,

A few points of exception noticed—

1. My frequent attendance during dependence of claim, without
objecting to competency of tribunal, or dissenting from the
judgment when pronounced, or protesting till the election of
1876 ; also, that neither the Lord Clerk Register nor the Peers
then assembled could rehear a case finally decided, 3

Answer—1. By modern usage the lay peers are practically silenced,
Lord Redesdale’s case being exceptional. 2. I have not
hitherto excepted to competency of tribunal. 3. I protested,
when proper time arrived, in regular form. A protest against
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a report of the House of Lords acting as a mere commission
of inquiry tendering advice to the Sovereign, who may or may
not act on it, falls to be made to the Sovereign, and in the
Mar case was precluded, as the House, in supersession of the
Sovereign’s judicial action, sent an order to the Lord Clerk
Register in same breath with their approval of the report of
the Committee ; an illegal act, which, if repeated, will deprive
aggrieved parties of access to the ultimate judicature. I pro-
tested to the Sovereign in the Montrose case, and nothing was
done on the Report,

2. My Protests are a rechawfé of a.rguments of counsel wnth a few
“startling”” assertions which no counsel would have ventured
to make, and T have suppressed all the evidence and argument
on the other side. A Chancellor, an ex-Chancellor, and a
Chairman of Committees are at least as competent to arrive
at a correct decision as those whose opinions are formed from
cx parte statements,

Answer.—My Protests are an appeal to the law of bcotland in
vindication of Lord Mar’s arguments against traditions of
House, and overrulement of final judgment of Court of Session
of 1626. That I should expect the House to report in accord-
ance with Scottish law may be “startling,” but is true. Word
“suppress” offensive. A Protest against speeches echoing the
argument of a successful claimant presumes that the authority
appealed to is aware of that argument. My first Protest was
indeed against the documents and arguments that I am accused
of suppressing, they havmg been disallowed by Court of
Session in 1626, : o s

SecrioN ITL—References to myself.

L. I have acted inconsistently with my position as a peer in protest-
ing against Lord Kellie’s vote, and, in concert with the
““ defeated claimant,” inducing other peers to do so, and trans-
ferring his title to one who had opportunity of vindica.ting his
claim in the proper Court, and failed to do so, .

Answer.—The report, tested by the law of Scotland, was wrong, and
the heir-general the true Earl of Mar. Had I acted in concert
with other peers I should only be doing what Lord Kellie’s
ancestor and nineteen other peers did in 1711, in protesting
against an incompetent resolution regarding the Dukes of
Hamilton and Queensberry, which was afterwards rescinded.
But my Protest was spontancous; and that other peers should
have done as I did forms no ground for charging me with
organising a conspiracy to defeat the ends of justice, .

2. I am an ‘‘amateur lawyer.” c

Answer.—To know, assert, and defend the great principles of law
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forming the foundation of society is the duty of every man.
If an uncle appropriates his niece’s property after her father’s
death without any entail to cut her out, a lawyer’s wig not
required to judge of the matter. A legislator blameworthy,
if unacquainted with the principles of national obligation and
constitutional right, e.g. the powers of the Court of Session,
the inviolability of her judgments, and the protective pro-
visions of the Treaty of Union. These are questions of
difficulty and obscurity where the intervention of an amateur
lawyer would be presumptuous ; but my Protests do not relate
to such, the points in debate having been 7es judicata since
the judgment of 1626; and I have only insisted on that
judgment point by point as decisive for Lord Mar. Lord
Redesdale’s guidance equally censurable on the same ground.
I had a special training in Scottish peerage law under one of
its greatest masters, . 5

3. “Contempt ” of decisions of the House of Lords.
Answer.—Denied, both as to reports in peerage cases and genuine

14

decisions, But the two must not be confounded. In the latter
the House of Lords is a tribunal, in the former only a com-
mission of inquiry advising the Sovereign. My expostulation
is the old contention whether the orthodox doctrine or law of
Scotland protected by Treaty of Union is to stand, or the
heterodox, void of legislative anthority. My quarrel is with a
system, which, like the car of Juggernaut, once set in motion,
may crush even those who have given it impulse. T disclaim
disrespect to individual Lords who have advised in Committee.
“Contempt ”’ involves moral turpitude, not error or prejudice.
I regard opinions proceeding on supersession of law and of
final judgments as tested by that law and those judgments.
I am entitled to credit when insisting that my remonstrance
is in behalf of the peerage and people of Scotland and the
maintenance of the national law inviolate. Notice Lord
Kellie’s triumphal assertion that the Lords can overrule final
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decisions of the Court of Session pronounced before the Union, 48-51

SecrioN IV.—Conditions of my Reply.

I can admit no derogation from the privilege of protest.
Remedy sought, not intervention of Peers, of Lord Clerk
Register, or House of Lords, or even of Sovereign. Protest
addressed to Court of Session, as a constitutional basis for
remedial intervention present or future. A countecr-protest
would have been Lord Kellie’s course, not an appeal to the
public. My Protests will yet bear fruit. 2. I defend Lord
Mar’s rights, not in the spirit of partisanship, but as bound
up with the vindication of the laws of Scotland and Treaty
of Union ; and in opposition to my own personal and family
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prepossessions. 3. Lord Kellie, as challenger, is bound to
accept the verdict of the public if against him,

Shall in ensuing Letters first establish principles, then show how
these explain every incident of the Earldom, and how views
of Committee for Privileges are irreconcilable with them ; and
how fundamental point has been irreversibly decided by Court
of Session. Order in which subjects are to be taken up, 3

LETTER II.
ESTABLISHMENT OF GENERAL PRINCIPLES.

Lorp KELLIE'S assertion that the subject-matter of the Protests is
settled for ever, by a decision of the proper tribunal, the
House of Lords, in accordance with the dicta of Lord Mans-
field, raises three issues, in answer to which it will be demon-
strated that the principles of my Protests are the law of the
land ; that the House has not observed them in advising the
Sovereign, and therefore that my Protests are justified. The
principles appealed to, and their proofs, will emerge in answer
to six questions to be considered in separate sections, which
I preface by Stair’s maxim that rights are to be determined by
the laws standing when those rights originated ; a maxim of
peculiar weight as to dignities created before the Union, and
reposing on the moral law of priority of obligation,

SECTION I.— By what law is House of Lords bound by its own acknow-
ledgments to regulate its reports on Scottish dignities ?

By the law of Scotland, as shown by citations from Lords Mansfield,
Marchmont, and Loughborough. The laws and usages of Scot-
land on dignities differ much from those of England,

SectioN 11.— What are the sanctions of law in Scotland as binding on
Lords, Parliament, and Sovereign ?

By Treaty of Union, law of Scotland declared inviolable unless
modified by Parliament within conditions of the Treaty. This
includes statutory and customary law, and expositions in
final decreets of Supreme Court. By Article 18 of Treaty,
Parliament may assimilate the laws regarding public right,
policy, and civil government throughout the United Kingdom ;
but can alter laws concerning private rights only for the evident
utility of the subjects. General sanction of expositions of law
in final decreets, and rights founded on them, expressed in
Articles 18 and 19. Court of Session is to continue with
same “ authority and privileges” as before the Union, subject
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to regulations for the better adminstration of justice made by
Parliament. The “ authority and privileges ”” in question have
not been the subject of any such regulations. By Article 19
no causes in Scotland are to be cognoscible by any Courts in
Westminster, which shall have no power to review the acts or
sentences of Scottish judicatories or stop their execution. Ob-
ject was to preserve justice inviolate from review by a judi-
cature necessarily unfamiliar with Scottish law. The assump-
tion of jurisdiction by the House of Lords did not then occur
as possible, . $

What were the ¢ authority and privileges ”” of the Court of Session

alluded to? The Court of Session was constituted in 1532 for
the administration of justice in civil actions (including dignities):
its decreets were to have the same force as those of the Lords
of Session formerly, i.e. to be without appeal to King or Parlia-
ment. Down to 1685 the privileges of the Court were con-
firmed by all subsequent Kings, who thus divested themselves
of the prerogative of administering justice. All the depart-
ments of law were consolidated in one Court. Conditions
of final judgment—Ilitiscontestation and decreet extracted,

This authority continuned uncurtailed till 1688. The first appeal

to the Scottish Parliament was under the rebel government of
1649 ; and the Parliament which entertained it was rescinded,
and the original decreet sustained and enforced. An attempt
to appeal to Parliament was again made in 1674, which was
unavailing, and the advocates punished by banishment,

An intervention at the Revolution has been represented as the

origin of Appeals to the House of Lords after the Union, By
the Claim of Right in 1689, the banishment of the advocates
was declared a grievance, and the Convention affirmed the right
of protest to King and Parliament against sentences of Court,
such appeal not stopping execution of sentence. But nothing
was done to define the mode and occasion of protest ; and it was
not to One Estate but to the Three, who sat and voted together,
a fact overlooked by those who connect this protestation with
appeals to the House of Lords. The Union Commissioners might
have provided for transfer of the right of Protest—not indeed to
the new Parliament, but to the House of Lords : but this was
not done, and not intended : and the Court re-entered into its
full powers, which have never been abridged by Parliament. The
House of Lords assumed the office of a Court of Appeal with-
out legislative warrant by an order of 1709 stopping execution
of sentences. The assumption has worked well, but its uncon-
stitutional origin transfers the presumption of justice in argu-
ment to the credit of the Court of Session on every point on which
its authority and judgments have been set aside by the House
of Lords in reports on Peerage claims. The authority and
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PAGE
privileges of the Court of Session remain legally and constitu-

tionally undiminished, 4 "67-69
The authority and prlvﬂeges of the Court are equally secured

from usurpation by the Sovereign. The Scottish Kings re-

nounced their judicial authority in civil causes (including

dignities) in its favour. Charles 1.’s attempt to resume it

was repealed at the Revolution, 4 3 . 60-70
Decreets of the Court of Session before the Union, or, in any view,

before the Claim of Right, being without appeal, are binding

as res judicata, e.g. that of Mar ». Elphinstone, 1626, Oliphant,

1633, and as to Glencairn and Eglinton precedency, 1648, .69, 70
It thus stands established :—1. That the laws affecting private

rights are unalterable, except in as far as they have been

modified by the Legislature under conditions of Treaty of Union.

2. That the authority and privileges of the Court stand as

they did, subject to regulations since made by Legislature.

3. That there was no opening in the Treaty of Union for

review of causes from Scotland by House of Lords. Allowing

for the influence of time and circumstances on everything

human, the onus of vindicating the constitutional validity of

these changes rests on any who argue from them to the

detriment of those, e.g. Lord Mar, whose rights date before

the Union. Lord Stair's maxim applies to rights connected

with Scottish dignities, . s $ 3 #0071
Lord St. Leonards in Montrose case questloned Whether rights to

dignities or precedency were *‘civil causes ’ cognisable by the

Court of Session, or not rather cognisable by Parliament or

the imagined Scottish House of Lords. But the law made no

distinction between dignities and other heritages, as proved by

the fact that final judgments on such questions always pro-

ceeded from the Court, and the Decreet of Ranking reserved

recourse to ordinary ‘‘remeid” before Lords of Session. Parlia-

ment declined to intervene in 1641. Enumeration of cases of

honours and precedency decided by Court of Session. Dignities

were indeed protected from the uncertainty and perils arising

from the intervention of Sovereign and Parliament in England,

on ground of privilege. Ithas been said that when the Scottish

peers were promofed to the privileges (with two exceptions) of

English, by Article 23 of Union, they acquired the privilege ()

of having the right to their peerage decided on by the House

of Lords., This modern theory is negatived by proof given and

yet to come, . . 7173
Lord St. Leonards further urged that if the Court had once had

jurisdiction in diguities it lost it, and House of Lords has exer-

cised it since the Union. But the Court of Session continued to

exercise jurisdiction in dignities after as before the Union, and

its competency was recognised by the House of Lords as late as

VOL. L b
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1771. The continued validity of Protests regarding precedency
for “remeid of law” by process before the Court of Session
declared by House of Lords in 1708, in recognition of that Court
under its statutory constitution and the Decreet of Ranking.
Process for precedency Sutherland ». Crawford wakened in
1746, but not followed up, and when Sutherland case was
before the House in 1771, notice was given to two earls as
interested in opposition through the protests and precedency
process. Lord Mansfield indeed, in 1762 and 1771, while
affirming the competency of Court of Session before Union,
asserted, as other Lords have done since, that the House possessed
the jurisdiction subsequently,—a purely gratuitous assertion,
and only found in his speeches. The recognitions of 1708 and
1771, and another to be noticed, counterbalance such rash
utterances,

The best proof of the independent ]unsdlctlon of the Court in dlgm-

ties, and its recognition by the Lords, is the final judgment in the
Lovat case, 1730. Simon Lord Lovat was arraigned and tried
by the House of Lords as a peer, and attainted and executed as
a peer in virtue of a judgment of the Court of Session in his
favour in 1730; no appeal against which was offered by the
unsuccessful claimant, who had been in possession since 1702.
The reversal of the attainder in 1854 proceeded equally
on the solidity of the judgment of the Court of Session. The
jurisdiction of the Court of Session in dignities has thus been
exercised since the Union, and under its sanction, and still sub-
sists ; hence there is no necessity for recourse to Sovereign or
a fortiori to House of Lords,

While this jurisdiction was thus recogmsed the House adopted a

policy of engrossing cognisance of Scottish dignities as much as
possible, and controlling elections at Holyrood. I notice the
latter first. The statutory provisions for elections gave no
power of interference. The Peers were to elect *“freely” and
return the list. The proper tribunal for questions regarding
process of election or right to vote was necessarily still the
Court of Session ; but the neglect to specify in whom jurisdiction
resided left it open for the House to step in. On a petition in
1708 by those Peers who conceived that they, and not the Peers
returned, had been duly elected, the Lords summoned the parties
to London, and passed general Resolutions on the controverted
points. Contradictory character of Resolutions of 1708 and
1711. Both ulira vires and futile. While the laws of Scotland
were appealed to by remonstrant peers of 1708, the Court of
Session, which alone could apply them, was ignored, and every
subsequent interveuntion was by the House of Lords. The
chief of these have been for preventing pretenders to peerages
from voting, where the old formula about establishing pre-
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tensions “in due course of law” (i.e. according to Treaty of
Union before Court of Session) was still retained, and construed
as inferring jurisdiction in the House. Lord Rosebery’s
resolution of 1822 requiring Peers on their succession to submit
their claim to vote to the House (afterwards rescinded in
1862) was ulira vires, and found inoperative. On suggestion
of a Select Committee of the House, Acts were passed in 1847
and 1851 to deal with pretenders. It has been recently
admitted by the House that no intervention is competent by
it in matters affecting the Union Roll except under these Acts.
Hence all inferventus since 1708 has been ulira vires, the proper
forum for such questions being the Court of Session. Scores of
protests have been addressed to the Court of Session, on rights
to dignities and form of election, and in vindication of freedom
of election. Elections at one time, instead of heing free, were
controlled by the Ministry in London. In 1734 troops were
sent to Holyrood to overawe the Peers,

assumption by the House of authority in appeals in Holyrood
elections paved the way for engrossing the jurisdiction in peer-
age claims. In 1711-14 the House originated and decided
proprio motu a claim to the title of Lord Dingwall, without
a reference from the Crown, g proceeding not repeated. But
pretenders to dignities, and even acknowledged Peers, were,
in contested elections, summoned to prove their rights. The
practice of claimants petitioning the Sovereign according to
English usage began in 1723. A vote tendered for the title
of Lord Somerville, which was neither on the Union Roll nor
in the Decreet of Ranking, was protested against by Lord
Tweeddale, with the suggestion that the case should be tried
by the House of Lords after the Dingwall precedent. The
claimant, however, petitioned the King, and his petition was re-
ferred to the House after the English practice, and the precedent
was followed in the cases of Colville of Culross and Duffus, all
being a private unauthorised arrangement between claimants
and the Sovereign, and the Court of Session having no occasion
to make her voice heard ; but the result was that the right to
resort to the Court of Session was almost forgotten, .

Meantime the Court of Session had sustained its supreme and ex-

clusive competency, first in the case of Lovat, 1730, when the
right was questioned by the eventually successful claimant (the
case being judged without appeal, and with subsequent recog-
nition by House of Lords), who, however, abstained from urging
the same plea in 1745 to save his life, Also afterwards in
a claim to the Viscounty of Oxenfurd, 1733, where the heir of
line, defender, pleaded that it was a privilege of the Peers
of Great Britain to have their rights tried by the House of
Peers, which he wrongly assumed was the English practice.
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PAGE

The pleadings of Forbes of Culloden and Robert Dundas given

in detail, on which the Court again sustained its com-

petency, 82-86
In Report by Court of Sessxon to House of Lords in 1740 the Court

inform the House that if claims to peerages come before them

they must give a decision, 5 . 86
Further engrossment of the functions of the Court of Session, a.nd

premonitory sign—in connection with the transference of the

Oxenfurd case to the House of Lords by petition to the

Sovereign—of a policy of dealing with them on considera-

tions of expediency. Tendency to rule by English law de-

veloped in 1748 in the Stair case, in refusal to acknowledge

the exercise by the second Earl of a power conferred on him by

charter to nominate as his successor any one of his grand-

father’s descendants, . . 86, 87
Wild assertion by Lord Kames, in hls “Hlstomcal a.nd Legal Tracts,”

that to determine a right to peerage is the exclusive privilege

of the House of Lords, and belonged in Scotland to Lyon

before the Union. Wallace’s remark relative to it in 1783,

“ that it was only lately that Scotch lawyers were taught to

number among the privileges acquired to the Peers of Scot-

land by the Union, that of subjecting their legal pretensions

to the arbitrary authority of the Crown,” : . 87,88
Lord Mansfield recogunised the competency of the Court of Sessmn up

to the Union, but not in the Lovat case. Lord Loughborough

founded on the authority of the Lovat case. The subordination

to which the Conrt had been illegally reduced induced the

idea that it must always have acted under revision of some

higher authority. It could only have been under some such

idea that the Committee for Privileges of 1875 disregarded

the decreet of 1626. Lord St. Leonards’s reasoning on this

subject analysed, 3 . 88-90
Such being the sanctions of the law of Scotland under the Treaty

of Union, they involved the following obligations on Lords,

Parliament, and Sovereign :—1. The Sovereign cannot resume

any jurisdiction delegated to a court of law, e.g. that conferred

on Court of Session in 1532. The practice of preferring Scottish

peerage claims to the Crown, is by allowance and irregular. 2.

Parliament cannot alter laws of Scotland affecting private rights

except for ¢ evident utility of the subjects within Scotland.”

3. The House of Lords having (alone) no legislative power,

cannot supersede the laws of Scotland or set aside final

decreets of Court of Session by private rules or tacit under-

standings. 4. No alteration of laws or diminution of authority

of the Court of Session, competently made by Legislature,

can apply to rights to dignities originating before the Union.

5. Claimants to Scottish peerages are warrauted in resorting to
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the Court of Session, and Court warranted and under obligation
to adjudicate on them. 6. Protests on questions affecting
dignities, whether before or after Union, are addressed to the
Court of Session, as basis for subsequent processes,

SectioN IIL.—Under what authority and limitation does House of
Lords intervene in claims to Scottish dignities ?

According to English usage, claims are made by petition to the
Sovereign, craving a writ of summons, such being petitions
of right. Sovereign determines, after reference to Attorney-
General and House of Lords to report. Scottish claimants ask
simply for recognition of their right to the dignity. But the
supreme jurisdiction being in the Court of Session, in virtue of
the surrender of the Sovereign’s prerogative, it is only by allow-
ance of the claimant and consent of the Sovereign to act as
arbiter that their claims can come before the Sovereign:
hence limitations and protective sanctions develop themselves
beyond those of English dignities, 5 .

Theory and practice of intervention in English cases, given in Lord
Chelmsford’s words, in accordance with precedents given in
“ Cruise on Dignities,” . 3 .

Lay Lords formerly took part in conmderatlon of claims; now re-
duced to dummies—perhaps not an unmixed advantage The
Cassillis Resolution was determined by lay Peers on grounds
which the law Lords repudiated. Lord Redesdale’s position
is exceptional, . . .

Restrictions on intervention of House in Enghsh clauns The
House has no prescriptive right to be consulted. Earldom of
Huntingdon was decided on report to Attorney-General alone
in 1819. 1In earlier times references were made to Chief-
Justice, Court of Chivalry, etc.” House of Lords can take
cognisance of no right unless brought before it ab externo:
and in honours, except on a reference from Sovereign as
supreme judge. Its Resolution of 1692, that Charles Knollys
was not a peer, was disregarded by the courts of law, the
question not having not been competently brought before the
House. The Resolution of 1853, and Order of 1875, equally
ultra wvires for same reason. Nor has the House alone any
legislative power. Such power virtually assnmed by general
Resolutions affecting dignities, Scottish as well as English, and
private rules have been recently disclaimed. The House
when consulted on a question of dignity, is bound to advise
according to the law of the land. In cases of difficulty judges
are consulted, . . 5 8

Resolutions are not judgments, much less the dicta in speeches in
Committee, which have of late years been printed as “judg-
ments.” Lord Mansfield’s presumption in favour of heirs-male
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only a dictum. House has lately affirmed that speeches are

not judgments, and cannot be imported into the Resolu-

tion ; but have held Resolution itself irreversible. This is in

contradiction to precedents. But speeches are valuable as a

means of estimating the value of the Resolutions. They are

privative to the House, not reported to the Sovereign unless

asked for. Resolutions should not introduce reasons or rules

for future guidance, or observations on any right or claim not

referred to the House. These views have been substantially

recognised by Leords since 1875, 5 . 97-100
The House is functus officio after tendering its a.dvxce and any action

taken on that advice before such eonfirmation is null and void.

The Sovereign is not presumed blindly to accept a Resolution,

a fortiori, when unfavourable or compromising the rights of

others, and cannot shut his ear to the remonstrance of an

aggrieved party, 5 2 100, 101
Chief-Justice Holt says that an Engllsh peerage may be claimed

before the courts of law; and that if a claimant is dissatisfied

with the King’s determination, the King should send his

petition to Chancery, . 101
These limitations have been often opposed by the House and but

lately the authority of the House to the supersession of the

Sovereign was affirmed in the Report of the Select Committee

of 1877, and by Lord Selborne, . 101, 102
Restrictions in Scottish cases, arising from the dlfferent capacity in

which the Sovereign intervenes :—a. The understood compact

being that the award is-to be by Scottish law ; on breach of

compact the claimant re-enters into his original right to apply

to Court of Session. The award is not binding on heirs or

successors. b. No claimant of a dignity, still less peer in pos-

session of a dignity claimed by anether, can be subjected by

such competition to the jurisdiction of the Crown or interven-

tion of the House, except by acquiescence, i.c. himself petition-

ing. - ¢. The recently asserted supreme jurisdiction of the

House in dignities cannot apply to Scottish dignities; it could

not have been acquired from Scottish Kings or Parliament, or

in any way but by an Aect of Parliament, which would have

been a violation of the Treaty of Union. d. The House of Lords

advising the Crown ought to consult Scottish judges, . 101-104
These restrictions, English and Scottish, are of paramount import-

ance. Lord Kellie’s theory of absolute jurisdiction in the Honse

of Lords incompatible with evidence here given in its disproof, 104, 105
Results.—a. The House, reporting on an English claim, is not a legal

tribunal but a consultative body, with no judicial power, and

Sunctus after rendering its advice. . The Resolutions reported

to the Sovereign are not judgments, the actual judgment being

with the Sovereign. ¢. The authority of the House is thus
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derivative, and not of standing continuance. It cannot origi-

nate, much less act on an opinion. ¢. General Resolutions and
rules affecting dignities en masse are ultra vires. d. In Scottish
cases there can be still less any question of jurisdiction, as that
resides in the Court of Session ; hence the petition to the Crown,
etc., being irregular, neither Sovereign nor House can acquire
any jurisdiction at the expense of the Court, which has never
flinched from sustaining its competence, and is protected by
Treaty of Union. e In Scottish dignities important limita-
tions arise out of the understood compact between the claimant
and the Sovereign that the decision will be according to Scot-
tish law. On breach of that compact, recourse is still open to
the Court of Session, . . 3 3 5 105, 106

SectioN IV.— What is the Scottish law of dignities where no charter
" or patent is extant ?

As already said, the presumption is for heirs-general, and the onus
on heirs-male. Dignities are a heritage ; the words of consti-
tution and transmission are the same in them as in lands,
and when the grant is missing the presumption is the same, 106, 107

That law of succession proved :—

1. By universal custom from earliest times to fourteenth century.
Charter proof in Lord Hailes’s Sutherland Case alluded to, and
circumstances in which that Case was written. Heads of
argument proving that nine out of the thirteen old earldoms
descended to heirs-female, a tenth being forfeited and its con-
stitution unascertainable. This proof was accepted by Lords

Manusfield and Camden, . 3 : 108-110
2. By the expressions used in acts of revocat;lon by Scottlsh Kings, 110, 111
3. By Oliphant decision in 1633 and 1640, . 5 111-113

4. By testimony of institutional Writers——Balfour, Skene, Craig (who
has been misapprehended from not observing his distinction
between the Lombard—or what he calls ¢ fendal”—law, and the
law ‘“apud nos ”), Stair, Bankton ; opinion of Craigie of Glen-
doick, and words of Earl of Marchmont, 4 . 113-119

5. By exhibiting the connection between the Scottish law of suc-
cession and the system of feudal tenure. Kingdom concentrated
in capital, and in like manner fief in chief messnage, which was
identified with the possession of the whole., Right only
inchoate till King, baron, and earl inducted into corporal
possession. Connection between the superiority of the whole
fief and the chief messnage. Alienations of portions of the
dominium utile permitted, but not of chief messuage without
King’s consent; the only voluntary alienation of the fief being
by resignation and regrant. Sometimes the fief was alicnated
involuntarily by compulsion or coercion. The dignity ceased
with alienation of the chief messuage, A territorial dignity
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survives in the lordship of Torphichen. Indefeasibility of
dignities in English sense unknown. Jus sanguinis in diguities
recognised in time of Mary and James vi. The great fiefs, in-
cluding all the old earldoms, descended to heirs-general. In
case of coheirs, the eldest.get the chief messuage, carrying
superiority of whole and dignity, though territory divided.
This continued after peerage titles became hereditary. This
succession by the eldest daughter contrasts with English
principle of abeyance. During minority, fief was in Sovereign’s
hands. Ward and marriage of heir or heiress. Custos comitatus.
On marriage of heiress, husband bore the title of dignity by
courtesy; and if she alienated the fief to him is principal in
all transactions. It followed from the identification of the title
with the chief messuage and the impartibility of the fief, that
the original charters do not as a rule allude to titles of dignity
or ‘‘peerage” (a thing unheard of till 1587). The chief messu-
age carried the dignity asits shadow. This continued till 1600.
On a few exceptions in peculiar circumstances was founded
Lord Camden’s rule (that no charter of comitatus conveys the
title of honour unless specified) so disastrously applied in 1875.
¢ Peerage-earldoms” had no existence. Limitation ¢ hwredibus
suis” proved by Lord Hailes not to mean male heirs :—has to
be read in light of investitures. The law and principle of suc-
cession is thus the outcome of the feudal system, by which the
fief is the dominant consideration, and the continuity of the
male succession of the original grantee secondary, the services
to the Crown being secured by wardship and marriage of
heiress, while it was in the interest of the Crown that the
dominium utile should be divided. In the fourteenth century
some leading families began to protect themselves by entails to
heirs-male, which were exceptional, and only tolerated. These
entails, instead of being a relic of feudalism, were intended to
obviate the tendency of that system to break up the great
families. All this is familiar to historical students,

y responses by the eighty Scottish Commissioners to Edward 1.
on the claim of Lord Hastings (as third coheir) for division of
kingdom—reserving title and office of King to Baliol. They
declared that earldoms were not partible, as adjudged in the
case of the Earldom of Athole; but assignment should be made,
of grace not right, to younger sister. Details of Athole case.
Apparent incongruity between this impartibility and alienation
to younger coheir disappears when it is considered that that
alienation is of the dominium utile only. Lord Kellie's misappre-
hension and Lord Chelmsford’s misdirection originated in the
erroneous dictum of Lord Mansfield in the Cassillis case, that
territorial dignities could not continue after the fee was dismem-
bered. The insistance by Lords Chelmsford and Redesdale that

PAGE
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the Erskines only claimed half the comitatus is based on the

same misapprehension. The responses of the eighty Commis-

sioners were founded on by Lord Camden for female succession

in the Sutherland case, . 3 J 131-134
The law of succession ut supra is in daily recogmtlon in Scotland,

never questioned except in dignities, and no countenance has

ever been given by the Court of Session to counter-heresy.

Torch of orthodoxy handed down by Riddell and Maidment, 134, 135

SecTioN V.— What is the doctrine and rule woon which the House
of Lords is in the habit of advising the Crown in Scottish
dignities !  When, how, and on what authority was that doctrine
and rule first laid down ?

According to Lord Kellie, “ since the Union the snccession to peer-
ages where no patent exists has been conclusively established
by the House of Lords in favour of heirs-male. In cases of
Cassillis (1762) and Glencairn (1798) this presumption has been
ever since acted on, and is not to be upset by protests by an
amateur lawyer.” But Lord Kellie does not exhibit the full
bearing of the doctrine introdnced in 1762 and subsequently.
In the Cassillis claim, the Resolution (expressly drawn up for
future guidance) proceeded on principle that where no written
limitation exists, descent to heirs-male of the body is to be i
presumed. But in Sutherland eclaim this presumption was
modified if an exception could be proved in favour of the heir-
general on whom the onus lay. On these two rules conjointly,
the Spynie, Glencairn, and Mar claims were reported on. The
question is not between the authority of Lords Mansfield, etc.,
and mine, but between these Lords and the witnesses to the
law of Scotland above given. Since 1771 these dicta, though
opposed point-blank to the law of Scotland, have been simply
reiterated, without the slightest answer to the increasing remon-
strance against them, . 5 . 135-149

1f it be asked how the House has been commtted to such grave
error, the answer is to be found in the circumstances which
preceded and attended the Cassillis and Sutherland claims.
The counsel for Crawford in the Court of Session in 1706 had
founded on the Lombard law, misquoting Craig; as did the
counsel for Simon Fraser in the Lovat case, though alternatively
pleading the genuine Scottish law, on which the decision
actually proceeded, to the effect that an exception to the general
presumption could be proved from the investitures. The same
problem recurred in the Cassillis claim, the heir-general found-
ing on the ordinary Scottish presumption, and the heir-male
alternatively—1. On the same misreading of Craig, viz. an
assumption that the Lombard law described by him was also
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the law of Scotland ; and, 2. On an exception to the commeon

presumption for heirs-general derived from the investitures,
motive that induced Lords Hardwicke and Mansfield to en-
force the heterodox doctrine are explained by them with great
naiveté,viz, the advantage (in the absence of abeyance in Scotland)
of such a principle in putting a bar on claims by eldest heirs-
general ; query, Because the Scottish Peerage was viewed with
jealousy as being Jacobitically inclined ? : g
process of reasoning seems to have been: ‘‘No law of succes-
sion to dignities is discoverable before Union. The only ex-
ception is the Oliphant case, which at the same time rules a
question regarding resignation contrary to common sense.
Since the Union the Crawford and Lovat cases were both ruled
by Court of Session in favour of heirs-male, neutralising the
Oliphant judgment. Itis thus open to us to fix a permanent
rule for future cases on grounds of expediency, viz. a principle
in favour of heirs- male, which no argument from the investi-
tures can remove,”

was done in face of the a.uthonty of Stalr and lns predecessors,
Craig included. Their not consulting the Scottish judges im-
plies latent distrust as to the answer. Lord Mansfield, leaving
out of view the special interlocutor testifying to the existing
law of succession, qualified the entire Oliphant judgment as
erroneous, in consequence of a separate utterance, which he
misunderstood, but which was correct, and acted on by

137-139

139

140, 141

Charles 1., S i 141, 142

support given by the peers present to the Cassnlhs report went,
according to Lord Hailes, on the exception to the Scottish
principle founded on the investitures, and not on Lord Mans-
field’s law. Lord Mansfield however tells that he “settled
with Lord Hardwicke the penning of the judgment as a rule
for the future.” The rule as laid down in 1762 left no room for

proof of an exception in favour of heir-general, o 142, 143
Lord Mansfield’s indication of the advantages accruing, and state-

ment that ‘“questions regarding peerages should be settled on
principles of expediency as well as law.” Same doctrine vindi-
cated by Lord Brougham. Avowed object of *rule” was the
suppression of claims to Scottish peerages by heirs-general, .
danger of deserting the path of legal right was shown in 1771
when three claimants appeared for the Earldom of Sutherland.
The Cassillis Resolution, which had no apparent opening for
heirs-general, brought two heirs-male into the field; yet
grievous hardship would have ensned had the right of the heir-
general not been recognised. By Scottish law, when the direct
male line ended in Earl John in 1514, his sister Elizabeth had
succeeded, and her husband Sir Alexander Gordon became Earl
by courtesy. On the death of Earl William in 1766, his only

144




ANALYSIS OF CONTENTS.

child, a daughter, succeeded in like manner. But her right
was questioned by Sir Robert Gordon, heir-male of the second,
and Sutherland of Forse, heir-male of the first line, and their
petitions to the Sovereign, and Lady Elizabeth’s counter-
petition, were referred to the House of Lords,

Lady Elizabeth’s claim rested on general Scottish pnnc1ples Sir

But

Robert Gordon’s rested on the Cassillis Resolution, as heir-male
of Adam Gordon, husband of the Lady Elizabeth of 1514, by
a presumed creation to him by a lost patent to heirs-male—a
status identical with that of Lord Kellie in the Mar claim.
Sutherland claimed also agreeably to the Cassillis Resolution, as
heir-male of the old line flourishing in 1367. It was difficult
to see how the pretence of the two heirs-male to two distinct
earldoms could be resisted if the doctrine of 1762 were
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correct, '. o 6 146, 147

the esta.tes as well as tltle were involved, as they had been
settled on the heirs succeeding to the Earldom. A report in
favour of either or both heirs-male would beggar Earl William’s
daughter, and cut off his sister Lady Elizabeth Wemyss, the
next heir of line. The last-named lady petitioned that if the
House could not find for heirs-general they would extinguish
the dignity, so that the estates should not pass to distant
collateral heir. The *““Additional Sutherland Case” came oppor-
tunely as a means of extrication from the consequences of the
Resolution of 1762. Emerging from the broad ground of the
presumption in favour of heirs-general, Lord Hailes pointed
out that if the presumption for heirs-male were correct, more
than one of the old Celtic earldoms in the same position with
Sutherland devolved on heirs-female, when they ought to have
passed to heirs-male, the husbands of the Countesses becoming
Earls by courtesy. The importation was thus suggested of an
exception into the iron rule of 1762. The right of the Suther-
land heiress was saved, not by a frank recognition of the
Scottish rule of succession, but by a compromise, by which
the presumption of male succession introduced by the Cassillis
Resolution was declared open to contradiction by the heir-
female. Lords Mansfield and Camden stumbled on justice by
a path full of difficulties and errors. Lord Camden, though
admitting that Lord Hailes had proved the descent of nine
earldoms, Mar being one of them, to heirs-general, and that

‘there was no distinction between the descent of dignities

and lands, went out of his way to assert that the grant of a
comitatus did not carry the dignity. The result of the com-
bination of his speech and Lord Mansfield’s was a network of
bewilderment and confusion, . 3

Citation of words of Lord Mansfield in Spyme clalm (1784), of Lord

Loughborough in Glencairn claim (1797), with misrepresenta-

147-152
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tion of ground of Lovat decision. Lord Loughborough’s sub- S

sequent dissent from the doctrines then laid down, as expressed

to Sir Adam Fergusson, and his admiration for Lord Hailes’s

Sutherland Case, . . 82-84
Since Lord Hailes blew the supposed authonty of Craxg to atoms,

no one has ever advanced an argument in support of ILord

Mansfield’s law; yet the House has continued to report

according to its tradition, and it has at last been possible for

Lord Kellie’s counsel to elevate it to the rule of “the law of

Scotland, finally settled by the House of Lords,” 5 155
Yet all the cases decided under the influence of this principle ha.ve

not miscarried, e.g. Cassillis, Sutherland, and Glencairn. In

Mar claim, Lord Mansfield’s and Lord Camden’s rule combined

by a curious infelicity to crush down the law of Scotland, and

work an unparalleled complication of error and injury, 156, 157

Secrion VI—If the law of Scotland and private rules of House
come into collision, which is binding on Sovereign and subject,
and which is to prevail ?

The law of the land is to be obeyed against private rules. The
private rule of 1762-71 is especially stamped with invalidity from
its disregard of the final judgments of the Court of Session, . 157
Recapitulation of answers to the six questions taken up in the six
sections, g > ¢ s A p 158-160

LETTER III
THE EARLDOM DOWN TO 1435.

I HAVE now to show that the principles proved in last Letter to be
obligatory have not been observed by the House of Lords in
advising Lord Kellie’s claim. To do so I have to trace the
history of the Earldom of Mar, indicating at the proper points
the divergence of the views of the Lords from these principles.

Charge of ““suppression,” o 5 ; ; 161-163

SecrioN L—The Earldom previous to 1404.

The history of the Earldom divides into five periods:—1. To the death
of Alexander Stewart. 2. The interregnum during which the
lawful heirs are illegally kept out of possession. 3. From the
restoration of 1565 to the attainder of 1714, and the restora-
tion of 1824. 4. The current period, . 163
The fourteenth century would be a sufficient startmg pomt but
Lord Kellie’s scepticism regarding the earlier evidence of the
existence of the Earldom leads me to specify the evidence
of it. Celtic evidence regarding remote origines: Earl Donald
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in 1014. The succession must have been in the tribe of the
land. Two rival series of Earls. Introduction of feudal
system, based on succession to heirs-general. Question of Earl
Morgund’s legitimacy. Charter of 1171, and questions re-
garding its genuineness. A papal rescript of 1257 affords con-
vincing evidence of the descendibility of the Earldom to heirs-

general, . 3 d 3 o 3 163-172
Earl William, 1244- 1273 Earl Donald 11, 1290, Earl Gratney,
husband of Christiana Bruce. Earl Donald 1r1. and his sister
the ancestress of the Erskines. Earl Thomas last Earl of the

Celtic stock, . 2 ! 172-174
Earl Thomas succeeded by Countess Margaret his sxster (Countess
of Douglas by marriage), James Earl of Douglas and Mar her
son, and Isabel Countess of Mar her daughter, Janet Keith,
wife of Sir Thomas Erskine, next heir to the Earldom in 1404.

Genealogy. Riddell on the antiquity of the Earldom of Mar, 174-176

SectioN IL—The Earldom not extinguished in 1377 or 1435.

The conclusions of Lords Chelmsford and Redesdale that the Earl-
dom was extinet are founded on reasons mutually destructive
of each other. The problem proposed by Lord Chelmsford was
—By what right Margaret and Isabel possessed the Earldom
and assumed the title. Lord Redesdale asks: By what title
was Margaret’s husband called William Earl of Douglas and
Mar? He begins bylaying down—1st, That, while the ancient
Earldom was probably held by tenure of the comitatus, what is
now in question is something independent of it, a *peerage-
earldom ” (associated by him with a seat in Parliament, as if
attendance in Parliament was not obligatory on every baron).
2d, There being no record regarding the ancient Earldom, it must
on Lord Mansfield’s dictum be presumed to have gone to heirs-
male of the body. Hence he concludes that the Countesses
Margaret and Isabel did not hold the dignity in their own
right, and the peerage-earldom became extinct on the death of
Earl Thomas in 1377. Lord Chelmsford, more guarded as to
the presumption in favour of male heirs, shrank from denying
that Margaret and Isabel were Countesses by inheritance, 176, 180

Both agree in supposing that the following difficulties stand in the

. way of recognising Margaret and Isabel as Countesses in their
own right :—1. William Earl of Douglas and Mar deals in
charters with Mar as his own property. If, according to Lord
Chelmsford, he had held in Margaret’s right, his warranty
would have been invalid without her concurrence. Lord Redes-
dale suggests three alternative explanations, rejects the first
and second, and will not commit himself to the third. 2.
James, son of Countess Margaret, called himself Earl of Douglas
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and Mar while his mother was alive; the same plea urged
.by Sir Robert Gordon in the Sutherland case, and assumed by
Lord Hailes. 3. Sir John Swinton, second husband of Mar-
garet, and Sir Malcolm Drummond, first husband of Isabel,
were designed “Lords,” not Earls of Mar. 4. Isabel (accord-
ing to Lord Chelmsford) sometimes styled herself ¢ Lady of Mar
and Garioch ” before her marriage : and Garioch being assumed
to be only a Lordship, it is inferred that Mar is in the same
case, and she is not Countess by hereditary descent. Reference
by Lord Redesdale in connection with this objection to two
charters of Earldom of Carrick, as evidence that charters of
comitatus did not carry the title of earl unless specified. This
refuted. Question, Whether Earl of Mar- is not still de jure Earl
of Garioch also ? . ! 180-183
All these difficulties chsappear on acknowledgment of the Scottish
presumption in favour of heirs-geuneral, as the phantoms of night
and error with therising of the sun of daylight and truth. The
objections are based on two unwarrantable assumptions :—1.
That the tenure of an earldom by the husband of a countess in
which she was moving agent, and he only concurred, was the
only one in feudal times. 2. That no one who had a right to
a higher title was ever designed by a lower one. As to the
first assumption, a resignation for a new investiture, or a con-
firmation of a grant by a countess to her husband, might en-
title him to perform ordinary acts of ownership independently
of her. The memorandum produced from the Douglas charter-
chest favours the probability that William Earl of Douglas and
Margaret obtained a new investiture of both Earldoms, which
would account for the Douglas Earldom going on the death of
Earl James to the illegitimate male line. The assumption that
one possessing a higher title was never designed by a lower is
untenable. What difficulty could arise from it is put out of
court by the qualification of the Erskines as veri heeredes of
Isabel through common descent from Earl Gratney. But an
earl and countess are often designed ¢dominus.” and * domina,”
more especially in dealing with the lands of which he or she
was feudal lord, o . 183, 191
While Lord Redesdale concludes that the anment Ea.rldom became
extinct by failure of heirs-male on the death of Earl Thomas in
1377, Lord Chelmsford, unable to resist the evidence for female
succession, holds that it passed to Margaret and Isabel, and to
the husband of the latter, Alexander Stewart, when it ceased
to exist from being broken up beyond possibility of resuscita-
tion, 191
The inquiry ummportant masmuch as the successor of Margaret
and Isabel is recognised in the final judgment of the Supreme
Court in 1726, to say nothing of the Act of 1687. The reports




ANALYSIS OF CONTENTS. xxxi

PAGE
on the Sutherland claim proceeded on the argument that

nine of the thirteen aucient earldoms, Mar being one, were in-

disputably proved to be descendible to heirs-general, . G 192
Ingenious multiplication of presumptions by the Sutherland heir-

male to account for Isabel being desigued Countess of Mar,

Result, that agreeably to usual Scottish rule, though contrary

to Lord Mansfield’s dictum, Margaret and Isabel were succes-

sively Countesses of Mar as heirs-general, . : o 193

SecTiON 1I1.—The Countess Isabel : her raptus and her two charters,

Countess Isabel the subject of a network of intrigue. First, as

regards her Douglas inheritance; Margaret Stewart, Countess

of Angus, widow of her unele Thomas Earl of Mar, the motive

agent : her object the aggrandisement of George Douglas, her

natural son by an incestuous intercourse with Isabel’s father.

She gets a regrant in his favour of the Earldom of Angus, and

endeavoursto obtain for him both the unentailed Douglas estates,

to the prejudice of the Sandilands family, and also the Mar

estates on Isabel’s death. Robert 111. lends himself to the

transaction, Angus marrying one of his daughters, . 194-197
Renunciations obtained from Sandilands of his rights, and Isabel’s

charter of Cavers to Archibald Earl of Douglas, and consequent

recognition, 9 b 197, 198
Steps taken by the Erskines to protect thexr mterests Application

to Robert 111. in 1390-1. The King’s pledge in 1395 to sanc-

tion no alienations in prejudice of the Erskines as veri haredes :

and his breach of faith in 1397, . 3 3 g 198-201
Friendship of Erskines and Earls of Crawford, 3 3 5 201
Alexander Stewart’s bold stroke for a wife. A murderous attack

on Sir Malcolm Drummond followed by forcible wooing of his

widow the Countess Isabel, from whom he extorts the charter

of 12th August 1404, settling her whole lands (Earldom of Mar

and unentailed Douglas estates), not on her but on his heirs,

i.e.—failing his issue on the King, inasmuch as Alexander was a .

bastard, . 5 c 6 201-203
This charter, however, was worthless unless conﬁrmed by the King :

and the King refused to coufirm it. Its existence is known by

an irregular record of it entered seventy-two years later in

the Great Seal Register, g o 203, 204
A compromise arranged, by which Isabel condonmg her wooer’s

violence, granted him the Earldom of Mar, etc., with liferent

to the longer liver, and destination to her heirs ¢ ex utraque

parte,” i.e. her maternal inheritance to the Erskines, and

paternal to the Douglases, as under then existing investitures,

except as regards Alexander’s liferent. A remarkable scene

first took place at Kildrummie described in a notarial instrument
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of 9th September 1404, when the subjects conveyed by charter

of 12th August were solemnly renounced in terms of intended

charter. This charter followed on 9th December 1404 ; and,

after sasine, was confirmed by the King, 21st January 1404-5.

Two charters printed in parallel columns with confirmation

below them, A . 204-207
Confirmation differs from charter of December in dlsallowmg the

grant of Cavers; and the fact that Cavers did not devolve on

Alexander is in itself proof that the charter of August was not,

as Lord Chelmsford held, the dominant investiture. Fate of

Cavers viewed with anxious eyes. Recognosced by Isabel from

alienation without leave to Archibald Earlof Douglas, and granted

to Sir David Fleming, who was slain by the Douglases. Probable

reasons why charter of 12th August was not visited with a

similar penalty, L 3 207-209
The two charters of August and December are respectwely the

foundations of all that has followed, just and unjust, legal and

illegal. The extorted, renounced, unconfirmed, and rejected

August charter ruled from 1457 to 1563, but was finally con-

demned by the Court of Session in 1626, who set up that of

December. The House of Lords has again set up the rejected

charter, and on the strength of it attempted to intrude the

newly-discovered Earldom of 1565 into the place of the ancient

Earldom. After Countess Isabel’s death, Alexander was a

mere liferenter, and there was no legal power in him or in the

Crown to divert the succession from Isabel’s heirs, X 209, 21
However creditable Alexander’s subsequent public career may have

been, his private activity was unscrupulous to the last. 1In the

interest of his natural son Thomas he plotted to acquire the

Earldom of Mar in perpetuity by a quasi-legal title, to the

exclusion of the Erskines, The circumstances of the Albany

regency seemed favourable for his purpose. His policy illus-

trated by three pieces of evidence :—1. The stipulations in an

indenture between Earl Alexander and Murdoch Duke of

Albany that the latter is to confirm a conveyance of the Earl-

dom in favour of Thomas, natural son of the former, and a pro-

jected marriage between the son of the latter and a daughter

of Sir Robert Erskine (Question whether that marriage took

place). 2. Account of Chamberlain of Mar 1445-G referring

to a resignation to Albany in favour of Sir Thomas Stewart,

and containing the expression ‘‘assertus comes de Mar.” 3.

Resignation by Alexander Stewart of Earldom to James 1., and

regrant to himself and Sir Thomas and heirs-male of body of

latter, with final remainder to King—a transaction ex fucicillegal, 210-216
Thomas having previously died childless, James 1. seized the Earl-

doms on death of Alexander under charter of 1426. Death

and character of Earl Alexander, s . . 216, 217
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SectioN IV.—Opinions of Lords Chelmsford, Redesdale, and Cairns,

and discrepancy in their views.
PAGE

Opinion of Lord Chelmsford, 5 . i . 217-233
Opinion of Lord Redesdale, . : 5 2 5 233-243
Opinion of Lord Cairns, 3 243, 244
Discrepancy 1: Lord Chelmsford adheres to charter of 1"th August

1404, thus recognising the competency of Alexander’s resigna-

tion of 1426 ; and acknowledges the continuous succession of

fief and title down to 1535. Lord Redesdale adheres to

charter of 9th December 1404 and its confirmation, but holds

it to be a charter of lands only, not conveying the  peerage-

earldom,” Alexander bearing the title by usurpation until

1426, when he was probably rewarded by a * peerage-earldom.”

2. Lord Chelmsford regards the charter of 1426 as the pivot of

subsequent dealings with the Earldom ; Lord Redesdale, aware

of the King’s defective title, holds his possession as an act of

injustice sanctified by power and time, and thus not to he

disturbed, 5 : : : 246-248
Lord Hailes’s description of these ewents, 4 ; g 5 249

LETTER IV.

ROBERT EARL OF MAR AND THE INTERREGNUM,
1435—1565.

SEcTION L—Policy of James I. and his successors.

The policy of James 1. and his successors, except James Iv., was to
break up the great earldoms. The power of some of them was
excessive, and too often abused, particularly during the long
minorities. Yet the scene contrasted favourably with the
state of England during the corresponding period. The nobles
did not as a rule oppress their vassals, nor was justice banished
from their courts. While there was a struggle for power on
both sides, the love and respect of the nobles for their Sovereign
was never extinguished. The Earldoms of Strathearn, March,
Lennox, and Mar, were crushed out by James I : and resent-
ment in the case of Strathearn brought about that King’s
murder. The league between Douglas, Ross, and Crawford
was broken up by James 11. Under James 1v, alone King and
nobles lived in harmony. James v. put down the Red Douglas,
and struck at Crawford, Argyle, and Morton. The general
character of the policy of Kings towards nobles was too often
one of violence, fraud, and injustice, . c 250-256
The strength of the great Scottish families rested on the attach-
ment of their kinsmen and feudal dependants, ¥ 256, 257

VOL. I. ¢
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SecTiON IL.—Sir Robert Erskine’s retours to Countess Isabel.
PAGE

Character of Sir Robert Erskine, the heir to Countess Isabel. He
takes steps to vindicate his rights. Preliminary refutation of a
charge of attempting to corrupt the fountain of justice based
on an indenture between him and Sir Alexander Forbes, 257-259

Two special retours of Sir Robert Erskine, as heir to Countess
Isabel, in two halves of the Earldom ; with preliminary account
of the laws and procedure in retours, 5 \ 259-264

Originals of these retours no longer in the Mar charter-cht 2t From
note on copies produced in 1626 it appears there was a seisin,
of which neither original nor copy is now extant, 5 264

The retours declare Sir Alexander’s tenure a liferent; and in the
first of them the statement that the late King had infeft Sir
Thomas Stewart and his wife in Garioch is accompanied by an
affirmation that Alexander had no power to resign it, or the
King to regrant it,

Whatever were the sentiments of the Govemment in 1438 they soon
determinedly opposed the rights vindicated. Expressions
“obtained,” “got himself served heir,” objectionable, the pro-
ceedings being strictly legal. Erskine granted charters to
vassals as Earl of Mar, the Crown in confirming them illegally
withholding his proper style. Popular beliel that his tenancy
was founded in right extending even to Crown officers, 265-267

[
(=23
o

SectioN IIL—Struggle with Crown and Service Negative of 1457.

Indenture with King of 10th August 1440 regarding delivery of
Kildrummie, a compromise postponing day of reckoning till
King’s majority. Sir Robert implemented his part, but the
King played him false, : 268-270

Protest of Earl Robert in 1442 against Chancelloz’s refusal to put
him in possession of Klldrummle, formerly in Mar charter-
chest. He takes Kildrummie, and King seizes Alloa, b 270

Act of 1445, that no process should be taken for recovery of lands
in peaceable possession of late King till majority of James 11., 271

Indenture of 20th June 1448, also formerly in Mar charter-chest,
for delivery of Kildrummie to King till his majority, the King
surrendering Alloa, 3 272

Protest by Sir Thomas Erskine on behalf of his father, 4th Apnl
1449, for fulfilment of pledges of Crown ; and another on 26th
January 1449-50, 5 ¢ 272-274

Charge by James 11. to Lord Erskme and his son to deliver up
Kildrummie. Curious transition in it from style of the lamb to
that of the lion, 274,2

Grant of Earldom of Ganoch to the Queen, 26th August 145 27¢
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Thomas Lord Erskine, his father being dead, a suppliant in his own il
name, 20th March 1452-3, for justice as to both Earldoms. The
judicial inquiry which had been promised limited, first to an
inquiry by the Secret Council, and now to an assurance that

justice would he done by the King, sitting in his own cause, 275, 276
Summary of results.—(1.) Legal.—1. It was recognised by the Crown
from 1438 to 1457 that the right was not absolutely in the Crown,
but debateable and in suspense ; and the determining question
was, Whether was the charter of August 1404 or of December

1404 to be the governing instrument? 2. Ths claim was to -

the entire Earldoms noi half of them. (2.) Historical.—1. The
indentures were cntered into to amuse and disarm Earl
Robert, but in bad faith on theside of the Crown. 2. As years
_rolled on, the Crown gradually receded from its engagements

that justice shovld be done, . : 276-279
Earl Robert, thoagh called Lord Erskine by the Crown, uniformly
took the style of Earl of Mar ; his son Thomas never did, and

of necessity, because never retoured aund infeft, 0 280
What had become of the Lyles ? They never protested againet Earl
Robert or his son claiming the whole inheritance. Lord Chelms-
ford’s assertion baseless, that Sir Robert Erskine claimed in
1438 as coheir with Lord Lyle. Indenture between Lyle and
Sir Alexander Forbes of 26th March 1444, stipulating for ex-
change of lands. Charter of 25th September 1452 by Lyle to
Abbey of Pals]ey, acknowledgmg loan to promote his right to

Garioch, . i 281, 282

SEcrioN IV.—Inquest at Aberdeen and Service Negative.

Promised inquest held five years after the King's majority, on 15th
May 1457, at justice-ayre at Aberdeen, the King sitting in
judgment in his own cause, . 282
Seven survivors of the inquest of 1438 exammed who a]lege that
they had then given false evidence, for which they put them- -
selves at the mercy of the Crown ; that they had no knowledge
of Countess Isabel’s or of Lord Erskine’s relationship ; that Sir
Alexander Forbes, who served the brieves, had the lands of
Strathdee from Lord Erskine; that Thomas Stewart of Garioch
died last seised in fee, and his widow had her terce; and that
Thomes Stewart had been duly infeft, 2 282-285
This grani. of Strathdee was a transaction of excambion, and not by
Exrskine, but by Lyle, as would have been proved by Erskine
had he been allowed to be present, 3 286, 287
These proceedings were private ; the rest were puhhc Lord Erskine
was summoned, and brieves granted him. An inquest was
empannelled, including the ¢ penitents” of 1438. To Lord
Erskine’s claim the Chancellor replied that the King was in
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possession of the lands at the time of the death of Lord
Erskine, and had had investiture o them at his coronation ;
that Lord Erskine stood in no relationship to Countess Isabel ;
that after Isabel’s death Thomas Stewart held them, whose
widow now enjoyed her terce : that the retour of 1438 was in-
valid, from the absence of foxty days’ notice, from the deputy-
sheriff having refused to defer to the King’s letters, and also,
inasmuch as it had been enacted that the King in his minority
should remain in possession of all the lands in which his father
died seised, . 287-291

Lord Erskine produced in support of his rlght the charber of 9th
December 1404, with its confirmation. The Chancellor pro-
duced against it the unconfirmed charter of 12th August 1404,
in virtue of which he alleged that the Earldom had devolved
on the King by the bastardy of Alexander Stewart. The jurors
found for the King, 3 . 3 d i 292,293

Criticism of proceedings. First is to be noted the breach of faith;
the inquiry was based on a personal suit of the King at a justice-
ayre, and not held before Parliament, or even an assize of error;
while the grand inquest contained five men who had just thrown
themselves on the mercy of the Crown as guilty of perjury.
The King sat in his own cause, and Scroggs, etc., were
examined apart from Erskine. The Chancellor took part ina
suit that ought to have been intrusted to the usual advocates
of the Crown. The allegations of the Chancellor are susceptible
of easy answer. He amplified Scroggs’s statement into an abso-
lute denial of relationship to Isabel. The argument from the
terce of Thomas's widow only proved the fact of possession.
The forty days were a period unheard of. The conduct of Sir
Alexander Forbes in disregarding the letters was praiseworthy.
The enactment about the King's lands was passed seven years
after the service, and had no retrospective clause. But these
gravamina are insignificant compared with the effrontery of
founding on the charter of August 1404, 4 ! 293-296

Might thus prevailed, and the Erskines maintained a dignified
silence, serving the princes who enjoyed their inheritance with
devotion. Effect of this confiscation on the vassals of the
Earldom, . . 296-298

Earldom of Mar bestowed on various Ste\\ art prmces, none of whom
prospered ; to fortify the right of one of whom the unconfirmed
charter of August 1404 was intruded into the Register of the
Great Seal. Portions of the Earldom were given away to

favoured vassals, chiefly the Elphinstones, . S 298-300
Independent testimony to rights of the Erskines by Sir David Lind-
say, the Lyon, in his official Armorial, 5 300

Queen Mary, in ignorance, granted the Earldom of \{ar to qer ille-
gitimate brother, James Stewart ; but, on discovering the truth,




ANALYSIS OF CONTENTS.

undid her work, and gave him the Earldom of Moray in com-
pensation, : 3 3

SECTION V.—7'he above narrative confronted with the opinions of the
Lords in Committee.

Lord Redesdale founds chiefly on traditional doctrine of House ;
Lord Chelmsford on the retour of 1457 being founded on strict
justice. Lord Redesdale holds the territorial earldom as extinct
on the death of Earl Thomas in 1377. Any one bearing the
title since must have done so by some interventus. According
to Lord Chelmsford, it was perpetuated through heirs-female
to Isabel, but she dispossessed herself and her heirs by charter

XXXVI1

PAGE

301

of 12th August 1404, . P . L . 301, 302

Speeches of these two Lords quoted, . ;

I deal first with general observations, chiefly Lord Redesda.le s, then
with special, chiefly Lord Chelmsford’s; but first premising
that the crucial point is whether the unconfirmed charter of
August or the confirmed of December 1404 is to stand. Lord
Chelmsford stands wrongly by the former, Lord Redesdale
rightly by the latter ; but considers the illegal possession of
the Crown with the acquiescence of the Erskines as a settle-
ment dangerous to disturb,

Against this conclusion I remark :—1. The admlssmn of the Crown
had no effect for or against the existence of a dignity in Scot-
land ; and the success of the policy of James 1. and his snc-
cessors to absorb the great Earldoms per fas ef nefas cannot
be founded on against the rights trampled on. 2. Admission
by the Lords Erskine that they had no right would have had
no weight. 3. A dignity cannot be established by preserip-
tion. 4. The Erskines could not have acquiesced to their own
injury, except by formal resignation. The later Erskines did
not assume the title, because not infeft. It is inconsistent to
argue against their rights to the higher title because they did
not assume it, and blame the present Earl for assuming it. 5.
The  settlement ” was effectnally disturbed in 1565 and 1626,
a new settlement fixing for ever the relative claims of the two
charters,

Lord Chelmsford’s Sl)eCIal ObJeCtIODS to the retours :—1. That they
were obtained throngh fraud. Accusation against Sir Alex-
ander Forbes refuted at length, . 3 0

9, That the retours assert what was false. The lands were not in
the hands of the King on the death of Alexander Stewart, but
were claimed by the Crown by the reversion in the charter of
1426. The October retour was obtained to correct the former
one which had erroneously found that Robert had right to
half the Lordship of Garioch. But there was neither false

303-308

308-311

311-313

313-316
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assertion in the first retour, nor discrepancy with the second : P

the second reasserts Alexander’s life tenancy, and incompetency

to resign what was not his. Judgment of 1626 on this point, 316, 317
3. That the retour of April was vitiated by an intervening delay of

six months in acting on it. There was no such rule in Scot-

tish law, | 2 318
4. That the retours were both (as Lord Redesdale also held) to the

same half of the comitatus. But Lord Chelmsford’s eye is shut

to half the evidence. Itis the whole comitatus which is the

subject of his claim and of Robert 111.’s engagement in 1395 ;

nor is there any limitation to half in the indenture between Sir

Thomas Erskine and David Earl of Crawford in 1400. The

fact that the Chancellor in 1457 refused to grant precept of

seisin on the October retour, while Earl Robert had seisin of

Kildrummie, is clear proof that he claimed both halves. Sub-

sequently to 1565, Robert Lord Erskine was fully recognised

by the Court of Session as having been legally Earl. Dis-

cussion on this subject is superfluous after the judgment of

1626. Any rights possessed by the Lyles would not be affected

by a retour which touched only on the superiority. Where a

comitatus was parted between coheirs, the eldest took ‘the

chief messuage, b 318-322
5. That, the comitatus bemg broken up by partxtlon the dignity

annexed to it must necessarily have ceased to exist ; an asser-

tion of the counsel for Lord Kellie, arising from ina.dvertence

of the rule that the chief messuage carried the dignity. Lord

Chelmsford predisposed to this blunder by the English doctrine

of abeyance, . 5 322, 323
6. That the retour of 1438 was annulled in 1407 But the proceed-

ings of 1457 were illegal, and annulled by the Court of Session

in 1626. Comments on Lord Chelmsford’s remarks on the

ignoring of the charter of 1426, 5 5 323, 324
Lord Redesdale’s special objections. His expression ‘‘got himself

served heir” incorrect. Regency after death of James 1.

utterly misunderstood. The party in power had no sympathy

with Sir Robert Erskine, . S 4 3 324-320
Tytler’s account of the episode of 1457, 3 3 - 326, 327
Observations on Lord Redesdale’s two remarks —l That every

peer had an interest in Erskine’s succession. 2. That nothing

done by the Crown could have affected the title of homnour, if

an exception could be established against Lord Mansfield’s

presumption, . 327-320
Arriving by distinct roads a'c the same door of 1565, Lords Redes-

dale and Chelmsford pause, shake hands, and enter together ;

and Lord Cairns, giving no clue to his own opinion, lifts the

latch and follows. Scotch law paralysed in debate by cou-

sciousness that its genuine doctrines would not be listened to, 329, 330
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LETTER V.
RESTITUTION AND PARLIAMENTARY RATIFICATION.

PAGE
130 years having passed away, the hour of restitution arrived.

Effected by Queen Mary in 1565, but not completed till
seventy years later as regards the fiefs, 5 ; 331, 332

SECTION 1.—Retour and Charter of 1565.

As a preliminary step, Lord Erskine’s status had to be re-estab-

lished by a general retour to the last legitimate tenant of the

Earldom, establishing his jus sanguinis, perhaps preceded by an

assize of error, . A 332-334
The charter an act of restltutlon per modum jushtuz, placing Lord

Erskine.absolutely ‘¢ in Isabel’s shoes,” I ; g 334
Words of the charter, A 5 335-337
The question whether the Wordmg of the cha.rter conveyed the

dignity was at once decided, or rather taken for granted in Com-

mittee in the negative. Agreeably to Lord Camden’s law, “a

peerage ” by separate patent was assumed, and the new dignity

pronounced, unlike the lands, to have been granted to heirs-male

of the body. Old Arabic tale. Similar hypothesis rejected in

Sutherland case, s 337, 338
Infeftment, with its dlﬁicultles and delays a.fter whlch Lord Erskine

took the style of Earl of Mar, ; . o 338, 339

SEctION IL.—Objections raised to the (chntea as conveying the dignity,
and conveying it to heirs-general.

The Lords in accordance as to these objections, which are to be

met separately, : 4 339, 340
They are—(1.) That the ancient feudal Tarldom having been
broken up, the original dignity had ceased to exist, and could
not be set up again. Other dignities descended in line of eldest
coheir, independent of any amount of disintegration of the
fiefs. But, had it been otherwise, all these disintegrations
were by those non habentes potestatem, and were illegal, 3 341
The retour of 1565, on which the charter proceeded, had been
obtained by undue influence and misrepresentation to Queen
Mary. Negatived by whole circumstances. - Not an Act of
Mary’s reign evoked such universal approval ; and if she had
been deceived, so was Parliament in 1587, and the Court of
Session in 1626, which vindicated Mary’s expression of vica-
rious contrition, . 341, 342
(3.) That the charter asserted what was false lst alleged false

recital. John Lord Erskine is said to have been retoured heir

of Robert Lord Erskine in the lands, whereas his service is a

—
o
-



x!

(4.

~

(5.)

ANALYSIS OF CONTENTS.

geuneral service. This is a simple oversight of Lord Chelms-
ford, who misread the charter. 2d alleged false recital. John
Lord Erskine said to have had the undoubted hereditary right
to the Earldom, whereas his claim was only to half of it ; and
if either the charters of 12th August 1404 or 28th May 1426
were valid, the possession of the Crown was by right, not
usurpation. “Much virtue in if.” Charter speaks the truth
as’ to both matters. Charter also said to betray a latent
doubt of its premises; hence the double grant, as the first
was challengeable. Lord Chelmsford quotes an argument of
Lord Kellie's counsel on this subject, founded on a dictum of
Lord Mansfield in the Cassillis case, which has reference to a
signature of an Exchequer charter—a kind of document which
had no existence till after the union of the Crowns. True ex-
planation of so-called double grant,

That the charter exhibits discrepancy with the retour of service
in the designation of Robert Lord Erskine. In the service John
Lord Erskine is retoured to Robert Earl of Mar ; in the charter
Robert is called Lord Erskine, implying a refusal to recognise
his right to the higher authority. Answer: Independently of
the judgment of 1626, such refusal would have been to stultify
herself ; and the recital commented on is formally correct,

An objection of both Lords, that the charter was a mere con-
veyance of the landed estate, valueless as to the dignity, agree-
ably to Lord Camden’s rule, as it contains no special words
conferring it. Reference