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PREFACE TO THE FIRST EDITION.

THE aim of the present treatise is to fill up an admitted gap in
Scotch legal literature. While many well-known works are de-
voted to an exposition of the rules of heritable conveyancing
(that is, the transmission of heritable property inter vivos or
mortis causd, and the form of the documents employed therein),
and while other approved treatises are concerned with the re-
lation of landlord and tenant, the laws regulating the use and
enjoyment of lands and other heritages by their owner in pos-
session have, in almost every instance, to be culled directly from
judicial decisions and the statute-book, or groped for in the Civil
Law and in English and foreign legal systems. Accordingly,
the point of view taken up in the following pages is that of a
person possessing lands or other heritages in Scotland as their
undoubted owner, and the questions which it has been attempted
to answer are mainly these: first, What or how much does he
possess under his titles ? secondly, How far is he restricted in
the use and enjoyment of his property by limitations conceived
(2) in favour of the Crown or the public, or (b) in favour of
individuals ? and thirdly, What are the public burdens which he
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is called upon to bear by reason of his ownership or possession ?
The great importance of the fact of possession in all questions of
land-ownership pointed to the expediency of starting with a few
chapters on that subject. So that the most convenient division
of a somewhat extensive field of inquiry has appeared to be into
four parts, headed respectively—

I. Possession and Ownership generally.

II. Restrictions in favour of the Crown and the Public.
III. Restrictions in favour of Individuals.
IV. Public Burdens.

A glance at the Table of Contents will show the nature of the
subjects which are treated of under each of these heads.

It is only further necessary to explain the mode in which statu-
tory enactments have been set forth. It is becoming more and
more strongly the belief among lawyers on both sides of the Border
that the only trustworthy, and usually the most convenient, mode
of explaining statutory law is to print the Acts in full along with
relative notes and a copious index, The practitioner instinctively
turns away from any résumé, however careful, to the ipsissima
verba of the Legislature, and only desires further to know whether
and in what sense these have been subjected to judicial inter-
pretation. Therefore, in the present work, wherever the law is
wholly or mainly statutory, a very brief reference is thought suffi-
cient in the text, and the statute is printed ad longum in the
Appendix, with notes. Where, however, as in the Fourth Part,
small fragments only of statutes require to be noticed, these or
their substance have been inserted in the text.

It is my hope that the following pages may be useful, not
only to the legal practitioner, but also to the owners of property
in lands, houses, and other heritages, and to those generally who
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are in the possession or management of heritable property in
Scotland. '

I have to return my warm thanks to very many of my brethren
at the Bar for assistance most ungrudgingly afforded me in the
preparation of this treatise ; and I cannot be sufficiently grateful
for the unwearied help and counsel of my friend Mr David
Gillespie, Advocate, who has kindly revised the work as it passed
through the press, and furnished me with many timely and valu-
able hints and suggestions.

June 1879.

PREFACE TO THE SECOND EDITION.

I BAVE found it impossible to curtail any part of a work which
originally aimed—perhaps too successfully—at conciseness. The
increase in its bulk is due—(1) to a new statute, the Entail Act
of 1882 ; (2) to the mass of cases which have been decided in the
Scotch Courts during the last four years; (3) to an ampler use
of English cases; and (4) to frequent citation of cases decided in
the United States Supreme Court, and, so far as included in the
admirable collection known as the American Reports, in the
Supreme Courts of particular States. Scotch cases are brought
down to 8th November 1883 ; English cases to the end of 8 App.
Cas., 24 Ch. D., and 11 Q.B.D.'; and American cases to the end
of 16 Otto, and 43 Amer. R.

The thorough revision which the work has undergone owes
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much of its value to its having been shared by my friend Mr
Alexander Moody Stuart, Advocate, whose sound judgment and
accurate research have saved me from not a few blunders and
not a little anxiety.

J. R

10 MeLvVILLE STREET, EDINBURGH,
December 1883.



CONTENTS.

List or CaABEs CITED, . .
ExaLisE AND FOREIGN Au'rnons, &c., crmo, ,

PART 1.

POSSESSION AND OWNERSHIP GENERALLY.

CHAPTER IL.—POSSESSION.
Definition, nomenclature : advantages of possession,

CHAPTER II.—POSSESSORY REMEDIES.

Nature and title required, . . . .
Interdict, . . . . .
Ejection and intrusion, . .
Violent profits, . . . .

CHAPTER III.—POSITIVE PRESCRIPTION.

Definition, .

Positive and negative prescnptlon, .

Title required, . .

Requisites of prescriptive posseesxon,
Cum animo dominz, . . .

On and consistent with the title,
Sufficient and adequate to indicate the rxght

Longt tempors, . . .

Continuous and unmterrupted . . .

Adverse? Non valens. Double titles. Minority,
Vicennial prescription, . . . .

CHAPTER IV.—BONA FIDE POSSESSION.

Bond fide perception and consumption, . .
Recompense for meliorations, . .

PAGHE
xviii
xlvii

12

21

23
25
29
33
33

43
46

63
63

68
78



X CONTENTS.

CHAPTER V.—-OWNERSHIP IN GENERAL.

Definition, . . . . . .

Subjects of ownership, . . . .
CHAPTER VI.—BOUNDARIES.

Boundaries generally, . . .

Special boundaries, . . .

CHAPTER VIL.—ACCESSION.

Alluvion and avulsion, . . . . . . . .
Alver mutatio. Insula nata, . . . . .

CHAPTER VIIL—FIXTURES.

Definition, . . .
Physical fact of annexauon, . . . . . . .
Effect of intention, . . . . . . . .

CHAPTER IX.—EXCLUSIVE USE, TRESPASS, GAME.
Exclusive use : physical encroachment, .

Trespass, . . . . .

Game, . . . .
Quahﬁcatlon, . . . . . . . .
Poaching Acts, . . . . . . . .
Close time, . . : . .

Birds Protection Acts, .
Game and gun licences, .
Muirburn, . .
Forests,

CHAPTER X.—MINES, MINERALS, AND QUARRIES.

Mines royal and base, . .
Nomenclature of reservations,
Classes of reservations, .
Accessorial rights,

CHAPTER XI.—PART AND PERTINENT.

Part and pertinent apart from possession,

Right in area of church, . . . . . . .
Right in area of churchyard, . . . .
anate lochs, . .

Part and pertinent as mterpreted by possessmn, .

CHAPTER XII.—PRIVILEGES INCIDENT TO LAND-OWNERSHIP.

Commissioners of Supply, . . . . .
Membership of parochial board, .
Suffrage—In parliamentary elections, . . . .

" In municipal elections,
" In parochial board elections, . . . . . .
" In school board elections, . . . . . .

86
89

91
94

100
101

104
108
111

119
122
128
130

138
139
140
141
142

144
147
151
153

156
157
163
167
171

177
179
181
186
188
188



CONTENTS.

CHAPTER XIIL.—VALUATION.

Old and new extent, . . .
Valued rent, .
Real rent. Valuation roll

PART IIL

x1i

190
191
194

RESTRICTIONS IN FAVOUR OF THE CROWN AND THE PUBLIC.

CHAPTER XIV.—REGALIA.

Restrictions on ownershlp generally,
Reqalia, . . .
Treasure-trove,

Wrecks, .

CHAPTER XV.—SEAS, NAVIGABLE RIVERS, AND THEIR SHORES.

Seas and their shores, .

Narrow seas, . .
Foreshore, .
In questions between subject propmetoxs, .
" " seaboard proprietors and the publxc,
n " " " and the Crown,
Navigable rivers, . . . .

CHAPTER XVI.—PORTS AND HARBOURS,

Private piers, . . . . .
Ports and harbours,

CHAPTER XVII.—FERRIES.

Ferries, . . . . . .

CHAPTER XVIIIL.—SALMON-FISHING.,

One of the regalm minora, . . .
Title, . . . .
Possession,
Restncuons—Through newhbourhood

" By statute—Stationary engines,

" " Close time,

" " Poaching,
Title to sue, . . . .

CHAPTER XIX.—HIGHWAYS.

Nature of the right, . . . .

Public right of way, .
Nature of possession requn'ed for prescnptlon thereof
Public place, . . . . .
Remedies, . . . . .

Statutory highways, . . .

211
212
212
213

214
216
217
218
222
231
235

241
243

254

257
258
261
264
265
270
271
271

273
277
277
283
286
291



xii CONTENTS.

CHAPTER XX.—MISCELLANEOUS PUBLIC RIGHTS.
Based on possession by members of the pubhc, .

" express grant, . .
Customary uses of municipal lands,

CHAPTER XXI.—COMPULSORY SURRENDER OF LANDS.

Lands Clauses Consolidation Act,

PART IIL

RESTRICTIONS IN FAVOUR OF INDIVIDUALS.

CHAPTER XXIIL.—INTRODUCTION.
Division of this Part,

Neighbourhood, . . . . . . .
CHAPTER XXIIL.—CULPA OR NEGLIGENCE.

Actual negligence in acting in suo, .

Where specific culpa need not be proved-—non-natural use,

Amulatio vicing, . . . . .

CHAPTER XXIV.—NATURAL RIGHTS—NUISANCE.

Terminology, .
Nature of nuisance,
Defences—Coming to the nulsance,

" Contribution by others,

" Benefit of the public, .

" Recrimination,

" Legalisation by—Agreement and acqmescence,
" " w  Prescription, .

Particular nuisances—to air,
Miscellaneous nuisances, .
Conventional nuisances,

CHAPTER XXV.—SERVITUDES.

Definition, . . .
Nature of servnude—Real nght,s or burdens,

" " Known to the law,

" " Two distinct tenements, .

" " For benefit of dominant owner as such,
Constitution of—Negative servitudes,

" w  Positive servitudes,

" " Express grant,

" " Positive prescription,

" " Imphed graut,
Extinction of servitudes, .

CHAPTER XXVI.—PARTICULAR SERVITUDES.
Division,
Road or way,

294
298
299

300

311
315
319

322
324
325
327
328
328

331
332

343

347
350

354
355
355
356
357
366

370
371

| —




CONTENTS. xiii

Pasturage, . . . . . . . . . 376
Fuel, feal, and dxvot . . . . . . . . 378
Ot,her rural servmxdes, . . . . . . 379

Urban servitudes—light, air, and prospect, . . . . . 380

CHAPTER XXVIL—BUILDING RESTRICTIONS.

Real conditions in general . . . . . . . 385
Plans, . . . . . o . 387
Title of third partxes, . . . . . . . .39
Interest required, . . .. . . . . . 39
How lost, . . . . . . . . . . 396
How construed, . . . . . . . . . 398

CHAPTER XXVIIL.—SUPPORT OF LANDS AND HOUSES—SURFACE-DAMAGES.

Support—By land to land unencumbered with houses, . . . . 403
" " encumbered with houses, . . . 409

" By buildings to buildings, . . . . . . 420

CHAPTER XXIX.—WATER.

Introduction, . . . . 421
Rights in water not contamed in a.ny deﬁmbe channel . . . 422
Surface-water, . . . . . . 423
Stagna, . . . . . . . 421
Underground water—wells, . . . . . . . 431
Eavesdrop, . . . . . . .- . . 437
Natural water-courses, . . . . . . 439
In questions between opposxte propnetors, . . . . . 444
Alterations ¢n alveo, . . . . . . . 45
Operations on the bank, . . . . . .M
Diversion of water, . . . . . . 449

In questions between successive propnetors, . . . . 451
Regurgitation, . . . . . . . . 452

Natural flow, . . . . . . . . 453
Quantity, . . . . . . . . 458
Quality—pollution, . . . . . . . 465
Servitudes and artificial water-courses, . . . . . . 474
Watering, . . . . . . . . . 474
Aqueduct, . . . . . . . . . 475
Artificial channels, . . . . . . . . 477
Fishing, . . . . . . . . . . 482

CHAPTER XXX.—LIMITED ESTATE—COMMON PROPERTY.

Definition, . . . . . . . . . 485
Veto, . . . . . . . . . 486
Division (and sale), . . . . . . . . 49

CHAPTER XXXI.—LIMITED ESTATE—COMMONTY.

History of land-ownership, . . . . . . . 496
Nature of commonty, . . . . . . . . 498



X CONTENTS.

CHAPTER V.—OWNERSHIP IN GENERAL.

Definition, . . . . . . . .
Subjects of ownership, . .

CHAPTER VI.—BOUNDARIES,

Boundaries generally, . . . .
Special boundaries,

CHAPTER VII.—ACCESSION.

Alluvion and avulsion, . . . . .
Alver mutatio. Insula nata, . . . .

CHAPTER VIII.—FIXTURES.

Definition, . . .
Physical fact of annexation, . . . . . .
Effect of intention, . . . . . . .

CHAPTER IX.—EXCLUSIVE USE, TRESPASS, GAME.

Exclusive use : physical encroachment, . . . .

Trespass, . . . . .

Game, . . . . . . . . .
Qualification, . . . . . . .
Poaching Acts, . . . . . . .
Close time, . . . .o .

Birds Protection Acts, . .

Game and gun licences, .

Muirburn, . .

Forests, . .

CHAPTER X.—MINES, MINERALS, AND QUARRIES.

Mines royal and base, .

Nomenclature of reservations, . . .
Classes of reservations, .
Accessorial rights, .
CHAPTER XI.—PART AND PERTINENT.
Part and pertinent apart from possession, . . . .
Right in area of church, . . . .
Right in area of churchyard, . . . .

Private lochs, . . .
Part and pertinent as interpreted by possession,

CHAPTER XII.—PRIVILEGES INCIDENT TO LAND-OWNERSHIP.

Commissioners of Supply, . . . . .
Membership of parochial board, . . .
Suffrage—In parliamentary elections, . . . .
" In municipal elections, .
" In parochial board elections, . . . .

w  Inschool board elections, . . . . .

86
89

91
94

100
101

104

111

119
122
128
130

138
139
140
141
142

144
147
151
153

156
157
163
167
171

177
179
181
186
188
188



CONTENTS. xi

CHAPTER XIIL.—VALUATION.

O1d and new extent, . . . . . . . . 190

Valued rent, . . . . . . . . 191

Real rent. Valuation roll . . . . . . . 194
PART Il

RESTRICTIONS IN FAVOUR OF THE CROWN AND THE PUBLIC.

CHAPTER XIV.—REGALIA.

Restrictions on ownership generally, . . . . . .21
Regalia, . . . . . . . . . . 212
Treasure-trove, . . . . . . . . . 212
Wrecks, . . . . . . . . . . 213
CHAPTER XV.—SEAS, NAVIGABLE RIVERS, AND THEIR SHORES.

Seas and their shores, . . . . . . . . 214
Narrow seas, . . . . . . . . . 215
Foreshore, . . . . . 217

In questions between subject propnetors, . . . 218

" " seaboard proprietors and the pubhc, . . 222

" " " " and the Crown, . . 231

Navigable rivers, . . . . . . . . . 235

CHAPTER XVI.—PORTS AND HARBOURS,

Private piers, . . . . . . . . .o
Ports and harbours, . . . . . . . . 243

CHAPTER XVIIL.—FERRIES.
Ferries, . . . . . . . . . . 254

CHAPTER XVIII.—SALMON-FISHING.

One of the regalia minora, . . . . . . . 257
Title, . . . . . . . . . 258
Possession, . . . . . . . 261
Restrictions—Through nu"hbourhood . . . . . . 264
" By statute—Stationary engines, . . . . . 265

" " Closge time, . . . . . . 270

" " Poaching, . . . . .21

Title to sue, . . . . . . . . . 271

CHAPTER XIX.—HIGHWAYS.

Nature of the right, . . . . . . . . 273
Public right of way, . . . . 277
Nature of possession requxred for prescnptxon thereof . . . 277
Public place, . . . . . . . . 283
Remedies, . . . . . . . . . 286

Statutory highways, . . . . . . . . 291



xii CONTENTS.

CHAPTER XX.—MISCELLANEOUS PUBLIC RIGHTS.

Based on possession by members of the public, . . . . . 294
" express grant, . . . . . . . 298
Customary uses of municipal lands, . . . . . . 299
CHAPTER XXI.—COMPULSORY SURRENDER OF LANDS.
Lands Clauses Consolidation Act, . . . . . . 300
PART IIL

RESTRICTIONS IN FAVOUR OF INDIVIDUALS.
CHAPTER XXII.—INTRODUCTION.

Division of this Part, . . . . . . . . 307
Neighbourhood, . . . . . . . . . 309
CHAPTER XXIIL.—CULPA OR NEGLIGENCE.

Actual negligence in acting in suo, . . . . 311
Where speclﬁc culpa need not be proved—non'natural u=e, . . . 315
ALmulatio vicing, . . . . . . . . 319
CHAPTER XXIV.—NATURAL RIGHTS—NUISANCE.

Terminology, . . . . . . . . . 322
Nature of nuisance, . . . . . . . 324
Defences—Coming to the nuxsance, . . . . . . 325

" Contribution by others, . . . . . . 327
" Benefit of the public, . . . . . . . 328
" Recrimination, . . . 328
" Legalisation by—Agreement and acqmescence, . . . 329
" " " Prescription, . . . . . 331
Particular nuisances—to air, . . . . . . . 332
Miscellaneous nuisances, . . . . . . . . 339
Conventional nuisances, . . . . . . . . 339

CHAPTER XXV.—SERVITUDES.

Definition, . . . . . 343
Nature of servnude—Real rights or burdens, . . . . . 3
" " Known to the law, . . . . . 347
" " Two distinct tenements, . . . . . 350
" " For benefit of dominant owner as such, . . . 350
Constitution of —Negative servitudes, . . . . . . 35
" w  Positive servitudes, . . . . . . 356
" " Express grant, . . . . . . 3558
" " Positive prescription, . . . . . 356
" " Implled gmut, . . . . . . 357
Extinction of servitudes, . . . . . . . . 366
CHAPTER XXVI.—PARTICULAR SERVITUDES.
Division, . . . . . . . . . . 370

Road or way, . . . . . . . . . 371




CONTENTS.

Pasturage, .

Fuel, feal, and dxvot

Other rural serv1tudes,

Urban servitudes—light, air, and prospect

CHAPTER XXVIL—BUILDING RESTRICTIONS.

Real conditions in general
Plans, .

Title of third partles,
Interest required, .

How lost, .

How construed,

xiil

376
378
379

385
387
391
395
396
398

CHAPTER XXVIIL.—SUPPORT OF LANDS AND HOUSES—SURFACE-DAMAGES.

Support—By land to land unencumbered with honses, .
" " " encumbered with houses,

" By buildings to bnildings,
CHAPTER XXIX.—WATER.

Introduction,
Rights in water not contmned in any deﬁmte c]:annel

Surface-water, . .

Stagna, .

Underground water—wella, .

Eavesdrop, .

Natural water-courses, .
In questions between opposlte propnetorn, .
Alterations 1n alveo, . . .
Operations on the bank,
Diversion of water, .
In questions between successive propnetors,
Regurgitation, . .
Natural flow,
Quantity, .
Quality—pollution,
Servitudes and artificial water-courses,
‘Watering,
Aqueduct,
Artificial channels,
Fishing, .

CHAPTER XXX.—LIMITED ESTATE—COMMON PROPERTY.

Definition,
Veto, .
Division (and sale),

CHAPTER XXXI—LIMITED ESTATE—COMMONTY.

History of land-ownership, . . . .
Nature of commonty, . . . . . .

403
409
420

421
422
423
427
431
437
439

447

451
452
453
458
465
474
474
475
477
482

485
486
490

496
498



xiv CONTENTS.

Veto, . . . . . . . . . . 500
Division, . . . . . . . . . 501
Runrig and rundale, . . . . . . . . 505

CHAPTER XXXIIL—LIMITED ESTATE—MARCH-FENCES AND GABLES.

March-fences, . . .. . . . . 507
Winter-herding, . . . . . . . . 508
Statutory march-fences, . . . . . . ~ blo
Straightening marches, . . . . . . . 513
Ownership, repair, . . . . . . . . blb
Railway-fences, . . . . . . . . 518
Road-fences, . ‘ . . . . . . 520
Insufficient fencmg—damages . . . . . . b2l

Trees on boundary, . . . . . . . 624

Particular fences, . . . . . . . . 527

Common or mutual gables, . . . . . . . 530
Claim for half expense, . . . . . . . 534
Nature of ownership, . . . . - . . 536
Mode of enjoyment, . . . . . . . . 540
Other systems of law, . . . . . . . b42

CHAPTER XXXIIL—LIMITED ESTATE—COMMON INTEREST.

Common interest in flatted houses, . ., . . . . . 544
Servitude tigni tmmittendi—oneris ferends, . . . . . 644
Nature of common interest, . . . . . . . 547
The solum, . . . . . . . 550
Walls other than common gables, . . . . . . 553
Roof and uppermost storey, . . . . . . . 556
Common gables of flatted houses, . . . . . .  b58
Floor and ceiling, . . . . . . . . 560
Common passages and stairs, . . . . . . 561
Rebuilding, . . . . . . . . 563
Cautio damni znfectt, . . . . . . . 564
Police Acts, . . . . . . . . . 564
Edilic jurisdiction, . . . . . . . . 565

CHAPTER XXXIV.—LIMITED ESTATE—ENTAIL.

Nature of entails, . . . . . . . . 569
Relaxations: Power to—Dlsentall . . . . . . 578
" " Sell . . . . . . . 679
" n Excamb, . . . . . . 583
" " Feu, . . . . . . . 583
n " Lease Ol.lt, . . . . . . 586
" " Charge improvements, . . . . 586
" " Grant provisions, . . . . . 587
" " Nominate heirs, . . . . . 593
Mansion-house, . . . . . . . . . 594
Timber, . . . . . . . . . . 595

Minerals, . . . . . . . . . . 597



CONTENTS.

CHAPTER XXXV.—LIMITED ESTATE—LIFERENT AND FEE.

Nature of liferent, . . . . .
Rights of liferenter, . . . .

" " In superiorities and title-deeds,

" " Timber, . .

" Mmera]s,

Rnhts of liferenter’s representatives,
Liatilities of liferenter, .
Extinction of liferent,
Right of fiar, .

PART IV.
PUBLIC BURDENS.
CHAPTER XXXVI.—PAROCHIAL ECCLESIASTICAL BURDENS.

Parties liable, . . . . .
Extent of liability : as to—Churches, .

" " " Churchyards,

" " " Manses,

" " n Glebes,

n " " Minister’s grass,
Mode of allocation, . . .

Mode of ascertainment,

CHAPTER XXXVII.—POOR-RATES.
Incidence and recovery,

CHAPTER XXXVIIL.—SANITARY AND KINDRED STATUTES.

Public Health Act,
Other Acts,

CHAPTER XXXIX.—SCHOOL-RATES.
Incidence and recovery, . . . . . . . .

CHAPTER XL.—COUNTY AND SIMILAR BURGH ASSESSMENTS.

Pulice assessment—In counties, . .
" " In burghs,
County general assessment,
Burdens thrown on these funds, .
Miscellaneous county and burgh burdens,
Militia Acts, . . .
Valuation,
Registration, . . .
Sheriff Court-Houses Act, . .
Lunatic asylums, . .
Contagious Diseases (Ammals) Act .
Roads and Bridges Act, . . .
Gas contingent guarantee rate,

Xv

599
601
605
606

612
617
623
623

627
629

634
639

641
643

646

653
656

661

663
665
668
670
673
673
675
675
676
677
680
682
687



Xvl1 CONTENTS.

CHAPTER XLI.—IMPERIAL TAXES.

Land-tax or cess, .
Inhabited-house duty,
Property and income tax,

3

CHAPTER XLIL—RELIEF OF PUBLIC BURDENS.

Ordinary clauses of relief,
Special clauses of relief, .
Novelty of—Incidence,

" Application,
Interpretation, .
Limitations disallowed, .

APPENDIX.

CONTAINING STATUTES, WITH NOTES.

1. Night Poaching Act (9 Geo. IV. c. 69),
II. Day Trespass Act (2 & 3 Will. IV. c. 68), .
IIT. Night Poaching (Amendment) Act (7 & 8 Vict. c. 29),
IV. Game Licences Act (23 & 24 Vict. ¢. 80), .
V. Prevention of Poaching Act (25 & 26 Vict. c. 114), .
VI. Gun Licences Act (33 & 34 Vict. ¢, 57), .
VII. Reform Act, 1832 (2 & 3 Will. IV. c. 65),

VIIIL w w1868 (31 & 32 Vict. c. 48), .
1X. Salmon Fisheries Act, 1828 (9 Geo. IV. c. 39),
X. " " w 1862 (25 & 26 Vict. c. 97),
XI. " " n 1868 (31 & 32 Vict. c. 123), .

XII. Roads and Bridges Act (41 & 42 Vict. c. 51),

XIII. Lands Clauses Consolidation Act (8 Vict. c. 19),

XIV. Rivers Pollution Prevention Act (39 & 40 Vict. ¢. 75),
XV. Fresh Water Fisheries Act, 1845 (8 & 9 Vict. c. 26),

XVI. " " w1860 (23 & 24 Vict. c. 45),
XVII. Entail Act, 1685, c. 22,
XVIIL. o« w Montgomery, 1770 (10 Geo III c. 51), .
XIX. » w Aberdeen, 1824 (5 Geo. IV. 87), . .
XX, » » Rosebery, 1836 (6 & 7 Will. IV. c. 42), .
XXI. w« o Rutherfurd, 1848 (11 & 12 Vict. c. 36), .
XXII. " w 1853 (16 & 17 Vict. c. 94), .
XXIII. " n 1868 (31 & 32 Vict. c. 84),
XXIV. " w 1875 (38 & 39 Vict. c. 61),
XXV. « o 1878 (41 & 42 Vict. c. 28),
XXV » 1882 (45 & 46 Vict. c. 53),

XXVII. Income Tax Act, 1842 (5 & 6 Vict. c. 35),

INDEX,

689
694
705

715
716
718
719

722

727

740
741
747
750
753
757
765
768
m
792
812
866
875
878

882
894

908
936
946
956
967
969
983

1007




LIST OF CASES

N.B.—Leading names pronounced similarly, and here recurring, are spelt in their maost
common form.

A. v. B. (1546), 11.
(1628), 605.
(1650), 489, 493,
Abbot v. Weekly, 298.
Abercorn, Ms., 886.
v. Jamieson, 456, 463, 465,
D. ». Edinburgh Presb., 162, 633, 642,
643.
Ms. v. Langmnuir, 329.
Abercrombie, L. v. E. Breadalbane, 261, 262,
v. Edinburgh Mags., 158.
Aberdeen, 208.
Comrs. ». Morice, 684,
Mags. v. Menzies, 331, 4486.
Tailors 2. Coutts, 339, 385, 386, 387,
392, 397.
Abernethie ». Gordon, 576.
Aboyne, E.v. Farquharson, 132, 173, 258, 483.
». Innes, 131, 132, 309, 350, 483.
Acton v. Blundell, 319, 343, 423, 434, 435,
436

Adair v. Murray, 765.
Adam v. Glasgow Mags., 14.
v. Lauder, 589.
v. London, &c., Ry., 843.
Adamson ». Balmerino, 11.
v. Paston, 636.
v. Paterson, 565.
Adderley, Rector, 817.
Addie, 208.
v. Henderson and Dimmack, 375.
v. Inland Revenue, 956.
and Rankin, 199, 375.
Adshead, 185.
Adv.-Gen. v. Beattie, 199.
v. Garrioch, 193, 199.
v. Inverness Mags., 743.
v. Oliver, 199.
Adv. L. v. Balfour, 503.
. Bell, 732.
. Bird, 728.
E. Blantyre, 46, 50.
. Burns, 741.
. Cathcart, 44, 259, 262, 351,
. Drysdale, 72.
. Duncan, 728, 732.
. Dundas, 50.
. Dunfermline, 377, 499.
. Edinburgh Comrs. of Supply, 193,
199, 6v2.
. Forgan, 116.

AR

5]

Adv. L. ». Garrett, 227.
v. Graham, 28, 31.
v. Granger, 728, 732.
v. Hall, 34, 36.
v. Hamilton, 216, 2386,
v. Hebden, 173, 213.
. Huie, 128.
. Hunt, 42, 175.
. Kennedy, 137.
Lauder, 729.
. Limerick, 732.
. L. Lovat, 43, 45, 257, 261, 262, 268.
. Macarthur, 732.
. M‘Culloch, 48, 259, 260, 261.
M‘Douall, 259, 267.
. Mackenzie, 732.
. Maclean, 41, 232,
Macnab, 729, 730.
Northern Lights, 259.
Puller, 729, 732.
Raynes, 228, 230.
. Reid, 728.
. Rowett, 732.
. Sharp, 222, 267,
. Sinclair (1865), 24, 33, 48, 178, 259,
260.

Qe

2

2

esesg2estgegeaee

(1872), 511, 514.
v. Stevenson, 615.
v. Swanston, 728.
v. Thomson, 227.
Agnew, 891.
v. Lord Adv., 41, 215, 218, 219, 224,
232, 249, 350.
v. Agnew, 589, 605.
v. Gillespie, 571, 575.
v, E. Stair (1822), 582,
(1826), 74, 77.
v, Stranraer Mags., 226, 244, 694.
Aikman v. Caledonian Ry., 828.
v. D. Hamilton, 34, 233, 297, 298, 349,
350, 417.
Ailsa, Ms., 885, 891.
v. Paterson, 269.
Ainslie, 700.
v. Edinburgh Mags., 719, 721.
v. Turnbull, 201.
Airlie, E., 920.
v. Rattray, 175, 378.
Aitchison v. Petersen, 444.
Aitken v. Dewar, 433.
Aiton v. Stephen, 228,



xviil

Aldred, 380.
Aldrich ». Wright, 126.

Alexander v. Bridge of Allan Water Co., 824,

839.
Butchart, 120, 360, 363, 561.
. Couper, 549, 565.
. Stobo, 393, 398, 400.
v. Thomson, 183,
Allan, 204, 205.
Allan ». Dunlop, 205.
». Edinburgh and So. Leith, 650.
v. Glasgow Union Ry., 542.
v. Heriot's Hosp., 651.
v. Rutherglen Mags., 347, 373.
v, Swan, 331.
Allan’s Mortification ». Thomson, 267.
Trs. v. Dixon’s Trs., 393, 397.
Allaway v. Wagstaff, 410.
Anderson (1791), 638, 639.
(1814), 580, 885.
v. Aberdeen Agric. Hall Co., 340.
. Anderson, 224, 258, 492, 494.
. Burnet, 334.
. Cadells, 35, 51, 146.
. Connacher, 17.
. Cooper, 749.
. Dalrymple, 556, 562.
. Deeside Railway, 823, 825.
. Donaldson, 759.
. Fairgrieve, 186.
. Ford, 107.
. Gillanders, 208.
Ireland, 186.
Lees, 186.
. M‘Callum, 10.
. Mercer, 186.
E. Morton, 14, 290, 291.
. Naismith, 38.
Nicholson, 749.
Niven, 759.
. Oppenheimer, 312.
. Ovens, 759.
. Saunders, 562.
. Thomas, 639, 640, 641.
. Union Canal, 648.
Andrew v. Henderson & Dimmack (Buc
anan), 308, 403, 405, 417, 418.

eese

ee;epeeeeeeueeee

eseessges

Annan ». M. Annandale, 377.
Hers. ». M‘Lean, 632, 642.
Annandale & Sons, 208.
Anstruther v. Anstruther, 145, 147,
v. Anstruther’s Trs., 618, 628,
v. Caird, 352.
Anthony ». Haney, 526.
Antrobus v. Innes, 583, 590, 897.
Anwoth, 637.
Arbroath Mags. v. Presh., 645,
v, Strachan’s Trs., 245.
Arbuckle v. Innes, 185.
Arbuthnot v. Scott, 43.
Archibald ». M‘Intyre, 651.
Archie v. M‘Kenzie, 759.
Arayll Comrs. v. Caledonian Canal, 195.
Argyll, D. v, M‘Arthur, 18.
v. Macnaughton, 33.
v. Murray, 146.

h-
Angusv. Dalton, 313, 343, 405, 410, 412, 413.

LIST OF CASES.

Argyll, D. ». Robertson, 226.

v. Rowat, 159, 628.
Arkwright ». Billinge, 110, 115.

. Gell, 412, 430, 479.
Armstrong v. Waterford, &c., Ry., 842.
Arnold v. Blaker, 281.

v. Holbrook, 281.

Arnott v. Brown, 330, 334, 338.
Arrot . Whyte, 330, 338.
Arthur v. Blair, 762.
v, Glasgow Police Comrs., 208,
v, Peebles, 733.
Ashburton, Ly. v. Mackenzie, 20.
Ashbury, 117.
Ashby v. White, 127, 308, 828.
Ashton ». Stock, 121.
Aspden v. Seddon, 406, 418.
Astle v. Grant, 692.
Astley v. Manchester, &c., Ry., 857, 858.
Atchison Ry. v. Hammer, 424.
Athole, D. (1849), 903.
(1855), 885, 918, 925.
(1856), 885, 891, 925.
. Dalgleish, 16, 73.
Macinroy, 130, 142.
. Maule, 235, 266, 268.
. Robertson, 16.
. Stewart, 378.
Wedderburn, 268.

Ms. v. Faskellie, 143.

Att.-Gen. ». Acton Board, 466.

. Birmingham, 467,

Burridge, 234.

Chambers, 103, 216, 217, 236.
Colvey Hatch, 328, 467, 471.
. Dorking, 466.

Kingston Corp., 328,

Leeds Corp., 328.

E. Lonsdale, 237, 238.
Luton Board, 467.

Mutual Tontine, 702.
Parmeter, 223,

. Shield, 1006.

Terry, 237, 238.

v, Tomline, 222.
Auchindachy’s Cred. v. Grant, 61.
Auchintuill ». Innes, 717.

Auld, 973.
v. Hay, 29.

Aveland, L. ». Lucas, 685, 808.

Avery v. Cheslyn, 107.

Aynsley ». Glover, 384.

Ayr Bridge Trs., 208.
Harbour Trs. v. Weir, 245, 248, 249.
Mags. v. Auld, 636.

Aytoun v. Douglas, 49, 329.

v. Kirkcaldy Mags., 30.

v. Melville, 49, 329, 464.

v. Monypenny, 61.

eegegse

scgssgesssssges

Babtie ». Lindsay, 755.
Bagott v. Orr, 225, 226.
Baikie ». Logie, 636, 641.
Baillie, 885, 920.

2. De Crespigny, 396.

v. Grant, 117, 570.

v. Hay, 254, 256.



LIST OF CASES.

Baillie v. Lockhart, 615.

v. Menzies, 61.

v. L. Saltoun, 452.

v. Scott, 489.

Bain ». D. Hamilton, 153, 415, 419.

v. Mags. of Wick, 173, 499.
Baines ». Baker, 333.

Baird, 206,

v. Baird, 578, 583.

v Ballantvne 760.

v. Dundec’ Mags., 40.

v. Fortune, 54, 60, 62, 172, 173, 176,

220, 234.

. Hamilton, 142.
. Kilsyth Feuars, 499, 501.
. Monkland Iron Co., 14, 432, 433.
. Neill, 580.
Robertson, 99, 170,
. Ross, 347, 375, 383.
. Thomson, 123, 124,

». Williamson, 317 433.
Baird’s Trs. ». L\nodoch 716.

v. Mitchell, 409 411

Bnirdie T Scartsonce, 449,
Baker z. Friak, 347.

2 Metropohtan Ry., 815, 817.

Balbegno, Ly. v. L., 717.
Balcarres, L. ». Ardmss, 73.
Bald ». Buchanan, 59,
Balds v. Alloa Colliery Co., 358, 403, 407.
Balfour 2. Baird, 523.
v. Douglas, 502.
Balfron, 638,
Ball, Daniel, 237.

v. Herbert, 239.

v. Metropolitan Board, 824.
Ballacorkish Co. . Hamson, 436.
Ballantine, 582, 972.
Ballard v. Dyson, 373.
Balleny v. Comb, 334, 337.
Balston v. Bensted, 436.
Bamford v. Turnley, 328, 334, 337.
Banbury Authority v. Page, 339.
Banffshire Lunacy Board, 200.
Bankart v. Houghton, 330.
Banks & Co. ». Walker, 355, 399.
Bannatyne ». Cranston, 121, 444, 449, 463.

Trs. v. Cunnm"lmme, 45.

Barbour, 208,

v. Halliday, 80.
Barclay ». E. Fife. 586.

v. M‘Ewen, 551.

v. Wilcox, 429.

Bargaddie Coal Co. v. Wark, 330.
Barker v. N. Stafford Ry., 820, 843.
Barkshire ». Grubb, 361,
Barlas v. Chalmers, 768.
Barnes ». Loach, 362.
v, Ward, 522.

Barony, 200.

Paroch. Board, 208.

v. Cadder Board, 471,
Barr, 199,

v. M‘Ilwham, 116.

». Robertson, 389, 390.
Barracks Comrs. v. Milroy, 199.
Barrhead Ry. v. Caledonian Ry., 646.

R

Xix

Barton Coal Co. v. Cox, 122,
Barvas, 640,

Batchelder ». Keniston, 100.
Bateman, 835.

v. Bluck, 280.

Bathgate v. M‘Arthur, 784.
Baxendale ». M‘Murray, 466.
Baxter v. Wood, 620.

Bayne v. Walker, 84.

Bealey v. Shaw, 465,

Beaton v. Dallas, 164.

v. Ogilvie, 366, 460.

Beattie v. Maxwell's Trs., 736, 740.

v. L. Napier, 83.

v. Rodger, 17.

v. Ures, 392, 396.

Beauchamp, 857.
Beaufort v. Mayor of Swansea, 234,
Beaumont ». L. Glenlyon, 92, 156, 357, 376,
377, 378, 498, 499,
Beck v. Carter, 522,
v. Rebow, 112,
Beckett ». Leeds Corp., 274.

v. Midland Ry. Co., 829.
Bedford, D. v. Dawson, 828.

Beer v. Beer, 615.
Beeston v. Weate, 479.
Begbie v. Boyd, 76, 607.

v. France, 10, 15.
Begg v. Jack, 15, 532,
Bell, 201.
. Bell, 622.
A Doualdsnn. 186, 759.
. Quebec Corp., 237, 239.
. Shand, 137.
. Thomson, 667,
. Wemyss, 642,
v. Wilson, 150, 410.
Belschier ». l\loﬂ"lt 609.
Bentieldshire Board v. Consett Iron Co., 420,
Benjamin v. Storr, 808,
Bennet ». Hinchy, 768.

v. Railroad Co., 524.
Bent v. Roberts, 697,
Berkeley’s Will, in re, 836.
Berry v. Holden, 96, 234, 236.

v. Stewart, 2635,

v. Wilson, 44, 265, 291, 350, 376.
Bertram ». Lanark Presb., 630,
Berwick, Mayor of, v. Hayning, 168, 320,

429, 470.

Bessant v. G.N. Ry., 519.

Bethlem Hosp., in re, 840.
Bethune ». Hume, 508.

Betts v. G.E. Ry., 857.

Beveridge v. Marshall, 346, 475.
Bidder v. N. Staffordshire Ry., 375.
Binning, 206.

v. Brotherstons, 83, 84.

Binny v. Binny, 614.
Bird v. Holbrook, 126,
Birkbeck ». Ross, 130.
Birmingham Corp. v. Allen, 310, 408.
Birrel v. Jones, 735, 736.
Bishop v. Dove, 759.
v. North, 375.
Black, 925.

eQeeca”

<



XX

Black v. Auld, 578, 909,

v. Bradshaw, 734, 739.

v. Caddell, 522, 523

v. Dryburgh, 16.

v. Formartine, &c., Ry., 519.

v. Laing, 124,

v. Mason, 61, 62, 283, 357.
Blackett ». Bradley, 417.
Blackfriars v. Berwick, 11.
Blackwell . Smith, 193.
Blackwood v. Alexander, 760.
LO" 391.
]Luman, 186.
. Ferguson, 760.
Ruickbie, 760,
. 'Thomson, 760.

v. Veiteh, 759.
Blades ». Higgs, 130.
Blaikie ». Farquharson, 615, 616.

Bros. v. Aberdeen Ry., 81, 82.
Blair (1863), 952, 970.
(1877), 911.

v. Allen, 1005, 1006.
. Baptie, 755.

v. Fowler, 641,

v. Hunter, Finlay, & Co., 436, 437.

v. Kersland, 60.

v. Lumsden, 772, 776, 782.

v. Matthew, 20.

v. Miller, 769, 783.

v. Mitchell, 776.

v. Ramsay, 120, 148, 154, 155,

v Rigg's Creds., 355.

v. Scott, 72.

, bhephmd 784,
Blnm v. Greig, 549.
Blantyre, L. (1859), 203.

(1863), 203.
(1877), 208.

v. L. Advocate, 232, 234.

v. Clyde f'rs., 240.

v. Dunn (1845), 17.

(1848),
457, 476, 480,

v. Jaffray, 498, 501.

Par. Board, 207.

Plaus v. Winraham, 613, 614.
Blenkiron 2. Gas Consumers Co., 311.
Blewett v. Tregonning, 298.

Bliss v. Hall, $27.

ce2aee

<

Blundell ». Cutteru]]. 217, 223, 224, 229, 239,

Blyth v. Robson, 738,
v. Topham, 523,
Hall Trs., 208.
Trust, 840.

Body v. Jeffery, 808,

Boleh v, Smith, 523.

Bolton v. Bolton, 358.

Bonar v. Anstruther, 805, 896.
v. Lyon, 717.
Bonomi ». Backhouse,

410, 417,

Bonshaw's Trs, 1. D. Quecnsberry, 501.

Bonthrone v. Downie, 458, 459,

Bontine v. Carrick, 596.

v. Dunlop, 575.
v. Graham (1837), 59, 575, 577

428, 429, 430, 439,

127, 404, 405, 409,

506, 931.

LIST OF

CASES.

Bontine ». Graham (183%), 71.
v. Graham's Trs., 596,
Borthwick, 607, 619,
v. Ly. Borthwick (1668), 92, 362, 377.
v, Borthwick (1730), 588.
v, Boyd, 18.
v. Kerr, 72,
v. Kirkland, 48, 53, 476, 479.
v, Strang, 92, 280, 346.
Boswell, 903.
v. Edinburgh Mags., 384, 553.
v. Hamilton, 642, 644.
v. Inglis, 351, 352, 355, 383, 399.
v. D. Portland, 627.
Botriphuie, 636.
Boucher ». Crawford, 95, 234, 248.
Bourne v. Liverpool Corp., 828.
Bowie v. Corbett, 84.
Bowman ». Henderson, 74.
Box v. Jubb, 318,
Boyd v. Boyd (1851), 591, 895, 900.
(1870), 595, 596.
v. Bruce, 35, 260.
v. Lanark Comrs.,
v. Shorrock, 116.
Boyes v. Renfrewshire Freeholders, 193.
Boytield v. Porter, 802.
Boylan v. Rutherford, 755.
Boyle, 922,
v. Tamlyn, 517, 518.
Bradbee v. Christ’s Hosp., 543.
Bradburn . Morris, 373, 374.
Bradley v. L.N.W. Ry., 822.
Bradshaw, 840.
Braid ». Douglas, 328, 464, 484.
Bramwell 2. Lacy, 341.
Brand v. Charteris, 92, 172, 474.
Brand’s Trs. v. Brand’s Trs. (1874),
109, 113, 116.

178.

104,

(1878), 106.
Brandon v. Brandon, 838, 841.
Branham ». Turnpll\e Co., 102,
Breadalbane, E. v. Jannoson (1875), 145, 147
(1Q7/), 571, 575, 595, 968.

v. Livingstone, 119, 123,

L. v. Campbell, 357, 378.

v. M‘Gregor, 273, 204, 374, 376.

. Menzies, 351, 377, 378.

M. ». Smith, 213.

Trs. v. Breadalbane, 892, 897,

v. Buckingham, 890.

v. Campbell, 836, 887, 891, 916, 919.
Brent v. Kimball, 126.

Brewer, 849.

Bridge of Allan Water Comrs. v. Alexander,
815, 846.

Bridges v. L. Saltoun, 452, 476.

v. Wilts, &e., Ry., 844,
Brisbane’s T'rs. ». Lead, 74, 329.
Briscoe v. Drought, 440, 479.

v. G.E. Ry., 813.

Bristow v. Cormican, 167.
British Scaweed Co., 199.

Fisheries Soc. v. Henderson, 666.
Broadbent v. Rowbotham, 425, 431.

z. Imperial Gas Co., 815.

Brock v. Copland, 126.



LIST OF CASES.

Brock ». Hamilton, 491, 492, 494,
Broder v. Saillard, 327.
Brodie 897, 898.

v. Cadel, 320,

v. L. Cawdor, 505.

v. Gordon, 129,

Rrook v. Jenny, 804.
Brooks v. Curtis, 516, 541.
Brown z. Amyott, 615.

v. Best, 465,

v. Boyd, 554.

. Burns, 342, 387, 397.

. Chadwick, 150.

Currie, 369.

. E. and G. Ry., 520.

. Holmes, 185.

Hunter, 138.

Ingram, 758.

. Kinloch, 233, 352, 879.
. Kirke, 264.

Kyd, 92.

Lamb, 22,

. Mags. of Kirkcudbright, 52, 264.
. Robins, 416,

. Soutar, 570.

. Stockton Ry, 857.

. Thomson, 128,

. Turner, 749.

v. Windsor, 313, 420.
Brownlow v. Tomlinson, 275.
Bruce (1868), 202,

(1874), 573, 895, 910, 928.
(1882), 202,
v. Bruce (1792), 506.
(1873), 642.

v. Bruce-Carstairs, 57, 59.

v. Carstairs, 588.

1 Dalrymple, 45, 176, 353.
. Elphingston, 434,
Erskine, 107, 146.
Grierson, 503.
Hunter, 486, 488.
Melville, 573.
Rashiehill, 235.
. Rose, 185.
. Sandeman, 246,
. Sinclair, 621.
. Veitch, 193, 199,
. Wardlaw, 291, 347, 371, 374.
Brunton, 613, 614.
Bryant v. Lefever, 381,
Brydekirk v. Hoddam, 628.
Brydges v. Fordyce, 615.
Brydon v. Gibson, 494,

v, Haldane, 185.

Trs., 198.
Bryson, 751.

v. Glasgow Mags., 669.
Buccleuch, D. v. Brown & Co., 14, 471,

». Cowan, 49, 236, 328, 330, 332, 339,

466, 468, 470, 471, 472.

v. Canynghame, 28, 31, 61.

v. Edin. Mags., 30, 99, 227.

v. Erskine, 175, 503.

v. Ewart, 884.

v. Hyslop, 74.

Testegdagadaeseae

=

LR R R )

v. Metropolitan Board, 814, 824, 828,829,

xxi

Buecleuch, D. ». Officers of State, 34.
Buchan, E., 589, 841.

Buchan v, Frechairn, 527,

Buchanan, 202, 837, 911, 925, 926,

v. Adv. L., 27, 47, 50, 235.

v. Bell, 293, 438, 567.

v. Carmichael, 49, 120, 331,

2. Clark, 506,

v. Cunningham, 193,

v. Glasgow Watcrworks, 13,

v. M‘Cuiloch, 755.

v. Marr, 400,

v. Stewart, 78.

Creds. v. Anderson, 73,
Buckland v. Buttertield, 107,
Burgess v. Brown, 121, 449, 452,
Burgy, Ly. v. Strachan, 40,
Burly, L. v. Sime, 146, 151.
Burnet v. Bush, 400.

Burns v. Bogle, 506.
». Ewing, 650,
v. Fleming, 107, 111,
Burt v. Barclay, 279, 252, 283.
Burton, 903, 913.
v. Moorhead, 126.
Bush v. Steinman, 808,
v. Trowbridge, 829,
Bute, Mx., 835, 924.

v. Bute's Trs., 118.

v. Rothesay Mags., 629.

Trs. v. Ly. Bute's Trs., 571,
Butt v. Imperial Gas Co., 380.
Butter, 939,

Butterworth . Crawford, 363.
Buxton v. N.E. Ry., 519.

Caddell ». Caddell’s Trs., 582.
v. Douglas, 622,
Cahill ». Eastman, 316.
Caird v. Evans, 732,
Cairney Hers. v. Strathbogie Presb., 635.
Cairns v. Boyd, 524.
v. Monteith, 758.
Caitcheon ». Rumnsay, 33, 38.
Calder v. Adam, 11, 254,
v. Learmonth, 376.
v. Robertson, 734,
Caledonian Ry., 195.
v. Daird, 426, 466, 471, 476,
v. Barr, 828, R56.
v. Belhaven, 363, 419.
v. Dixon, 420,
v. Fleming, 863.
v. Glasgow Union Ry., 819, 834, 858,
v, Henderson, 420.
v. Lockhart, 822, 824, 825.
v. Ogilvy, 828, 820,
v. Sprot, 153, 353, 358, 403, 414, 419,
v. Watt, 852,
Callender v. Callender, 895, 897,
v. Edington, 312,
Cameron v. Ainslie, 41, 95, 228, 230, 257,
242,
v. Fraser, 313
v. Macdonnel, 15.
Cameron’s Fac. v. Cameron, 617,
Trs. v. Cameron, 570.



xxil

Campbell (1815), 644.
(1850), 911, 939.
(1854), 920.
(1858), 205.
(1861), 202.!
(1864), 199, 891.
(1883), 970.

v. Allan, 401.

v. Anstruther, 614.
Argyll, D., 37, 61, 357.
v. Brown, 95, 97, 232, 234.
v. Bryson, 424, 425, 429.
Bute, Ms., 15, 449.

v. Campbell, 488, 500.

(1610), 259.

(1745), 613.

(1777), 374.

(1795), 613.

(1809), 132, 599.

(1815), 255, 256, 591.

(1818), 599.

(1831), 896.

(1848), 64, 66.

(1849), 614, 615.

(1860), 591, 897.

(1868), 572.

(1883), 775.

. Clydesdale Bank, 395, 398.
. Douglas, 503, 886.

. Dundas, 586.

. Edinburgh Mags., 245.

. E. and G. Ry. Co., 819.
Glenorchy, 22.

. Inland Rev., 702.
Kennedy, 311, 312, 549.

. Lang, 285, 288.

eI

Lerwick Her., 639.

Macdowal, 179.

M ‘Kinnon, 367, 377.

. Morison, 587.

Muir, 579.

Ord & Maddison, 522.

Richardson, 758.

. Scotland & Jack, 38.

. Seaman, 326, 334.

. Stirling (1661), 605.
(1813), 644.

v. Walker, 273, 796.

Wilson, 62.

feggsssmgane

LIST OF

. Leith Police Comrs., 293, 667.

.
Campbell’s Trs. v. Campbell, 609, 611.

v. Dingwall, 716.

Campbeltown Mags. v. Galbreath, 244, 246,

247, 248.
Cannon v. Villars, 347.
Cant v. Aikman, 11.

v. Borthwick, 588.
Capell v. G.W. Ry., 824.
Capps ». Norwich Ry., 842.
Capron, 617.
Cardigan ». Armitage, 154.
Cardross, Ly. ». L., 717.

v. Hamilton, 70.
Carey, 854.
Carfrae, v. Dunbar Min., 639, 641.
Cargill v. Muir, 486.

v. Portobello Mags., 293.

CASES.

Cargill Hers. v. Tasker, 649.

Carington, L. v. Wycombe Ry., 857,

859.

Carlile v. Douglas, 345, 346, 453, 476.

Carlisle Corp., 840.
Carlisle, Mayor of, v. Graham, 101.
Road Trs, v. Tennant, 796.
Carlyle v. Baxter, 34.
Carlyon . Lovering, 470.
Carmichael, 937.
v. Caledonian Ry., 828, 830.
v. Colquhoun, 482, 483, 484.
v. M‘Lean, 637, 638.
Carnbroe Ironworks, 208.
Carnegie, 925, 940.

v. Brand, 14, 267.
v. Brechin Mags., 269.
v. L. Kintore, 131.
v. Mactier, 131, 174, 175, 362, 499.
v. Montrose Mags., 11, 37.
v. Rosy’s Trs., 267, 268.
v. Scott, 74.
" v, Speid, 635, 636.
Carr v. Metropol. Board, 658.

Carron Co., 207.

v, Ogilvie, 239.

Carrubber ». Boyd, 493.
Carrubber’s Close v. Reoch, 566.
Carruthers ». Hollis, 518.

Carson v. Miller, 10, 289, 376, 392.
Carstairs ». Greig, 720.

Carswell ». Nith Comrs., 224.
Carter v. G.E. Ry., 842, 855.
Carver v. Piece, 117.

Cassie, 576.

Cassillis, K., v. Hamilton, 573.

v. Paterson, 514.

v. Sloan, 131, 133.

v. Wigtown Mags., 287.
Castle Douglas, 208.

Catheart v. Cathcart (1830), 571.
(1863), 571.

. Rochied, 492, 493, 494.

. Schaw, 584, 585, 596.

. Sloss, 16.

. Weir, 158.

Catton v. Mackenzie, 588, 590, 933.

Cave v. Cave, 112.

Cavers v. Turnbull, 52, 377.

Cavey v. Ledbitter, 334, 338. ,

Cawdor, E., 638.

v, L. Advocate, 72.
Chadwick ». Trower, 213.
Chalmers, 201.

v, Chalmers, 495.

v. Dixon, 318, 319.

v. Pew, 505, 506,

Chambers v». Law, 40.
Chapman v. Parlane, 522.

v. Robinson, 805.

v. Royal Bank, 703.
Charity v. Riddell, 334, 337.
Charters v. Currie Pars., 641.
Chase v. Silverstone, 429, 435.

eee

<

Chasemore v. Richards, 319, 431, 434, 435,

436, 444, 461.
Chatto v. Lockhart, 374, 378.
Cheape v. Ferguson, 44, 351.

L 3



W ———

LIST OF

Cherry, in re, 813.
Chipman v. Palmer, 328.
Chisholm v. Black, 17.

v. Chisholin-Batten, 26, 570.
Christie, 895.

v. Adamson, 133.

v. Landale, 245, 250.

v. Ruxton, 117.

v. Wemyss, 475,

v. Wilsone, 567.

Christison ». Hope, 41.
Churchill v. Evans, 521.
Clapperton ». Edin. Mags., 158, 159, 162,
628, 632.
v. Roger, 730.
Clark, 619.

¢. Caledonian Ry. Co., 519,

v. Crowder, 748, 749,

v. Gordon, 334, 438.

v. E. Howme, 44.

v. London School Board, 814.

v. Stirling, 16.

v. Wemyss, 605,

Claypole Rector, 835.
Clegg v, Dearden, 432,
Cleghorn v. Brand, 213.

v. Dempster, 208, 349,

v. Elliot, 74, 83, 580, 589.

v. Taylor, 314.

Clelland, 911, 939.

». Mackenzie, 355, 383.

». Morrison, 973.
Clerkington, 11.

Cleughton, 11, 37.
Climie . Wood, 106, 112, 115.
Cline’s Estate, ¢ re, 617.
Clinton v. Myers, 456.
Clulow’s Estate, in re, 615.
Clydesdale, Ms. v. E. Dundonald, 59.
Clyde Trs. (1866), 208,

(1868), 208.
Clyne ». Clyne's Trs., 73.
Cobb ». Mid Wales Ry., 830.
Cochrane, 835, 925, 973.
. Baillie, 578, 932.
. Cochrane, 603, 887, 891, 895.
. Ewart, 357, 359, 363, 365.
. Fairholm, 299, 349.
. Minto, 171.
. Paterson, 398, 401.
Cockburn v». Brown, 378.

v. Brown’s Trs., 613.

7. Robertson, 73.

v. Wallace, 390, 393, 395.
Colbron v. Travers, 1005.
Colchester Mags., 238.

v. Ellis, 381.
Cole v. Hughes, 536.
v. Raeburn, 759.
Colebeck v. Girdlers Co., H42.
Coleman v. Chadwick, 414.
Colgrave v. Dios Santos, 112,
Colley ». LLN.W. Ry., 333.
Collins ». Hamilton, 467, 469, 470, 471.

v. 8. Stafford Ry., 822.

Colliston, L. . E. Errol, 21.

Q

2eeaaq

Colquhoun, 580.

CASES. XXxin
Colguhoun ». Buchanan, 123, 127, 773.
v. Dumbarton Mags., 43.
v. Liddell, 137, 275, 743, 739.
v. D. Montrose, 224, 237, 238, 239 268,
271.
v. Paton, 12, 230, 237, 241, 242, 243,
245.
Trs. v. Orr Ewing, 236, 237, 238, 239,
446, 449, 451, 454,
Colt v. Caledoniun Railway, 829,
Coltness Iron Co., 204.
Colville ». Carrick, 341, 366.
v. Middleton, 326, 328, 330, 337.
Commercial Bank, 704.
Compton v. Richards, 365.
Conhocton Road v. Buffalo Ry., 327,
Coustable v. Constable, 617,
Conway v. Taylor 255,
Cooke’s Case, 107.
v, Chilcott, 349,
v. Forbes, 336.
Cooper v. Campbell, 131,
v, Jarman, 117.
v. Spence, 769,
v. Tough, 785.
Cooper & M‘Leod v, Edin. Imp. Trs., 345,
373.
& Wood ». N.B. Ry., 326, 335,
Copland 2. Hardinghuun, 522.
v. Maxwell (1510), 264, 270.
(1868), 484,
Corbett ». Porterficld, 591, 593.
v. Robertson, 386.
Corby v Hill, 522.
Corke v. Brims, 703, 704,
Cornwall ». Sanders, 734.
Corpus Christi Coll., 840.
Corry v. G.W. Ry., 520.
Cotter v. Metropol. Ry., 844.
Coulthard ». Mackenzie, 224, 267,
Coventry v. L.B.S.C. Ry., 859.
Cowan 7. Dalziel, 126.
v. Edin. Mags., 245.
v. Kinnaird, L., 49, 168, 329, 330, 353,
457, 930,
v. Stewart 354, 367,
Cowan & Strachan v. Inland Rev., 698,
Cowie v. Cowies, 403, 495,
Craig 208, 975,
v. Cochrane, 606,
v, Fleming, 494, 502.
v. Gauld, 399,
v. M‘Kie, 762
v. Meikle, 709.
Craigie, 178.
v. Craigie, 577, 591,
Cranston v. Gibson, 190,
Cranwell ». London Mayor, 855.
Craw, 125,
Crawford (1850), 913.
(1853), 915.
Bethune, 51,
Clyde Trs., 256.
. Dixon, 534.
. Durham, 33, 51,
. Field, 375, 38K,
v. Hotchkis, 589, 502,

seez

<



XX1v LIST OF

Crawford v. Maxwell, 175.
v. Menzies, 24, 62, 283, 286, 357.
v. Stewart, 207, 646.
E. ». Rig, 511.
Crawfords, 916.
Crawfordjohn v. Glaspen, 605.
Crieff Feuars v. Hers., 159, 160, 633.
Croall v. Edin. Mags., 388.
Croft ». L.N.W. Ry. Co., 829.
Croll v. Sc. Central Ry., 647, 648.
Crook v. Seaford Corp., 97.
Crossley ». Lightowler, 328, 332, 363, 441,
470, 477.
Crowhurst v. Amersham Board, 527.
Cruickshanks ». Henderson, 428.
v. Sandeman, 589, 846,
Crump ». Lambert, 327, 334, 335.
Cubbison v. Hyslop, 26, 27, 31.
Cubitt v. Porter, 515.
Cuddie ». M‘Kechnie, 557.
Culling v. Tafinal, 106, 116.
Cullwick ». Swindell, 114, 115.
Culross ». Erskine, 377, 878.
Mags. v. E. Dundonald, 95, 96, 232.
v. Geddes, 95, 98.
Cumming ». Brown, 399.
v. Cumming, 582, 900.
v. Smollett, 256.
v. Thomson, 635, 636, 639, 640.
Trs. v. Cumming, 572.
Cunningham ». Cardross, 493.
. Cunningham (1733), 619.
(1778), 164.
. Deans, 630, 631, 637, 644.
. Dunlop, 170, 377, 378.
. Edin., &c., Ry., 847.
. Kennedy, 463,
. Taylor, 270.
Trs. v. Duke, 617.
Currie v. M‘Gregor, 564.
Curtis ». Mills, 126.
Customs Comrs. ». L. Dundas, 213,
Cuthbertson v. Young, 48, 230, 280, 282,
283, 285, 286, 287, 289, 291.

eee <

e S

Dakin ». Cornish, 462.
Dalbeattie L. A., 208.
Dalgleish ». Stirling, &c., Ry., 819, 843.

v. Wright, 759.

Dalhousie, E. v. Crokat, 618,

v. M‘Inroy, 92, 260, 261, 263.

Trs. v. E. Dalhousie, 957.
Dalmahoy v. Horsburgh, 11.
Dalmorton Tenants, v. E. Cassillis, 357.
Dalrymple, 889, 904, 917, 928.

v. Hay, 502.

v. Herdman, 393.

v. E. Stair, 59, 176.
Dalrymples v. Cs. Glencairn, 577.
Dalton ». Angus, 49.

Dalyell v. Dalyell, 570.

Damitston ». Linlithgow Mags., 21.
Danby ». Hunter, 812.

Dand v. Kingscote, 154, 375.
Daniels v. DPotter, 522.

Darrie v. Drummond, 279, 284.

Darroch v. Ranken, 92

CASES.

Dashwood, 840.
Dauney v. Moir, 375.
Davidson, 891.
v. Anstruther-Easter Mags., 92.
v. E. Fife, 49, 282, 289, 795.
v. Gill, 273.
v. Gray, 758.
v D. Hamilton, 151, 152.
v. Heddell, 506.
v. Mercer, 400.
Davics's Estate, in re, 835.
Davis v. Jones, 107, 116.
v. Stephen, 290, 808.
v. Treharne, 417, 418.
Davvell v. Roper, 149, 150.
Davys, 910, 930.
Dawson v. Glasgow Mags., 346.
v. Watson, 760.
Dean v. Allalley, 113.
v. Clayton, 12¢.
Deans v. Abercromby, 549.
Deas ». Edin. Mags., 388.
De Eresby’s Trs. v. Strathearn Hydropathiec
Co., 426, 460.
Deer Presb. v. Pitsligo Hers., 645.
Deeside Ry. Co. v. Pitfodels Land Co.,
193.
De La Warr v, Miles, 41.
Delhi ». Youmauns, 435.
Dempster, 226.
Denham v. Denham, 577.
Denholm v. Denholm, 493.
Dennistoun v. Bell, 554, §55.
v. Campbell, 193.
v. Thomson, 396, 398, 402.
Denovan . Johnstone, 612.
Dent v, Auction Mart Co., 381,
De Virte ». Wilson, 958.
Dewar v. Fraser, 320, 333, 345.
D’Eyncourt ». Gregory, 106, 110, 112.
Dick, 170.
Dickinson v. Grand Junction Canal Co., 431,
435.
Dickson, 917.
v. Blair, 489.
v. Dickie, 10, 15, 22.
v. Dickson (1786), 581.
(1823), 606, 607, 608, 609, 620, 622.
(1851), 588,
(1855), 590, 592, 895, 925, 926.
v. Lanark, &c., Road Trs. 13.
v. Morton, 561.
Dillmann ». Repp, 334.
Dillon ». Camphell, 570, 586.
Dingwall ». Dutf, 608.
v. Farquharson, 374, 379.
v. Gardiner, 635, 639.
Dinnell v. M‘Master, 185.
Dinneston ». Welsh, 494, 495.
Dinwiddie ». Corrie, 378.
Dirom ¢. Butterworth, 389, 391, 392, 397.
v. Littles, 268.
Divisional Council ». De Villiers, 801.
Dixon v. Monkland, &c. Ry., 375.
Dixons ». Buchanan, 152.
Dobbie ». Halbert, 16, 162.
Dobson v. Blackmore, 237.



LIST OF

Dodd ». Burchell, 363.

v. Holme, 313, 411, 412,
Dollar Min. ». D. Argyll, 641.
Don ». N.B. Ry., 828,

Don Fishers, 268.
Den Hers. v. Aberdeen, 270.
Donald ». Boddan, 137.

v. Glen, 375. -

v. Humphrey, 334.
Donaldson ». Pattison, 566.

v. E. Strathmore, 459,

Trs. . Forbes, 369.
Donegal’s Trust, in re, 827.
Dougall ». Hutchison, 567.
Douglas v. Baillie, 502,

v. Douglas, 589, 6§93, 896.

v. Douglas’s Trs., 82, 84,

v. Glassford, 577.

2. Hozier, 376.

v, Inglis, 506.

v. Johnston, 577.

v». LLN.W. Ry., 838.

v. Lyne, 92,

v. Monteith, 312.
v. Scott, 593, §95.
v. Wedderburn, 73.
v. Young, 698, 700.
Dovaston v. Payne, 518.
Dove v. Reid, 758.

v. Young, 762.

Dow and Gordon v. Harvey, 530, 541.
Dowall v. Miln, 107, 108, 112,

Dowie v. Oliphant, 334, 337.
Dowling v. Pontypool Ry., 820.
Dowuie v. E. Mory, 440, 470.
Downs v. Stevenson, 133,

Drumkillo ». Laing, 21.

Drummond ». Drummond, 65.

@. Hunter, 620.

v. Monzie Hers., 159, 633.

v, Swanston, 502,
Drummore, L., 193.

Dudden v. Clutton Union, 431.
Dudgeon 2. Thomson, 16.
Dudley ». Ward, 107, 108, 113,
Dufl, 837.

v. Abercrombie, 192.

v. Brodie, 162.

v. Fleming, 620.

Ross & Co., ». Kippen, 80.
Duff’s Trs. ». Shand’s 1I'rs., 616,
Dugdale v. Robertson, 414.
Duguid ». Farquharson, 379.
Dumbarton Mags. v. Glasgow Mags., 251.

v. Graham, 268.

Dumfries, 208.

Mags. v. Nith Hers., 269.

Waterworks ». M ‘Culloch, 465.
Dumont v. Kellogy, 456, 461.
Dunbar, 614, 645, 897.

v. Dunbar, 895.

v. Gordon, 510.

v. Levack, 339.

v. Sawers, 352.

2. Sinelair, 172.

Hers. v. Mags., 179.

Mags. v. Kelly, 70, 245, 251,

CASES. XXv

Dunbar's Trs. v. British Fisheries Soc., 716,
717, 720, 722, 723.
Duncan ». Findlater, 522,
v. Kids, 508.
v. Lees, 279, 283, 234, 286.
v. K. Moray, 326, 331.
2. Scott, 277.
v. Small, 186.
Dundas v. Biggar, 492.
v. Elphinstone, 377.
v. Murray, 575.
v. Nicolson, 160, 628.
Dundee Gas Comrs., 208,
Harbour Trustees ». Dougall, 244, 247,
255.
Mags. ». Hunter, 299, 377.
Parson ». Inglish, 345.
Perth, and Avbroath Junction Ry., v.
Richardson, 825,
Police Comrs. v. Hunter, 299.
v. Mitchell, 293.
Dundonald, E. v. Dykes, 26, 36.
Dunfermline, Cs. v. Pitmedden, 11,
E. v. E. Callander, 607, 619.
Ly. v. Earl, 605.
Minister v. Heritors, 636.
Dunlop (1855), 886, 940.
(1858), 204.
v. Dean, 566.
v. Drumelzier, 378.
v. Robertson, 321, 381.
Trs. v. Corbett, 151, 410, 412, 415.
Dunn ». Cotesworth, 760.
v. Hamilton, 14, 467, 468, 469, 470, 472.
Dunnichen, 637.
Dunning Min. ». Hers., 631.
Dunoon Pres. v. Campbell, 14.
Dunse v. Hay, 350.
Dupplin, V. ». Hay, 677, 910.
Durham v. Durham, 58,
v. Hood, 119, 407, 432,
Durham, &c., Ry. v. Walker, 375.
Durie ». Burntisland, 129,
v. Thomson, 642,
Dutton ». Strong, 242.
Dyce v. Hay, 153, 279, 297, 345, 349, 417.
Dysart Mags. ». E. Rosslyn, 571, 903,

Eaden v. Firth, 335.
Eadon ». Jeticock, 411, 418.
Eagle v. Charing Cross Ry., 822, 828.
Earlsferry Mags. v. Malcolin, 299, 347, 349,
East and West India Docks Ry., 825, 828,
833.

v. Bradshaw, 8§23,

v. Gattke, 773.
Eastern Counties Ry., 844.

v. Hawkes, 815.

v. Marriage, 847.
East Lincoln Ry., 827.
East London Ry. v. Whitechurch, 860.
East London Union v. Metrop. Ry., 824,
Easton v, List, 768.
Ecclefechan Case, 334.
Eccleshill Local Board, 830,
Keelesiastical Comrs. v. N.E. Ry., 122.
Edgar v. Maxwell, 58.



xxvi

Edinburgh v. Leith, 355.
Mags. v. Brown, 383, 401.
v. Macfarlane, 393, 395, 396, 397.
v. Paterson, 293.
v. Paton &
401.
v. Scot, 101, 242, 243, 244, 246.
v, Shipowners of Leith, 245.
Ministers v. Mags., 250.
P.F. v. Dott, 567.
P.F. v. Wilson, 133,
University v. Greig, 199, 200, 649.
and Glasgow Ry. v. Adamson, 648.
v. Dymock, 567.
v. Hall, 648, 651.
v. Meek, 648, 651.
v. Monkland Ry., 856.
and Northern Ry. v. Leven, 819, 826.
Glass'Ho. Co. v. N.B. Ry., 825.
Perth and Dundee Ry., 844.
v. Arthur, 208.
Presb. v. Mags., 716.
Water Co. v. Waug,h 310.
Edington v. Home, 52.
Edmonds v. Eastwood, 984.
Edmonstone, 967.
». Edmonstone, 895.
v. Kilsyth Comrs., 666.
Eglinton, E., 891, 898, 899, 917, 934, 925,
v. Campbell, 124,
2. Hamilton, 573.
Eiston ». Eiston, 610.
v. Longlands, 129.
Elgin Mags. v. Gatherer, 635, 641.
v. Robertson, 48, 53, 280, 282, 289.
Wrights v. Hutchison, 66.
Elibank, E. v. Campbell, 59.
v. Renton, 18, 597.
Elliot, 822, 924.
v. Elliott, 593.
v. Hunter, 636, 638.
v. Ms. Lothian, 716, 718, 723.
v. Pott, 74.
v. Wilson, 580.
Trs. ». Elliot, 614, 885, 886.
Elliotson v. Feetham, 327, 335.
Ellison, 813.
Elphinston ». L. Blantyre, 717.
Elshsheels, Ly. ». L., 618.
Elwell ». Crowther, 408.
Elwes v. Maw, 105, 106, 113, 114.
v. Payne, 14.
Elwood ». Bullock, 805.
Embrey v. Owen, 127, 427, 444, 461, 462.
Emslie v. Fraser, 612.
Ennor v. Barwell, 431.
Errington ». Metropolitan Ry., 420.
Erskine (1850), 590, 591, 923.
(1852), 923.
Aberdeen, &c., Ry., 841.
E. Mar, 588, 591.
Montrose Mags., 226.
Stirling, 268.
Eton College, ex parte, 813.
Evans v. Botterill, 749.
v, Davis, 341.
v, Oakley, 805,

sagae

Ritchie, 329, 383, 399,

LIST OF CASES.

Ewen v. Turnbull’s Trs., 326, 328, 330, 340
466, 467, 471, 476.
Ewmg . Campbell 340, 385,
v. Campbells, 398,
v. Ewing, 606.
v. Hastie, 341, 393.
v. Lennox, 95.
v. York, 98.
Eyre v. E. Moray, 470, 476.
Eyton v. Denbigh Ry., 817.

Fairies v. M‘Guffie, 756.
Fairlie v. E. Eglinton 452.
v. Fairlie, 589.
Trs. v. Fairlie, 577.
Falconer v. Aberdeen Ry., 825,
v, Somerset Ry., 814, 846.
Falkirk, 631.
Gas Co., 208.
Falkland v. Cmnnchacl 348, 475, 476,
Hers. v. Kirk-sess., 158.
Fardell v. Wemyss, 281 374, 375.
Farie ». Leitch, 159, 628.
Farqubarson (1849) 919.
(1853), 937.
(1856), 885.
v. E. Aboyne, 258.
v. Farquharson,
94
v. Watson, 334.
Fenton v. Dirleton, 494.
Ferguson, 754.
v. Arbroath Mags.,
v. Dowall, 254, 255.
v. Fall, 293,
v. Ferguson, 607.
v. Ferguson’s Trs., 611.
v. Glasgow, 642,
v. Hood, 855.
v. Laidlaw, 524.
.
.
v.

15, 446, 449, 451,

639.

. Lang, 186, 755.

. L.B.8.C. Ry., 846. -

. Marjoribanks, 655.

v. Shirreff, 290, 295, 439, 482, 484.
Fernie ». Robertson, 78.
Ferrar v. London Sewers Cornrs., 815.
Ferrers v. Statlord, &c., Ry., 824.
Ferrier v. N. Monkland Sch, B., 662.

v. Walker, 375, 376.
Festing v. Ds. Somerset 1005.
Field v. Carnarvon Ry., 843,
Fife, E. v. Banft Mags., 14

v. Gordon, 15, 43, 268.

v. Sinclair, 46.

Ferry Trs. v. Dysart Mags., 11, 256,

J.P.s z. Kinghorn Mags., 256.

Trs. v. Cuming, 41, 174, 233, 499.

, Ry. v. Deas, 519, 825, 848.

Road Trs. v. Cowdenbeath’ Co., 795.
Filliter v. Phippard, 312,
Fimister v. Milune, 402.
Fincastle, 946.
Fincastle, V. v. E. Dunmore, 910, 946,
Finch v. G.W. Ry., 45, 352, 374.
Finlayson . Munro, 886.
Firmstone v. Wheely, 120, 432.
Fisher v. D. Athole's Trs., 443.



LIST OF

Fisher ». Dixon, 104, 106, 107, 109, 110, 111,
113, 116.
v. Prowse, 522.
Fitch v. Rawling, 298.
Fitzhardinge v. Gloucester Canal, 824.
Fleming, 886, 891, 916, 924.
Baird, 93, 99.
Cal. Ry., 842.
. Howden, 35, 5§78, 579.
. Orr, 126.
Ure, 335, 566.
Trs. v. Fleming’s Tutors, 592,

maggs

- Flemon’s Trusts, in re, 810,

Fletcher v, Fletcher, 5589,
v. Fletcher's Trs., 587.
v. Rylands, 316, 317.
v. Smith, 433,
Flowerdew ¢ Buchan, 623,
Floyer v. Banks, 1005.
Fogo, 687, 691.
Fooks v. Wilts, &e., Ry., 842,
Foote v. Merrill, 121.
Forbes, 200, 203, 205, 495.
. Anderson, 132, 378.
. Drumnmond, 117.
. Duncan, 738.
. Forbes (17635), 70.
(1774), 495.
(1829), 45, 273, 276, 288, 359,
373.

. Gibson, 649.

. Gordon, 759.

. Halley, 759.

. Innes, 12.

E. Kintore, 270, 483.
Lea Conservancy, 238.
. Livingston, 51, 146.

. Morison, 796.

. Smith, 16, 265, 268.

. Udney, 259, 261.

. Wilson, 384.

. v. Gammuell, 594.

v. Leys, Masson, & Co. (1824), 271.

(1831), 269, 271, 328.

Ly. v. L. Forbes, 71, 606, 617.

Ford, 201.

Foreman ». Free Fishers of Whitstable, 214,
216, 224, 244.

Forfar Burgh v. Hers., 641.

Forsyth v. Durie, 176.

Forth & Clyde Canal Co., 195.

Navigation Co. v. Wilson, 148,

&c., Ry. v. Ewing, 819, 825.
Fortrose Mags. v. Maclennan, 163, 633.
Fortune, 845.

Foster v. Wright, 101, 483.
Fotheringhame v. Graham, 259.
Foulis v. Allan, 621.
Fowler ©. Commercial Bank, 390, 391, 393.
Frame v. Cameron, 334, 335, 338, 339, 340.
Francis v. Hayward, 120.
Franconia Ca., 215.
Fraoklin Coal Co. v. M*Millan, 122,
Fraser (1840), 891.

(1858), 201.

(1867), 202, 204.

v. Chisholm, 95.

ataen

fgeagagaegtRane

[l

CASES. xxvil

Fraser v. Downie, 386, 398, 399,

. Duff, 43, 268.

. Fraser, 586, 886.

. D. Gordon, 43.

. Grant, 50, 172, 263.

. Lawson, 128,

. L. Lovat, 593, 594, 886.
(1840), 891,
(1852), 923, 926.

v. Younger, 523.

Trs. v. Cran, 17, 336, 338, 339.
Free St Marks v Taylor's Trs., 855, 390,

391, 392, 393.
Fremantle, v. LLN.W. Ry., 312,
Fritz v. Hobson, 347, 808.
Frizell v. Thomson, 490, 494,
Frompton v. Taflin, 804.
Fullarton v. Baillie, 219.

v. Hamilton, 61, 64, 63, 66.
Fulton ». Dunlop, 166.
Fumartoun ». Lutefoot, 73.
Furniss v. Midland Ry., 846.

<

aesas

Gabell ». Shevell, 991.
Gadzeard v. Sherifl of Ayr, 20.
Gairlies v. Torhouse, 257.
Gairlton, L. v. Stevenson, 45, 345, 353.
Gairntully ». St Andrews, 35.
Galbreath v. Armour, 120, 273, 276, 373.
Trs. v. Eglinton, 335, 410.
Gall v. Greenhill, 502, 504,
Galloway v. King, 523.
v. London Mayor, 813, 820.
v. Nicolson, 647, 649,
v. Somerville, 141.
v. Tailfer, 10,
E. v. Mackenzies, 623.
v. Nixon, 18.
Gammell, 919.
v. Cathcart, 594.
v. Riddell, 258.
v. Woodsand Forests, 214, 234, 257,258,
Gann 7. Free Fishers of Whitstable, 214,
216, 224.
Garden v. E. Aboyne, 233, 349, 353, 355.
Gardner v. Beresford's Trs., 21,
v, Charing Cross Ry., 846.
2. Fraser, 338.
v. Scott, 93.
v. Walker, 463.
Gardyne, 911.
v. Royal Bank, 39.
Gariochs v. Kennedy, 438.
Garton v. G.W. Ry., 860.
Garwood v. N.Y. Central Co., 462.
Gaskell, 840,
Gautret v. Egerton, 523,
Gaved v. Martyn, 470.
Gavin v. Trinity House, 159.
Gayford v. Motlat, 359.
v. Nicholls, 411,
Ged v. Buker, 38.
Geils v. Adv. L., 27, 47, 50, 235.
v. Thompson, 20, 278, 286, 295, 475.
Gellatly v. Arrol, 376, 549, 552, 559, 560,
563,
German v. Chapman, 341, 398.



XXVl LIST OF
Gerrish v. Clough, 446.
Gibb, 911.
v. Bruce, 11, 22, 374.
Gibbs v. Wlllmms, 440.
Gibson ». Bonmngton Sugar Co., 92, 94, 98,
v. Hammersnuth &c., Ry., 846.
v. Oswald, 500.
v. Reid, 588.
Gibson-Craig v. Cochrane, 606.
Gilbertson v. Mackenzie, 224, 225, 267,
Gilchiist v. Houston’s Trs., 503.
Giles v. Grooves, 256.
Gill ». Dickinson, 419,
Gillan ». Milroy, 749.
Gillespie, 904.
v. Russell, 149.
Gillies v. Maclachlan’s Reps., 82.
Gilmore ». Driscoll, 413, 416.
Gilmour v. Cannon, 759.
Girdwood v. Paterson, 91.
Girdwood & Co. v. Camphell, 251.
Girvan ». Campbell, 200, 760.
v. Smith, 528.
Gladstone, 206.
Glasgow & Barrhead Ry. v. Nitshill Coal Co.,
823, 825.
&c., Canal Co. ». Glasgow Ry., 856.
& S.W. Ry. ». Banks, 699, 702.
City Union Co. ». Macbrayne, 814, 8486.
Coal Exchange Co., 700.
Coul Exchange Co. v. Glasgow City Ry.,
814.
Corporation v. Inland R.,
704.
E. 885, 913.
E. . Miller, 631, 645.
v. Murray, 638, 639.
Gas Light Co. ». Adamson, 208, 648.
Iron Co., 200.
Jute Co. v. Ure, 393, 402.
Mags., 208.
v. Bell, 320, 347.
&c., Road Trs. ». Tennant, 20, 286.
v. Whyte, 20, 280, 2886.
Royal Intirmary v. Wyllie, 636, 537. '
Union Ry. ». Hunter, 828, 829.
v. M‘Ewan, 855, 819.
University, 200.
Waterworks ». Aird, 334, 337.
Glass, 206.
Glassel v. E. Wemyss, 94.
Glassford v. Astley, 320, 381.
Gilave v. Harding, 361.
Glencairn, Cs. ». Grahame, 588, 591,
Glendinning v. Gordon, 10, 172.
Glen v. Bryden, 13, 170.
v. Caledonian Ry., 15,
v. Colquhoun, 775.
v. Scales’s Trs., 30.
Glenlee v. Gordon, 453, 454.
Glenorchy v. Campbell, 49.
Gloag v. Rutherford, 587.
Glossop v. Acton Bd 466.
Glover ». N. Staffordshire Ry., 814.
Trs. v. Glasgow Union l.y 857.
Glyn v. Aberdare Ry., 821.

695, 700,

CASES.

Gold ». Houldsworth, 340, 342.
Goldie ». Oswald, 289, 331.
Goldsmid ». Tuubrldge Wells, 328, 467.
Gollan, 921.
Goodnian 1. Saltash, 227, 296, 299.
Gordon (1851), 917.
(1860), 924.
v. L. Adv., 576, 931.
v. P. Albert, 922, 043,
v. Anderson, 177.
v. Chisholm, 589.
v. Dewar, 581.
v. Duff, 331, 448.
v. Gordon (1751), 193.
(1784), 61.
(1806), 76, 117, 613.
(1811), 595, 596, 597.
(1846), 630, 631.
v. Grant, 28, 91, 92, 156, 498, 499, 501,
502, 504.
v. Maitland, 83.
v. Marjoribanks, 389.
v, Mosse, 911.
v Murray, 267, 576.
v. Rae, 884.
v. Wolrige, 261.
Creds. ». Gordon,
Gore Langton, 840.
Gore v. English Fishery Comrs., 268.
Gosling v. Brown, 131, 751.
Gos\wll 204.
Gould v. M‘Corquodale, 368, 393, 396, 397,
398.
v. M‘Kenna, 438.
v. Staffordshire Potteries Co., 824.
Govan v. Lang, 509.
Gow v. Watson, 754,
Trs. v. Mealls, 361, 362, 363, 369.
Gracie ». E. Stair's Trs., 73.
Graham, 934.
v. Boswell, 99, 170.
v. Caledonian Ry., 838, 841, 842.
v. Clackmannan Ilers., 692.
v. Douglas, 366, 378,
v. D. Buccleuch, 729.
v. D. }laml}ton, 14, 35, 151, 152, 260,
350, 375.
v, Grexg, 320, 556, 562.
v. Hunter, 577.
v. Kirkealdy Mags., 15, 299, 300, 331,
533, 540.
v. List, 767
v. Loch, 452, 468.
v. Mackenzie, 137.
v. Orr, 30, 38.
. Renfrewshire Road Trs. (1849), 801,
802,
. Rennie, 500.
v. Sharp, 20, 280, 286.
. Watt, 36.
“l()tllels 204.
Tr. ». Boswdl 170, 502.
Grand Junction Caual v. Shugar, 408, 436.
Grant (1743), 71.
(1850), 841.
(1851), 840.
(1858), 204.

575, 676, 577.

]



LIST OF

Grant (1859), 203,
(1873), 203.
v. Barclay, 137.
r. Dundas, 70, 73.

v. D. Gordon, 224, 237, 238, 239, 259,

270.

r. Grant, 37, 377, 499.

v. Grant’s Trs., 928,

v. Law, 10.

v. Mackenzie, 185.

v. M'William, 266, 270.

v. Rose, 226.

. W nght 768,
Graulich ©. Wurst, 5§23,
Gray, 903.
. Blairs, 506.
. Bonar, 133, 138,
. Boston Co., 313.
. Ferguson, 354.
. Fotheringham, 65, 67.
Gray's Trs., 928.
Greig, 554, 561, 564,
. Hamilton, 92,
Harris, 316.
Hope, 31.
. Maxwell, 320, 345, 346, 453, 476.
. N.E. Ry., 824.
. Petrie, 17, 18.
. Seton, 607.
. Wardrop, 508.
. Watson, 12, 73.

Bs., 589, 591, 593.

_ Bs. . Richardson, 259, 505.

L. v. Sime, 2638.

Great Western Ry. v. May, 857.

v. Swindon Ry., 818.
Greatrex v. Hayward, 426.
Green v. Philips, 110.
Greenhill v. Allan, 401,

v. Forrester, 401,
Greenlaw v. Creich Hers.,
Greenock Case, 164.
Greenock v. Stewart, 624.

Mags. v. Gardener's Soc., 158,
Greer v. Stirlingshire Rd. Trs., §06.
Gregory . Burts, 568.

v. Wemyss, 137,

Greig v. Brown, 356.

v. Edin. Mins., 649, 651.

v Jo;{: 785,

v. Kirkcaldy Mags., 255, 289.

r. M‘Creath, 761.

Greville . Thomsmn, 648,
Gribbs v. Thompson, 475.
Grierson, 576.

v, Cheshire Lines, 846.

v. Sandsting Sch. B., 13, 379.
Griersons v. Grant, 639.
Grosvenor, L., 751.

v. Hampstead Ry., 846.
Grozier . Downie, 459.

Guest v. Poole, &c., Ry., 818.
Guild ». Scott, 287.

Trs. v. Guild, 610, 611.
Guilden-Sutton Incumbent, 840,
Gullick ». Tremlett, 3306,

Gun v. Paterson, 755.

TeaRAIeIeILTILS

638.

CASES. XXiX

Guthrie 2. Dunbar, 258,
v. G.S.W. Ry., 824.
| v. Mackerson, 613, 614, 641.
v. Sornbeg, 70.
. Guy ». Reston, 754.
! v. West, 528,
¢+ Gwinnell . Ldlll(’l 552,

Haag v. Vanderburgh, 333,
Hacket 2. Watt, 605, 619,
Hadden v. Moir, 11.
Hadley v. Taylor, 808,
Hagart v. Agnew, 577,
v. Fife, 9, 230, 236, 237.
Haig v. Haigs, 578,
Huigues v. Haliburton, 10,
Haining v. Selkirk, 379, 499.
Halbert v. Bogie, 495.
Haldane v. Ogilvie, 72.
Haley v. Hammersley, 115.
Halkerton v, Scott, 43.
v, Wedderburn, 119, 381, 524.
Halkett v. E. Elgin, 434,
v. Watt, 84.
Hall ». Callender, 506.
v. Corbet, 553, 555.
v. Glasgow City Union Ry. (1881), 860,
{1883), 860,
r. Knox, 798.
v, Nottinghan, 298,
v. Whillis, 224, 225,
Hallen ». Runder, 105,
Halley v Stirling, 755
Halliday ». Bruce, 489.
v. Gardine, 620.
Hally ». Lang, 19, 22.
Hamilton (1852), 926.
(1853), 928,
(1857), 885, 891, 895, 918.
(1858), 837, 840.
(1867), 913.
(1881), 204.
v. Allan, 17,
v. Bentley, 148,
v. Caledonian Ry., 18,
v. Cambuslang Min., 632,
v. Chancellor, 77, 893.
v, Clason, 637.
v. Edingtou, 121, 444, 449, 463.
v. Hamilton, 569, 883, 932,
v. Hamilton Presb., 630, 631, 632, 645.
v. Johnston, 80,
v. M‘Callum, 272,
v, Maxwell, 641,
v. Millar, 580.
v. Montgomery, 715.
v. Overshiels, 11.
v Va. Oxfurd, 596.
v. Scott, 636.
v. Turner, 410, 411, 415, 416.
©. Westenra, 58.
Trs. v. Fleming, 620,
v. D. Hamilton, 58.
Ds. v. Duke, 607, 608, 619.
Mags. v. D. Hamilton, 157, 159.
l Hammersmith, &c., Ry., v. Brand, 815, 828,




XXX LIST OF CASES.

Hannah v. Dodds, 761.

Hannay ». Creds. of Bargaly, 92,
Hansell ». Jollard, 42.

Hanson ». M‘Cue, 431.

Harcourt v. Low, 738.

Hardcastle ». S. Yorkshire Ry., 523.
Hardie v. Port-Glasgow Mags., 612,
Harding v. Metropolitan Ry., 820,
Hare ». Cork, &c., Ry., 842..
Hargreaves v. Diddans, 236, 482.
Harley v. Campbell, 93.

Harlow v. Peterhead Hers., 631, 641, 642.

Harper v. Armonr, 11.
Harris v. Dundee Mags., 345, 380.

v. Leith Comrs., 293,

v. Mobbs, 808,

v, Ryding, 154, 417.
Harrison, 811.

v. Good, 335.
Harrop v. Hirst, 295, 475.
Harrop’s Estate, 838,
Harrower's Trs. v. Erskine, 154.
Hart, 201.

v, Carruthers, 376.
Hartford ». Brady, 520.
Harvey ». Hamilton, 59.

v. Harvey, 112.

v. Lindsay, 277, 279, 296, 297, 348.

v. Lyme Regis, 246.

v. 8. Devon Ry., 846.

v. Stewart, 153, 378.

v. Walters, 438.

v. Wardrop, 432
Hasluck v. Pedley, 617.
Hastings, 922, 943.

Corp. ». Ivall, 230.
Hawarden, \};. v. Howden, 574,
Hawkins, 820.

Hawley, in re, 823.
Hawthorn v. Gordon, 495.
Hay, 202, 208, 924.
v. Feuers, 449,
v. Hepburn, 177.
v. Littlejohn, 312,
v. E. Morton, 280, 287, 289, 290.
v. Perth Mags., 266, 267.
v. Robertson, 352, 368,
v, Williamson, 164.
Hay’s Trs. v. Young, 14, 125.
Haynes v. Haynes, 819, 820."
Haywood 2. Metropol. Ry., 830.
Hazle ». Turner, 119, 120, 121.
Heatherton ». Watson, 229,
Hebden v. Bentley, 743.
Hedges v. Metropol. Ry., 820,
Heggie v. Nairn, 478,
Helensburgh Mags. ». Cal. Ry., 815.

Hellawell v. Eastwood, 106, 107, 111, 112.

Hellon ». Hellon, 329.
Henderson (1815), 74.
(1871), 206.

v. Abernethy Mags,, 501,

v. Arnot, 53.

v. Callendar, 728.

v. Mackenzie, 126.

v. Maclellan, 16, 17.

r. Makgill, 501, 504

Henderson ». Maxton, 755,

v. E. Minto, 296, 297.

v. Nimmo, 390, 393.
Hepburn, 204, 504.

v. Callander, 716.

v. Campbell, 93.

v. Davis, 915.

v. D. Gordon, 92, 498.

v. Justice, 915,

v. Robertson, 10.

v. Temple, 915.
Herbert ». D. Roxburghe, 729.
Heriot, 886.

v. Faulds, 335,
Heriot’s Hosp. v. Gibson, 388,

v. Ferguson, 398,

v. Hepburn, 52.
Heron v. Espie, 820.

v. Gray, 354, 366.
Herrick ». Sixby, 92.
Herries v. Maxwell's Cur., 614, 617.
Herz ». Union Bank, 365.
Hewat v. Henderson, 188, 759.
Hewlins v. Shippam, 343,
Hext v. Gill, 150, 410.
Hickok ». Hine, 237.
Hide ». Thornborough, 409, 411,
Higgins v. Dewey, 312.
Higeon v. Mortimer, 117.

Highland Ry. ». Kinclaven Hers., 628, 642.

Hill v. Caledonian Ry., 198, 859.
. Collins, 185, 761.

. Dixon, 15, 329.

. D.P. and A. Ry., 825.
. Edin. Mags., 245,

. Galbraith, 293,

. Hill, 760.

. M‘Laren, 375.

. Midland Ry., 844.

v. Ramsay, 367, 376.

v. Wood, 164, 165, 329,
Hilson ». Brown, 185.

v. Home, 762.

v. Otto, 186, 759.
Hilton ». E. Granville, 417.

v. Woods, 121.

Hinton v. Connell’s Trs., 39, 47.
Hislop ». Durham, 523.

v. Kelvinside Estate Co., 15, 326, 336.
Hobbs ». Midland Ry., 857.
Hobson, 835,
Hodgkinson ». Ennor, 426, 429.
Hoffman ». Armstrong, 526.
Hogg v. Auchtermuchty School Bd., 662.
Hoggan ». Ranken, 31.
Holdsworth ». Wilson, 823.
Hole v. Barlow, 334, 337.
Holford v. George, 268.
Holker ». Porritt, 431, 482.
Holland ». Hodgson, 112, 115,
Holmes v. Bellingham, 274,

v. Gas Light Co., 829.

v. Goring, 358.
Holt ». Holt, 117.

& Co. v. Collyer, 340.
Holywell Rector, 840.

Home, 204.

aesgseseae



LIST OF CASES.

- Home ». Allan, 224, 245.
v. E. Breadulbane, 715.
v. Dunse Comrs., 339, 466, 471, 488.
v. Home (1586), 22.

(1683), 452,
(1879), 574, 910.
v. Logan, 574.

v. E. Marchmont, 631, 632.

v. Paterson, 759.

v. Young, 299, 348, 351, 359.
Hood ». Miller, 15.

v. Williamson, 458, 462, 463.
Hooper v. Bourne, 857.

Hope, 201, 593.
Hope v. Moncreiffe, 582.

v. Lumsdaine, 723,

v. Wauchope, 433.

Hope Johnstone, 895, 920.
Hopetoun ». OfI. of State, 146.

». Wight, 131, 132.
Hopkins, 836.

v. G.N. Ry., 814, 828,
Hopton ». Thlrlwa]l 783,

Horne »v. Baker, 104 106.

v. E. Brcad.xlbanc 715.
Horner ». Watson, 317, 417.
Hosking v. Phillips, 844.
Houldsworth ». Brand's Trs., 74.
Hounsell v. Smyth, 523.
Houston ». Demster, 504.

v. Dunbar, 4935.

v. Ferrier, 579.

v. Nicolson, 592.

v. Schaw, 581, 954,
Howden v. Ferrier, 31.

v. Fleeming, 570, 574.

v. E. Hmhhnvton 669.

v. Porterheld .;88 591.

v. Rocheid, 570.

Howe 7. Dmce, 335.

v. Synge, 1005,
Hoyle . M*Cann, 41, 228.

v. Shaws Water Co., 14, 15.
Hubbard ». Bell, 237.
Huckenstone, 333, 334, 337.
Hudderstield Corp., 820.
Hudson ». Cicero Land Co., 255.

v. Tabor, 222, 449.

v. Leeds, &c., Ry., 842.
Hume v. Meek, 736, 737.

v. Scott, 10.

v. Ly. Haddington, 71.

v. Young, Trotter, & Co., 470.

Humphries v. Brogden, 403,404, 405, 409, 412,

Hunt v. Peak, 412, 416.
Hunter, 203.

v. L. Adv., 93, 96, 101, 236.

2. Ballantine, 760.

v. Chalmers 720, 722, 723.

v. Farren, 335.

v. Luke, 534, 536, 538.

v. Mailler, 501.

2. Maule, 10, 12.

v. Napier, 255.

v. N.B. Ry., 854.

v. Ponton, 16.

v. L. Sanquhar, 73.

xxx1

Hunter v. Weston, 572.
Hunter & Aikenhead v. Aitken 456.
Hunter’s Trs., 208.
Huutly (1857), 891, 925,
(1868), 925,

Huntly’s Trs. ». Halyburton's Trs., 69.
Hurdman ». N.E. Ry., 425.
Hurlet, &c., Co. v. E. Glasgow, 409, 415.
Hutchinson v. Kay, 114.
Hutton ». Macfarlane, 35, 260.

». L.S.W. Ry., 815, 842.
Huzzey v. Field, 255.
Ilyde v. Manchester, &e., Mayor, 856, 857.
Hyslop’s Trs. v. Hyslop, 110.

Illinois R.R. Co. ». Ogle, 122.
Ilott ». Wilkes, 126.
Imrie, H87.
Inclhbald v. Barrington, 335.
Indernmnaur v. Dames, 524,
Inge v. Birmingham, &c., Ry., 820, 842.
Inghsv Inglis, 495.
v. Moir's Tutors, 131.
v. Shotts Co., 336, 337.
Innes, 205, 835.
. Allardyce, 10.
v. Downie, 230, 234.
v. Edinburgh Mags., 522
. K. Fife, 31.
v. D. Gordon, 11,
v. Hepburn, 500, 504.
v. Innes, 56,
v. Ker, 584, 585.
v. Partridge, 10.
v. Robertson, 752,
v. Stewart, 368.
v. Sutherlund 192.
Insch Hers. ». btorle, 637, 638.
Inverary, 635.
Inveresk v. Milne, 5086.
Inverkeithing v. Rosyth, 632
Inverness, 208.
Mags. ». Duff, 270.
v. Skinners, 331, 470,
Inverurie (1760), 635.
(1872), 208,
(1875), 208.
Treland v. Govan, 495.
Irvine, 636.
v. Irvine, 575.
v. Robertson, 9, 228, 234.
Irving v. Irving, 592, 593, 928.
v. Leadhills Co., 11, 331 437,476, 478.
Irwin ». U.8.A,, 457
Ivay ». Hedges, 314 563.

<

Jack v. Begg, 18, 530, 531, 538.

v. Lyall, 43
Jack v. Pollok, 84.

Jackson v. Gourlay, 589.

v. Marshall, 446, 447, 448.
Jacobs v. Allard, 466.
Jatfray ». D. Roxburghe
James v. E. Fife, 734, 739,
Jameson v. Hilcoats, 325, 334, 335,

v. N.B. Ry. 148
Jardine v. Ly. Dousl'\s, 506,

299, 348.



Xxxil LIST OF

Jardine ». M‘Culloch, 754.
Jarechi v. Philharmonic Soc., 111.
Jarman v. Cooper, 117.
Jeffrey v. Aiken, 82.
Jegon v, Vivian, 121, 122,
Jenkins v, King, 749.

v. Murray, 277, 278, 286, 295.

v. Robertson, 53, 278, 279, 280, 285,

288, 289.

Jenny v. Brook, 804.
Jepson v. Gribble, 701.
Jerdan, 201,
Jessop, 954. ,
Jodrell ». Jodrell, 616.
Johnston, 891.
. Aitken, 354.
. Alexander, 760.
. Ms. Annaundale, 614.
. Balfour, 38.-
. Constable, 334, 338.
. Craufurd, 488.
. Dobie, 117.
. D. Hamilton, 75, 499, 501, 503.
. Home, 719, 721.
. Hope, 592,
. Johnston, 71, 501.
. Kerr, 669.
. Mackenzie, 267.
. M‘Muldrow, 754.
. Murray, 11, 12, 22.
. Ramsay, 715.
. Ritchie, 449, 458.

v. Scott, 49, 330, 451,

v. Stotts, 43, 266.

v. White, 550, 555.
Johnstoun Co. v. Veghte, 423,
Joicey v. Dickinson, 122.
Jolly ». Brown, 18, 125.

v. Graham, 586.
Jones v. Lewis, 840,

v, Mitchell, 728.

v. Ogle, 617.

v. Wagner, 417.

v. Williams, 46.
Jordin v. Crump, 126.
Josh v. Josh, 751.

Jubb ». Hull Docks Co., 829.
Jupp ». Dunbar, 738.
Justice v. Ross, 73.

fggegsestssgleeee

e

Kay ». Oxley, 362.
Kceble v. Hickeringill, 136.
Keith, Bs., 593. 886.
v, Keir, 142, 314.
v, Logie's Trs., 613.
v. Simpson, 72.
v. Stonehaven Harb, Comrs., 346, 349.
Keithick Mill v. Feuars, 53.
Kell v. Saltcoats, 634.
Kelly v. Burntisland Mags., 299, 349.
E. v, Nicolson, 145.
v. Smith, 130, 131.
Kelso v. Boyds, 460.
Kelt v. Lindsay, 334.
Kennard v, Albert, 756.
Kennedy v. Fort-William Comrs., 18.
v. Kennedy, 588, 591.

CASES.

Kennedy v. M‘Lachlan, 588.
v. Murray, 792.
Kensit v. G.E. Ry., 459.
Kent ». Notting Board, 522.
Kenyon v Ilart, 137.
Kepp v. Wiggett, 708, 712,
Kerr, 954.
Kerr ». Ms. Ailsa, 913, 937,
v. Graham’s Trs., 596, 597.
v. Dickson. 42, 95, 101, 232, 234, 236.
v. E. Orkney, 316.
Trs., 201, 205.
Kerr, Anderson, & Co., v. Lang, 524.
Trs., 202.
Kibbles v. M‘Donald, 73.
Kilburny ». Schaw, 581.
Kilmarnock Mags. ». Inhabs., 299.
Kilpatrick ». Reid, 760.
Kincaid v. Stirling, 355, 357, 476, 480.
King ». Hamilton, 14, 416.
v. Jaflray, 614.
v. E. Stair, 176.
v. Thompson, 522.
v. L. Yarborongh, 101.
Kinghorn Ferry Trs. v. Crichton, 255.
Hers. ». Mags. 641.
Kingoldrum (1863), 637, 638.
(1877), 200, 649.
Kinloch, 204, 504.
v. L. Adv., 576, 931.
v. Morrison, 380.
v. Ogilvie, 472.
v. Robertson, 333, 335.
v. Wilson, 129.
Trs. v Kinloch,
1006.
Kinminity ». Sutherland, 70, 73.
Kinnaird, 885, 913.
L. ». Mathewson, 161.
Kinnear, 571.
v, Kinnear, 117, 570.
v. Kinnear’s Trs., 118, 571.
v. White, 729, 741.
Kinniburgh ». Donaldson, 754.
Kinnoull, K., 903, 939.
v. Dalgleish, 13.
v. Hunter, 268.
v. Keir, 265, 329, 447,
v Tod, 733.
Trs. v. Drummond, 573, 893.
Kintore, E., 917, 918, 937.
v. Forbes, 235, 266.
v. Lyon, 565.
Trs. ». E. Kintore, 886.
Kirkcaldy Fleshers ». Mags., 245.
Mags. v. Greig, 14, 255, 256.
Kirkliston, 637.
Kirkmabreck Hers., 207.
Kirkpatrick ». Murray, 290.
Kirkwall, 208.
Knapp ». L.C.D. Ry., 842.
Kneeland ». Van Valkenburgh, 98.
Knight, 886.
Knockdolian ». Parthick, 377.
Knowles v. M‘Adam, 986.
Knox v. Brand, 10.
Kynnynmond v. Cathcart, 614.

603, 621, 1005,



LIST OF CASES.

Lade v. Largs Baking Co., 487.
Laing v. Caledonian Ry., 824.

v. Denny, 623.

v. Muirhead, 335, 389.
Laird v. Dundee Mags., 95.

v. Fenwick, 84, 605, 619.

v. Meldrum Feuars, 233.

». Reid, 97, 98.

Lamb 2. Anderson, 67.

v Hepburn, 70.

v. N. London Ry., 813.
Lamington, 605.

Ly., ». Son, 609.

Lamont r. Cumming, 531, 532, 540, 541, 566.

v. Richardson, 185.

Lanark Twist Co. ». Edmonstone, 447, 449,
463.

Lancaster v. Eve, 112,

Lane, 124.

Lang v. Allan & Mann, 567.

v. D. Douglas, 607, 613.

v. Dumbarton Mags., 73, 94.

v. Glasgow Courthouse Comrs., 826, 831.
Langham ». G.N. Ry., 844.

Langley ». Hammond, 361, 362.
Latta v. Ecclesiastical Comrs., 77, 617.
Lauder, 334, 340.

v. Baird, 589.

2. Gallowsbiels, 627.

v. Lauder's Trs., 921.
Lauderdale, E., v. Heirs, 581,

v. V. Oxenford, 56.

v. E. Tweeddale, 56.

Law ». Monteith, 536, 537.
Lawrie, 918.

Halket, 641.

D. Hamilton, 502, 504.
Lawries, 579.
Livingston, 39.
M‘Arthur, 734.

. Maxwell, 614.

. Spalding, 74.

Trs. v. Donald, 580.
Lawrence . G.N. Ry., 829.

v. Jenkins, 517, 527.

v. Obee, 326.

Lawson v. Caledonian Ry., 820.

v. Jopp, 766.

v. Lawson, 923.

v. Leith, &c., Packet Co., 4$6.

Reprs., 202
Lawton v. Lawton, 107, 108, 111, 113, 114,

116.

Estates, 616.

Exrs. v. Salmon, 108, 111, 114.
Lax v. Darlington Corp., 524.
Lazenby v. Arthur, 747.

Learmonth v. Sinclair's Trs., 586, 896, 967,
968.
v. Young, 761.
Leatt v. Wise, 734.
leck ». Chambers, 42.
Leconfield v. Lonsdale, 239, 323.
Ledgerwood ». M‘Kenua, 339.
Lee v. Lee, 593.

v. Matheson, 754, 755.

Lees v. M Kinlay, 719, 720, 722, 723.

tgganse

XXXI1il

Lees . Wilson, 117.
Legg v. Pardoe, 734.
Leigh’s Estate, 835, 840.
Leith, 203, 911, 925,
v. Leith, 198, 592, §95.
Dock Comrs. v. Colonial Life Ass. Co.,
243.
Mags. v. Gibb, 667.
South, K.-S. v. Scott, 633.
Le Maitre v. Davis, 420.
Lennox ». Donaldson, 754.
v. Hamilton, 715, 723.
Leslie v. Ayton, 257.
v. Cumming, 233, 351, 379.
v. Dick, 570.
v. E. Moray, 70.
Leven, 208.
v. Burntisland Mags., 96.
v. Findlay, 174.
v. Orkney Comrs., 178.
E. v. Montgomery, 117, 570.
Lewis v. Fothergill, 151.
v. Taylor, 744.
Lifford’s Case, 117.
Lillywhite ». Trimmer, 328.
Lincoln, E. Ry., 827.
Lindsay v. Anstruther, 891.
v. Robertson, 11, 14, 226, 227, 231.
Linlithgow v. Elphinstone, 168, 427, 430,
34, 440.
Mags. v. Mitchell, 44.
Linwood v. Hathorn, 142, 314.
Lippincott ». Allander, 255.
Liston v». Galloway, 10, 92, 376.
Listowel, Cs. v. Gibbings, 150.
Lithgow v. Wilkieson, 162.
Little, 729.
Little Steeping Rector, 836.
Littlejohn v. Weir, 378.
Liverpool Corpn., 835.
Livingston v. Clark, 94.
v. Fenton, 922.
v. Moingona Coal Co., 417,
v. Rawyards Co., 120, 122.
Llewellyn ». Rous, 616.
Llynvi Co. v. Brogden, 122,
Loch v. Tweedie, 508, 509.
Lockerby ». Glasgow Impr. Trs., 819, 821.
Lockhart (1837), 582.
(1852), 917, 925.
(1858), 204.
v. Lockhart (1761), 589.
(1832), 159, 628, 642.
(1839), 614, 897, 898, 399,
v. Meikle, 10.
v. Sievewright, 515, 516, 529.
Logan v. Conpland, 749.
Loudon Corpn. v. Riggs, 359.
London and Greenwich Ry., 827.
London, Mayor, 834.
and N.W. Ry., ». Garnett, 340.
Building Co. v. Field, 340.
and S.W. Ry. v Blackwmore, 857, 858.
v. Gomm, 857.
Longhottom v. Berry, 112, 115.
Loombe v. Baily, 138.
Loosemore v. Tiverton Ry., 820, 829, 844, 846.



XXX1V LIST

Losce v. Buchanan, 316.
Lothian ». Willison, 931.
Lovat, L. v. Fraser, 13.
v. Ds. Leeds, 1008,
v. Macdonell, 16.
Lowe v. Govett, 218.
v. Tibbetts, 98.
Lowestoft Manor, in re, 838,
Lowrie v. Drysdale, 120.
Lowson’s Trs. ». Crammond, 15, 22.
Lowther ». M‘Laine, 589.
Lugton v. Somerville, 174.
Lumsden v. Balfour, 58.
v. Gordon (1682), 717.
(1870), 95.
v. Robertson, 618.
v. Russel, 523.
Luss, Ly. v Inglis, 494.
Luther v. Winnisimmet Co., 440.
Lye, 840.
Lyell's Trs. v. Forfarshire Rd. Trs., 443, 801,
802

Lynedoch ». Smythe, 631.
Lyon v. Fishmonger Co., 236, 239, 240, 439,
441, 828,
& Gray v. Glasgow Bakers, 444, 476.

Macadam v. E. Galloway, 10.

v. Lawrie, 734, 739.

v. Macadam, 592, 895.
Macalister ». D. Argyll, 380.

v. Campbell, 220, 231, 234,

v. Macalister, 967.

Trs. ». Macalister, 607, 608.
M‘Arly v French, 121, 561.
Macarthur v. Jones, 509.

v. Miller, 508, 509.
Macaulay, 835.

v. Auchinleck, 635, 636.
Macbean ». Young, 10, 166.
Macbraire v. Mather, 264, 268.
Macbride v. Paul, 492.
Maccallum ». Forth Iron Co., 12, 335.

v. Patrick, 20, 228.

v. Stewart, 715.

M‘Christie v. Fisher, 612.
MacClure v. Campbell, 185,
M ‘Connell ». Blood, 110.
M‘Cormick v. Horan, 4353.

v. Kansas Ry., 424,
MacCraw v. Allan, 650.

v. Cunningham, 650.
MacCreadie v. M‘Broom, 339.
MacCreath ». Smith, 185.
MacCrone ». Campbell, 15, 162.
MacCulloch (1838), 201.

v. Dumfries Water Comrs,, 353.

v. Lawrie, 375.

». M‘Kenzie, 581.

v. Sharpe, 754.

v. Smith, 755.

Macdonald, 903.

v, Cameron, 115,

v. Chisholm, 20, 228.

v. Dempster, 10, 50, 376.

v. Farqubarson (1832), 290.

(1836), 170, 483.

OF CASES.

Macdonald ». Grant, 193.

v. Lindsay, 911.

v. Lockhart (1835), 891.
(1836), 593.
(1842), 26.

v. Macdonald (1797), 41.
(1831), 883, 891.
(1879), 958.

. Maclean, 128, 734, 739.

. Riddell, 193.

. Robertson, 187, 188.

v. Watson, 12, 20, 280, 286.
Maecdonnell v. D. Gordon, 26, 50.
M‘Douall v. L. Adv., 46, 224.
Macdougall, 930.

v. Douglas, 747.

». M‘Dougall, 57, 58, 61.

Mace v. Philcox, 230.
Macewan ». Stewart, 400.
Macfarlane, 206.

v. Cooper, 754.

v. Edin. Mags., 242, 246.

v. Lamont, 755.

v. Monklands Ry., 628, 642, 651, 860.

v. Morrison, 280, 282.

M‘Feat v. Rankin, 523.

Mactie v. Stewart, 278, 286.

Macgavin v. M‘Intyre, 275, 278, 358, 374,
376, 795.

Macghie ». M‘Kirdy, 278.

Macgibbon ». Rankin, 329, 330, 367, 368,
392, 397, 398. ,

Macgill ». Law, 588.

Macgowan v. Kidd, 354, 355.

v. Robb, 77.

Macgregor, 196, 201.

v. Caldwell, 759.

v. Latour, 738, 739.

v. Metropolitan Ry., 846.

v. D. Northumberland, 590, 591.
Macinroy v. D. Athole, 262,
Macintyre, 206.

v. Orr, 464.

Trs. v. Cupar-Fife Mags., 98, 443.
MacJannet, 207.

Mackay v. Campbell’s Trs., 574.

v. Greenhill, 329, 466, 476.

v. Patrick, 124.

v. Ross, 17.

M‘Keage v. Hanover Ins. Co., 110.
Mackean v. Davidson, §55, 564.
M‘Kceon v. See, 330.
M‘Kechnie ». Graham, 893.
Mackenzie (1849), 923.
(1860), 885.
v. Bankes (1868), 45, 273, 276, 367, 373.
(1877), 171.
. Cameron, 185.
. Carrick, 373.
. Catton’s Trs., 946.
. Davidson, 50, 259, 262, 263.
Dingwall Mags., 14, 17, 271.
. Fortrose Mags., 504.
. Gilchrist, 272.
. Gillanders, 427.
. Horne, 235, 267.
. Houston, 268, 272.

ecsa

2Rgeg2eggee



LIST OF CASES.

Mackenzie ». Inverness, &c., Ry., 819.
v. King, 763.
v. Learmonth, 295, 475.
v. Maberly, 734, 735, 738.
v. M*Crae, 378.
v. Macdowall, 890.
v. Mackenzie (1818), 174.
(1823), 577.
(1824), 596.
(1829), 534.
(1833), 636, 638, 639.
(1849), 586.
. M‘Leod, 314.
. Morison’s Trs., 534.
Murray, 224, 267, 268.
Renton, 43, 268.
. Robertson, 52.
Rose, 483.
v. Stewart, 581.
v. Woddrop, 460, 482.
Mackereth v. G.S. W. Ry., 861.
Mackerron ». Gordon, 11, 12, 279, 289.
Mackie’s Trs. ». Mackie, 1005.
v. Reekie, 10.
Mackinnon v. Mackinnon, 573.
Mackintosh, 489.
Fraser, 10, 162,
Gordon, 766.
Mackintosh, 142, 312, 314, 318.
Mackintosh’s Trs., 581, 967.
Moir, 34, 278, 279, 290, 295.
Playfair’s Trs., 207.
Scott & Co., 119, 312
Macknight v. Lockhart, 486, 492, 495.
v». Oman’s Tr., 564, 667.
Maclaren ». Clyde Trs., 198, 628.
v. Glasgow Union Ry., 360, 364, 819.
Trs. v. Kerr, 369.

agagee

gegala2a

Maclauchlan v. Maclauchlan (1768), 570, 577.

(1807), 494.
MacLea v. Walker, 193.
Maclean v. Donald, 289.
v». Hamilton, 463.
v. Maclean, 895.
v. Ranken, 961, 966.
Maclean County Coal Co. ». Lennon, 122.
Macleish ». Crightons, 811.
Maclellan v. Menzies, 61.
Macleod, 199, 588.
v. Carment, 162, 630, 631.
». Mackenzie, 577.
». M‘Leod’s Trs., 571.
M*Martin v. Hannay, 524.
Macmillan v. Campbell, 31, 570.
v. Kintyre Presb., 640.
Macnair v. Catheart, 77, 331.
v. M‘Lauchlan, 555, 567.
M ‘Naughtan v. Paisley Mags., 632.
Macneill ». Mackenzie, 383, 393, 396.
v. Macnea), 33, 36, 55, 56, 58.
v. Nicolson, 378, 631, 645.
v. Robertson, 628, 632, 644, 645.
Macomber v. Godfrey, 431.
Macome v. Dickson, 994.
MacPhadrick ». M‘Lachlan, 22.
Macpherson v. Macpherson, 592, 593.
v. Tytler, 70, 891,

XXXV

Macqueen ». Dunn, 762,
2. Nairne, 31.
Macrae v. Macrae, 570.
Macritchie’s Trs. v. Hislop, 343, 392, 394,
395, 396, 398.

v. Hope, 716.

Mactaggart v. M*‘Douall, 97, 349.
Mactavish v. Caledonian Canal, 650, 651.

v. Maclauchlan, 73.

Madras Ry. ». Carvatenagarum, 317,
Magor v. Chadwick, 363, 476, 479.
Mahoney ». Libbey, 311

Maidment ». Landers, 623.

Mains v. M‘Lullich, 275, 741.
Maitland, 840, 925.

v. Lambert, 502.

v. M ‘Clelland, 43, 226, 227.

v. M‘Credie, 186.

v. Maitland, 896, 967.

v, Tait, 504.

Malcolm ». Kirk, 588.

v. Malcolm, 580, 589, 605.
Malcomson ». O’Dea, 216.

Malloch ». Gray, 383, 401.

v. Maclean, 117.

Manchester, &c., Ry., v. Wallis, 518, 519.
Mansfield, E. ». Glasgow, &c., Ry., 836.
Manvers, E. v. Bartholomew, 882,

Mar, E. v. Alexander, 260.

v. Ly. Erskine, 588.
Marchmont v. E. Home, 158, 161.
Marfell ». 8. Wales Ry., 521.
Marjoribanks, 903.
Marks v. Borum, 124.
Marlborough, 836.
Marshall v. Ulleswater Co., 242.
Marson ». L.C.D. Ry., 846.
Martin, 489.

v. Bannatine, 623.

v. Easton, 256.
. Kelso, 593.
. Leicester Waterworks, 824.
L.C.D. Ry., 849, 857.
. M‘Lurg, 759.
. Paterson, 386.
. Porter, 122.

v. Roe, 112

v. Thomson, 255.

Marvin ». Brewster Co., 154.
Marylebone Imp. Act, in ¢, 819.
Mason v. Hill, 443, 444, 449, 466.

v. Shrewsbury, &c., Ry., 481.

v. Stokes Bay Pier Co., 820.
Mather v. Fraser, 106, 113, 115.

v. Macbraire, 264, 269.
Matheson, 978.

v, Rutherford, 754.

v. Stewart, 13.

Matson v. Baird, 520.
Matthew v. Blair, 265.
Matts v. Hawkins, 516.
Maule, 910, 911.

v. Maule, 61, 117, 289, 570, 622.
Maxwell, 201, 582, 914, 964, 966.

v. Dumfries Mags., 245.

v, Ferguson, 11, 20.

v. Gordon, 642, 644.

se2ass



xxxvi LIST OF

Maxwell ». Grierson, 590, 897.
v. Langholm Presb., 639.
v. Maxwell, 576, 899.
Trs. v. Scott, 617.
Mayhew ». Wardlaw, 136, 274, 741,
Mearns ». Massie, 354.
v. Myers, 235.
Medway v. E. Romney, 439.
Meig, 111.
Meldrum, 377, 499,
v. Feuars, 379.
v. Horsburgh, 277.
v. Maitlaud, 577.
Melville, L. v. Denniston, 295, 459, 475.
v. Douglas’s Trs., 49, 329, 330.
Menteith v. Hope, 165.
Menzices, 200.
2. Breadalbane,103,148,154,446,447,448.
v. Campbell (1675), 12.
(1679), 11, 37.
v. Inland Revenue, 198, 675, 704, 997.
v. Lerwick Hers., 630, 631, 639.
v. Macdonald, 16, 127, 171, 482.
v. Menzics, 71, 74, 577, §92.
Mercer v. Reid, 283, 288, 289, 372, 375.
v. Rutherford, 289, 372, 375.
v. Williamson, 635.
Merchiston Feuars v. Napier, 614.
Merritt v. Brinkerhoff, 456.
Mersey Docks v. Cameron, 193, 199.
Mecthven v. E.P. and D. Ry, 814, 834, 839.
Metrop. Asylum v. Gunter, 333.
v. Hill, 333.
B. of Works ». M‘Carthy, 828, 829.
v. Turnham, 830.
D. Ry. ». Cush, 814, 857, 858.
v. Sharpe, 813, 824.
Ry. v. Woodhouse, 819.
Michie's Trs. v. Grant, 567.
Micklethwait v. Winter, 151.
Middleton, 202.
v. L. Adv., 707, 993.
v. E. Dunmore, 32.
v. Old Aberdeen, 476.
Midland Ry. v. Checkley, 150, 419.
v. Daykin, 519.
v. Haunchwood Co., 150, 420.
Mid-Lothian Comrs. v. Turnpike Trs., 682.
J.P.s v. Galloway, 256.
Miles, 838.
v. Rose, 235.
Miller, 589, 899.
Bain, 17.
Blair, 265.
Carrick, 883, 884.
Cathcart, 487.
. Craig, 628.
. Dickson, 28, 33, 54, 56.
. Fairie, 708, 986.
. Fisher, 755.
. Gordon, 199.
. Hunter, 18.
. Marshall, 330, 468.
. Russell, 755.
. Rutherford, 754.
. Stein, 325, 426, 428, 465.
. Swinton, 275.

segesgeregegaee

CASES.

Miller Trs. v. Leith Police Comrs., 293.
Milligan v. Barnhill, 494.
Mills ». Midland Ry., 824.
v. Trumper, 6186.
Milne, 973.
v. Davidson, 17.
. Melville, 566.
. Mudie, 119, 121, 409.
. Swith, 44, 261, 263, 264.
. Wills, 162.
Milward, 835.
Miner v. Gilmour, 458.
Minke v. Hofeman, 334.
Mississippi R.R. Co. v. Ward, 238.
Mitchell, 200.
v. Brown, 276, 281.
v. Campbell, 728,
v. Halley, 759.
v. Rome, 413,
v. Seipel, 365.
v. York Buildings Co., 35, 51, 146.
Creds. v. Wardlaw, 605.
MofTat & Co. ». Park, 312, 549.
Moir v. Alloa Coal Co., 273.
v. Glen, 70.
v. Graham, 572, 595, 596.
v. Hunter, 18, 254, 255.
v. Mudie, 74.
v. Salton, 641.
Trs. v. M‘Ewen, 400.
Molle ». Riddell, 58.
Molton v. Rogers, 746.
Moncrieff, 840, 841, 924,
v. Arnot, 14, 131.
v. Balfour, 502.
v. Dalglish, 761.
v. Miln, 820.
v. Perth Harbour Trs., 283, 819.
v, Skene, 586.

Monimusk, L. v. Forbes, 262, 263, 265.
Monkland Canal Co. v. Dixon, 14.
Ry. Co. v. Waddell, 519.
Monteith & Co. ». Lang, 335.

v. Scott, 759.
Montgomery ». Blair, 10.

v. Buchanan’s Trs., 425, 426, 429, 446,

448, 470.

v. E. Eglinton, 571.

v. Hamilton, 20, 722.

v. Home, 11.

v. Watson, 168, 295.
Montrose, 205.

v. Scott, 256.

D. v. M‘Intyre, 244, 254.

Min. ». Mags., 632,
Moody v. Corbet, 858.

v. Miln, 18.

v. Steggles, 121, 362,
Moore v. Hall, 383.

v. Rawson, 332.
Moray, E. v. Aytoun, 538.

». Pearson, 397.

v. Ross, 580.

Cs. v. Stewart, 623.

v. Wemyss, 174,
More, 954.

v. Bradford, 565.

e S



LIST OF CASES.

Moreham Min. v. Binston, 618, 628.
Morehead v. Morehead, 895.
Morris v. Bickett, 98, 103, 237, 329, 330,
441,443, 445, 446, 448,451, 548, 549, 560.
v. E. Glasgow, 749.
v. M*‘Kean, 354, 384.
v. Orr, 649.
Morrison, 204, 489, 916.
v. Anderson, 186.
v. M‘Lay, 393.
Morton v. Covingtree, 41, 219, 233, 349.
v. Johnston, 735, 736.
v. Reid, 185.
v. Stuart, 34, 297, 372, 375.
Mosman, 918.
Mounsey v. lsmay, 298.
Mountstewart v. Mackenzie, 573.
Mousewell’s Creds. v. Children, 607, 619.
Moys v. E. Morton, 11.
Mudie ». Miln, 17.
Muir, 206.
v. Ahannay, 70.
v. Muir, 8§83, 884.
v. Paterson, 185.
Muirhead (1849), 920.
(1853), 891, 925.
2. Glasgow Highland Soc., 330, 367, 397.
v. Young (1855), 598, 901.
(1858), 597, 598.
Muller ». Baldwin, 246.
Mulliner v. Midland Ry., 857, 858.
Mundy v. D. Rutland, 409.
Munns ». I. of Wight Ry., 843.
Munro, 891, 916, 925.
». Davidson, 20, 120.
v. Graham, 6351,
v, Jervy, 556.
v. Johnston, 574, 932.
. Mackenzie, 52, 351, 378.
v. Munro (1810), 577.
(1812), 40.
(1826), 572, 577.
(1845), 272.
(1849), 885,
(1856), 886.
Murchie v. Black, 414, 417.
Murdoch, 202.
v. Carstairs, 351, 352, 379.
v. Dunbar, 120.
v G.S.W. Ry, 312.
v. Inglis, 488, 489.
v. Wallace, 448, 454,
Murison v. Drysdale, 470.
v. Wharrie, 341.
Murphy ». G.C. & P.R. Co., 121
Murray v. Arbuthnot, 291, 795.
. Brownhill, 346, 546, b64.
. Bruce, 201.
. Donnan, 186, 198, 761.
. L. Elibank, 575.
. Glasgow Presb., 630.
Gullan, 554.
. Johnston, 313.
. M‘Gowan, 759.
. Mackenzie, 120, 561.
. M‘Lellan, 40,
. Morton, 759.

2

ssgagggegss

XXXVil

Murray v. Mowatt, 13.

v. Oliphant, 93.

v. Peddie, 29, 264, 350.

v. Peebles Mugs., 233, 294, 349, 350,

352, 378.

v. Scott, 628.

». Turnbull, 129.

Assignees, 917.

Trs. v. Mowatt, 11.
Mutlow’s Estate, in re, 895.
Mutrie, 354.

Mutter v. Fyfe, 333, 340.

Nadin, 854.
Nairne, 911.
v. Brodie, 447.
v. Gray, 577.
v. Nairne, 954.
Naismith v. Cairnduff, 395, 396, 397, 401.
Exrs. v. Nasmyth, 917.
Napier v. Glasgow Mags., 246.
Trs. v. Morrison, 277, 279.
Neath, &c., Ry., 844.
Neill’s Trs. v. Dixon, 411
Neilson ». Cochrane’s Reps., 54, 64, 65, 67.
v. Erskine, 33, 36.
v. Sh. of Galloway, 49, 374, 375.
v. Gordon, 70, 78.
v. M‘Gowan, 186.
v. Vallance, 10.
v. Waterstone, 335.
Ness v. Ferries, 534, 543,
New Monkland, 200.
New River Co. v. Johnson, 420, 436.
Newby ». Von Oppen, 861.
Newport Ry. v Fleming, 820, 829.
Newton v, Cubitt, 255, 256.
Nichols ». Marsland, 315.
Nicol ». L. Adv., 41, 224, 259.
v. Blaikie, 218, 222, 228, 233, 234, 267.
Nicolson v. Iightie, 48, 52, 857, 377, 499.
v. Melville, 345, 547, 548, 549.
v. Swaney, 36.
Nield ». L.N.W. Ry., 449.
Nisbet v. Cuirns, 73, 77.
v. Dixon, 312.
v. Lees, 722, 733.
v. Mitchell-Inunes, 115, 116.
v. Moncreitle, 577.
v. Nisbett's Trs., 605.
Trs. v. Halket, 715.
Nith, 208.
Nitshill Coal Co., 204.
Niven v. Piteairn, 107, 113,
Nixon v. Borthwick, 617.
Noble v. Dewar, 588.
Norbury, L. v Kitchin, 458.
Normanton Gas Co. v Pope, 420.
Norris v. Baker, 526. :
North v. Cumming, 131
North British Ry. v. Huwick Mags., 94.
v. Lindsay, 855.
». Moon’s Trs., 94, 858.
2. Renton, 825, 829, 854,
v. Tod, 815.
North-Eastern Ry. v. Elliott, 408, 414, 419.
Northesk, E., 925.



XXXV111 LIST
Norton ». L.N.W. Ry., 381, 857.
Northumberland, D. v. Harris, 17.
Northwick, 834.

Norwich, &c., Road Trs., 827.

Nugent v. Smith, 315.

Nuttall v. Bracewell, 458, 482.

Oakeley ». Campbell, 650, 713.
Ochterlony v. E. Selkirk, 146.
Off. of Ordnance v. Mags. of Edin., 26.
v. K.-S. of N. Leith, 199.
Off. of State, v. Christie, 243, 244, 250, 251.
v. E. Haddington, 173.
v. Ouchterlony, 164.
». Smith, 93, 95, 216, 217, 218, 222,
223, 229, 230, 234, 242.
Ogburn . Connor, 425.
Ogilvie ». Donaldson, 383.
v. Erskine, 58.
v. Kincaid, 458.
v. Restalrig, 20.
O’Humora Lodge v. Lewis, 558.
Oliver v. Robertson, 280, 346.
Olrig Hers. v. Phin, 637.
Onthank v. Lake Shore Ry., 353.
Ord v. Wright, 511.
Ormerod v. Todmorden Co., 459, 461.
Ormiston ». Hill, 38.
O’Rorke ». Smith, 363.
Orr v. Graham, 457.
v. Pollok, 457.
Orrock v. Bennet, 387.
Osbond v. Meadows, 136.
Oswald v. Ayr Harb, Trs., 251, 820, 821.
v. Gordon, 410.
v. Lawrie, 285.
v, Oswald, 590.
Ottumwa Co. v. Hawley, 110.
Oxton v. Groves, 98,

Packer v. Welsted, 358.
Padwick v. Steuart, 594, 932.
Pagan v. M‘Rae, 716.

Paget v. Anglesey, 616.

v. E. Galloway, 883.
Paisley v. Marshall, 666.
Palmer v. Macmillan, 334, 335.

v. Metrop. Ry., 821,
Panbride Min., 641,
Panmure, L., 925.

v. Brechin Presb., 639.
Park v. Bishop, 45, 373.

v. Maxwell, 633.
Parkyns v. Priest, 808.
Parsons ». Hind, 106, 111.

v. Johnston, 363.
Partridge v. Scott, 409, 411.
Paterson, 205.

. Ms. Ailsa, 220, 230, 231, 234, 249.

v. Beattie, 166, 334.

. Carnegie, 94.

. Greig, 78.

D. Hamilton, 716,
Johnston, 760.

. Macdonald, 516.

. Paterson, 593.

. Purvis, 57.

fesgeree

OF

1

|
i
|
l

CASES.

Paterson ». Rutherford, 754.
v. St Andrews Mags., 299.
v. Smith, 613, 614.
v. Wilsou, 26.
Trs. v. Hunter, 720, 722, 723.
Paton v. Haldane, 754.
v. Moore, 117.
v. Morison, 759.
Patrick v. Napier, 176, 309, 350, 483.
Pattison v. Fitzgerald, 16.
Paul ». Anstruther, 615.
v. Cuthbertson, 107, 606.
v. M‘Leod, 925.
». Reid, 26, 27.
v. Summerhayes, 123.
Pearce v. Scotcher, 236.
Pearson v. Casamajor, 620.
v. Spencer, 358, 359, 362, 363.
Pease v. Coats, 340.
Peddie v. Brown, 854.
v. Heriot’s Hosp., 716.
v. Peadies, 495.
Peden v. Paisley Mags., 162.
Peebles Hers. v. Dalgleish, 640.
Mags. v. K.-S., 632.
Peffers v. Haddington P.B., 662.
Pell v. Northampton, &c., Ry., 842, 843.
Penman v. Douglas, 510, 512.
Pennemuir, 310, 355.
Pennsylvania v. Wheeling Bridge Co., 238.
Coal Co. v. Sanderson, 467.
Penruddock’s Ca., 326, 327.
Pentland ». Henderson, 324, 334.
Penton v. Robert, 114.
Perks ». Wycombe Ry., 842.
Perth, E. v. De Eresby’s Trs., 576.
Mags. v. E. Wemyss, 174.
v. L. Gray, 263.
Presh. v. Town, 27.
Perthshire Rd. Tis. v Perth Committee,
684.
Peterborough, E. v. Garioch, 511.
Peterkin v. C.A. in Forres Loc., 37.
Petley v. Mackenzie, 613.
Pew ». Miller, 514.
Peyton v. London Mayor, 313.
Phelps v. Nowlen, 319,
Pheysy v. Vicary, 353.
Philip, 206.
v. E.I. and D. Ry., 815.
v. E. Rosslyn, 131, 738.
Philips ». Beer, 990.
Pickering v. Rudd, 136.
Pickering Board . Barry, 685.
Picree v. Dyer, 313,
v. George, 110.
v». Whitcomb, 524.
Piggott, 816,
Pim v. Curell, 254.
Pinchin ». London, &ec., Ry., 814, 843, 846.
Pinnington v. Galland, 358.
Pirie v. Aberdeen Mags., 318,
Pirunie v. Macritchie, 535.
Pitcairn, 570.
Pitcaithley v. Tay District Board, 772.
Pitman ». Burnett’s Trs., 401, 567,
Pitsligo Hers. v. Gregor, 636, 637.



LIST OF CASES.

Place ». E. Breadalbane, 94.

v. Fagg, 110, 117.

Polden ». Bastard, 353, 362, 363.
Pollock, 208.

v. Edinburgh Mags., 568.

v. Ewing, 510, 512.

v. M‘Leod, 489.

v. Petrie, 651.

r. Thomson, 291, 795.

v. Turnbull, 392,

Gilmour, & Co. z. Harvey, 130,
Polwarth, E. ». E. Home, 502, 503, 504.
Pool ». Dirom, 102.

v. Lewis, 456,

Popplewell ». Hodkinson, 408, 414.
Porritt ». Baker, 138.
Porteous v. Grieve, 334, 340.

v. Allan, 374.

Porter ». Stewart, 734, 739.
Porterfield, 835.

v. Gardner, 644.

v. Macmillan, 13.

v. Stewart, 594,

Portland, D., 835.
v. Gray, 225, 226, 228.
Portobello Mags. ». Edinburgh Mags., 440,
871, 872, 873.
Potter v. Hamilton, 288, 289.
v. Hamilton, &c., Ry., 314.
v. Kippen, 639.
Powell v. Fall, 8§08,
v. Salisbury, 518.
Poynder v. G.N. Ry., 844.
Preston v. L. Dundonald’s Creds., 386.

v. Edinburgh Mags., 718, 722, 723,

v. Erskine, 379, 476, 479.

v. Liverpool, &c., Ry., 815.

v. Preston, 609.

Trs. v. Preston, 357, 359, 360, 369.
Pretty ». Bickmore, 522,

v. Newbigging, 623.

Price, 577.

Primrose, 913.

Pring v. Pearsey, 99, 528.
Pringle ». Pringle, 614.

v. Rae, 508.

v. D. Roxburghe, 345, 476.

v. Scott, 597.

Proctor v. Harris, 808.

». Hodgson, 358.

v. Jennings, 453.

Prond ». Bates, 152, 350, 417.
Pryse ». Cambrian Ry., 842,
Pullar ». Perth Comrs., 339.
Pullen, 825.

Pulling ». L.C.D. Ry., 8486,
Purdie v. Steil, 357, 375.

v. L. Torphichen, 33
Pyer v. Carter, 361, 363, 438.

Queensberry, M. ». Ms. Annandale, 268.
v. Gibson, 175.
v. Johnston, 503.
v. Montgomery, 613, 614.
D. ». Stormont, 260.
Leases, 575.
Quinton v. Bristol Mayor, 858.

R. v

R2ae=

28 a

2

<]

IR EEEE

v

fS2ggelllas

XXXIX

Addis, 729,

Aire Navigation, 419,
Alderbury, 149.

Allen, 787,

Ambergate, &c., Ry., 818.
Austin, 729,

Betts, 237.

Brettell, 149,

Brooks, 730.

Brown, 519, 829,
Buckingham, &e., Ry., 856.
Cambrian Ry., 814.

. Capewell, 732,

. Carlile, §08.

. Chorley, 332,

. Cottle, 858,

. Cross, 808,

. Davis, 732,

. Doddridge, 729.
. Dunsford, 149.
. Fyerley, 808.

. Finucane, 729.
. Fry, 729.

. Garnham, 732,
. Goodfellow, 732,
. G.N. Ry., 853.
. G.W. Ry., 818.
. Grice, 729.

. Harris, 728.

. Higgs, 732,

. Jolinson, 805.

Jones, 732,
Keyn, 215, 216.

. Lancashire, &c., Ry., 827.
. Lee, 112,
. Llandilo, 520.

Lockett, 732,

. L.N.W. Ry., 827.

. L.S.W. Ry., §46.

. London, &ec., Ry., 855.
. Long, 735.

. Longton Gas Co., 805.
. Lovet, 743.

. Lumsden, 290,

. Manuing, 802,

May, 729,

. Meadham, 732.

. Merry, 729, 730.

. Metrop. B. of Works, 436,

. Metrop. District Ry., 827, 830.
. Middlesex Sheriff, 855.

. Montague, 235.

. Nash, 732.

. Nickless, 732,

. Otley, 106.

. Pagham Comrs., 222, 449.

Palmer, 729.

. Parker, 730,

Passey, 732.

Pratt, 136, 274, 734, 741, 807.
Price, 729, 746.

Ramsden, 291.

Russell, 237, 238.

Sedgley, 149.

Sheffield Gas. Co., 805.
Smith, 732,

. Southwell, 732.



xl : LIST OF

R. v. Spencer, 748.

v, Stone, 855.

. Tralford, 103, 449.
Train, 808.

. Turner, 729, 732.
. Uezzell, 732.
U.K. Co., 520, 805.
Vanghan, 855.
Ward, 237.

. Wesley, 729,

. White, 334.

. Whittaker, 732.

. Wood, 728, 729,
Worker, 732.

v. Wright, 520, 805.

Race v. Ward, 298, 421, 423.
Radcliffe ». Glasgow, &c., Ry., 844.
Rae v. Marshall, 334.

. Rae, 495,

Racburn ». Geddes, 754.

v. Kedslie, 334.

Raglan Board v. Monmouth Co., 685.
Railway Co. v. Hutchins, 121.
Ralston, 840.

v. Leitch, 622.

v. Pettigrew, 320, 333, 334.
Rameshur Sing v». Koonj Pattuk, 482.
Ramsay (1853), 917.

(1854), 885.
. Blair, 120.
. Kellies, 225, 226, 228.
. Keokuk, 236.
. Primrose, 514, 892.
. D. Roxburghe, 43, 268.
Ramsden v. Dyson, 331.

v. Manchester, &c., Ry., 843.

v. Yeates, 802.
Rangeley ». Midland Ry., 309, 358.
Rankin ». Dixon & Co., 312, 314.

v. E. and W, India Docks, 852.

v, Maclachlan, 14.
Raper v. Duff, 734, 739.
Rattray v. Graham, 377, 499, 501.
Rawstron ». Taylor, 319, 425, 430, 431.
Reay, L. v. Falconer, 220, 349.

v. Mackay, 594,

Redfearn v. Maxwell, 608, 612.
Reedie v. Yeaman, 78.
Regent’s Canal v. Ware, 820, 846.
Reid v. Boyd, 245.
v. Donald, 293.
. M‘Coll, 91.
. Maxwell, 72.
. Nicol, 556, 562.
. Victoria Stn. Co., 827, 828.
. Williamson, 719, 721.
. Woods and Forests, 633.

Trs. ». Ds. Sutherland, 716.
Renfrew, 200.

v, Glasgow Mags., 690, 692, 694.

Mags. v. Hoby, 243, 245, 247.

v. Speirs, 290.

Prison Board, 200.
Renshaw v. Bean, 384,
Renton, 208.

v. Home, 368.

v. N.B. Ry., 824.

esggsgeggeegse

Qe

3 aea

e

CASES.

Renwick v. Von Rothberg, 126.
Reynall, 824.
Reynolds, 728.
Rhys v. Dare Valley Ry., 830, 844.
Richards ». Easto, 311.
v. Rose, 358, 363, 414.
v. Swansea Co., 846,
Richardson ». Hay, 263.
». Stewart, 760.
v, Tobey, 536.
Richmond, D. (1861), 203.
(1867), 201, 202.
(1868), 204.
(1869), 202.
. Dempster, 875.
. Duff, 309.
. E. Fife'’s Trs., 14.
. N. London Ry., 856.
. E. Seatield, 43, 258, 259, 261, 263.
Co. ». Atlantic Co., 467.
D.-Dow. v. Duke, 588, 591.

Qg

L Ricketts ». E. and W. India Docks, 518.

v. Metrop. Ry., 828, 829.
Riddell (1853), 851, 910, 923, 930.
(1857), 923.
(1874), 911.
v. L. Polwarth, 911,
v, Ms. Tweeddale, 510.
Trs. v. Riddell, 616.
Rigby v. Bennet, 414.
& Beardmore v. Downie, 332, 466, 467.
Righton v. Righton, 820,
Riley, 202.
v. Reid, 696.
Ripley ». G.W. Ry., 829.
Risidge v. Baker, 534.
Risk v. Muir, 251.
Ritchie, 198.
v, Purdie, 820, 563.
v. Robertson, 80.
Robbie v. Meiklejohn, 759.
Roberts ». G.W. Ry., 519.
v. Haines, 410, 417, 419.
Robertson (1861), 201.
(1864), 911.
(1872), 921.
v. Aberdeen Mags., 766.
v. Adamson, 735.
v, Arbuthnot, 10.
v, D. Athole (1798), 377.
(1810), 143, 500.
(1815), 38, 39.
. Campbell, 335,
. Cults L. A., 635.
. Dutff, 39.
Foote & Co., 264, 447.
. Gibson, 476.
. Hamilton, 196.
. Hamilton’s Trs., 375, 567.
. Bs. Keith, 739.
. Macdonald, 16.
Mackenzie, 270.
Murdoch, 644.
. Nisbet, 387.
N.B. Railway, 392, 395.
. Ranken, 548, 554.
Robertson, 622.

sessgsgssessesgaes



LIST OF

Robertson v. E. Rosebery, 636, 638.
v. Salmon, 164.
v. Scouller, 353, 368.
v. Stewarts, 322, 330, 470,
Robison ». Black Diamond Co., 467.
v. Charles, 367, 476.
v. Grave, 365.
Robson ». Denny, 117.
Roceca ». Catto’s Trs., 67.
Rochdale Canal Co., v. King, 329,
Rodger v. Gibson, 142.
v. Hislop, 783.
v. Russell, 515, 536, 537, 538.
Trs. ». Rodger, 619, 1005,
Rodgers v. Harvie, 48, 53, 279, 280, 282, 283,
287, 291, 295, 296,
v. Scott, 602, 603, 620.
v. Taylor, 404, 412.
Rogerson v. Rogerson, 588, 589.
Rokeby, L. v. Elliot, 151.
Rolf ». Rolf, 326.
Rolle v. Whyte, 239, 323,
Rooth v. Wilton, 518.
Rose v. Farquhar, 185.
v. Groves, 237.
Rosebery, E., 903.
Creds. v. Primrose, 491.
Roskell v. Whitworth, 335.
Ross v. Baird, 320.
v. Cuthbertson, 348, 354, 399.
v, Fisher, 11, 376.
v. Hawkins, 586.
v. Mackenzie, 61.
v. Milne, Cruden, & Co., 91.
v. Ross, 371, 374, 379.
Rosse, E., v. Wainman, 150, 157.
Rosslyn, E. v. N.B. Ry., 716.
Rothes, E. v. Cs.-Dow., 588, 593, 896.
Cs., v. Kirkealdy Coinrs., 315.
Rowbotham v. Wilson, 153, 404, 412.
Roxburghe, D., 158, 159, 161, 163, 633.
. Ds.-Dow., 72, 609.
. Dunbar Mags., 230, 277, 278, 358.
. Ms. Lothian, 716.
. Russell, 897, 928.
. Swinton, 72.
. Waldie, 450, 451,
. Waldie's Trs., 261, 262, 264, 268, 447,
550.
v. Wauchope, 37, 74, 75.
Ds.-Dow v. D., 588.
Rudyerd’s Estate, 835.
Rutford v. Bishop, 116.
Rugby Charity v. Merryweather, 280.
Rule, 190,
Runcie ». Lumsden’s Repr., 586.
Russell ». Ms. Bute, 167.
. Colquhoun, 735, 739.
. Coutts, 699, 703.
. Cowpar, 397, 398.
Haig, 458, 466, 468, 470.
Hutchison, 205, 206.
. Lang, 737.
. Watts, 364,
. York Buildings Co., 506.
Rust v. Low, 518.

IrRaece

gessesss

Ruther v, Harris, 787.

CASES. xli
Rutherford v. Lockio, 185.

v. Rankine, 83.

v. Stormonth, 377.

v. Wilson, 186.

v. Young, 754.
Rylands v. Fletcher, 433,

Sadd ». Maldon, &ec., Ry., 818,
Saddell and Skipness, 637.
St Albans ». Battersby, 340.
St Andrews Mags. v. Wilson, 226, 227,
St Bartholomew’s Hosp., 840, 841.
St Clair v. Alexander, 161, 162.
County ». Lovingstone, 102, 103.
8t Helen’s Smelting Co. v. St Helen’s Corp.,
329,

v. Tipping, 333, 336, 337.
St Mary, Newington ». Jacobs, 274.
St Monance ». Mackie, 91, 98, 248,
St Pancras Barial-Ground, 839.
St Sepulchre’s, Vicar of, 813.
St Thomas's Hosp. v. Charing Cross Ry., 816.
Salisbury, M. v. Gladstone, 298, 417.

v. Great Northern Railway, 273, §56.
Saltoun v. Park, 231, 234.

v. Salton, 489,

Salvin v. N. Brancepeth Co., 328, 333.
Samford Ly. v. Tenants, 618.
Sampson v. Hoddinott, 455, 461,

v. Smith, 334, 381,

Samuel v. E. and G. Ry., 314.
Sanderson v. Geddes, 119, 331, 533, 561.

v. Macfarlane, 645,

v. Musselbnrgh Mags., 297, 299, 349.
Sandilands v. Falkland Mags., 501.
Sands v. Brisbane, 591.

Sandwich, E. ». G.N. Ry., 462,

-Sandy v. Innes, 516.

Sarch z. Blackburn, 126,
Saulet v. Shepherd, 100.
Saunders ». Baldy, 141, 743.
v. Newman, 452,
v. Reid, 10, 376.
Scarth ». Gardener, 746.
Schulze v. Campbell, 388,
Schwinge ». Loudon, &c., Ry., 846.
Scotland, Bank of, 196.
Scots Mines Co. ». Leadhills Co., 432,
Scott, 202, 207, 805.
. Allnutt, 580,
. Anderson, 749.
. Bogles, 352.
. Cairns, 397.
. Creditors, 577.
. Drummond, 282, 284,
. Dundee Comrs,, 547.
. Edmond, 718.
. Everitt, 130, 133, 137.
. Forbes, 620, 622,
. Haliburton, 619.
. Heirs, 381.
. Howard, 386.
E. Hume, 20.
. Leith Cowrs., 334, 337,
s, Lindsay, 168, 483,
. Macdowall, 13, 500.
. Muirhead, 381.

s

S22

2R eR



xhi LIST OF
Scott v. Murray, 264.
v. L. Napier, 168, 169, 176, 483.
v, Ramsay, 30, 41, 168, 175.
». Scot, 471, 578.
v. Scott, 468, 581, 932.
v. Stewart, 28, 40. l
Scottish Central Ry., 208.
Highland Dist. Co. v. Reid, 477.
Midland Ry. v. Gray, 817.
N.E. Ry. v. Gardiner, 628, 642.
Union Ins. Co. v. Graham, 577.
Widows’ Fund v. Inland Rev., 700, 701.
Scoular ». Pollock, 438.
». Robertson, 352.
Scrabster Harb. Trs. v. Sinclair, 234, 245.
Seaforth, L. v. Hume, 378.
Seaton, 608.
v. Seaton, 70, 73, 511.
Selkirk, E. v. Kennedy, 733.
Mags. ». Clapperton, 74, 84.
v, Stewart, 628.
Men ». Kelso Tenants, 20.
Selkrig v. D. Roxburghe, 628.
Sessengut v. Posey, 311. .
Sewell v. Angerstein, 111.
Seymour, 920.
v. Vernon, 595.
Shand, 958.
v. Henderson, 331.
Shane ». Kansas Ry., 448.
Sharp v. Carlile, 502.
v. D. Hamilton, 350.
v. Latheron Board, 650.
v. Robertson, 556, 564.
Shaw v. Ewart, 509.
v. Cs. Winton, 628.
Shaws Water Co. ». Greenock Police Trs.,
199. .
Sheafe v. The People, 280.
Shearer . Hamilton, 289, 796.
Shedden v. Patrick, 64, 66, 67.
Sheen v. Rickie, 105.
Shetfield Corp., 834.
Sheplierd v. Grant's Trs., 26, 31, 36.
v. Scott, 322.
Sheriff ». Ferguson, 278.
Shields, 208.
v. Dykes, 730.
Shiells ». Channelkirk Hers., 638.
Shirrefs, 910, 913.
Short’s Observatory, 105.
Shrewsbury, E. ». N. Stafford Ry., 815.
Sim ». Stewart, 331, 390.
v. Ambrose, 22.
Simon ». Reed, 808.
Simonton v. Loring, 312.
Simpson v. Crawford, 738.
v. E. Home, 575.
v. Ker, 151, 415.
v. Lancaster. &c., Ry., 820.
v». Unwin, 138.
Sinclair, 917.
v. Ms. Breadalbane, 715.
v. Brown Bros., 535, 536.
v, Campbell’s Trs., 61,
v. Douglas, 377, 499,
v, L. Duffus, 592.

CASES.

Sinclair v. Dysart Mags., 299, 349.

v. Kinghorn Mags., 159.

» L.S.W. Ry., 312.

v. Sinclair, 20, 37, 41, 70.
Sivwright v. Wilson, 348, 355, 367.
Skeete v. Buchanan, 185.

v. Duncan, 759.

v. Stewart, 754.

Skene, 205, 924.

v, Maberley, 334.

v. Simpson, 366.

Skerrat ». N. Statfordshire Ry., 823, 825.
Skingley, 595.
Skinner, 206.

v. Diey, 390, 391, 392, 393, 396.
Skirving v. Vernor, 161. )
Skull v. Glenister, 352.

Slight v. Gutzlaff, 327.

Slipper v. Tottenham, &c., Ry., 854.

Small ». Fergusson, 503.

Smart v. 3lags. of Dundee, 95, 103, 233, 236
240.

». Morton, 417.

Smeaton v. St Andrews Comrs., 564.
Smellie ». Lockhart, 733.
v. Struthers, 567.
v. Thomson, 567.
Smith v Allan, 98, 527.
. Campbell, 623.
. Crawford, 158, 159.
. Darby, 48.
. Denny Comrs., 295, 475.
. Flowerdew, 77.
. Forbes, 738.
. Guthrie, 504.
. Howden, 99.
. Kenrick, 317, 432, 526.
. Knowles, 374, 376, 795.
. L.S.W. Ry., 312.
. Macgill, 154.
. Maitland, 722.
. Oliphant, 73.
. Smith, 858.
. Stokes, 811.
. Thackerah, 409, 417.
. Webster, 504.
. Wilson, 495.
. Wood, 808, 809.

2. Young, 728.

Estate, 840.

& Beaton, 74.

& Bogle v. Gray, 58.
Smollet, 590.

v. Colquhoun, 261.
Snaddon ». Spence, 739.
Sneesby v. L. and Y. Ry., 518, 520.
Solomon v. Vintners Co., 404, 412, 420.
Soltau . De Held, 334, 335.
Solway Jn. Ry. v. Jackson, 829.
Somerville v. Smith, 484.

v, Somerville, 320.

South Leith K.-S. v. Scott, 634.
South Wales Ry., 844.

v. Richards, 519.

Sounthcote v. Stanley, 524.
Southesk, E. v. Earlshall, Ly., 259.
v. Melgum, 347, 378, 379.

et ssSseaggdsegsee



LIST OF CASES.

Sowerby v. Coleman, 298.
Spackman v. G.W. Ry., 846.
Sparrow ». Oxford, &c., Ry., 814, 846.
Speed ». Philip, 566.
Speirt v. Waddell, 192.
Spence v. Bruce, 38.
. Hall, 164.
v. B. Zetland, 93, 501, 503, 504.
Spottiswoode v. Seymer, 715.
Sprot, 948.
v. Heriot’'s Hosp., 718, 719.
Trs. v. Sprot, 940.
Squier ». Mayer, 112.
Stair, E. 922,
v. Austin, 228, 230, 242,
Trs. v. Hamilton, 893.
Staffordshire, &c., Canal ». Birmingham
Canal, 482.
Stamps ». Birmingham, &c., Ry., 820, 844.
Standish v. Liverpool Mayor, 842,
Stanfield v. Wilson, 607, 608, 619.
Staples, 835,
State Savings Bk. v. Kircheval, 111.
Stebbing v. Metrop. Ry., 828.
Steel . Buchanan, 577.
. Couper, 570.
. Gourock Comrs., 339.
Hay, 21.
. Lochmaben Pars., 635, 639, 642.
. Midland Ry., 846.
. Oliver & Boyd, 438.
. Prickett, 274.
Steeping, Rector of L., 836.
Stein v Stirling, 249.
Stephen v. Aiton, 251.
v. Thurso Comrs., 522.
Stevenson v. M‘Levy, 769, 784.
v, Miller, 754, 761.
v. Pitcairn, 493.
v. Spiers’ Trs., 716.
v. Stevenson, 572.
Stewart (1847), 743.
(1849), 903, 913, 943,
(1857), 935.
(1863), 925.
(1875), 841.
. Agnew, 581.
Blackwood, 552, 556, 560, 564.
. Bruce, 186.
. Bunten, 396, 398.
Burk, 389.
. Camphell, 759.
. Carruthers, 352.
. Denhol, 576.
. Edwards, 565.
. Flannigan, 759.
. Fleming's Heir, 35.
. Flett, 758.
. Grant (1698), 10.
(1831), 185.
. Greenock Harbour Trs., 91.
Hector, 755.
Johnston, 411.
Keith Board, 648, 651.
. Lindsay, 38.
. M‘Barnet, 37, 258, 259, 260, 261, 262,
263, 484.

sasegae

R EE R

famagag

xliii

Stewart v. M‘Beath, 758.

. Mackenzie, 502, 504.

. Meikle, 399.

. D. Montiose, 715, 723.

. Murdoch, 947, 948.

. Nicolson, 171, 6§70, 573, 576, 578, 928.

. Sangster, 94.

Sc. Midland Ry., 860.

Sc. N.E. Ry., 815, 836.

. E. Seaficld, 719.

. Smart, 352,

. Stephen, 14, 125.

. Stewart (1792), 617.
(1876), 922,
(1877), 952.

Stewart’s Exrs., 107, 597.

. Sutherland, 759.

. Tait, 757.

. Tillicoultry Feuars, 502.

. Wand, 489. .

. Wilson, 734.

Estate, 840.

Trs. v. Robertson, 169, 483.

Pott, & Co. v. Brown Bros., 9, 808.
Stinson v. Browning, 808.

Stirling, 73, 885.
(1852), 925
(1857), 924
Dalrymple, 885, 886, 891,
v. Dunn (1827), 171, 570,
(1831), 73, 74.

v. Finlayson, 438, 439.

v. Haldane, 49, 330, 355, 476.

v. Johnston, 386.

Mags. v. Sheriff, 565.

Trs. v, Stirling, 886, 891.

& Sons, 196, 208,

Stiven v. Cowan, 109,

v. Kirriemuir, 158.

Stobbs v. Caven, 369, 380.
Stockport, 829.

Waterworks v. Porter, 459, 477, 482.
Stockton Ry. v. Brown, 818,
Stockwell v. Campbell, 109.
Stoddart ». Stevenson, 137, 733, 739.
Stone v. Commercial Ry., 820, 846.

v. Yeovil, 817.

Stonebraker v. Zollickoffer, 606.
Stoncham v. L.B.S.C. Ry., 847.
Stonehaven, 208.

Strachan v. Baldwin, 588.

v. Thomson, 251.

Strang v. Steuart, 94, 95, 509, 515, 516,
517, 528.

Strathblane Hers. v. Hamilton, 637,

Strathearn Hydro. Co. v. Inland Rev., 693.

Strathmore, E., 924,

v. E. Strathmore's Trs., 594,
Stratton v. Metrop. Board, 861.
Stretton v. G.W., &e., Ry., 820, 857,
Stringer v. Sykes, 808.

Stroyan v. Knowles, 416.
Strubbee v, Cincinnati Ry., 121,
Sturges v. Bridgeman, 327, 332,
Suflield v. Brown, 361, 362, 363.
Summerlee Ironworks, 201, 207.
Sunderland Freemen, 839.

2eeeee essgeseegaee

2



xliv

Sutcliffe ». Booth, 476.
Sutherland ». Sutherland, 179.
v. Thomson, 273, 280, 346.
D. v. Ross, 235, 257, 258, 259, 261, 267,
269.
Ds., 199,
Ds. ». Gilchrist, 14.
v. Reid’s Trs., 380.
Ds. v. Watson, 215, 224, 226, 227, 234.
Suttie ». Gordon, 91.
Swan v. Buist, 373.
v. Halliburton, 334.
Swansborough v. Coventry, 365.
Swatman v. Ambler, 990.
Swett ». Cutts, 429,
Swindon Waterworks ». Wilts, &c., Canal,
329, 458, 461.
Swinton v: Gawler, 614,
v. Peddie, 330, 333, 334, 338.
v. Ds.-Dow. Roxburghe, 609.
‘9. Wedderburn, 628,
Sybray ». White, 521.
Sylvester, 744.

Tait v. E. Lauderdale, 287.
v. Maitland, 607, 608.
Tapling v. Jones, 384.
Tapsell ». Crosskey, 802.
T'arbat v. Bogle, 255.
Taylor ». Bethune, 586.
v, E. Callander, 508.
v. Dunlop, 368, 656, 558, 562, 563.
v. Rogers, 140.
v. St ilelens, 476, 481.
Temple v. Gairns, 595.
Templeton v. Voshloe, 424.
Tennant v. E. Glasgow, 315,
v. Goldwin, 558,
v. Murray, 503,
v. Muter, 475.
Teviotdale, Sh. of, ». Gledstanes, 10.
Thom ». Macbeth, 492, 493, 494.
Thomas v. Birmingham Canal Co., 317.
v. Keating & Co., 120.
v. Macpherson, 186.
v. Sorrell, 309.
v, Thomas, 438.
Thomson, 204, 208, 335, 925.
v. Alley, 393, 402.
v. Angus, 495.
v. Crombie, 120.
v, Donald, 10, 22.
v. Dunfermline Mags., 639.
v. Gray, 311, 320.
v. Grieve, 91.
v, Inveresk Par. Board, 181.
v. Mowatt, 886.
v. Murdoch, 273, 275, 278, 369, 371.
v. N.B. Ry., 838.
v. Purves, 528.
v. Romanes, 747.
v. Stewart, 38.
Thorburn v. Charters, 295, 475.
v. Pringle, 534.
Thorpe v. Brumfitt, 347.
Threshie v. Annan Mags., 293,
Thriepland v. Rutherford, 35, 260.

LIST OF CASES.

Tiffin v. M‘Cormack, 317, 335.
Tilden v. Johnson, 121.
Tillet v. Ward, 520.
Tingwall Min. v. Hers., 631, 645.
Tipping ». Eckersley, 466.
v. St Helen's Smelting Co., 327, 328,
330, 337.
Titchfield, Ms. v. G.S.W. Ry., 840.
Todd ». Burnet, 335.

v. Clyde Trs., 95, 103, 236, 240.

v. Metrop. D. Ry., 829, 830.

v. Mitchell, 649, 651.

Trs. v. Finlay, 105, 112,
Tolquhon’s Exrs. v. Creds., 613, 614.
Tootle ». Clifton, 425.

Torphichen ». Gillon, 160.

v. Caledonian Ry., 841.

Torrance (1837), 905.
(1838), 905.
v. Craufuird, 886, 890.
Torrie v. D. Atholl, 273, 276, 277, 278, 279,
296.
Tough ». JOPE’ 776.
Townsend ». Wathen, 126.
Trail ». Moodie, 84.
Trainer v. Johnston, 749.
Transportation Co. v. Chicago, 414.
Trappes v. Harter, 108, 114, 116.
Traquair’s Trs. v. Hers. of Innerleithen, 199,
Trinity Hosp. v. Nisbet's Trs., 715.
House, 8410.
Tripp v. Frank, 255.
Trotter v. Farnie, 330, 333, 334, 337, 338.

v. Hume, 264, 269.

v. MacKwan, 131,

v. Maclean, 122.

Trowsdale ». N.B. Ry., 824.
Turnbull ». Blanerne, 356, 377.
v, Coutts, 509.
v. Newton, 577.
Turner, 840.

v. Baker, 94.

v. Ballendene, 152, 154.

v. Mackenzie, 164.

v. Morgan, 748.

v. Turner, 74, 575.

Tweeddale, Ms. v. Dalrymple, 123, 124,

v. Kerr, 101.

». Somner, 132, 613.

Trs. v. E. Haddington, 386.
Tyler v. Wilkinson, 444.

Tyson v. London Mayor, 853.

v. Smith, 298.

Udny, 204.
Union Bank v. Inland Rev., 698.
United Merthyr Coal Co., 121.
Ure v. Anderson, 93.

v. Carnegy, 159.

v. Ramsay, 161, 162, 164, 165, 634.
Urie, 206.

v. Stewart, 273.
Urquhart v. Halden, 339,

v. Melville, 552.

v. Urquhart, 577, 932.

Vary ». Thomson, 333.



LIST OF

YVaughan . Menlove, 312

v. Taff Co., 312.
Yeitch, 597.

v. Young, 117, 186, 570.
Vere v. Hope, 57.
Vernon v. St James's Vestry, 334.
Vert v. Richmond, 339.
Yirtue v. Alloa Comrs., 522.
Vowles v. Miller, 528.

Waddell v. E. Buchan, 21, 273.

v. Russell, 474.

v. Waddell (1812), 610.

(1818), 617, 618.

Waffle 2. N.Y. Central Ry., 429.
Wainwright ». Ramsden, 854, 855.
Wake v. Hall, 116.
Wakefield ». D. Buccleuch, 151, 406, 417.

v. Renfrew Comrs., 177, 668, 669,
Wale v. Western Pal. Hotel Co., 813.
Walker, 201, 206.

. Arbroath Presb., 634, 644.
. Bayne, 620.

Braidwood, 556, 561.

. Brewster, 335.

. Christie, 14.

Dundas, 723.

Grieve, 59.

Horner, 807.

Jackson, 254.

Miln, 176.

Renton, 389, 393.

. Shearer, 539.

Ware, &c., Ry., 843.

. Weir, 796.

. Wishart, 16, 368.

. E. Zetland, 160.

. Zetland Comrs., 178, 179.

Trs. v Cal. Ry., 828, 829,

v. Learmonth, 120.

Wallace, 199.

v. Brown, 534, 537.

v. Crawford's Exrs., 35.

v. Deas, 606.

v. Dundee Police Comrs., 281, 282,

v. E. Eglinton, 52, 63, 64.

v. Morrison, 460.

v. Wallace, 495.

Wallington ». Hoskins, 685,

Walmsley v. Milne, 112.

Walter v. Selfe, 334,

Walters v. Pfeil, 313,

Walton Bros. v. Glasgow Mags., 358, 360,
361, 363.

Ward ». Kilpatrick, 110.

& Co. v. Lang, 335.

Wardlaw . Wardlaw’s Trs., 610,
Wardrop ». Cockburn, 759.
‘Ware, 854.

v. Regent’s Canal Co., 829.
Wark v. Bargaddie Coal Co., 49.
Warrens ». Marwick, 529.
‘Washburn ». Gilman, 315.
Waterfall v. Penistone, 115.
Waters v. Stevenson, 122.
Watson, 489.

v. Crawcour, 489.

23sgeselaseganeas

CASES. xlv

Watson r. Dunkennan Feuars, 347, 379.

v. E. Errol, 123, 124, 127.

v. Glass, 590.

v. Gray, 516, 529, 532,

v. Law, 717.

v. Watson, 158, 162.

Watt ». Macgill, 12

v. Miller, 185.

v. Paterson, 91, 499, 504.
Watts v. Kelson, 361, 363, 364.

v. Watts, 820,

Wnuchr]\_[m, 925,

v. Hope, 434,

Waugh ». City Glasgow Ry., 519,
Wear Comrs. v. Adamson, 251,
Webb v. Barstow, 592,

v Bird, 332, 380, 412,

v. Direct London Ry., 858,

v. Rome, &e., R.R., 312,
Webster v. Farquhar, 586.
Wedderburn v. Paterson, 102,
Weir v. Aiton, 255.

v. Blackwood, 758.

v. Glenny, 476.

Fxrs. v. Durham, 614.
Weise v. Smith, 237.
Welch-Maxwell, 58.

Weld v, L.S.W. Ry., 818.

Wells v. Chelmsford, 838.

Wellwood v. Wellwood, 592, 593, 895.
Welsh v, Barstow, 591.

Welwood v. Husband, 132.

Wenyss v. Hope'’s Trs., 434,

v. Montgomery, 580.

v. E. Morton, 30, 158.

v. Perth Mags., 265.

v. D. Queensberry’s Trs., 74.

v. Stuart, 612

v. Traill, 590, 591.

West v. Aberdeen Harbour Comrs., 269,

Cumberland Co. v. Kenyon, 432.

- West-Nisbet v. Swinton, 614.

Wettor v. Dunk, 522.
Whalley v. Laing, 476,
Wharncliffe, 577, 903, 945.
Whatman v Ogilvie, 131, 139.
Wheeldon ». Burrows, 363, 364, 365, 414.
White ». Ballantyne, 73.
. Bass, 365.
. Calder, 501,
Dixon, 4035, 411, 419, 470.
. Horn, 11,
. Philips, 239.
. Wemyss, 361.
Whitehead v. Parkes, 437.
v. Smithers, 140.
Whitson v. Ramsay, 95.
Whitstable Free Fishers v. Foreman, 224,
Wight v Inglis, 494, 613.
v. Wilson, 22,
Wigton, E., v. Feuars, 175, 377, 499, 502,
504.
Wilde v. Waters, 108.
Wilder ». Maine Central R., 518.
Wilkie v. Adair, 185.
v. Scott, 355, 366.
v. Morrison, 620.

seee

g



xivi

Willey ». S.E. Ry. Co., 843.
Williams ». Bagnell, 418.
v. Groucott, 521.
v, James, 352.
v. Jones, 314.
v. Wilcox, 223, 238.
Williamson v. Ewart, 886.
v. Kirkcaldy, 627, 628.
v. Ramsay, 640.
Wilms v. Jess, 416.
Wilson, 505.
v, Agnew, 715, 716.
v, Blackwood, 185.
v; Brown, 164, 166.
v. Buchanan, 500.
v. Caledonian Ry., 860.
. Campbell, 56.
. Cowan, 759.
. Dundas, 80, 91.
. Dykes, 128.
. Fasson, 701.
. Gilbert, 14, 289.
v. Glasgow Mags., 694.
. Henderson, 11,
. Jamieson, 280, 285.
v. Kerr, 761,
v. Laing, 98, 525.
v. Maltman, 762.
v. Mussclburgh Mags.,
722,
v. New Bedford, 316.
v. Pollok, 59.
v. Waddell,
407, 425, 433.
Wiltshire v. Cottrell, 106.
v. Sidford, 515, 516.
Wimbledon Conser. ». Dixon, 352, 374.
Winchester, Bp. v. Mid Hants Ry., 843,
Winder, 839.
Windsor, &c., Ry., 840.
Winton, E. ». Cs. Winton, 70.
v. Gordon, 11.
v. Winton, 73.
Wishart v. Wyllie, 98, 274, 443.
Womeisley v. Church, 426, 429.
v. Charing Cross Ry., 842.
Wood v. Leadbitter, 309,
v. Morewood, 121.
v. Robertson, 280, 347.
v, Saunders, 352,

QoS

=] e

717, 720, 721,

119, 308, 317, 319, 328,

LIST OF CASES.

Wood ». Sutcliffe, 328, 467.
v. Waud, 328, 426, 430, 431, 434, 444,
461, 476.
Woodard v. Billericay Bd., 804.
Woods and Forests v. Gammell, 214, 234,
257, 258.
Woolley, 841.
Woolmet's Children v. Douglas, 73.
Worthington ». Gimson, 363.
Wright v. Bowers, 877.
v. Cunninghame, 613.
v. Elphinstone, 167.
. Howard, 444.
E. Mansfield, 165.
v. Scott, 251,
v. Williams, 475.
v. Wright, 166.
Wryatt v. Harrison, 409.
Wyman v. Leavitt, 335.
Wyndham, 885.
Wystow, 110.

@ o

Yandes ». Wright, 409.
Yates v. Blackburn Mayor, 822.
v. Milwaukie, 239.
Yeaman v. Crawford, 387.
Yeats v. Hugo, 438.
v. Taylor, 801.
Yellowlees v. Alexander, 73, 75, 83.
Y onk Buildings Co. w. M.nckenzle 81, 83,

Yorkqlure Fire Office v. Clayton, 703.
Young v. Bowie, 470.

. Cnrmichael, 91, 174.

v. Colt’s Trs., 410.

v, Cuddie, 564.

v. Cunningham, 10.

v. Dewar, 388.

v. Laing, 335.

Younger v. Caledonian Ry., 830.

v. Johnston, 36, 64, 67.
Ystalyfera Iron Co. . Neath &c., Ry., 819,
Yule, 200.

v. Donaldson, 754.

Zetland, E. v Hislop, 339, 341, 385, 386,
396, 398.
». Perth Glov ers, 102,
v. Tennent’s Trs., 43, 45, 92, 262, 263.
Zuille v. Morrison, 58



xlvii

LIST OF SOME ENGLISH AND FOREIGN AUTHORS, &e.,
CITED OR CONSULTED.

[For the sake of distinctness, the Corpus Juris Civilis is quoted in the German
fashion, omitting the headings of the titles. The book and title, enclosed in
parentheses, follow the collection cited, and both are preceded by the fragment (or law)
and the paragraph thereof. Thus:—

2 I. (2.1) is the 2d law of Book 2, Title 1, of the Institutes.

1§ 3 D. (41.2) is fragment 1, paragraph 3, of the Digest, Book 41, Title 2: and simi-
larly of the Code (C.)]

Addison, Law of Torts (5th ed., 1879).

Amos and Ferard, Law of Fixtures (2d ed., 1847).

Angell, Right of Property in Tide-waters (2d ed., 1847).

Law of Watercourses (4th ed., 1850).

Arndts, Lehrbuch der Pandekten (Text-book of the Pandects, 3d ed., 1859).

Bainbridge, Law of Mines and Minerals (4th ed., 1878).

Bourdin, Land-Tax (2d ed., 1870).

Brice, Doctrine of Ultra vires (2d ed., 1877).

Brown, Law of Fixtures (4th ed., 1881).

Browne and Theobald, Law of Railway Companies, 1881.

Burn, Justice of the Peace (30th ed., 1869).

Callis, Reading on the Statute of Sewers (4th ed., 1824).

Championniére, La Propriété des eaux courantes: 1846.

Christian, Game Laws : 1817.

Ceepolla, Tr. de servitutibus : 1647.

Coulson and Forbes, Law of Waters : 1880.

Cox, Law and Science of Ancient Lights (2d ed., 1871).

Davies, Land, Assessed, and Income Tax Laws: 1864.

Dowell, Income Tax Laws: 1874,

Elvers, Die romische Servitutenlehre (Roman Law of Servitudes : 1856).

Fournel, Traité du voisinage (4e éd., 1834).

Gale, Law of Easements (5th ed., 1876).

Gesterding, Lehre vom Eigenthum (On Ownership: 1817).

Glen, Law relating to Highways: 1883.

Gliick, Ausfiihrliche Erlauterung der Pandekten: ein Commentar (Commentary on the
Pandects—about 50 vols. published).

Goddard, Law of Easements (2d ed., 1877).

Godefroi and Shortt, Law of Railway Companies: 1869.

Grady, Law of Fixtures and Dilapidations (3d ed., 1876).




xivi

Willey ». 8.E. Ry. Co., 843.
Williams v. Bagnell, 413.
v. Groucott, 521.
v. James, 352.
v, Jones, 314.
v. Wilcox, 223, 238.
Williamson v. Ewart, 8§86,
v. Kirkcaldy, 627, 628,
v. Ramsay, 640.
Wilms v, Jess, 416.
Wilson, 505.
. Agnew, 715, 716.
. Blackwood, 185.
. Brown, 164, 166,
Buchanan, 500.
Caledonian Ry., 860.
. Campbell, 56.
. Cowan, 759.
. Dundas, 80, 91.
. Dykes, 128.
. Fasson, 701. .
. Gilbert, 14, 289.
v. Glasgow Mags., 694.
v. Henderson, 11.
v. Jamieson, 280, 285.
v. Kerr, 761.
v. Laing, 98, 525,
v, Maltman, 762.
v. Musselburgh Mags., 737, 720, 721,
722.
v. New Bedford, 316.
v. Pollok, 59.
v. Waddell, 119, 308, 317, 319, 328,
407, 425, 433,
Wiltshire v. Cottrell, 106.
v. Sidford, 515, 516.
Wimbledon Conser. ». Dixon, 352, 374.
Winchester, Bp. v. Mid Hants Ry., 843.
Winder, 839.
Windsor, &c., Ry., 840.
VWinton, E. v. Cs. Winton, 70.
v. Gordon, 11.
v». Winton, 73.
Wishart v. Wyllie, 98, 274, 443.
Womeisley v. Church, 426, 429.
v. Charing Cross Ry., 842.
Wood v. Leadbitter, 309.
v. Morewood, 121.
v. Robertson, 280, 347.
v. Saunders, 352,

Treesesas

ae

LIST OF CASES.

Wood r. Sutcliffe, 328, 467.
v. Waud, 328, 426, 430, 431, 434, 444,
461, 476.
Woodard ¢. Billericay Bd., 804.
Woods and Forests v. Gammell, 214, 234,
257, 258,
Woolley, 841.
Woolmet's Children v. Douglas, 73.
Worthington ». Gimson, 363.
Wright v. Bowers, 877.
v. Cunninghame, 613.
v. Elphinstone, 167.
v. Howard, 444.
v. E. Mausficld, 165.
v. Seott, 251,
v. Williams, 475.
v. Wright, 166.
Wyatt v. Harrison, 409.
Wyman v. Leavitt, 335,
Wyndham, 885.
Wystow, 110.

Yandes ». Wright, 409,
Yates v. Blackburn Mayor, 822.

v. Milwaukie, 239.
Yeaman v. Crawford, 387.
Yeats v. Hugo, 438.

v. Taylor, 801.

Yellowlees v. Alexander, 73, 75, 83.

York Buildings Co. v. Mackenzie, 81, 83,
84. .

Yorkshire Fire Office v. Clayton, 703.

Young v. Bowie, 470.

v. Carmichael, 91, 174

v. Colt’s Trs., 410.

v. Cuddie, 564.

v. Cunningham, 10.

v. Dewar, 388,

v. Laing, 335.

Younger ». Caledonian Ry., 830.

v. Johnston, 36, 64, 67.
Ystalyfera Iron Co. v. Neath, &ec., Ry., 819.
Yule, 200.

v. Donaldson, 754.

Zetland, E. v. Hislop, 339, 341, 385, 886,
96, 398.
v. Perth Glovers, 102.
v. Tennent’s Trs., 43, 45, 92, 262, 263.
Zuille v. Morrison, 58.

|
|
f
|

ey

——



xlvii

LIST OF SOME ENGLISH AND FOREIGN AUTIHORS, &e.,
CITED OR CONSULTED.

[For the sake of distinctness, the Corpus Juris Civilis is quoted in the German
fashion, omitting the headings of the titles. The book and title, enclosed in
parentheses, follow the collection cited, and both are preceded by the fragment (or law)
and the paragraph thereof. Thus:—

2 I. (2.1) is the 2d law of Book 2, Title 1, of the Institutes.

1 § 3 D. (41.2) is fragment 1, paragraph 3, of the Digest, Book 41, Title 2 : and simi-
larly of the Code (C.)]

Addison, Law of Torts (5th ed., 1879).

Amos and Ferard, Law of Fixtures (2d ed., 1847).

Angell, Right of Property in Tide-waters (2d ed., 1847).

Law of Watercourses (4th ed., 1850).

Arndts, Lehrbuch der Pandekten (Text-book of the Pandects, 3d ed., 1859).

Bainbridge, Law of Mines and Minerals (4th ed., 1878).

Bourdin, Land-Tax (2d ed., 1870).

Brice, Doctrine of Ultra vires (2d ed., 1877).

Brown, Law of Fixtures (4th ed., 1881).

Browne and Theobald, Law of Railway Companies, 1881,

Burn, Justice of the Peace (30th ed., 1869).

Callis, Reading on the Statute of Sewers (4th ed., 1824).

Championniére, La Propriété des eaux courantes: 1846.

Christian, Game Laws : 1817,

Ceepolla, Tr. de servitutibus : 1647.

Coulson and Forbes, Law of Waters : 1880.

Cox, Law and Science of Ancient Lights (2d ed., 1871).

Davies, Land, Assessed, and Income Tax Laws: 1864.

Dowell, Income Tax Laws: 1874,

Elvers, Die romische Servitutenlehre (Roman Law of Servitudes : 1856).

Fournel, Traité du voisinage (4 éd., 1834).

Gale, Law of Easements (5th ed., 1876).

Gesterding, Lehre vom Eigenthum (On Ownership: 1817).

Glen, Law relating to Highways: 1883.

Gliick, Ausfiihrliche Erlauterung der Pandekten: ein Commentar (Commentary on the
Pandects—about 50 vols. published).

Goddard, Law of Easements (2d ed., 1877).

Godefroi and Shortt, Law of Railway Companies: 1869.

Grady, Law of Fixtures and Dilapidations (3d ed., 1876).




xlvili LIST OF SOME ENGLISH AND FOREIGN AUTHORS, ETC.

Hale, De Jure Maris, in Hargrave’s Tracts, and Hall, infra.

—— De Portu Maris, in Hargrave’s Tracts.

Hall, Rights of the Crown, &c., in the Scashores of the Realm (2d ed., 1875).

Heffter, Institutionen des romischen und teutschen Civil-Processes (Civil Law Prac-
tice: 1825). v

Heineccius, Elementa Juris Civilis sec. ordinem Pandectarum.

Hesse, Rechts-verhaltnisse zwischen Grundstiicks - Nachbarn (On Neighbourhood :
1859-62).

Hodges, Law of Railways (6th ed., 1876).

Hunt, Law of Boundaries (2d ed., 1670).

Hunter, Exposition of Roman Law: 1876.

Huschke, Jurisprudentiie antejustiniana queae supersunt: 1861.

Ingram, Law of the Compensation for Interests in Lands, &e. (2d ed., 1869).

Koch, Allgemeines Landrecht fiir die Preussischen Staaten, mit Commentar (Prussian
Code, with Commentary, 5th ed., 1870).

Lloyd, Law of Compensation under Lands Clauses, &c., Acts (5th ed., 1882).

Miller, Land Tax: 1849.

Molitor, La Possession . . . et les servitudes en droit romain (2d ed., 1868).

Pagenstecher, Romische Lehre vom Eigenthum (Ownership in Roman Law ; 1857-59).

Pardessus, Traité des Servitudes (6th ed., 1823).

Paterson, The Fishery Laws (2d ed., 1873).

Pellat, Exposé . . . du droit romain sur la propriété: 1853.

Phear, Rights of Water: 1859.

Pothier, Pandectze Justiniancee (ed. of 1782).

Traité du droit du domaine de propriété (ed. of 1807).

du contrat de société (ed. of 1807).

Pratt, Law of Highways (12th ed., 1881).

Puchta, Kleine civilistische Schriften (Monographs on Roman Law).

——— Cursus der Institutionen (On the Institutes, 4th ed., 1853).

Pufendorf, De jure nature et gentium : 1684,

Rogers, Law relating to Mines, Minerals, and Quarries (2d ed., 1876).

Savigny, Recht des Besitzes (Possession, translated by Perry: 1848).

Scheurl, Lehrbuch der Institutionen (On the Institutes, 4th ed., 1862).

Shelford, Law of Railways (4th ed., 1869).

Smith, Law of Real and Personal Property (5th ed., 1877).

Sugenheim, Aufhcbung der Leibeigenschaft (Extirpation of Serfdom in Europe: 1851).

Thibault, System des Pandekten-Rechts (On the Pandects, 9th ed., 1846).

Tyler, Law of Boundaries and Fences, 1876.

Vangerow, Lehrbuch der Pandckten (On the Pandects, 7th ed., 1863-69).

Vattel, Droit des gens (ed. 1820.)

Vinnius, Institutionum imperialium Commentarius : 1761.

Voet, Commentarius ad Pandectas (ed. 1827).

Warnkonig, Commentarii juris Romani privati: 1825,

Washburn, American Law of Easements and Servitudes (3d ed., 1873).

Weiske, Rechts-Lexikon fiir Juristen (Law Dictionary, 1839-62).

Westphal, De libertate et servitutibus praediorum: 1773.

Williams, Law of Real Property (14th ed., 1881).

Wood, Law of Nuisances (2d ed., 1883).

Woolrych, Law of Waters (2d. ed., 1851).




PART I

POSSESSION AND OWNERSHIP GENERALLY.






CHAPTER L

POSSESSION.

THE word Possession, both in Roman and Scotch law, has been
used in a variety of different meanings. Laying aside its non-
legal signification, according to which a man’s possessions mean
his whole estate, that which he possesses or owns, it has been
employed, in the first place, for the simple having or holding a
thing, so that, as matter of fact, it is under the possessor’s control,
with the power of excluding the interference of all others. This
is more properly called detention ; and the holder or detentor may
be quite unconscious of the fact of detention. This condition
of things is productive of no legal results. The animus or
intention to possess is required to introduce the physical fact of
detention into the domain of law. This intention of the pos-
sessor may be,—to hold entirely for another, as in the case of a
mere custodier; or partly for another and partly for himself, of
which the most familiar example is that of the tenant of a herit-
able subject ; or lastly, entirely for his owun behoof, in which case
the detention or corpus may be direct, or it may be mediate—that
is, by the hands of some other. In all the cases here contem-
plated, the object possessed has been corporeal; but by an exten-
sion of the term introduced by the Roman law, and accepted by
our own, the word possession, or quasi possession, is used with ref-
erence to incorporeal things or real rights, such as servitudes. Out
of all these uses of the term, the only one which is of importance
in this place is possession (including guasi possession) proper—viz.,
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4 POSSESSION.
the intention of holding it as his own property—ecum animo rem
sibi habendi!

The Scotch differs from the Roman law in its nomenclature in
some respects, which are mainly traceable to the peculiarities of
the early Roman civil procedure. Into these differences it would
be useless to enter. But reference must be made to the terms
used to qualify possessian by our institutional writers. They be-
gin by copying the derivation of the word given in the ¢ Digest,
from positio sedium, denoting the settlement of colonies in their
particular seats.? The leading division is into natural and civil :
the former meaning the holding of the thing possessed corporeally ;
the latter signifying either the holding of the subject by the sole act
of the mind, or by the hands of another who holds it in the posses-
sor's name.® Stair’s enumeration * of the different degrees of clear-
ness of possession seems to be of no legal value, except as detailing
the various modes in which possession may be proved ; for the pos-
session, however proved, is the same, and has the same legal effects.
A similar remark may be made regarding the term ‘symbolical
¢ possession ’ (whether the symbol be part of the thing possessed or
not) ; regarding possession by conjunction of interest, and posses-
sion v aut clam aut precario,—for all of these qualifications refer
to modes of acquiring possession, not to differences in its nature.®
The distinction between possession bond fide and mald fide will be
touched on below.® But it must be borne in mind that possession
proper, as above defined, is always the same, and that any appa-
rent difference in its effects arises from other elements with which

! The chief Roman texts are to be found
in D. (41.2) and C. (7.32). The leading
modern authority is Savigny, Das Recht
des Besitzes, of which there is an English
translation by Peiry ; see §§ 1-11. A
later monograph is by a Belgian civil-
ian, Molitor, La Possession, &c., 3d ed.,
1868 ; see chap. I.; sce also the latest,
Bekker, Das Recht des Besitzes, 1880.
The main controversies are discussed by
Vangerow, Pandekten, §§ 198 ¢t seqq. Sece
also Hunter’s Roman Law, p. 195 et seq.,
in which the author differs from the above
civilians as to the genesis of the Roman
doctrine ; the Scotch authorities infra ;
and Bayne, 82-38. A learned American
jurist, O. W. Holmes, junr., argues,
mainly on the history of the doctrine of
bailments, that the only intention de-
manded by the English Common Law is
the intention to exclude others. (The Com-

mon Law, ch. v. and vi., and esp. p. 220.)

21 pr. D. (41.2), Craig, 2.2.5; St. 2.1.9;
Ersk. 2.1.20. It is more probably com-
pounded of pot, the root of potis, potens,
&c., and sedes.

3St. 2.1.10; Ersk. 2.1.22. The ref-
erence to 9 D. (41.2) gives no sanction
to the nomenclature used by our writers.
The use of the terms naturalis and civilis
possessio in the Roman law was quite dif-
ferent. For discussions on this, a favour-
ite crux of the civilians, see Savigny on
Poss., §§ 5 and 6; Puchta, Kl ciril.
Schriften, p. 239 et seq. ; Molitor, La Pos-
session, &c., §§ 4, 5, 6 ; Vangerow’s Pan-
dekten, §199 ; and Hunter’s Roman Law,
p- 210, note. Bankt. 2.1.26, comes nearer
the Roman terminology.

4 St. 2.1.11-14.

8 St. 2.1.15-16 ; Ersk. 2.1.23.

6 See chap. 4.
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it may happen to be combined ; and that the only really import-
ant elements are the corpus or detention, and the animus or the
intention, with which the subject is held.

It may be right to notice here a controversy, which is, how-
ever, of no practical importance, except as contributing to give
clearer notions of the part which possession ought to play in the
science of law. Is possession a right or a mere fact? Which-
ever of these it be, there can be no question that possession gives
Tise to some very important rights. According to Stair, possession
“hath in it a distinct lesser right than' property, though it be more
‘ facti than juris;’ and ‘is a common precognite to the most of real
‘rights.”’® Erskine says more distinctly that it is made up partly
of fact and partly of right—the fact being the detention, and the
right the view with which the possessor holds? But it seems clear
that the animus itself is nothing more than a fact as well, and
that its existence does nothing to convert that which was origin-
ally a mere physical condition—a 7es facti—into a right!® It is
only when this condition of things is interfered with that a right
of action arises out of the mere state of possession. The misuse
of. words which elevated possession into a right, probably arose
from the early use of the term in the Roman law to denote that
equitable ownership which the prwtor granted to those who held
and cultivated the ager publicus, which was in strict law inalien-
able, and to the property of foreigners, who could not have the
Roman dominium.M*

It ought to be needless to remark on the distinction between
the right to possess—jus possidendi; and the rights of the pos-
8essor, or consequent on possession—jura possessionis. The former
is part and parcel of the benefits of ownership, and, in a wider
sense, of certain other rights; the latter are rights which arise
either wholly or principally from possession, and from it alone.
Yet the distinction has been lost sight of®* Thus there have
been reckoned among the advantages of possession the acquisition
of property by occupation, by accession, and even by tradition—

7 See Craig, 2.2.5-12, for the distinction
between investiture and possession.

8 St. 2.1.8.

? Ersk. 2.1.20.

101 §3 D, (41.2), Craig, 2.2.5.

11 Savigny, §§ 2.5 ef scq. ; Hunter, p.
221; Molitor, § 7-11. This learned
author, while upholding the theory of
right, is puzzled how to classify it ; and
proceeds partly on the assumption that

every sort of possession animo rem sibi
habendi produces rights and remedies,
But this is erroneous, for the thief of
moveables had in Roman law no remedy
either against the real owner or any third
person ; 12 §1 D. (47.2). See also Bek-
ker, pp. 33, 340.

12 Savigny, § 3; Molitor, §§ 2, 3;
Hunter, p. 221.

A ﬁ’f'ht ora
fact

Jus possidends.
Jura possessi-
onis,
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6 POSSESSION.

the fact being, that in all these cases possession and property have
a simultaneous origin, and that the former is from the first nothing
more than the badge of the latter. The same thing is true, though
less obviously, of the acquisition, as property not liable to restora-
tion, of fruits bond fide perceptt by one who is not the real owner
of the subject which produces them. Until separation, the crop
or fruits are not supposed to have any existence except as parts
of the larger subject. Not till the moment of separation, gather-
ing or reaping, does a new and separate possession begin. But it
is at this very instant that the bond fide possessor acquires the fruits
as owner. The leading consideration is the good faith of the pos-
sessor, the honest belief on probable grounds that he really is the
owner, both of the producing subject and its produce—a belief
which the equity of the Roman and Scotch, though not of the
English law, justifies so far as the produce is concerned. When
the bona fides ceases to exist, the privilege of the possessor ceases
with it; and many delicate questions—chiefly decided on special
circumstances—have arisen as to the exact date at which the
change takes place.'®

From a careful survey of the legal import of possession, it
becomes clear that there are only two rights consequent on or
inherent in the fact of possession—two jura or commoda posses-
stonis ; and that, accordingly, these alone fall within the scope of
the present treatise. They correspond in & general way with
the posscssio ad interdicta, or possessio simply, and the possessio
ad usucapionem, or civilis possessio (in the strict acceptation of the

"phrase), of the Roman law." The rights denoted by these terms

are the only rights known to the law in which the fact of posses-
sion is the only, or at least the main, element of importance. The
former of the two is the right of the possessor to resist encroachment
on or disturbance of his possession; and that either by taking
steps to retain possession when threatened, or summarily to recover
it when lost—in other words, the right to the possessory remedies.
The other is the right to acquire or secure property in what did
not originally belong to the possessor, by holding it undisturbed
for a certain long period of time on an adequate title. This is
the right to prescribe.

Before bringing these preliminary remarks to a close, and pro-
ceeding to an exposition of these two rights, it is necessary to a
complete understanding of the subject to remark, that it is of the
essence of possession to be exclusive. This is expressed in the

13 See infra, chap. 4. M Savigny, § 4.
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phrase that there cannot be at the same time a possessio duorum
in solidum. The moment a thing comes into the possession of one
man, it leaves that of its former possessor. This does not, how-
ever, prevent possession by more than one pro indiviso; mnor by
several persons holding each with a different animus—as fiar,
liferenter, tenant, or custodier. The maxim and its qualifications
apply equally to possession and ownership.!®

135815D. (13.6); 8 § 5,26 D. (41.2), Molitor, § 25 ; Warnkonig, 1.4.4. ; Craig,
of. 15 § 4 D. (43.26); Savigny, § 11; 2.2.5:; Bankt. 2.1.27.



CHAPTER IL

A.—THE POSSESSORY REMEDIES.

In the Roman AS has just been said, the possessory remedies are directed to the

and Scotch

systems.

protection of possession in two distinct ways—either by enabling
the possessor to retain possession when threatened or disturbed,
or to recover it summarily when lost. These correspond in gen-
eral to the interdicta retinend® et recuperande possessionis of the
Roman law. The interdictum adipiscendee possessionis owed its
existence to a technicality of that system, and never was a pos-
sessory remedy.! It is unnecessary to enter into further detail
concerning the Roman interdicts, than to refer to the texts and
chief modern authorities,® and to present the materials requisite
for a comparison with the Scotch remedies. The Roman interdict
for the retention of disturbed possession of immoveable property
was the interdictum uti possidetis® Its requisites were possession ;
violent disturbance thereof, either by a hindrance of the possessor
in the use of the subject, or by the encroacher’s acting towards
the subject as if he were possessor; and finally, the continuance
and assertion of possession by the complainer at the date of bring-
ing the interdict. The stated exceptions were, that possession
had been obtained by the complainer either forcibly or clandes-
tinely, or as tenant-at-will, from the other; and they could only be
pleaded as between these parties, it being jus tertii to allege that
possession had been got illegally from any third party. The pur-
pose or object of this interdict was to obtain damages for the
wrong done; to secure against further or threatened disturbance;
and to fix possession pending rei vindicatio. Right to damages

1 Savigny, § 35; Paul. Sent. 3.5.8§18; ter’s Civil Process, p. 393 ef seq.; Puchta
8 1. (4.15); Gaius, 4.144; D, (43.3); C. [Inst. § 197; Molitor, § 54-79.
(8.3); Molitor, § 57. 3 Gaius, 4.149; 4 L. (4.15); D. (43.17);
? Gaius, 4.138 ef scqq. ; 1. (4.15); D. C. (8.6), and writers in 2
(43.1); C. (8.1); Savigny, §§ 34-42 ; Hefl-
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prescribed in one year. The Roman interdicts* for the summary
recovery of the possession of immoveables when lost were appa-
rently * three, corresponding to the three exceptions just mentioned
—de vi (or unde vi), de clandestind possessione, and de precarso.
For success in these it was necessary that the complainer should
have had possession at the date of the alleged wrong; that the
respondent himself was the wrong-doer; and that the wrong
amounted to dejection—that is, loss of possession either through
the respondent’s personal violence or surreptitious entry, or, in the
case of a precarium, through refusal to remove in conformity with
his tenure, this being regarded as the commencement of adverse
possession. The exceptions were in general the same as those
which applied to the interdictum uti possidetis. The result of
success was restitution and damages; and the remedy prescribed
in one year. It is proper to keep these rules of procedure of the
civil law in view; because, in some way which it is impossible
now to trace, they seem to have acted as the model of the Scotch
possessory remedies, though the influence of the feudal system is
likewise visible.®
The law of Scotland, in the case of heritable property, requires Title reqnired
some title as the foundation for a possessory judgment against I thelawof
disturbance, or for summary recovery of possession; but it may
be any lawful title which ex facie applies to the subject encroached
on, and is not of the nature of a claim of debt. There is no trace
to be found in the books of an interdict being granted without any
title of possession being alleged.” Yet it is easy to imagine a case
in which one who is a mere squatter, settling down on land to
which he has no right whatever, should be disturbed in his pos-
session by one equally devoid of title. He would be entitled to
resist such disturbance by appeal to the ordinary tribunals and
not solely by his own hand, as is shown not only by the action of
ejection,® but by the analogous provision of the civil law, which
puts the reply of tenancy-at-will into the mouth only of the com-
plainer’s own author. The rule requiring a title would, however,
be justified in the case supposed, by regarding the squatting as
tenancy at the will of the real owner, based on the latter’s own
title, and good against all but him. When his ownership ceases,
4 6 1. h.t. ; Gaius, 4.154; D. (43.16); and 50.

C. (8. 4and 5), and Cicero, pro A. Cecina, 7 See Hagart v. Fife, 15th Nov. 1870,
31, 32, quoted by Savigny, § 40. See 9 Macph. 127 ; Irvine v. Robertson, 18th

also 3, supra. Jan. 1873, 11 Macph. 298; Stewart,
& It is doubtful whether the second in- Pott, & Co. v. Brown Bros.,, 15th Oct.
terdict ever existed. Sav. § 41. 1878, 6 Ret. 35.

¢ St. 4.26. 13 and 15; Ersk. 4.1. 47 8 Infra, p. 19.
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so does the right of possession. Thus, when a heritor transferred
his right in a seat in his parish church, interdict against the ac-
quirer’s taking possession, at the instance of one who had occupied
the seat by the heritor’s permission, was refused.’® So also posses-
sion for fifteen years without a title, and only on an alleged agree-
ment with the proprietor, which was not instructed nor produced,
was not sufficient for a possessory judgment.! But a personal
title suffices ;!* or a lease,'® even after it has been reduced, pro-
vided no removing has been obtained ;* or the peculiar right which
a heritor has in the parish churchyard or part thereof;® or, for a
servitude, any sort of title which does not expressly exclude it.’®
It seems to have been at one time thought that servitudes, being res
incorporales, could not be the subject of a possessory judgment;'” but
this view was expressly repudiated at a very early period.”®* A rental
clothed with possession is equally available.”® Finally, a seisin with-
out its warrant is enough.®® But the title must be one which on the
face of it will apply to and fit in with the possession alleged, as
cause and effect. Thus a general trust-disposition of all lands which
might belong to the truster at his death, is not a sufficient title for
obtaining interdict against encroachment on a particular subject, it
being necessary to prove extrinsically that the subject had belonged
to him® For the same reason the title must not be inconsistent
with the possessory right claimed. An evasion of this rule is met

9 See contra, Hope, Min. Prac. 10.1,
note ; More’s Notes to Stair, p. 148. But
the rule of the old cases, to which More
refers, seems to have been relaxed.

10 M‘Intosh ». Fraser, 8th July 1823;
2 8. 460 (N.E. 412).

11 Neilson ». Vallance, 10th Dec. 1828,
78.182.

12 Glendinning ». Gordom, 1716, M.
9643 and 10610 ; Thomson ». Donald, 4th
March 1830, 8 8. 630 ; Knox v. Brand,
26th May 1827, 5 S. 714 (right of ferry) ;
Dickson v. Dickie, 18th July 1863, 1 M.
1157 ; cf. the rubric, with the remarks of
the L.J.-C.

13 Hume ». Scot, 1676, Mor. 10641;
Robertson ». Arbuthnot, 1681, M. 10643 ;
Hepburn ». Robertson, 1706, M. 10644 ;
Young v. Cunningham, 22d June 1830,
8 8. 959 ; Anderson v. M‘Callum, 3d
Nov. 1857, 20 D. 2; Begbie & Co. ».
Frame, 24th Nov. 1857, 20 D. 81; M‘Don-
ald v. Dempster, 15th Nov. 1871, 10
Macph. 94.

14 Innes v. Allardyce, 14th Dec. 1822,

2 S. 93 (N.E. 85). See Innes v. Part-
ridge, 28th June 1826, 4 8. 761 (N.E.
769).

15 M ‘Bean v. Young, 22d Jan. 1859, 21
D. 314.

16 Liston v. Galloway, 3d Dec. 1835,
14 8. 97, overruling Saunders v. Reid,
26th Feb. 1830, 8 8. 605; Carson v.
Miller, 13th March 1863, 1 Macph. 604.
Cf. Knox ». Brand, supra, 13

17 Grant v. Law, 1695, M. 10644 ;
L. Montgomery ». Blair, 1694, 4 B.S.
153.

18 Stewart v. Grant, 1698, M. 10644.

19 E. Galloway v. Tailfer, 1627, M.
106386.

2 M‘Adam ». E. Galloway, 1766, M.
10654 ; Sheriff of Teviotdale v. Gledstanes,
1636, M. Sup. Vol. Durie, 82 ; St. 4.26.4.

21 Mackie's Trs. v. Reekie, 1st Dec.
1832, 11 8. 157.

23 Haigues v. Haliburton, 1705, M.
10623 ; Hunter ». Maule, 26th Jan. 1827,
5 8. 288 (N.E. 223) ; Lockhart v. Meikle,
1724, M. 10625.
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by the maxim, nemo pofest sibt mutare causam possessionis, if the
possessor ascribe his possession to any but the original title, to the
prejudice of his author. Nothing short of the long prescription

can set up a new title covertly substituted, pending the posses-

sion.® Lastly, a possessory judgment cannot be obtained by the Not a claim
creditor in a debitum fundi, either as against another creditor, debt.

for between these the ordinary rules of ranking are applicable ; or

as against the owner, for the possession is not adverse.”

So much for the title requisite for a possessory judgment. The Character of
possession must be of the same character as will be shown further :gmf”'°“
on to be necessary for the positive prescription®® In particular,
it must be open,” by either ‘ labouring the lands or drawing the
¢ rents,” peaceable and uninterrupted,” and as matter of right.®
It is not suspended by minorities.® Also, in a question between
the possessor and him from whom it was obtained or his authors,
it must be bond fide possession®*® Its duration appears to have
been ten years at a very early period,® possibly in imitation of
one part of the civil law of prescription; but for more than two
centuries it has been seven years.®® This period carries the pos-
sessory privilege when the party pleading it, or his predecessors,
have been seven years in possession immediately before the action
or other interruption, or ‘at least where there hath not seven
¢ years intervened since he or they were in possession seven years.” ®

2 Cs. Dunfermline ». L. Pitmedden,
1698, M. 10630; Carnegie v. Mags. of Mon-
trose,1777, M. 10611, and Possession, App.
No. 1; Menzies ». Campbell, 1679, M.
10629. The rule does not apply to new
securities for debt; Cleughton, 1749, M.
10610, Sce further on the maxim, chap. 3.

% Hope, Min. Prac. 10.1, note. Ad-
amsons v. L. Balmerino, 1662, M. 10645 ;
White v. Horn, 1665, M. 10646; Ly.
Clerkington, 1668, do.; Hadden v. Moir,
1673, M. 10648 ; Cant ». Aickman, 1683,
M. 10633 and 10643. As to wadsets, see
Moys v. E. Morton, 1724, M. 10626;
Innes v. D. Gordon, 1700, M. 10635.

2 See infra, chap. 8. In addition to
the cases there, see A. v. B., 1546, M.
10598 ; Cs. Dunfermline, supra, 3; Irv-
ing v. Leadhills Mining Co., 11th March
1856, 18 D. 833 ; Lord Deas in John-
stone v. Murray, 5th March 1862, 24 D.
709. As to possession of a use which
was ‘res mere facullatis,’ see Gibb .
Bruce, 1st Dec. 1837, 16 S. 169.

2 Harper v. Armour, 1672, M. 10628;

Fife Ferry Trs. v. Mags. of Dysart, 20th
Dec. 1827, 6 S. 265.

% Montgomery v. Home, 1664, M.
10627 ; E. Winton v. Gordon, 1668, do.;
and cases in M. 10631-3 ; St. 4.26.10.

2 Lindsay ». Robertson, 13th June
1867, 6 Macph. 864 ; Calder v. Adam, 2d
March 1870, 8 Macph. 645,

% E. Winton in %,

3 Cs. Dunfermline ». L. Pitmedden,
1698, M. 10630: Maxwell ». Ferguson,
1673, M. 10628 ; M‘Kerron w. Gordon,
15th Feb. 1876, 3 Ret. 429, and other
road cases, infra, chap. 19. If in other
circumstances, sce Ross v. Fisher, 28th
Feb. 1833, 11 8. 467.

31 Blackfriars ». Berwick, 1503, M.
10597 ; Hope, Min. Prac., 10.1; see
Spottisw., note there.

32 Hamilton v. Tenants of Overshiels,
1661, M. 10618 ; and see 8 B.S. 354.

3 St. 4.26.4 and 10; Dalmahoy v.
Horsburgh, 1628, M. Sup. Vol. Durie,
p- 49; Wilson v. Henderson, 2d March
1855, 17 D. 534.
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In the case of a possessory judgment being claimed for war-
randice lands, the possession must have followed the eviction
of the principal lands®* In deciding a possessory question, the
possession prior to the seven years may be looked to in order to
discover the character of the possession during the latter period,
not only in regard to its being a matter of rizht, but in regard to
its legality at the commencement.*

It has been conjectured that the pessessory judgment originated
in the hardship which would arise from a vassal being ousted from
possession by one who appeared to have a preferable right—the
titles of the other, which were necessary for his defence, being in
the hands of one or other of his superiors, from whom he could
not recover them at short notice.® Whether this be so, or whether
the distinction between a possessory and a declaratory or petitory
action, like the larger division between summary and ordinary
actions, is one which emerges the moment that law begins to be
treated as a science, and may have been copied from the civil law,
is of no practical importance. The effect, or, as it is usually
called, the benefit, of a possessory judgment is to secure the holder
thereof in his possession, until such time as his title is reduced or
he is otherwise put in mald fide.5 It cannot, as a rule, be pleaded
as res judicata in & question of right® During this interval he
has all the rights of a bond fide possessor.

Possession of the nature herein described may be used in either
of two ways—either as the foundation of a possessory action, or
as a defence against the same® These two cases will now be
noticed in their order: first, where possession has only been threat-
cned and requires to be secured by process of law; and, second,
where it has been lost and has to be summarily restored.

(1) The active remedy appropriate for preventing any threat-
ened or attempted disturbance of possession is (in the Inferior
Courts) interdict, or (in the Bill Chamber) suspension and interdict ;
concerning which, in conformity with what has just been said, it
has been laid down,'® that “ to justify the interposition of the Court

3 Forbes v. Innes, 1668, M. 1322 and
10647; Menzies v. Campbell, 1675, M.
10652.

# Johnstone v. Murray, 5th March
1862, 24 D. 709, per L. Deas; M‘Kerron
v. Gordon, 15th Feb. 1876, 3 Ret. 429.
Lord Gifford ditfered on the latter point,
holding that this was a matter for de-
clarator.

3 St. 4.22.14 and 4.26.3; Ersk. 4.1.50.

37 St. 4.26.1.3; Ersk. 4.1.50; Watt

v. Macgill, 11th March 1823, 2 8. 289
(N.E. 254); Hunter v. Maule, 26th Jan.
1827, 5 S. 238 (N.E. 223); Macdonald v.
Watson, 23d Feb. 1830, 8 S. 584. It in
no way excludes a declarator; Gray v
Watson, 1st March 1844, 6 D. 925.

38 M‘Callum ». Forth Iron Co., 15th
March 1861, 23 D. 729.

3 Cf. St. 4.26.4.10 (7), with 15.

4 Per Lord Cowan in Colquhoun r.
Paton, 17th June 1859, 21 D. 996, 1001.
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‘ in granting an interdict, the party applying for it must show a
¢ legal title to the subject, of which his use and enjoyment and
¢ right of possession are alleged to be unlawfully interfered with ;
¢ and further, he must show, either that there has been plain inva-
¢ sion of his property by a party having no right or title whatever
¢ in or to the subject or its use, or as against a party pleading com-
¢ peting title that he has had possession, in virtue of his title, for at
¢ least seven years prior to that attempt to innovate on it of which
¢ he complains, when he will be entitled to interdict uts possidetis.’ 4!
The former alternative is only one of the modes of protecting a
right of property, either as an independent remedy, when the ele-
ment of possession does not enter into the question, or as ancillary
to a conclusion for declarator; and, properly speaking, it concerns
us here only by way of illustration. The latter protects possession,
and is a possessory remedy. Furthermore, in reading the cases, it is
always necessary to bear in mind the distinction between interdict
as a definitive possessory remedy and interim interdict granted
either at the inception of a prohibitory process or at some later
stage, such as the passing of the Note in the Bill Chamber. In
granting or refusing interim interdict, a larger discretion is allowed
to the judge in order to the attainment of substantial justice
pending investigation of the facts. With this explanation, it will
be useful to collect from cases of all these kinds certain rules
which apply more especially to heritable property.

Nothing more need be said of the title required;** and the
peculiarities of procedure in the Bill Chamber and Court of Session
do not belong to the present discussion.** But it is proper to call
attention to the circumstances in which interdict is granted or
refused, and to its effect when granted.

Interdict will not be granted adversely to the admitted posses- Circumstances
sion, on a mere allegation that the possession has been illegal. :ﬁc}'}‘;c:,;::ﬁ
The proper remedy is declarator.** Nor in possessory questions will or refused.
interdict be always granted as matter of right. It is an equitable
remedy to a large extent subject to the discretion of the Court,
which will be influenced by such a consideration as the greater or

41 See Glens ». Brydenf 8th June 1830,
8 8. 893; Matheson ». Stewart, 17th
May 1872, 10 Macph. 704.

42 See also Porterfield v. M‘Millan, 3d
July 1847, 9 D. 1424,

4 See 2 Mackay, C. of Session Practice,
210-238.

“ Murray’s Trs. v. Mowatt, 28th Nov.
1835, 14 8. 84; L. Lovat ». Fraser, 19th
Dec. 1845,8 D. 316 ; Porterfield v. M‘Mil-

lan, 3d July 1847, 9 D. 1424 ; Dickson v.
Lanark, &c., Road Trs., 18th Nov. 1848,
11 D. 115 ; Buchanan v. Glasgow Water-
works, 3d June 1869, 7 Macph. 853. Sce
also E. Kinnoul ». Dalgleish, 21st March
1805, 4 Pat. 671, 677 ; Scott v. M‘Dowall,
29th May 1857, 19 D. 769 ; Grierson .
Sandsting School Board, 21st Jan. 1882,
9 Ret. 437.
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smaller loss likely to be caused by granting or refusing;* and
whether it grants or refuses, the Court may, where that is practi-
cable, cause an account to be kept of the income drawn from the
disputed subjects* in order to facilitate a settlement after the
rights of parties have been fixed by declarator. It is not sufficient
to adduce a primd facie case of right or of possession. There must
be some proof or admission, at once deducible’ In granting
interim interdict, however, this rule, like many others, is not so
strictly observed.*® It may be gathered from a series of cases*®
—in none of which, however, was the state of possession a promi-
nent element—that, to justify interdict, there must be either an
actual attempt, or at least reasonable apprehension of an intention,
to invert or disturb the possession. Lord President Hope was of
opinion that interdict should be granted, if the thing complained
of was unlawful ; for as none of the lieges has a right to do what
¢ is unlawful, none have an interest to object to be interdicted from
¢ doing it.”® But Lord Corehouse thought that ‘no man is entitled
¢ to ask for an interdict against another, unless he has actually suf-
¢ fered, or has reasonable cause to apprchend the risk of suflering,
¢ at hishands.’®" In this opinion he is supported by the Court in the
case of King—with this argument added, that no one has a right
to expose another to the pains of breach of interdict if the latter
inadvertently goes one inch beyond his rights. Interdict, founded
on ownership, is an inappropriate remedy when untimeously pre-
sented—as where the possession has been peaccably and for some
length of time inverted,” or operations have been completed for some
years without objection.®® A stronger and more questionable case

# Walker ». Christie, 18th Jan. 1849,
11D. 373 ; Wilson ». Gilbert, 18th March
1863, 1 Macph. 663 ; L.J.-C. in Lindsay
v. Robertson, 13th June 1867, 5 Macph.
864 ; Baird ». Monkland Iron Co., 18th
July 1862, 24 D. 1418; in England,
Elwes v. Payne, 12 Ch. D. 468.

4 Monkland Canal v. Dixon, 16th May
1822, 1 8. 412 (N.E. 385); Carnegie v.
Brand, 6th July 1826, 4 S. 802 (N.E.
809) ; Mackenzie v. Mags. of Dingwall,
11th July 1829, 7 8. 99, varied 11th
July 1831, b W.8. 351; E. Fife v. Mags.
of Banff, 27th Nov. 1829, 8 S. 137;
Graham v, D. Hamilton, 80th June 1868,
6 Macph., 965; Ds. Sutherland ». Gil-
christ, 15th Dec. 1837, 16 Sh. 237.

47 Anderson ». E. Morton, 9th July
1846, 8 D. 1085 ; Rankin v». M‘Lachlan,
30th Nov. 1864, 3 Macph. 128.

4 See D. Buccleuch v. Brown & Co.,
29th Oct. 1873, 1 Ret. 85; Adams v, Mags,
of Glasgow, 10th June 1868, 40 Jur. 524.

4 Moncrieff . Arnott, 13th Feb. 1828,
6 8. 530 ; Dunn ». Hamilton, 11th March
1837, 15 8. 853; affd. 30th July 1838, 3
S.and M.L. 356 ; King ». Hamilton, 17th
Jan. 1844, 6 D. 399; Hoyle & Co. w.
Shaws Water Co., 21st Nov. 1854, 17 D.
83.

% 15 8. 872.%

51 Ibid. Hay’s Trs. v. Young, 81st Jan.
1877, 4 Ret. 898; Steuart v. Stephen,
12th June 1877, 4 Ret. 873.

%2 Cf. D. Richmond ». E. Fife’s Trs.,
16th Feb. 1844, 6 D. 701; and Presb. of
Dunoon v, Campbell, 13th June 1844, 6
D. 1262 ; Mags. of Kirkcaldy v. Greig,
18th July 1846, 8 D. 1247,

% Hoyle & Co. v. Shaws Water Co.,
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was one in which it was held that a summary petition to the sheriff
for an order to restore a wall to its original height, as a division-
wall between the complainer’s and the respondent’s lands, and for
interim interdict against further building, was not a competent
remedy, after the wall—which was intended by the respondent to
be converted into the gable of a house—had reached the height of
four storeys, during a period of two months consumed by the parties
in negotiating as to the terms on which the complainer should get
the benefit of the gable, in case he should wish to make use of it.*
And in an earlier case, where interdict founded on a servitude non
edificandi was sought, first, against proceeding further with build-
ings already erected, and, secondly, against building at all, the
erections having been nearly completed, it was refused—the former
application having been made <nfempestive, and the latter being
quite incompetent.®® But this rule does not apply to exclude
interdict when the operations, complete at one time, require peri-
odical renewal,®® or are repeated, as distinguished from being con-
tinuous.”” An additional power is now conferred on the Court
of Session, or the Lord Ordinary on the Bills, to ordain a respon-
dent in a Bill Chamber proceeding to reinstate the complainer in
his possessory right, as against any such act done either before or
after the institution of such proceeding as might have been inter-
dicted by the Court in the exercise of its preventive jurisdiction,
and that on a prayer to that effect contained in the original or in
a supplementary note.®® There may, however, still be cases in
which neither interdict nor reinstatement is feasible, as where a
‘blaes’ heap is ignited ;*® and then an action of damages is the
only remedy. Though, as will be shown presently, there are cir-
cumstances in which alterations in the state of possession may be
made vid facti, without recourse to the Courts, the rule is, that
an interdict will lie against any such high-handed proceedings.*

supra,®; cf. Campbell v. Mags. of Bute,
80th June 1831, 9 S. 848 ; but see Far-
quharson ». Farquharson, 1741, M. 12779,
5 B.8. 688, for a case of inlerdictum
restitutorium,

84 Begg v. Jack, 10th Jan. 1874, 1
Ret. 366 ; see sequel, 3 Ret. 35, canvassed
in Grahame v. Mags. of Kirkcaldy, 7 App.
Cas. 558, 9 Ret. H.L. 92, per Lord Wat-
son ; discussed sud voce Begg v. Jack in
chap. 82, infra.

5 Lowson's Trs. v. Crammond, 16th
Nov. 1864, 3 Macph. 53 ; sce Glen v. Cal-
edonian Ry., 23d May 1868, 6 Macph.
797.

8 E. Fife v. Gordon, 18th June 1807,
M. Appx., S8ulmon Fishing, No. 2.

7 Dickson v. Dickie, supra,’?; Hoyle
& Co. v. Shaws Water Co., supra, ®,
58 31 & 32 Vict. c. 100, sec. 89.
as to the Common Law, Grahame, 54,

% Hislop v. Kelvinside Kstate Co.,
10th Jan. 1883, 20 Sc. L.R. 298.

6 Cameron v. Macdonnel, 20th Dec.
1822, 2 8. 103 (N.E. 97); M‘Crone v.
Campbell, 24th Nov. 1826, 5 8. 42 (N.E.
39); Hill v. Dixon, 8th Feb. 1849, 11 D.
551; Hood v. Miller, 10th Feb. 1855, 17
D. 411; Begbie & Co. v. Frame, 24th
Nov. 1857, 20 D. 81.

Sce,
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One example will suffice. The complainer’s coal-house was scpar-
ated from the respondent’s premises by a vennel, and had been
protected for more than the possessory period against carts by a
curb-stone therein, which the latter drevi mann removed ; where-
upon the complainer placed & row of stones on the site, and not
projecting beyond the old line of the curb, and brought an inter-
dict against the respondent removing the stones, as he threatened
to do. The interdict was granted on the grounds that the removal
of the curb-stone was unwarrantable, and that the new fence was
not materially different from the old.® It is quite competent
to bring the complaint against the actual inverter of possession,
although he is acting only as agent for a disclosed principal. The
latter cannot demand to be sisted as a party to the process of
interdict ; still less can he demand that it should be sisted to await
the issue of a declarator of his right.2 Where a case is shown
setting forth a reasonable apprehension of a sudden inversion of
possession, it will be in the discretion of the judge to grant interim
interdict till answers be put in, recallable on cause shown in the
progress of the application. Lastly, it follows, from the quasi
criminal nature of a complaint for breach, that the application for
interdict must be distinct in its terms® and neither vague nor
indefinite either as to the parties against whom it is sought,* or
the acts which it seeks to prevent ;* and the terms of the inter-
dict will be very strictly construed.®

Breach of interdict, being a disregard of a judicial decree, infers
the consequences of a contempt of Court.”” Complaint for breach
may be competently brought wherever it can be proved that the
passing of the interdict had come to the knowledge of the respond-
ent—whether formally, by service of the petition and interlocutor,

~or not ®*—and that there is no material change of circumstances.®

The proceeding is not properly a criminal one, though nearly

61 Black v. Dryburgh, 13th Feb. 1840, 17th March 1876, 8 Ret. 604.

2 D. 583. 67 Menzies v. Macdonald, 13th Feb,
62 Dobbie v. Halbert, 7th March 1863, 1864, 2 Macph. 652.
1 Macph. 532. 68 Robertson v. M‘Donald, 16th Jan.

6 Walker v. Wishart, 10th Dec. 1825,
4 8. 302 (N.E. 305).
6 Pattison v. Fitzgerald, 28th Nov.

. 1828, 2 8. 536 (N.E. 468).

6 Cathcart v. Sloss, 22d Nov. 1864, 38
Macph. 76 ; D. Atholl v. Dalgleish, 28th
June 1823, 2 8. 442 (N.E. 893) ; Forbesv.
Smith, 19th Feb. 1824, 2 8. 721 (N.E. 602),
rem. 28th June 1825, 1 W.S. 583.

% Hunter v. Ponton, 22d Dec. 1821, 1
S. 2383 (221) ; see Dudgeon v. Thomson,

1829, 7 8. 272; Clark ». Stirling, 14th
June 1839, 1 D. 955 ; Henderson v. Mac-
lellan, 23d May 1874, 1 Ret. 920 ; cf. D.
Atholl v. Robertson, 9th Jan. 1872, 10
Macph. 298.

6 L. Lovat v. Macdonell, 4th Feb.
1868, 6 Macph. 330 (a supervenient lease
of salmon-fishings from the Crown). Cf.
Dudgeon v. Thomson, 10th July 1877,
4 Ret. H.L. 88.
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approaching thereto.” Thus, where penal conclusions are added
—such as for punishment by imprisonment, fine, or otherwise—it
is absolutely necessary to obtain the concourse of the Crown.
Again, where a complaint for breach was sent to a jury who
returned a verdict for the respondent, and an application was
made for a new trial on the ground of the verdict being against
evidence, it was held, that in respect of the penal conclusions, the
very strongest grounds for opening up the verdict must be shown,
even if (as did not need to be decided) such a proceeding was not
incompetent on the analogy of tholing an assize, though the
analogy was not perfect, as the jury were sitting in a civil case.”
Yet the judicial examination of the respondent, after service of the
complaint and the disposal of any question of relevancy, was found
to be competent, in spite of this guasi criminal character;™ he is
also a competent witness in the complaint ;™ and his presence in
Court is not required when there is no decerniture for punishment
by fine or imprisonment, nor even absolutely indispensable when
qnly a fine is inflicted” It was, however, required where im-
prisonment was directed as alternative to a fine and to finding
- security for future good behaviour.” The results of breach of
interdict depend on the circumstances in which it took place. In
every case the wrong-doer is liable in expenses; and if there has
been any alteration in the status gquo, he is compelled to restore
matters to the position in which they stood before the breach—
failing which, e is mulcted in damages.”” If the breach has been
innocent or inadvertent, nothing more is demanded ;” and in that
case, it would seem that the Crown’s concurrence is not required.”
But if the breach be wilful, and a direct contempt of Court, the
wrong-doer may be subjected, in addition to indemnifying the

70 Cf. Chisholm v. Black, 12th June 1850, 13 D. 405.

1871, 2 Coup. 49.

71 D. Northumberland ». Harris, 23d
Feb. 1832, 10 8. 366 ; Beattie v. Rodger,
14th Nov. 1835, 14 8. 6 ; and L. Gray ».
Petrie, infra, 76,

78 Mackenzie v. Mags. of Dingwall,
11th July 1829, 7 8. 899; afid. 11th July
1831, 5 W.S. 851; 10th July 1838, 16 8.
1305; 12th Feb. 1839, 1 D. 487.

7 Mackay v. Ross, 23d Sept. 1853, 1
Irv. 288; and see Hamilton v. Allan, 16th
Feb. 1861, 23 D. 589; Henderson v. Mac-
lellan, 23d May 1874, 1 Ret. 920.

74 16 Vict. c¢. 20, sec. 3; Miller ».
Bain, 9th July 1879, 6 Ret. 1215.

7 Anderson v. Connacher, 20th Dec.

76 L. Gray v. Petrie, 17th Feb. 1848, 10
D. 718; 10th March 1849, 11 D. 1021;
16th Nov. 1849, 12 D. 85; affd. 22d Feb.
1851, 13 D. (H.L.) 80, explained in last
case. See Milne ». Davidson, 11th Dec.
1829, 8 8. 228.

7 Anderson v. Connacher, supra,’;
L. Blantyre v. Dunn, 26th Jan. 1845, 7
D. 299.

76 Fraser's Trs. v. Cran, 1st Dec. 1877,
5 Ret. 290 ; 7th Jan. 1879, 6 Ret. 451 ;
(the respondent, author of a nuisance,
believed on reasonable grounds that the
nuisance had ceased).

7 D. Northumberland v. Harris, su-

pra, ™,
B
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complainer, as already indicated, to reprimand, to fine, to paying
the expenses of the Crown, to furnishing security against future
misconduct—and failing these, to imprisonment.® And it is no
excuse that the respondent regarded the interdict as inept from
being informally granted. The proper remedy would have been
to obtain its recall® The petition for penalties may be combined
with an application for interdict against the party in fault, and
others engaged with him in the same course of conduct.*®

Interdict is granted periculo petentis, and damages may be
claimed for one wrongously obtained ; but something more than
that the interdict merely caused delay in the respondent’s
operations must be proved® In the ordinary case, caution is
found on the passing of the note for such damages, if it should
afterwards be determined that the application for interdict had
been unwarrantable; and in one case there was much specula-
tion as to whether the fact that caution had been found did not
preclude inquiry as to whether damages were due® It is con-
ceived that such could not be the result—since caution is only a
ready mode of recovering a debt found justly due—and that the
quantum of damage, as well as the fact of liability, is a matter for the -
Court to decide. Accordingly, the Court has so decided, and has
drawn a distinction between two cases, in both of which interdict
was obtained in bond fide—but, as it turned out, mistakenly in point
of legal right—by finding no damages due in the first case,® either
in name of lucrum cessans to the party interdicted, or of actual
gain to the party who had obtained the interdict, on the ground
that the latter was only acting in continuance of long possession ;
and in the other case, by mulcting in damages, as no such posses-
sion had existed. In respect of the bona fides, however, the dam-
ages were estimated only at the actual loss sustained.® If the
respondent be substantially in the wrong, and interdict be refused
or recalled on the ground only of not being the proper remedy,
no damages are due.*

The ready and rapid remedy of suspension and interdict has

S. 967.

8 .. Gray v. Petrie, supra, ™®; Borth-
wick ». Boyd, 23d Feb. 1850, 12 D. 781;
E. Galloway ». Nixon, 24th Oct. 1877, §
Ret. 28.

81 Hamilton ». Caledonian Ry., 20th
July 1847, 10 D. 41; revd. 3d August
1850, 7 Bell, 272 ; D. Argyllv. M‘Arthur,
28th June 1861, 23 D. 1236.

82 Jolly v. Brown, 28th May 1828, 6 S.
872.

8 Mudie v. Miln, 12th June 1828, 6

Malice and want of probable
cause do not require to be averred—Ken-
nedy v. Fort-William Comrs., 12th Dec.
1877, 5 Ret. 302.

8 L. Elibank v. Renton, 15th Jan.
1833, 11 8. 238.

8 Moir v. Hunter, 16th Nov. 1832, 11
8. 32.

% Miller v. Hunter, 23d March 1865,
8 Macph. 740.

8 Jack v. Begg, Oct. 26,1875, 3 Ret. 85.
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superseded the old summons of molestation, which is, however,
still competent, and still stands in our styles though of little
-more than antiquarian interest. It differed from the similar action
on a brieve of perambulation in pleading possession as well as
a title, and was ‘calculated for continuing proprietors of land-
¢ estates in the lawful possession of them till the point of right be
¢ determined against all who should attempt to disturb their pos-
¢ session. It was chiefly used in questions of commonty and con-
¢ troverted marches.” It is discussed very fully by Lord Stair,
and more shortly by Erskine.®

(2) A possessory judgment, founded on possession for seven 2. Pleadable in
years, as already defined, may be pleaded in defence to a note of 3"
suspension and interdict.*

(3) The possessory remedies for the recovery of possession of 8. Bjection
heritage when lost—corresponding to the interdicta recuperande ™™ ™™
possessionis of the civil law ®—are divided into two categories;
those which do not, and those which do, require a special title
for the constitution of the right. Of the former sort are actions
of ejection, intrusion, and succeeding in the vice; of the latter
are actions for maills and duties, and for removing.®

Ejection is the unwarrantable entering on lands or other heri-
table subjects by casting out violently (v¢), as the name implies,
the then possessor, he being in corporeal possession. Intrusion is
such entering clam vel precario® when the possessor holds only.
animo, but has not relinquished his possession. There is then no
violence used, since there is no natural possessor.® The rules
regarding the actions arising from these wrongs are entirely
similar except in this one respect, that a warrant to enter into
possession summarily, contained in a disposition, is a complete
answer to an action of intrusion—since this is regarded as re-
linquishment, which is a matter of fact to be gathered from the
circumstances of the case ®—but not to an action of ejection, if
the ejection have been resisted, since the public peace must be
respected.

No title is required to be alleged by the dispossessed party in

8 Balf. 434; Dallas, p. 283 ; 8 Jurid.
Styles, p. 128 ; Hope, Min. Prac. 10.6.7
and 10; 1587, c. 42, and Mackenzie’s note
thereon.

8 Qtair, 1.9.28 ; 4.27, tot. tit. ; Ersk.
4.1.47; Bank. 4.24.53; Kames’s Hist.
Law Tracts, 290 ; Bayne, p. 149. For
the Actio finium regundorum, see D.
(10.1); C. (3.89).

9 See cases in note 4, p. 13.
N Supra, p. 9.

92 St. 4.26.2; FErsk. 4.1.47;

Macph. 951.

% St. 1.9.25, 4.28.1; Bank. 4.24.57;

Hope, Min. Prac. 10.4.
% St. 1.9.25.

Bank.
4.24.49; Bayne, 148-9; Balf. Pract. 465.
9 Hally ». Lang, 26th June 1867, &
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either action, though where it exists it is usually set forth.”® The
paramount rule is ‘spoliatus ante ommia restituendus'® Yet it
would seem that a title will be demanded when the ejector is able
in defence to exhibit a heritable title to the subjects in question.®
A mere squatter is regarded as possessing at the will of the lawful
possessor, and on a withdrawal of the permission, is himself an
intruder, liable to be dispossessed on the principle of the civil in-
terdict de precario. His action is only good against third parties.®
Claims for meliorations by the squatter are not allowed to delay
his removal, but are for later settlement!® Interest reipublice
that possession, however obtained, should not be altered without
consent of parties or judicial order;'® though rare cases may
happen in which one will be justified in restoring vid facti a state
of things which has been vid facti changed, provided he do so de
recentt, and without a breach of the peace® The pursuer must
have been in the natural possession himself, or by his servants or ten-
ants,—in case of ejection, at its date—in case of intrusion, shortly
anterior thereto. There being no proper succession in possession,
his representatives may sue without service or confirmation!®
Though Stair, in the passages just cited, says that the action lies
even if the pursuer possesses vi aut clam, it is not so when he
has obtained possession in this way from the defender or his
authors, but only as between him and a third party—following
in this respect the civil law.!®

The summons of ejection'® sets forth the pursuer's former
peaceable possession—with or without a title—and the defender’s
violent ejection, and forcibly intruding pimself and taking posses-

% Dallas, p. 202; 8 Jur. Styles, p.
129; Ogilvie v. Restalrig, 1541, M. 14730;
Montgomery v. Hamilton, 1548, M.
14731; Gadzeard v. Sheriff of Ayr, 1781,
M. 14732, .

97 Cases in M. 14733 and 14737-40.

% Macdonald v: Chisholm, 16th May
1860, 22 D. 1075 ; see M‘Callum v. Pat-
rick, 21st Nov, 1868, 7 Macph. 163.

# Men of Selkirk v. Tenants of Kelso,
1541, M. 14738.

100 Ibid., and Sinclair v. Sinclair, 29th
Jan. 1829, 7 S. 342.

101 Leg. Burg. c. 101 (marked c. 126) 1
Rob. I. ¢. 25: Rob. III. c. 15; Stair,
4.3.47; Bank. 1.10.8, 2.9.76, 4.24.57;
Munro ». Davidson, 1808 ; Hume, 518.
As to the brieve of novel disseisin, see
Reg. Maj. 3.36; Quon. Att. c. 53; 1
Rob. I. ¢. 13; Co. Litt. 154.160.

102 Macdonald ». Watson, 23d Feb. 1830,
8 8. 584 (removal of an obstruction to
a road, on the fourth day) ; Glasgow, &c.,
Road Trs. v. Whyte, 10th Dec. 1825, 4
Sh. 303 (N.E. 306) and 2d Dec. 1828, 7
Sh. 115 ; cf. Ly. Ashburton v. Mackenzie,
8th July 1829, 7 Sh. 849 ; Graham v.
Sharpe, 29th Nov. 1823, 2 Sh. 540 (N.E.
471) ; Geils v. Thompson, 12th Jan. 1872,
10 Macph. 327 ; Glasgow, &c., Road Trs.
v. Tennant, 9th Feb. 1854, 16 D. 521.
Mr Alan Fairford omits the provisoes.
Sce Redgauntlet, chap. viii.

108 St 4.28.1-4; Scots v. E. Hume,
1663, M. 10602 ; but cf. Blair v. Matthew
in Stair 1.9.26.

104 Maxwell v. Fergusson, 1673, M.
10628 ; cf. notes ¢ and %,

105 St 4.28.5,1.9.26 ; Dallas and Jur.
Styles, wt supra, note %,
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sion, which he still maintains ; and concludes for a finding that this
was unwarrantable, and for an order instantly to flit and remove,
to reinstate the pursuer, to desist from further molesting him, and
to pay violent profits and other damages. The summons of intru-
sion differs only in setting forth the wrongous entry and masterful
detention thereafter.

The only matter requiring explanation in these writs is the
clause as to violent profits. These are penal damages instituted
as a special deterrent against taking the law into one’s own hands,
¢ for whatever is done without proper warrant or authority is by
¢ the law accounted violence.’!® Caution for them must be found
as a condition to lodging defences.!” Violent profits are, by an
old rule, estimated at double the amount of rent (whether that
actually paid or the full value, does not appear) of houses within
burghs royal and of regality, and within considerable burghs of
barony.' In rural subjects there is no fixed rule, the safest
being that given by Stair—the greatest profits that the pursuer
can prove he could have made '®—together, as has been recently
laid down, with all damages which the subject may receive at the
hands of the defender.® It seems doubtful whether deduction
must be made of the expenses of cultivation!™ These profits
may be claimed either in such a summons as above or in a
separate summons; but in either case no one but the actual
occupier has a right to them."®  So that if alessor and lessee sue
conjunctly, the latter only can proceed for violent profits, though
the former may insist in his absence for the ordinary profits and
for repossession.® Though ejection may be construed out of
acts which have not the effect of expelling the complainer, it
seems doubtful whether the constructive ejection, implied in mere
intrusion, infers liability for violent profits™ The old mode of
proof by oath in litem has been practically superseded by recent
evidence Acts; and the action, except as to the finding of caution,
proceeds like any suit for damages. Claim for the excess of the
violent over the ordinary profits is prescribed in three years; for to

106 Ersk. 2.6.54.
107 1594, c. 217 ; explained St. 4.28.8 ;

ford’s Trs., 17th July 1877, 4 Ret. 1091
—a case of lease.

2 Jur. Styles, 76; see A. S. 11th July
1839, § 34, and cases in 2 Hunter,
62-3.

108 St. 1.9.27, 2.9.44, 4.29.3; Bankt.
1.10.133.147 ; Ersk. ut supra; Weddell v.
Buchan, 1611, M. 16460.

199 St. 2.9.44 ; see Ersk. ut supra;
Spottisw., p. 88 ; Bankt. ut supra.

10 Per L. P. Inglis in Gardner v. Beres-

m Cf, St. 1.9.27, with 4.29.2 and 3;
see v. L. Sinclair, 1580, M.
14726.

112 Damitston v. Mags. of Linlithgow,
1582, M. 16459.

113 Steil v. Hay, 1666, M. 3611.

14 1, Colliston ». E. Errol, 1575, M.
8605 ; Drumkillo v. Laing, 1623, M.
3609.

Caution for
violent profits,
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this effect have the general words of 1579, c. 81, been restricted
by usage.®® But minors may sue within three years of reaching
majority. The defences proper to the two actions generally are—
(1) That the whole subject was immediately restored in the same
condition as before, and payment made of damages and expenses.
Our old law introduced the limit of twenty-four hours; but it is
doubtful if the Court would now be bound thereby.!® (2) That
entry was by authority of a competent judge ; or (3) with consent of
the pursuer or others who were in lawful possession.'"

This form of remedy by summons, which is confined to the
Court of Session,'® is not the only form. A summary application
by petition to the sheriff praying for the same orders and pro-
ceeding on the same grounds is the remedy usually adopted.’?

The summons of succeeding in the vice is part of the law of
landlord and tenant.'®

In removings, whether ordinary or summary, and in actions
for maills and duties, a title is required ; and the actions will or
will not be possessory, according as the summons is laid on the
title with seven years’ possession, or on the title alone. The
possessory title is necessary where the defender or his author
possesses & competing title!® The rules of procedure and the
results are precisely the same in both cases, and need not be here
discussed, since the processes are not in any way distinctly pos-
sessory, but proceed as a rule on proprietary right alone.!®

(4) A possessory judgment is, finally, an answer to all these
modes of recovering possession, and preserves the bona fides of the
possessor till the issue of a declarator of right.'®

The sheriff and Dean of Guild have jurisdiction in possessory
actions.!® It may be anticipated that the recent extension'® of
the sheriff's jurisdiction to heritable questions below a certain
value will result in a considerable diminution in the number of
purely possessory cases.

18 Stair, 1.9.26, 4.28.7; Mack. Obs.
195; Ersk. 8.7.16; cases in M. 11067-
11074 ; M‘Phadrick v. M‘Lachlan, 1626,
1 B.S. 36.

16 St. 4.28.7; see Symv. Ambrose, 1624,
M.14743; Brown v. Lamb, 1630, M. 14744.

17 8t ibid. and 1.9.26; Campbell ».
Glenorchy, 1668, M. 10604 ; St. 1.9.27,
and cases there.

18 Home v. Home, 1586, M. 7481.

119 Dickson v. Dickie, 18th July 1863,
1 Macph. 1157; see Hally v. Lang, su.
pra, B. Lees' Styles, pp. 129, 217, 304.

120 8¢, 1.9.27, 2.9.45 ; 2 Hunter, 35.

131 St 4.26.3.4.15.

122 See the whole learning on Remov-
ings in 2 Hunter, 1-107 ; and on Maills
and Duties, do., pp. 350-5.

123 St. 4.26.10(7.)15; Bankt. 2.9.66 ;
Ersk. 4.1.50 ; Hally v. Lang, supra, %,
per L. Curriehill (1.) and L. Deas.

124 Ersk. 1.4.3 and 24; 2 Hunt. 33 and
331; Wight v. Wilson, 27th Nov. 1827,
6 8. 132; Thomson v. Donald, 4th March
1830, 8 8. 630; Gibb v. Bruce, 1st Dec.
1837, 16 S. 169 ; Johnstone v. Murray,
65th March 1862, 24 D. 709 ; cf. Lowson’s
Trs. ». Crammmond, 16th Nov. 1864, 3
Macph. 53.

125 40 & 41 Vict. c. 50, sect. 8.
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CHAPTER IIL
B.—THE POSITIVE PRESCRIPTION.

THE second of the two advantages of possession is the right of Definition.
prescription.  Prescription in its widest application, as used in the
law of Scotland, may be described as the effect which that law
allows, in certain circumstances, to the lapse of time. But as ap-
plied to land rights, the element of possession, which may be said
to be latent in all cases of prescription, comes prominently into the
foreground. It is by virtue of this prominence that the doctrine
of prescription claims treatment in this place; and if attention
be here directed mainly to the part which is played by possession,
this will be the more pardonable, since no part of our law has
received—as indeed the intricacy of many of the questions in-
volved fully demanded—so much elucidation, as the general rules
relating to the positive prescription, not only from our great
institutional writers! but also in more modern times? Yet it
will be impossible to explain the characteristics of prescriptive
possession without some exposition of the title it requires, and of
the effect it produces.

Prescription in land rights is the creature of statute? The Statutory.
Act of 1594, c. 218 (214), only touched the fringe of the sub-
ject, and, as being imperfect, was superscded * by the Act 1617,
c. 12, which has been eulogised by Stair as ¢ that excellent statute
¢ of prescription ;® and by Kames® as ¢ the palladium of our land
¢ proprietors.” As construed and extended by many generations of
interpreters, this Act was found to work so satisfactorily as not to

1 8t. 2.12, 4.35.15, 4.40.20, 4.45.17; 2.12.1-11; Napier, pp. 18-33; Gai., 2.42-
and More's Notes, p. 265 e seq.; Ersk. 61; 1. (2.6); D. (41.3); C. (7.30.31.33-
8.7; Bankt, 2.12; B. Pr. 605 and 2002, 39); Paul. 5.2.

2 Napier on Prescription. 4 Though not entirely in old practice.

3 For this reason, the connection of the St. 2.3.19; Ersk. 2.7.25.

Scotch with the civil law in this matter 5 St. 4.35.15.
is of no practical importance. See St. ¢ Eluc. p. 262.
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require formal amendment till the year 1874, when the Act 37
& 38 Vict. c. 94, was passed. Whether, as Stair seems to deny,’
and Lord Jeffrey ® to affirm, there existed a prescription at com-
mon law, of part of which the Act of 1617 was simply declaratory,
it is useless now to inquire. That the authority of the Act of
1617 was carried far beyond the narrow scope indicated by its
terms, is undoubted ; but whether this was done in explication of
a previously existing common law, or simply by analogy to a rule
of positive enactment which was found convenient, is of no prac-
tical moment.’ In any case, the law of prescription in land
rights resolves into a commentary upon these two statutes, the

enacting portions of which are

7 St. 2.12.12; but cf. 2.3.69, and L.
Adpv. v. Sinclair, infra, note ¥.

8 In Crawfurd v. Menzies, 12th June
1849, 11 D. 1127. As to the policy of
having any law of prescription, see St.
2.12.9; Ersk. 3.10.1; Bankt. 2.12.76;
Napier, pp. 2-17; Kames, Eluc. p. 228
el seq.

® Kames, Equity, p. 117.

10 The Act 1617, c. 12, after reciting the
‘ mischiefs *—viz., theft, corruption, loss
and forgery of titles in times remote, caus-
ing the lieges great uncertainty of their
heritable rights, and referring to the civil
law and the laws of all nations—statutes,
finds, and declares, ¢ that whosoever his
¢ Majesties lieges, their predecessors and
¢ authors, have brooked heretofore, or shall
¢ happen to brook in time comming, by
¢ themselves, their tenents, andothershav-
¢ ing their rights, their lands, barronies,
¢ annual-rents, and other heritages, by vir-
¢ tue of their heritable infeftments made
¢ to them by his Majestie or others their
¢ superiors and authors for the space of
¢ fourty years continually and together,
¢ following and insuing the date of their
¢ said infeftments, and that peaceably,
¢ without any lawful interruption made to
¢ them therein during the said space of
¢ fourty years, that such persons, their
¢ heirs and successors, shall never be
¢ troubled, pursued, nor inquieted in the
¢ heritable right and property of their
¢ gaids lands and heritages foresaids, by
¢ his Majesty or others, their superiorsand
¢ authors, their heirs and successors, nor
¢ by any other person pretending right to
¢ the same, by vertue of prior infeftments,

given in the note below.

¢ publicke or private, nor upon no other
¢ ground, reason, or argument, competent
¢ of law, except for falsehood : providing
‘ they be able to show and produce a
¢ charter of the saids lands and others
¢ foresaids granted to them, or. their pre-
¢ decessors, by their saids superiors and
¢ authors, preceding the entry of the saids
¢ fourty years possession, with the instru-
¢ ment of seasing following thereupon; or
‘ where there is no charter extant, that
¢ they show and produce instruments of
¢ geasing, one or moe continued and stand-
‘ ing together for the said space of fourty
¢ years, either proceeding upon retours or
‘ upon precepts of clare constat; which
¢ rights his Majesty, with advice and con-
¢ sent of the estates foresaids, finds and
¢ declares to be good, valide, and sufficient
¢ rights (being claid with the said peace-
¢ able and continual possession of fourty
¢ years) without any lawful interruption
¢ a8 said is for brooking of the heritable
¢ right of the same lands, and others fore-
¢said. And sicklike, his Majesty, with
¢ advice foresaid, statutesand ordains that
¢ all actions competent of the law, upon
¢ heritable bands, reversions, contracts, or
¢ others whatsoever, either already made
¢ or to be made, after the date hereof, shall
¢ be pursued within the space of fourty
¢ years after the date of the same : except
¢ the said reversions be incorporate within
¢ the body of the infeftments used and pro-
¢ duced by the possessour of the saids lands
¢ for his title of the same, or registered in
¢ the Clerk of Register his books, in the
¢ which case, seeing all suspition of false-
¢ hood ceases most justly, the actions upon



POSITIVE AND NEGATIVE. 25

It is evident, on reading the Act 1617, c. 12, that it treats of So-called posi-
two different sorts of cases, in which the lapse of forty years is to fve ‘;,',‘3.;‘;;"
have a certain legal result. To the prescription described in the tion
first clause, the termn ¢ positive’ has come to be applied.* That
which is described in the second clause (beginning with the first
occurrence of the words ‘ and sicklike’) has, along with a similar
institution in moveable rights of early date, been named * negative
¢ prescription.” The former has to do solely with heritable rights,
and mainly concerns us here; the latter is an extension to these
rights of the older prescription of actions, introduced by 1469, c.
28, and 1474, c. 54. The element of possession is here subordi-
nate to the idea of abandonment through neglect, or of presumed
satisfaction.® Where the negative prescription affects the subsis-
tence of such bonds or contracts as are, or used to be, regarded as
heritable, it forms part of the law of obligations. But it has also
an important function to exercise on the titles of heritable pro-

¢ the saids reversions, ingrossed and regis-
¢ trated, ought to be perpetual ; excepting
¢ always from this present Act all actions
¢ of warrandize, which shall not prescribe
¢ from the date of the bond or infeftment
¢ whereupon the warrandize is sought, but
¢ only from the date of the distresse, which
¢ shall prescribe, it not being pursued
¢ within fourty years as said is; and sick-
¢ like it is declared that in the course of
¢ the saids fourty years prescription, the
¢ years of minority and less age shall
‘ noways be counted, but only the yeurs
¢ during which the parties against whom
¢ the prescription is used and objected
¢ were majors and past xxi years of age,’
&ec.

Conveyancing and Land Transfer Act,
1874, 37 & 38 Vict. c. 94, sect. 34:
¢ Any ez facie valid irredeemable title to
¢ an estate in land recorded in the appro-
¢ priateregister of sasines shall be sufficient
¢ foundation for prescription, and posses-
¢ sion following on such recorded title for
¢ the space of twenty years continually
¢ and together, and that peaceably, with-
¢ out any lawful interruption made during
¢ the said space of twenty years, shall, for
¢ all the purposes of the Act of the Par-
¢ liament of Scotland, 1617, c. 12, ‘““Anent
¢ ¢ prescription of Heritable Rights,” be
‘ equivalent to possession for forty years
‘ by virtue of heritable infeftments for
¢ which charters and instruments of sasine

¢ or other sufficient titles are shown and
¢ produced, according to the provisions of
¢ the said Act; and if such possession a8
¢ aforesaid following on an ex facie valid
¢ irredeemable title recorded as aforesaid
¢ shall have continued for the space of
¢ thirty years, no deduction or allowance
¢ shall be made on account of the years of
¢ minority or less age of those against whom
¢ the prescription is used and objected,
¢ or of any period during which any person
¢ against whom prescription is used or ob-
¢ jected was under legal disability. This
¢ enactment shall have no application to,
‘ and shall not be construed so as to alter
¢ or affect, the existing law relating to the
¢ character or period of the possession, use,
¢ or enjoyment necessary to constitute or
¢ prove the existence of any servitude or
¢ of any public right of way or other pub-
¢ lic right, and shall not be pleadable to
‘ any effect in any action in dependence
‘at the commencement of this Act, or
¢ which shall be commenced prior to the
¢ 1st day of January 1879 : Provided al-
¢ ways, that the possession for any space
¢ of time prior to the 1st day of January
¢ 1879 shall not have effect for the pur-
¢ poses of this section unless such space
¢ of time immediately preceded and was
¢ continuous up to the said 1st day of
¢ January.’
11 See Napier, p. 59, as to nomenclature.
12 Bell, Pr. 605.
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perty, and it may be convenient shortly to dispose of this before
proceeding further.

After considerable vacillation of opinion,'® the true doctrine as
to the relation which subsists between the so-called positive and
negative prescription as affecting heritable titles was thus laid
down by Lord Corehouse, as having been established by an earlier
case:™ ‘ There is no proposition better established than that the
‘ negative prescription cannot be pleaded directly against a right of
¢ heritable property. If it was otherwise, possession alone, with-
‘ out infeftment, would complete the right, contrary to the statute
¢ 1617, which requires a title as well as possession. . . . Both
¢ parties must produce their respective progresses, and compete
‘ upon them. The negative prescription is of use, not in
¢ being objected directly against a heritable right of ownership,
‘ but in trying the validity of the competing progresses, and in
¢ getting rid of various objections which might otherwise have
‘ been competent. For though exceptions, founded on
¢ ex facie nullities—for example, that the deed is not subscribed,
¢ or that it is tested by only one witness—and the like, are not
¢ barred, yet all objections not appearing ex facie on the deed are
¢ effectually cut off by the negative prescription.’® This doctrine
is now settled law. An example of the rule that the negative
prescription is ineffectual to do away with the objection of ex facie
nullity was given in a well-known case ' a few years later, where
there was an erasure in essentialibus of a deed which was a neces-
sary part of the progress of one of the parties. There, if the
negative prescription could have been pleaded, so could the posi-
tive!” But it is too loose to say ¢ that no man can plead the
‘ negative prescription, as affecting a heritable right, who cannot
¢ also plead the positive.” The correct statement of the doctrine
appears to be, that the negative prescription can be pleaded by
any party to whom the positive prescription, if it had run, would
have afforded a good title® This follows from the rule that

13 For a learned account of which, see
Napier, pp. 70-101.

14 Paul v, Reid, 8th Feb. 1814, F.C.

1 In Cubbison ». Hyslop, 29th Nov.
1837, 16 Sh. 112. See the same judge’s
op. in Macdonnell v. D. Gordon, 26th
Feb. 1828, 6 S. 600, 611. For another
statement of the same doctrine, see Sand-
ford, Entails, p. 469.

16 Shepherd v. Grant’s Trs., 24th Jan.
1844, 6 D. 464, affd. 21st July 1847, 6 B.
App. 158.

17 8ee Macdonald ». Lockhart (Largie),
22d Dec. 1842, 5 D. 872 ; Officers of
Ordnance v. Mags. of Edinburgh, 16th
Dec. 1859, 22 D. 219, affid. 4th March
1862, 4 Macq. 447. See L. Deas, 22 D.
287, distinguishing this case from those
of Paul and E. Dundonald.

18 Per L. P. in E. Dundonald v. Dykes,
12th May 1836, 14 Sh. 787, 742; see
Paterson v. Wilson, 25th Jan. 1859, 21
D. 3822 ; Chisholm v. Chisholm-Batten,

N

poes—
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there can be no right of action where there is no interest to sue;
the party pleading the negative prescription must have the legal
right of property, in the event of his being successful. Erskine,'®
from a mistaken idea of the import of an early decision, maintains
the exact contrary to the rule just quoted ; but his doctrine has
been either explained away or repudiated.?® For a similar reason,
the statement of Bell® that the negative prescription is insuf-
¢ ficient to extinguish any right or claim of property unless there
‘ be an opposite right in the course of being confirmed at the
¢ same time, must be controlled by the dicta of Lord Corehouse.
No ‘right of property’ can be so extinguished in any circum-
stances ; though a burden or a jus crediti may, even when its
subject is a heritable right.® The importance of these rules,
which distinguished between the functions of the positive and
negative prescription, has been much enhanced by the clause
quoted from the Conveyancing Act of 1874, by which the term
of the positive prescription has been cut down by a half, and that
of the negative left as it was.

To return to the positive prescription. It is useful in three
different ways, or has been made to perform three different func-
tions:® (1) to secure a progress of titles to an estate, the extent
or quantity or nature of which is not in dispute, against any one
alleging a better title ; which may be called protective prescription :
(2) to determine the extent or comprehension of an estate, the
title to which is not questioned ; which may be termed explicative
prescription : * and (3) to merge a title of property (dominium
utile) in the higher title of superiority (dominium directum), and
thus consolidate the two by what is called prescriptive consolida-
tion. The last will not demand much elucidation in the present
work,” being merely an alternative mode of bridging over the
chasm which strict feudal principles interposed between these
two rights, though vested in the same individual. The other two
functions of the institute are of much greater importance.

The Act 1617, c. 12, was obviously framed with a view only

9th Dec. 1864, 3 Macph. 202, 225, per L. § 2016. E.g., the cases in notes (a) (b)
Deas; B. Pr. § 2018. and (h) are all examples of positive pre-

3% Ersk. 8.7.8; Presbytery of Perth v. scription. See Napier, pp. 658 and 87,
Town, 1728, M. 10723, affd. 1730, 1 Pat. note.

39. 23 Sce obs. of L. Shand in Buchanan
% Napier, 80; and cases of Paul and and Geils, v. L. Adv., 20th July 1882, 9
Cubbison, supra, 14 18, Ret. 1218, 1234,
B, Pr. 2016. 3 As to duration of these differing,

23 See cases in B. Pr. 2017, and correct tnfra, p. 50.
his observations there by his own rule in % Infra, p. 68

The three
functions of
positive pre-
scriptious.

The first only
contemplated
by the Act of
1617.
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to the first of these offices. This is plain, not only from the
narrative of the mischiefs to be abated with which it sets out,
but also from the remedy being directed against disturbance by
¢ any person pretending right ’ to the property, by virtue of prior
¢ infeftments,’” and the careful setting forth of the title required.
The clause is directed not to aid in the acquisition of property
where absolutely no right or title before existed, but to establish
or secure a title already existing in favour of one who is by the
policy of the Act taken to be the real owner® At the same
time, the enactment could be of any real use only in one of two
ways : either by giving the party, who, apart from any prescrip-
tion, must have been recognised as the true proprietor, an easier
task in proving his right; or by enabling a possessor to set up
what, but for the Act, would have been a ‘bad title’¥ The
mode in which both objects are accomplished is by protecting
against all challenge a certain sort of title which has been fol-
lowed by a certain amount of possession under it. All objections
to any part of a progress of titles, which part does not require to
be used as founding prescription, are irrelevant. The prescriptive
progress, and that alone, is what the owner need look to in testing

Scaope enlarged the security of his tenure. The words of the protection given in

by practice.

the Act of 1617, c¢. 12, to this favoured conjunction of title and
possession, are very full and sweeping, and have been applied, as
shall soon be shown, to many cases which were not properly
within the purview of the Act. The operation of the statute, in
its second function of explaining what an ambiguous title com-
prehends, is so mixed up with other matters, hereafter to be
treated, such as ‘part and pertinent,’ salmon-fishing and other
regalia, public rights, servitudes, and rights of way, that a refer-
ence can only be made here to the corresponding passages in this
work.® It was the subject of much discussion in a recent case
which was sent to a Court of seven judges on account of a doubt
being raised whether, as evidence to construe an ambiguous title,
the possession, though it be the best and strongest, is exclusive of
all other evidence, and whether other evidence, such as a prior,

2 Ersk. 3.7.2; Dirleton, p. 224,—not 1844, 7 D. 183, where see L.J.-C. and L.
8o much ‘odio et negligentid non petentis,” Moncreiff on the nature, purposes, and
as ‘favore possidentis ;' Kames, Eluc. p. working of the positive prescription. The
264. whole report is very instructive. Gordon

37 See L. Braxficld in Scott ». Stewart, v. Grant, 12th Nov. 1850, 13 D. 1; Mil-
1778, Hailes, 9, where he refers to the ler ». Dickson, 1766, M. 10937 (title from
latter function ; D. Buccleuch ». Cunyng- the wrong superior).
hame, 80th Nov. 1826, 5 8. 57 (N.E. 5§3); 8 See tnfra, chaps. 11, 15-19, and
H.M. Advocate v. Graham, 10th Dec. 25-29.
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contemporaneous, or subsequent title, might not be resorted to
either to fortify or contradict the evidence arising from posses-
sion. This doubt was authoritatively set at rest; for it was held
that uninterrupted and exclusive possession of lands for forty years
under a charter and sasine, containing a description which could
be so construed as to embrace the whole lands, though it may also
be so construed as to embrace part of them only, is sufficient
to exclude all inquiry, and to protect the person in possession
against any one holding even an express title, prior in date, to
the whole or any part of the lands® The ‘part’ here men-
tioned was an ideal part or share, not, as in most cases, a physical
or integral part of the subjects possessed, for the ambiguous de-
scription ran thus—* all and whole the several shares belonging
‘ to us of all and whole these short roods of land '—a description
which was held to be patient of a construction embracing the
whole subjects. Lastly, the subject of prescriptive consolidation
is naturally connected with that of double titles.®

The title required—the habile title, as it is called—is the same,
whichever of these oftices the prescription has to fulfil. In the
words of L.J.-C. Moncreiff, in the last-cited case a habile title
does not mean a charter ‘followed by sasine which bears to convey
¢ the property in dispute, but one which is conceived in terms
¢ capable of being so construed’” When the same noble and
learned judge in a subsequent passage states that possession ¢ does
‘ not in any accurate sense construe the title; its effect is to
¢ establish the right,’ the context shows the meaning to be that
the right is established by prescriptive possession, not merely as
contributing to, but as conclusive of, the construction to be put on
the title. But the title differs according to the sort of heritable
right which is to be secured or acquired. The statute only con-
templates feudal subjects—those demanding infeftment; but by
analogy, other heritable rights have come to share in the benefits
it conveys. DPositive prescription, as applicable to these latter
rights, and to such cases of peculiar title as salmon-fishing and
servitudes, will be separately treated in the course of this treatise.”
The title now to be described is that which is required for the
positive prescription of corporeal property. It will only be
necessary to give a very brief account of the state of the law

2% Auld v. Hay, 5th March 1880, 7 ¢ privilege of one tide's fishing of salmon
Ret. 663, as summarised by L.P. Inglis, ¢yearly’ is one of the ‘heritages’ pro-

at p. 681. tected by the Act of 1617, though not
% See infra, p. 68. easily classified—Murray v. Peddie, 25th
3! 7 Ret. 668. May 1880, 7 Ret. 804,

32 See note B, Thus a ‘right and

Title required.
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require formal amendment till the year 1874, when the Act 37
& 38 Vict. c. 94, was passed. Whether, as Stair seems to deny,”
and Lord Jeffrey ® to affirm, there existed a prescription at com-
mon law, of part of which the Act of 1617 was simply declaratory,
it is useless now to inquire. That the authority of the Act of
1617 was carried far beyond the narrow scope indicated by its
terms, is undoubted ; but whether this was done in explication of
a previously existing common law, or simply by analogy to a rule
of positive enactment which was found convenient, is of no prac-
tical moment.? In any case, the law of prescription in land
rights resolves into a commentary upon these two statutes, the

enacting portions of which are

7 St. 2.12.12; but cf. 2.3.69, and L.
Adv. v. Sinclair, infra, note .

8 In Crawfurd v. Menzies, 12th June
1849, 11 D. 1127. As to the policy of
having any law of prescription, see St.
2.12.9; Ersk. 3.10.1; Bankt. 2.12.76;
Napier, pp. 2-17; Kames, Eluc. p. 228
el seq.

® Kames, Equity, p. 117.

10 The Act 1617, c. 12, after reciting the
‘ mischiefs '—viz., theft, corruption, loss
and forgery of titles in times remote, caus-
ing the lieges great uncertainty of their
heritable rights, and referring to the civil
law and the laws of all nations—statutes,
finds, and declares, ¢ that whosoever his
¢ Majesties lieges, their predecessors and
¢ authors, have brooked heretofore, or shall
‘ happen to brook in time comming, by
¢ themselves, their tenents, and othershav-
¢ ing their rights, their lands, barronies,
¢ annual-rents, and other heritages, by vir-
¢ tue of their heritable infeftments made
¢ to them by his Majestie or others their
¢ superiors and authors for the space of
¢ fourty years continually and together,
¢ following and insuing the date of their
¢ said infeftments, and that peaceably,
¢ without any lawful interruption made to
¢ them therein during the said space of
¢ fourty years, that such persons, their
¢ heirs and successors, shall never be
¢ troubled, pursued, nor inquieted in the
¢ heritable right and property of their
¢ saids lands and heritages foresaids, by
¢ his Majesty or others, their superiorsand
¢ authors, their heirs and successors, nor
¢ by any other person pretending right to
¢ the same, by vertue of priorinfeftments,

given in the note below.

¢ publicke or private, nor upon no other
¢ ground, reason, or argument, competent
¢ of law, except for falsehood : providing
‘ they be able to show and produce a
¢ charter of the saids lands and others
¢ foresaids granted to them, or- their pre-
¢ decessors, by their saids superiors and
¢ authors, preceding the entry of the saids
¢ fourty years possession, with the instru-
¢ ment of seasing following thereupon; or
¢ where there is no charter extant, that
¢ they show and produce instruments of
¢ seasing, one or moe continued and stand-
¢ ing together for the said space of fourty
¢ years, either proceeding upon retours or
‘ upon precepts of clare constat ; which
¢ rights his Majesty, with advice and con-
‘ sent of the estates foresaids, finds and
¢ declares to be good, valide, and sufficient
¢ rights (being claid with the said peace-
¢ able and continual possession of fourty
¢ years) without any lawful interruption
¢ a3 said is for brooking of the heritable
¢ right of the same lands, and others fore-
“said. And sicklike, his Majesty, with
¢ advice foresaid, statutes and ordains that
¢ all actions competent of the law, upon
¢ heritable bands, reversions, contracts, or
¢ others whatsoever, either already made
¢ or to be made, after the date hereof, shall
‘ be pursued within the space of fourty
¢ years after the date of the same : except
¢ the said reversions be incorporate within
¢ the body of the infeftments used and pro-
¢ duced by the possessour of the saids lands
¢ for his title of the same, or registered in
¢ the Clerk of Register his books, in the
¢ which case, seeing all suspition of false-
¢ hood ceases most justly, the actions upon
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It is evident, on reading the Act 1617, c. 12, that it treats of So-called posi-
two different sorts of cases, in which the lapse of forty years is to fve ;m;]:‘
have a certain legal result. To the prescription described in the tion.
first clause, the term ‘ positive’ has come to be applied!* That
which is described in the second clause (beginning with the first
occurrence of the words ‘ and sicklike’) has, along with a similar
institution in moveable rights of early date, been named ‘ negative
¢ prescription.” The former has to do solely with heritable rights,
and mainly concerns us here; the latter is an extension to these
rights of the older prescription of actions, introduced by 1469, c.
28, and 1474, c. 54. The element of possession is here subordi-
nate to the idea of abandonment through neglect, or of presumed
satisfaction.® Where the negative prescription affects the subsis-
tence of such bonds or contracts as are, or used to be, regarded as
heritable, it forms part of the law of obligations. But it has also
an important function to exercise on the titles of heritable pro-

¢ the saids reversions, ingrossed and regis-
¢ trated, ought to be perpetual ; excepting
¢ always from this present Act all actions
¢ of warrandize, which shall not prescribe
¢ from the date of the bond or infeftment
¢ whereupon the warrandize is sought, but
¢ only from the date of the distresse, which
¢ shall prescribe, it not being pursued
¢ within fourty years as said is ; and sick-
¢ like it is declared that in the course of
¢ the saids fourty years prescription, the
¢ years of minority and less age shall
‘ noways be counted, but only the yeurs
¢ during which the parties against whom
¢ the prescription is used and objected
¢ were majors and past xxi years of age,’
&ec.

Conveyancing and Land Transfer Act,
1874, 37 & 38 Vict. c. 94, sect. 34:
¢ Any ex facie valid irredeemable title to
¢ an estate in land recorded in the appro-
¢ priateregisterof sasines shall be sufficient
¢ foundation for prescription, and posses-
¢ sion following on such recorded title for
¢ the space of twenty years continually
¢ and together, and that peaceably, with-
¢ out any lawful interruption made during
¢ the said space of twenty years, shall, for
¢ all the purposes of the Act of the Par-
¢ liament of Scotland, 1617, c. 12, “‘Anent
¢ ¢ prescription of Heritable Rights,” be
¢ equivalent to possession for forty years
‘ by virtue of heritable infeftments for
¢ which charters and instruments of sasine

¢ or other sufficient titles are shown and
¢ produced, according to the provisions of
‘ the said Act; and if such possession as
¢ aforesaid following on an ex facie valid
¢ irredeemable title recorded as aforesaid
‘ shall have continued for the space of
¢ thirty years, no deduction or allowance
¢ shall be made on account of the years of
¢ minority orless age of those against whom
¢ the prescription is used and objected,
¢ orof any period during which any person
¢ against whom prescription is used or ob-
¢ jected was under legal disability. This
¢ enactment shall have no application to,
¢ and shall not be construed so as to alter
¢ or affect, the existing law relating to the
¢ character or period of the possession, use,
¢ or enjoyment necessary to constitute or
¢ prove the existence of any servitude or
¢ of any public right of way or other pub-
¢ lic right, and shall not be pleadable to
‘ any effect in any action in dependence
‘at the commencement of this Act, or
¢ which shall be cominenced prior to the
¢ 1st day of January 1879: Provided al-
¢ ways, that the possession for any space
‘ of time prior to the 1st day of January
¢ 1879 shall not have effect for the pur-
¢ poses of this section unless such space
¢ of time immediately preceded and was
¢ continuous up to the said lst day of
¢ January.’
11 See Napier, p. 59, as to nomenclature.
13 Bell, Pr. 605.
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perty, and it may be convenient shortly to dispose of this before
proceeding further.

After considerable vacillation of opinion,'® the true doctrine as
to the relation which subsists between the so-called positive and
negative prescription as affecting heritable titles was thus laid
down by Lord Corehouse, as having been established by an earlier
case:™ ‘ There is no proposition better established than that the
‘ negative prescription cannot be pleaded directly against a right of
¢ heritable property. If it was otherwise, possession alone, with-
* out infeftment, would complete the right, contrary to the statute
* 1617, which requires a title as well as possession. . Both
¢ parties must produce their respective progresses, and compete
‘upon them. . . . The negative prescription is of use, not in
‘ being objected directly against a heritable right of ownership,
‘ but in trying the validity of the competing progresses, and in
¢ getting rid of various objections which might otherwise have
‘ been competent. For though exceptions, founded on
¢ ex facie nullities—for example, that the deed is not subscribed,
¢ or that it is tested by only one witness—and the like, are not
¢ barred, yet all objections not appearing ex facie on the deed are
¢ effectually cut off by the negative prescription.’*® This doctrine
is now settled law. An example of the rule that the negative
prescription is ineffectual to do away with the objection of ex facie
nullity was given in a well-known case ® a few years later, where
there was an erasure in essentialibus of a deed which was a neces-
sary part of the progress of one of the parties. There, if the
negative prescription could have been pleaded, so could the posi-
tive!” But it is too loose to say ¢ that no man can plead the
‘ negative prescription, as affecting a heritable right, who cannot
¢ also plead the positive’ The correct statement of the doctrine
appears to be, that the negative prescription can be pleaded by
any party to whom the positive prescription, if it had run, would
have afforded a good title! This follows from the rule that

13 For a learned account of which, see
Napier, pp. 70-101.

14 Paul v, Reid, 8th Feb. 1814, F.C.

1 In Cubbison v. Hyslop, 29th Nov.
1837, 16 Sh. 112. See the same judge's
op. in Macdonnell . D. Gordon, 26th
Feb. 1828, 6 8. 600, 611. For another
statement of the same doctrine, see Sand-
ford, Entails, p. 469.

18 Shepherd v. Grant’s Trs., 24th Jan.
1844, 6 D. 464, affd. 21st July 1847, 6 B.
App. 153.

17 See Macdonald v. Lockhart (Largie),
22d Dec. 1842, 5 D. 372 ; Officers of
Ordnance v. Mags. of Edinburgh, 16th
Dec. 1859, 22 D. 219, affd. 4th March
1862, 4 Macq. 447. See L. Deas, 22 D.
237, distinguishing this case from those
of Paul and E. Dundonald.

18 Per L. P. in E. Dundonald v. Dykes,
12th May 1836, 14 Sh. 737, 742; see
Paterson v. Wilson, 26th Jan. 1859, 21
D. 322; Chisholm ». Chisholm-Batten,
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there can be no right of action where there is no interest to sue;
the party pleading the negative prescription must have the legal
right of property, in the event of his being successful. Erskine,
from a mistaken idea of the import of an early decision, maintains
the exact contrary to the rule just quoted ; but his doctrine has
been either explained away or repudiated.” For a similar reason,
the statement of Bell® that ‘the negative prescription is insuf-
¢ ficient to extinguish any right or claim of property unless there
‘ be an opposite right in the course of being confirmed at the
‘ same time,” must be controlled by the dicta of Lord Corehouse.
No ‘right of property’ can be so extinguished in any circum-
stances; though a burden or a jus crediti may, even when its
subject is a heritable right.®? The importance of these rules,
which distinguished between the functions of the positive and
negative prescription, has been much enhanced by the clause
quoted from the Conveyancing Act of 1874, by which the term
of the positive prescription has been cut down by a half, and that
of the negative left as it was.

To return to the positive prescription. It is useful in three
different ways, or has been made to perform three different func-
tions: 2 (1) to secure a progress of titles to an estate, the extent
or quantity or nature of which is not in dispute, against any one
alleging a better title ; which may be called protective prescription :
(2) to determine the extent or comprehension of an estate, the
title to which is not questioned ; which may be termed explicative
preseription : #* and (3) to merge a title of property (dominium
utile) in the higher title of superiority (dominium directum), and
thus consolidate the two by what is called prescriptive consolida-
tion. The last will not demand much elucidation in the present
work,” being merely an alternative mode of bridging over the
chasm which strict feudal principles interposed between these
two rights, though vested in the same individual. The other two
functions of the institute are of much greater importance.

The Act 1617, c. 12, was obviously framed with a view only

8th Dec. 1864, 3 Macph. 202, 225, per L. § 2016. E.g., the cases in notes (a) (b)
Deas; B. Pr. § 2018. and (h) are all examples of positive pre-

% Ersk. 3.7.8; Presbytery of Perth v. scription. See Napier, pp. 558 and 87,
Town, 1728, M. 10723, affd. 1730, 1 Pat. note.

39. 3 Sce obs. of L. Shand in Buchanan
2 Napier, 80; and cases of Paul and and Geils, v. L. Adv., 20th July 1882, 9
Cubbison, supra, 14 18, Ret. 1218, 1234.
n B. Pr. 2016. % As to duration of these differing,

23 See cases in B. Pr. 2017, and correct tnfra, p. 50.
his observations there by his own rule in % Infra, p. 68

The three
functions of
positive pre-
scriptious.

The first only
contemplated
by the Act of
1617.
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to the first of these offices. This is plain, not only from the
narrative of the mischiefs to be abated with which it sets out,
but also from the remedy being directed against disturbance ‘ by
¢ any person pretending right’ to the property, ‘ by virtue of prior
¢ infeftments,’ and the careful setting forth of the title required.
The clause is directed not to aid in the acquisition of property
where absolutely no right or title before existed, but to establish
or secure a title already existing in favour of one who is by the
policy of the Act taken to be the real owner.® At the same
time, the enactment could be of any real use only in one of two
ways: either by giving the party, who, apart from any prescrip-
tion, must have been recognised as the true proprietor, an easier
task in proving his right; or by enabling a possessor to set up
what, but for the Act, would have been a ‘bad title’¥ The
mode in which both objects are accomplished is by protecting
against all challenge a certain sort of title which has been fol-
lowed by a certain amount of possession under it. All objections
to any part of a progress of titles, which part does not require to
be used as founding prescription, are irrelevant. The prescriptive
progress, and that alone, is what the owner need look to in testing

Scope enlarged the security of his tenure. The words of the protection given in

by practice.

the Act of 1617, c. 12, to this favoured conjunction of title and
possession, are very full and sweeping, and have been applied, as
shall soon be shown, to many cases which were not properly
within the purview of the Act. The operation of the statute, in
its second function of explaining what an ambiguous title com-
prehends, is so mixed up with other matters, hereafter to be
treated, such as ‘ part and pertinent,’ salmon-fishing and other
regalia, public rights, servitudes, and rights of way, that a refer-
ence can only be made here to the corresponding passages in this
work® It was the subject of much discussion in a recent case
which was sent to a Court of seven judges on account of a doubt
being raised whether, as evidence to construe an ambiguous title,
the possession, though it be the best and strongest, is exclusive of
all other evidence, and whether other evidence, such as a prior,

2 Ersk. 8.7.2; Dirleton, p. 224,—not 1844, 7 D. 183, where see L.J.-C. and L.
8o much *odio et negligentid non petentis,” Moncreiff on the nature, purposes, and
a8 ‘favore possidentis;’ Kames, Eluc. p. working of the positive prescription. The
264. whole report is very instructive. Gordon
" 27 See L. Braxfield in Scott ». Stewart, v. Grant, 12th Nov. 1850, 18 D. 1; Mil-
1778, Hailes, 9, where he refers to the ler ». Dickson, 1766, M. 10937 (title from
latter function ; D. Buccleuch v. Cunyng- the wrong superior).
hame, 80th Nov. 1826, 5 8. 57 (N.E. 63); 8 See tnfra, chaps. 11, 15-19, and
H.M. Advocate ». Graham, 10th Dec. 25-29.
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contemporaneous, or subsequent title, might not be resorted to
either to fortify or contradict the evidence arising from posses-
sion. This doubt was authoritatively set at rest; for it was held
that uninterrupted and exclusive possession of lands for forty years
under a charter and sasine, containing a description which could
be so construed as to embrace the whole lands, though it may also
be so construed as to embrace part of them only, is sufficient
to exclude all inquiry, and to protect the person in possession
against any one holding even an express title, prior in date, to
the whole or any part of the lands® The ¢ part’ hLere men-
tioned was an ideal part or share, not, as in most cases, a physical
or integral part of the subjects possessed, for the ambiguous de-
scription ran thus—* all and whole the several shares belonging
‘ to us of all and whole these short roods of land '—a description
which was held to be patient of a construction embracing the
whole subjects. Lastly, the subject of prescriptive consolidation
is naturally connected with that of double titles.®

The title required—the habile title, as it is called—is the same,
whichever of these offices the prescription has to fulfil. In the
words of LJ.-C. Moncreiff, in the last-cited case® a habile title
does not mean a charter ‘ followed by sasine which bears to convey
¢ the property in dispute, but one which is conceived in terms
* capable of being so construed’ When the same noble and
learned judge in a subsequent passage states that possession ‘does
‘not in any accurate sense construe the title; its effect is to
¢ establish the right,’ the context shows the meaning to be that
the right is established by prescriptive possession, not merely as
contributing to, but as conclusive of, the construction to be put on
the title. But the title differs according to the sort of heritable
right which is to be secured or acquired. The statute only con-
templates feudal subjects—those demanding infeftment; but by
analogy, other heritable rights have come to share in the benefits
it conveys. Positive prescription, as applicable to these latter
rights, and to such cases of peculiar title as salmon-fishing and
gervitudes, will be separately treated in the course of this treatise.*
The title now to be described is that which is required for the
positive prescription of corporeal property. It will only be
necessary to give a very brief account of the state of the law

® Auld ». Hay, 5th March 1880, 7 ¢ privilege of one tide's fishing of salmon
Ret. 663, as summarised by L.P. Inglis, ¢yearly’ is one of the ‘heritages’ pro-

at p. 681. tected by the Act of 1617, though not
% See infra, p. 68. easily classified—Murray v, Peddie, 25th
31 7 Ret. 668. May 1880, 7 Ret. 804.

32 S¢e note ®, Thus a ‘right and

Title required,
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prior to 1874, and a reference to the chief authorities for the
same, seeing that recent legislation on land rights, together with
the section of the Act of 1874 already quoted, has wrought a
change which will, in the course of a few years in most cases,
make the former system rather a study for the legal antiquary
than a practical subject for the practitioner.

The alternative contained in the proviso of the Act 1617,
clause 1, has been interpreted by practice as pointing out a broad
distinction between the title of heirs and that of singular suc-
cessors. In .both cases it was absolutely necessary that the party
pleading prescription should be able to connect himself with a
sasine— nulla sasina, nulla terra ;’* and in both cases the
prescriptive progress had to be free from any ex facie or patent
nullity. But a singular successor, be he purchaser or be he
creditor in possession, must connect himself with an infeftment
proceeding on a warrant produced and ez facie valid,* such as a
charter, disposition, or procuratory, except in the case of a sasine
propriis manibus, where a precept was out of place, and in the
case of an instrument of resignation and sasine in burgage sub-
jects, because there the same deed both contained the warrant
and set forth the act of taking infeftment. In the case of heirs,
neither the original charter nor the warrants of renewal are re-
quired. It is sufficient that sasines bearing to follow on a retour,
or on a precept of clare constat, be produced. This has long been
settled law, though it was at one time doubted whether the re-
tour or precept was not also necessary. In burgage subjects, the
instrument of cognition and sasine combined warrant and sasine.®

The Conveyancing and Land Transfer Act of 1874, sect. 34,
accepts as title for prescription in any action commenced on or
after 1st January 1879, ‘any ex facie valid irredeemable title to

33 For exceptions, see Aytoun v. Mags.
of Kirkcaldy, 4th June 1833, 11 S. 676 ;
and allodial subjects, Scot. v. Ramsay,
15th Feb. 1827, 6 8. 867 (N.E. 340), per
L. Glenlee.

3 In a recent case, L. Young was of
opinion that as warrant for sasine were
enough (1) an ex facic invalid disposition,
and (2) a ratification appended thereto
by the disponer’s apparent heir who never
entered; even although the sasine bore
to proceed only on the precept in the
disposition. L. Craighill, with greater
fidelity to the Act, took the opposite
view—Glen v. Scales's Tr., 15th Dec.
1881, 9 Ret. 317.

3 8t. 2.12.20; Ersk. 8.7.4; cases in
Bell, Pr. 2008-2012; Napier, 102-128, who
holds the doubt in B. Pr. 2010, as to an
extract from the register being insufficient
to supply the place of a sasine, as not jus-
tified. The other doubt in the same sec-
tion has never been cleared up. For
further cases on title, see Graham v. Orr,
8th Feb. 1826, Sh. (Teinds) 96 ; Aytoun
v. Mags. of Kirkcaldy, 4th June 1833, 11
Sh. 676; Wemyss v. E. Morton, 18th
Jan, 1838, 16 Sh. 332; D. Buccleuch v.
Mags. of Edinburgh, 7th March 1843, §
D. 846. An unregistered sasine will not
be sufficient; More’s Notes, p. 278;
Bankt. 2.12.10, contra.



TITLE. 31
¢ an estate in land recorded in the appropriate register of sasines.’
Passing by, for the present, the word ‘ irredeemable,’ the obvious
intent of the enactment is, not to annul or supersede the old rules
as to title, where the old forms of conveyances are still produced
in Court, but to add a new rule applicable to the new system,
according to which registration takes the place of infeftment.
The title here admitted is an accurate modern equivalent for
the various titles detailed in the foregoing paragraph. Ex facie
validity was equally required by the older law, and denotes the
absence of any ex facie nullity, which latter has been defined as
that which will ¢ deprive the title of the character of a formal com-
¢ plete and valid instrument.’ 3 Before 6 & 7 Will. IV, c. 33, and
sect. 54 of the Act of 1874 became law, any erasure in essen-
tialtbus of an instrument of sasine, or of the record of any deed
in the register of sasines, rendered the instrument or record ex
Jacie invalid,”” and unfit to be part of a prescriptive progress,
no matter how the blot came about; and this is apparently still
the law, if in either case the record is not conformable to the
instrument or deed, as given in for registration. In the eye of
the law, the instrument in the one case, and the record which has
come in its place in the other, does not exist, and there is no
habile title for prescription. But if there be no such disconform-
ity, it is provided by these Acts that no challenge on the ground
of erasure shall receive effect unless such erasure shall be proved
to have been made for the purpose of fraud. The defect is, in
these circumstances, only latent; so that, though the right of
challenge can only be exercised when the vitiated instrument or
record is part of the prescriptive title, and may therefore be lost
in twenty years, yet if it so happens that the party who pleads
prescription has to go further back for the commencement of his
prescriptive progress, he will not be safe from such challenge till
forty years, the full period of negative prescription, have passed.®
It would seem to have been the opinion of Lord Corehouse, in
the sequel to the passage already quoted,® that forgery was in the
same position as fraud, or any other latent defect; and this would

% Per L.J.-C. in H.M. Adv. v. Graham,
10th Dec. 1844, 7 D. 183, 196; see Shep-
herd v. Grant’s Trs., supra, note 6,

% Innes v. E. Fife, 10th March 1827,
5 Sh. 559, affd. 20th June 1827, 2 W.
and 8. 637; Macmillan v. Campbell, 4th
March 1831, 9 Sh. 551 (per L.O.); Hog-
gan v. Ranken, 13th Feb. 1835, 13 Sh.
461, affd. 30th July 1840, 1 Rob. App.

173; qualified in Howden v. Ferrier, 10th
July 1835, 13 Sh. 1097. In record, Gray
v. Hope, 1790, M. 8796 ; Macqueen v.
Nairne, 23d Jan. 1823, 2 Sh. 637; 1 Bell,
Convey. p. 627.

38 See D. Buccleuch 9. Cunynghame,
30th Nov. 1826, 5 Sh. 57, and authorities
below, on bona fides, chap. 4.

% In Cubbison v. Hyslop, supra, note's,
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have been undoubted, looking to the oblivion to which every
document but the prescriptive title itself is consigned by the Act
of 1617, had it not been for the preamble and the exception of
‘falsehood’ contained therein, which has been always construed
to mean ‘ forgery.’*® The distinction between forgery and other
fraud seems to be, that while both may be alleged equally against
the prescriptive progress adduced, and while neither can shake the
positive prescription by cutting down any deed not belonging
thereto, forgery is not protected by the negative prescription,
while other frauds are® The word ‘title’ is not defined,
either in the Act of 1874 or in its predecessor of 1868 (31 &
32 Viet. c¢. 101), but it is a term of the most general scope,
including all deeds by virtue of which one holds or has held a
legal right. It may therefore be safely taken as embracing all
the documents included under the terms ‘deed,” ‘conveyance,
and “instrument.” And an ‘estate in land’ is very widely de-
fined. It ‘shall mean any interest in land, whether in fee, life-
¢ rent, or security, and whether beneficial or in trust, or any real
¢ burden on land, and shall include an estate of superiority.’ The
old law as to securities will be treated of presently.* It is not
easy to see how anything ‘equivalent’ to the positive prescrip-
tion of 1617 can apply to real burdens, properly so called, unless
it be indirectly by securing the title of the debtor.

The statute of 1874 seems to make no alteration on the old
law as to the effect of possession on apparency in questions of
prescription. The expression in sect. 34— possession following
‘ on such recorded title’—can only be rendered intelligible by
adding, ‘ by one who can connect himself with it, which was all
that was required under the Act of 1617.* No enlargement of
the right of apparent heirs in this respect can be deduced from
the 9th section of the same Act of 1874, which vests a personal
right in heirs without service ; nor any change upon the old dis-
tinction between prescription on progresses, in which charter and
sasine prior to the prescriptive period are produced, and those in
which only instruments proceeding on retours or precepts of clare
constat are founded on.. In the former case, there being direct
evidence that the ancestor or author had himself a title, ¢ fit in
¢ its own nature for vesting the property in him,’ it is of no conse-
quence whether his successors—general or singular—possessed on

4 D, Buccleuch, supra, ; Graham v. 4 Infra, p. 88; for liferent, see infra,
Watt, 15th July 1843, 5 D. 1368. p. 36.

41 Ersk. 8.7.12; see Napier, pp. 161 4 Napier, p. 191; cf. Ersk, 8.7.4; Mid.
and 606. dleton v. E, Dunmore, 1774, M. 10944,
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their own infeftment, or on personal titles, or even on apparency.*
In the latter case, there being no such evidence, but merely ‘a
‘ reasonable presumption’ of an original title, the words of the old
Act requiring ‘ instruments of seasing, one or more continued and
¢ standing together, are strictly interpreted as meaning that when
the prescriptive possession on such a title is that of two or more
successive possessors, they must each renew the infeftment, or, at
least, the party pleading prescription must be himself infeft, and
be able to connect with an infeftment sufficiently ancient.*® Stair,
in the passage quoted, would seemn to indicate the necessity of the
former of these alternatives with nothing more than an interval -
of apparency reasonably sufficient to allow of renewal. But it
has since been decided that if there be possession on such sasines
both prior and posterior to an interval of apparency—Ilasting in
the case referred to for nearly 20 years—the interval will be
counted in*® If the whole prescriptive period has been occupied
by one heir’s possession, these rules do not apply, and prescrip-
tion may be pleaded by his heir apparent or by his singular suc-
cessor uninfeft.”” Further, in all cases of accession of posses-
sion ®® the Court may order a party pleading prescription, in case
of doubt, to make up his title, this being the best way of proving
his ability to connect himself with the progress.** Mr Ross® is
in error in saying that the point does not seem to have been
raised whether a disponee from an heir possessing on infeftments
proceeding upon retours or precepts of clare constat may conjoin
his possession with that of his author, where the possession of the
latter has not extended to 40 years. The point had been twice
determined in the affirmative in last century,” and this is now
considered as settled law.%

The prescriptive title having been thus briefly discussed, the Prescriptive
remainder of this chapter will be occupied with the requisites of {irequisites.
prescriptive possession ; in other words, with the sort of possession
which is alone available for positive prescription.

(1) Possession must be cum animo domini—With the doubtful 1. Possession

a8 owner,

4 Caitcheon ». Ramsay, 1791, M. possession discussed in Vangerow, § 322.
10810. 4 Crawford v. Durham, 20th Dec. 1822,
4 Caitcheon, supra; 8t. 2.12.15; L. F.C.
Curriehill in L. Adv. v. Sinclair, 21st 5 L. C. Land Rights, p. 440,

June 1865, 3 Macph. 981, 996. 81 Purdie v. L. Torphichen, 1789, M.
4 Nielson v. Erskine, 26th Feb. 1828, 10796, explained by L. Cowan in M‘Neill,

2 8. 247 (N.E. 2186). infra; Millar v, Dickson, 1766, M.
47 E. Argyle v. Macnaughton, 1671, M. 10937,

10791. 53 M‘Neill v. Macneal, 4th March 1858,

48 Sec Roman Law as to accession of 20 D. 736.
C



34 POSITIVE PRESCRIPTION.

exception of leaschold rights®® there can be no positive prescrip-
tion, unless the possessor has during the whole period held the
subject as owner,®* animo rem sibi habendi. This is involved in the
whole tenor of the first clause of the Act of 1617, whether it be
regarded as a mode of acquiring or of securing property ; and the
extensions of its scope introduced by judicial interpretation have,
as will presently be seen, respected its purpose in this matter at
least. The seeming exception of prescription of predial servitudes
is really none, since the servitude is regarded as being possessed as
a pertinent or accessory of the dominant tenement, without which
it cannot exist.®® In public rights the proposition resolves itself
into this other—that the public shall possess as in right, not by
tolerance.®® As has been already pointed out, possession as owner
may be either natural or civil—Dby the owner’s own detention, or
by another’s in his name® The former case presents no diffi-
culty ; the latter demands closer inspection. The cases of chief
practical importance are the superior’s civil possession through his
vassal, the fiar’s through the liferenter, the landlord’s through his
tenant, and the debtor’s through lhis creditor in possession. This
last will naturally lead to the anomalous prescription of the credi-
tor for his own behoof. Of course where no representation and
no such connection subsist, the possession of one person cannot
be pleaded for the benefit of another.®

Superior and (a) Superior and wvassal—Both of these are domint of the

vassal. subject feued out, no alteration in this respect having been made
by the Conveyancing Act of 1874. There may be, accordingly,
in this case, three courses of prescription running at the same
time—one in favour of the superior against a competitor for the
superiority, in which the vassal’s possession avails to his lord;
another in favour of the vassal as against a claimant to the pro-
perty; and a third as between the superior and vassal themselves.
Of this last, an example is to be found in a case® where the
Crown established by the positive prescription a feu holding,
which had been originally taken out by mistake, but had been
possessed on by the vassal for more than forty years. No feu-

53 See Napier, chap. v. § 1, p. 289 e 88 Napier, p. 175; E. Morton v. Stuart,
seq. ; Carlyle v. Baxter, 12th March 1869, 16th June 1813, 1 Dow. 91, 5 Pat. 720 ;

41 Sc. Jur. 342. Aikman ». D. Hamilton, 17th June 1830,
54 See supra, p. 3. 8 8. 943, var. 5th July 1832, 6 W.8. 64;
8 See infra, chap. 25. L. Adv. v. Hall, 19th July 1878, 11

8 Infra, chaps. 19, 20, and espema]ly Macph. 967.
Mackintosh v. Moir, 28th Feb, 1871, 9 5 D. Buccleuch v. Off. of State. 1768,
Macph. 574. M. 10711

7 Ersk. 3.7.50 ; supra, p. 8.
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duties had been levied, but the Crown’s possession was held to be
proved by renewals of the holding during the prescriptive period.
The principle seems to have been that the tenure was a condition
essential to the vassal’s right of possession, and that he could not
repudiate his own title. The decision is, accordingly, quite con-
sistent with some modern cases, in which the Court went back to
the original charter to see what were the rights of the superior
and vassal in respect of an alleged reservation of minerals or
sporting rights, said to have dropped out of, or to have crept into,
the progress. If there had been adverse possession of the min-
erals by the superior or vassal, as the case might be, for forty years,
the case would have been different; but nothing of the sort had
taken place, and the change had been made in such deeds as
were proper only to remewing, not to altering, the right.® It
follows from the vassal's possession being that of the superior,
as well as from the rule that there can be no prescription in the
teeth of the title on which it is founded, that the vassal cannot
prescribe immunity from his obligation to pay feu-duties and casu-
alties in all time coming, by proving that he has not paid any
for forty years back. But the negative prescription enables him
to get rid of liability for arrears of older date than forty years.®
(b) Fiar and liferenter.—The liferent is here regarded less as Fiar and life-

a separate estate in land limited in duration, than as a burden or """
personal servitude on the fee, whose existence it acknowledges
and involves in every moment of its own. The possession of the
liferenter, therefore, is that of the fiar. But a distinction must
be drawn. The simplest case is where the liferent arises from an
infer vivos disposition, and the prescriptive period elapses during
the disponer’s own lifetime. The next simplest case is where an
heir or representative, whose right to succeed is undisputed, in-
herits the fee, stripped of the liferent by his ancestor either inter
vivos, or, more commonly, mortis causd. In both cases the life-
renter's possession supports the fee, on which itself depends, by
prescribing against attack by any third party. But if, in the
latter case, there be a dispute about the succession to the common
author, the liferenter’s possession cannot avail to eke out prescrip-

6 Graham v D. Hamilton, 27th Jan. Pat. 532 ; Fleeming v. Howden, 21st May
1842, 4 D. 482; Thriepland v. Rutherford, 1868, 6 Macph. 782.
30th May 1848, 10 D. 1062 and 1079 ; ¢l St. 2.12.16; Ersk. 3.7.12; B. Pr. 609;
Hutton v. Macfarlane, 11th Nov. 1863, 2 Napier, p. 633 ; Stewart v. Fleming’s
Macph. 79 ; Boyd v. Bruce, 20th Dec. Heir, 1627, M. 10749 ; Gairntully v
1872, 11 Macph. 243; cf. Mitchell ». Coms. of St Andrews, 1638, M. 10750 ;
York Buildings Co., 1777, 6 Pat. 795; Wallace ». Crawford’s Exrs., 5th Dec.
Anderson v. Cadells, 27th July 1803, 4 1838, 1 D. 162.
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tion in favour of either competitor, sceing that the question on
whose right the liferent is a burden is the de quo quaritur. Only
after that question has been settled are matters restored to the
same position as in the simpler cases supposed, and the successful
claimant may use the liferenter's possession against the world.®
This was one of the points raised in the great case of Shepherd v.
Grant’s Trs.,”® and decided in this sense by a majority of the
judges who considered the matter,* though passed over by the
House of Lords as unnecessary to its judgment. The fact that
the entailed fee and the liferent were constituted in different

" deeds was of no moment, and the controversy arose between com-

peting representatives of the entailer. A different result was
arrived at in a case already quoted for a different purpose;®
but there the Court may have been led astray by the fact that
one of the claimants had, by the positive prescription, secured his
title to a part of the deceased ancestor's property which was not
liferented by the widow; and this part of the decision may, on
general grounds and on authority, be gravely questioned.

(¢) Landlord and tenant®—In the ordinary case” a tenant
cannot plead prescription at his own hand, for, as his lease betrays
him to be non dominus, he would thus be prescribing in the face
of his title. His natural possession is, however, available to his
landlord, if he be really tenant of the subject,” and thus in an
indirect way to himself, by securing the title of his author. But
there is nothing in the law of Scotland to prevent a tenant ceas-
ing to possess as such, and commencing a course of prescription,
as owner, on a habile title, adversely to his quondam landlord.”

® Younger v. Johnstons, 1665, M.
10924 ; question moved, but not decided
in E. Dundonald v. Dykes, 12th May
1836,14 8. 737, See Napier's explanation
of the Otter case at p. 176. It is also
reported in 2 Pat. 193, where the reversal
is said to have proceeded on the question
of liferent. See Lord Wood in M‘Neill ».
Macueal, note 52,

63 19th Jan. 1844, 6 D. 464, affd. 21st
July 1847, 6 B. App. 153.

64 L. Ivory expressly diss.

6 Nielson v Erskine, supra, note 4.

8 It is the more fitting to notice the
relation of these parties in the matter of
prescription, as Mr Hunter does not scem
to have regarded it as falling within the
scope of his work.

67 Nicolson ». Swaney, 1804 ; Hume,
920. As to long leases, see Napier, p.

289 et seq. The Registration of Leases
Act, 1857, 20 & 21 Vict. c. 26, has no ex-
press provision as to prescription; and by
applying the definition in the Act of 1874
of ‘estate in land’ to the provision in sect.
84 of the same Act, it would seem that long
leases, though recorded in the Register of
Sasines, are not to be regarded as subjects
of the positive prescription.

68 L. Adv. v. Hall, 19th July 1878, 11
Macph. 967.

6 The maxim, ‘nemo sibi ipse causam
¢ possessionis mutare potest’ took its rise
in the early Roman law of succession
(possessio pro herede) in a technicality,
which soon disappeared. Cic. de Legg.
II. 19.20; Scheurl’s Inst. § 194; sce
Puchta’s Inst.,, §§ 239 and 315. 1In
Justinian’s time it had come to mean
just what is stated in the text as Scotch



REQUISITE POSSESSION. 37
But he cannot do so surreptitiously behind the landlord’s back.
Though he may make the change in mald fide, he must do so
openly; and the prescription, which will in the end preclude the
landlord from objecting, must begin and continue for forty years
with a manifest change in the relation of the parties. There are
no fixed ¢ndicie of such a change. Every case depends on its
own circumstances. Thus it was found, in a teind case, that
possession till within the prescriptive period had been on a
lease, and not on a posterior heritable right, chiefly on account
of acknowledgments of the lessor’s right, and an omission from
a judicial sale of the lessee’s estate In an earlier case,”™ pos-
session of pasturage was ascribed to servitude prescribed as part
and pertinent, rather than to an old tack, on which no rent had
for forty years, if indeed at any time, been paid. In a case
which went to the House of Lords, the lessee of lands obtained
from his landlord—an entailed proprietor—a feu, for a feu-duty
differing from the rent formerly due, and forty years had elapsed
from the date of this transaction, but not from the ish of the
lease. It was found that possession on the feu-right could be
held to have run only from the latter date, seemingly because,
though the receipts all along bore to be for feu-duty, they were
not for the exact feu-duty reserved, and could not therefore be
construed into an approbation of the title”™ The latest case ™ was
almost exactly similar to that of Sinclair, the tack of teinds being
acknowledged, in a locality posterior to the date of the alleged
heritable right, to be the title of possession, and also within the
prescriptive period in making up Crown titles™ Lastly, a tenant,
without any written title to a subject which he possesses pre-
cariously, can in no case acquire a prescriptive right to it.”

law ; sec esp. 19, § 1, D. (41.2), and 2,
§ 1, D. (41.5); or, as it is expressed in
the Code Napoléon, art. 2240, ‘on ne
¢ peut prescrire contre son titre, en ce
¢ sens que l'on ne peut pas se changer
¢ & soi-méme la cause et le principe de sa
¢ possession.” See the whole matter dis-
cussed in Molitor, § 39 ; see also Ersk.
2.1.30; Napier, p. 182; and add Forbes,
2.1.1.3.3.

70 Sinclair v. Sinclair, 1771, M. 10835,
Lord Pitfour in Hailes, p. 378.

7t Grant v. Grant, 1677, M. 10876.
See converse case of a tack of salmon-fish-
ings being held inconsistent with a prior
prescribable title, Carnegie ». Mags. of
Montrose, 1777, M. 10611, and Posses-

sion, App. No. 1; and therelation of the
rule to possessory questions, Menzies v.
Campbell, 1679, M. 10629. It is inap-
plicable to securities for debt, Cleuchton,
1749, M. 10610.

73 D, Roxburghe v. Wauchope, 1732,
revd. 5th March 1734, 1 Pat. 126.

78 Peterkin v. C.A. in Forres Loc., 3d
March 1840, 2 D. 723.

74 See questions as to effect of a fishing-
tenant’s possession on leases from opposite
riverain proprietors, by L.P. M‘Neill in
Stuart ». M‘Barnet, 23d Nov. 1866, §
Macph. 753, var. 21st July 1868, 6
Macph. H.L. 123.

7 Campbell v. D. Argyll, 19th May
1836, 14 S. 798.
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(d) Debtor, and creditor in possession.—A creditor may be in
possession of his debtor’s property on a wadset, an adjudication, or
on a disposition ex fucie absolute with back-bond. In the ordinary
case his natural possession is the civil possession of his debtor,
and may have the effect of securing the debtor’s title by means
of the positive prescription against all the world ; and indirectly,
therefore, of securing his own. This requires no illustration. But
here again, as in the preceding paragraph, the position of parties
may change—the creditor may come to be regarded as possessing
qud owner, and the debtor be excluded by the lapse of time from
exercising his power of redemption; and the change may take
place in a much less obvious way than in the case of a tenant.
The case of wadsetter and reverser is, in these days, of no prac-
tical importance.” That of a creditor possessing on an adjudica-
tion is of more moment, and has been elaborately discussed by
Mr Bell,” since whose time little has been done to elucidate the
matter. Shortly stated, the effect of prescription here is to act as
an equivalent for decree of declarator of expiry of the legal ®—
mere expiry thereof without declarator being ineffectual to exclude
redemption by the debtor.”™ About two points there seemed to
be at first some difficulty. It being admitted that mere decree
of adjudication and possession following thereon were not a suffi-
cient foundation for prescription of the irredeemable right, was a
charter of adjudication enough without infeftment 2% An affirma-
tive reply would be incousistent with the whole tenor of the Act
of 1617; and it may be believed, with Mr Bell,*! that the only
case in which it seems to have been so found, is explicable on
some other hypothesis.®® Whether that be the case or not, the
contrary has been twice decided since by the Court of Session, in
strict concord with the rest of the law of prescription.® The
other moot point is also understood to have been set at rest.
When does the prescriptive period begin to run ?—at the date of

78 It is sufficient to refer to Napier, p.
124 et seq., and cases there.

77 1 B.C. 744 (7th ed.); see Napier,
p- 135 ef seq.

78 Ged ». Baker, 1740, M. 10789 ; Kilk.
p. 418 ; Elch. Adjudn., No. 28, Presen.
No. 22; Anderson v. Nasmyth, 1758, M.
10676 ; Caitcheon, supra, #; Ormiston v.
Hill, 7th Feb. 1809, F.C.; and cases of
Johnston v. Balfour, and Spence ». Bruce,
in 1 B.C. 745, note °; and majority of
Court in Stewart ». Lindsay 1 B.C.
744.

79 Campbell v. Scotland and Jack, 1794,
M. 321.

8 See the modern equivalent in 37 &
38 Vict. c. 94, § 62.

81 1 B.C. 746, in note on Robertson v.
D. Athole, 10th May 1815, 3 Dow. 108,
1 Ross L.C. 208.

8 E.g., there was room for a plea of
consolidation of property with the supe-
riority.

8 Graham v. Orr, 8th Feb. 1826, S.
(Teinds) 96 ; Thomson v. Stewart, 11th
Feb. 1840, 2 D. 564.
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the infeftment even if prior to the lapse of the legal, or only
after the legal has expired and infeftment has taken place? On
reasoning similar to that which demanded some evidence of a
change intervening in the relations of parties in the foregoing
paragraph, and seeing that merely getting infeft on the security
operates no such change, it seems reasonable to regard the expiry
of the legal as putting the creditor on a new footing, since he
is only then in a position to bring a declarator. Accordingly,
this date has been chosen® as that at which the creditor
is regarded as beginning to possess as owner, and that though
there is no apparent alteration in his conduct, or actual change
in his animus;® and this has come to be the understanding
of the profession. But the other opinion, though contrary to
principle and some authority, was that of Baron Hume ;% and
one passage in Bell’s  Principles’ is open to a similar interpre-
tation—though, in other two passages’” he expressly adheres to
the view maintained in his ‘ Commentaries” A case which went
to the House of Lords * seems at first sight inconsistent with the
rule,—for in 1811 the positive prescription was found to have
run on a sasine dated in 1768, proceeding on a charter of adjudi-
cation of date 1766,—but is not so in reality; for as to one of
the two adjudications, the legal had elapsed long before these
dates—and as to the other, no legal was possible, the decree hav-
ing been obtained contra hereditatem jacentem, after renunciation
by the heirs. The adjudication and deeds following on it do not
make an er facte irredeemable title ; so that the curtailment of
the prescriptive period introduced by the Conveyancing Act of
1874 does not apply in this case.*

The third example of a creditor in possession on infeftment is On disposition
that of a disposition ex facie absolute with back-bond. Here the S ok
disposition actually divests the debtor and invests the creditor— bond:
the former having only a jus crediti, enabling him to demand res-
toration on certain conditions.® The second part of the Act
of 1617, extending the negative prescription to heritable bonds
and reversions, excepts from its scope reversions which, though
not ‘incorporate within the body of the infeftment,’ are yet

8 Possibly influenced by English law; 1816, 6 Pat. 194.
see L. Ch. Eldon in Robertson v». D. 8 Hinton v, Connell's Trs., 6th July

Athole, supra, 8., 1883, 20 Sc. L. R. 731.
8 Cases in 78, supra; and Bell, loc. cit. % Robertson v. Duff, 14th Jan. 1840,
% Napier, p. 139. 2 D. 279 ; Gardyne v. Royal Bank, 8th
87 g8 831, 2012, and 2302. March 1851, 13 D. 912, revd. 18th May

8 Lawrie v. Livingstone, 24th June 1853, 1 Macq. 858.
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exception of leasehold rights* there can be no positive prescrip-
tion, unless the possessor has during the whole period held the
subject as owner,™ animo rem sibi habendi. This is involved in the
whole tenor of the first clause of the Act of 1617, whether it be
regarded as a mode of acquiring or of securing property ; and the
extensions of its scope introduced by judicial interpretation have,
as will presently be seen, respected its purpose in this matter at
least. The seeming exception of prescription of predial servitudes
is really none, since the servitude is regarded as being possessed as
a pertinent or accessory of the dominant tenement, without which
it cannot exist®® In public rights the proposition resolves itself
into this other—that the public shall possess as in right, not by
tolerance.®® As has been already pointed out, possession as owner
may be either natural or civil—by the owner’s own detention, or
by another’s in his name® The former case presents no diffi-
culty ; the latter demands closer inspection. The cases of chief
practical importance are the superior’s civil possession through his
vassal, the fiar's through the liferenter, the landlord’s through his
tenant, and the debtor’s through his creditor in possession. This
last will naturally lead to the anomalous prescription of the credi-
tor for his own behoof. Of course where no representation and
no such connection subsist, the possession of one person cannot
be pleaded for the benefit of another.®®

Superior and (a) Superior and vassal—Both of these are domini of the

vassal. subject feued out, no alteration in this respect having been made
by the Conveyancing Act of 1874. There may be, accordingly,
in this case, three courses of prescription running at the same
time—one in favour of the superior against a competitor for the
superiority, in which the vassal’s possession avails to his lord;
another in favour of the vassal as against a claimant to the pro-
perty; and a third as between the superfor and vassal themselves.
Of this last, an example is to be found in a case® where the
Crown established by the positive prescription a feu holding,
which had been originally taken out by mistake, but had been
possessed on by the vassal for more than forty years. No feu-

53 See Napier, chap. v. §1, p. 289 e 88 Napier, p. 175 ; E. Morton v. Stuart,
seq. ; Carlyle v. Baxter, 12th March 1869, 16th June 1818, 1 Dow. 91, 5 Pat. 720 ;

41 Sc. Jur. 342. Aikman v. D. Hamilton, 17th June 1880,
8¢ See supra, p. 3. 8 8. 943, var. 5th July 1832, 6 W.S. 64;
8 See infra, chap. 25. L. Adv. v. Hall, 19th July 1878, 11

% Infra, chaps. 19, 20, aud especially Macph. 967.
Mackintosh v. Moir, 28th Feb. 1871, 9 5 D. Buccleuch v, Off. of State, 1768,
Macph. 574. M. 10711,

7 Ersk. 3.7.50 ; supra, p. 8.
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duties had been levied, but the Crown’s possession was held to be
proved by renewals of the holding during the prescriptive period.
The principle seems to have been that the tenure was a condition
essential to the vassal’s right of possession, and that he could not
repudiate his own title. The decision is, accordingly, quite con-
sistent with some modern cases, in which the Court went back to
the original charter to see what were the rights of the superior
and vassal in respect of an alleged reservation of minerals or
sporting rights, said to have dropped out of, or to have crept into,
the progress. If there had been adverse possession of the min-
erals by the superior or vassal, as the case might be, for forty years,
the case would have been different; but nothing of the sort had
taken place, and the change had been made in such deeds as
were proper only to renewing, not to altering, the right.® It
follows from the vassal's possession being that of the superior,
as well as from the rule that there can be no prescription in the
teeth of the title on which it is founded, that the vassal cannot
prescribe immunity from his obligation to pay feu-duties and casu-
alties in all time coming, by proving that he has not paid any
for forty years back. But the negative prescription enables him
to get rid of liability for arrears of older date than forty years.®
(8) Fiar and liferenter.—The liferent is here regarded less as Fiar and life-

a separate estate in land limited in duration, than as a burden or ronter.
personal servitude on the fee, whose existence it acknowledges
and involves in every moment of its own. The possession of the
liferenter, therefore, is that of the fiar. But a distinction must
be drawn. The simplest case is where the liferent arises from an
inter vivos disposition, and the prescriptive period elapses during
the disponer’s own lifetime. The next simplest case is where an
heir or representative, whose right to succeed is undisputed, in-
herits the fee, stripped of the liferent by his ancestor either iner
vivos, or, more commonly, mortis causd. In both cases the life-
renter's possession supports the fee, on which itself depends, by
prescribing against attack by any third party. But if, in the
latter case, there be a dispute about the succession to the common
author, the liferenter’s possession cannot avail to eke out prescrip-

% Graham v D. Hamilton, 27th Jan. Pat. 532 ; Fleeming v. Howden, 21st May
1842, 4 D. 482; Thriepland v. Rutherford, 1868, 6 Macph. 782.
80th May 1848, 10 D. 1062 and 1079; ol 8t. 2.12.16; Ersk. 3.7.12; B. Pr. 609;
Hautton v. Macfarlane, 11th Nov. 1863, 2 Napier, p. 633 ; Stewart v. Fleming's
Macph. 79 ; Boyd v. Bruce, 20th Dec. Heir, 1627, M. 10749 ; Gairntully ».
1872, 11 Macph. 243; cf. Mitchell v. Coms. of St Andrews, 1638, M. 10750 ;
York Buildings Co., 1777, 6 Pat. 795; Wallace v. Crawford’s Exrs., 5th Dec.
Anderson v. Cadells, 27th July 1803, 4 1838, 1 D. 162
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tion in favour of either competitor, seeing that the question on
whose right the liferent is & burden is the de quo quaritur. Only
after that question has been settled are matters restored to the
same position as in the simpler cases supposed, and the successful
claimant may use the liferenter’s possession against the world.”
This was one of the points raised in the great case of Shepherd v.
Grant's Trs,” and decided in this sense by a majority of the
judges who considered the matter* though passed over by the
House of Lords as unnecessary to its judgment. The fact that
the entailed fee and the liferent were constituted in different

" deeds was of no moment, and the controversy arose between com-

peting representatives of the entailer. A different result was
arrived at in a case already quoted for a different purpose;®
but there the Court may have been led astray by the fact that
one of the claimants had, by the positive prescription, secured his
title to a part of the deceased ancestor’s property which was not
liferented by the widow; and this part of the decision may, on
general grounds and on authority, be gravely questioned.

(c) Landlord and tenant.®*—In the ordinary case” a tenant
cannot plead prescription at his own hand, for, as his lease betrays
him to be non dominus, he would thus be prescribing in the face
of his title. His natural possession is, however, available to his
landlord, if he be really tenant of the subject,® and thus in an
indirect way to himself, by securing the title of his author. But
there is nothing in the law of Scotland to prevent a tenant ceas-
ing to possess as such, and commencing a course of prescription,
as owner, on a habile title, adversely to his guondam landlord.®

6 Younger v. Johnstons, 1665, M.
10924 ; question moved, but not decided
in E. Dundonald ». Dykes, 12th May
1836, 14 8. 737. See Napier’s explanation
of the Otter case at p. 176. It is also
reported in 2 Pat. 193, where the reversal
is said to have proceeded on the question
of liferent. See Lord Wood in M‘Neill ».
Macneal, note 53,

63 19th Jan. 1844, 6 D. 464, affd. 21st
July 1847, 6 B. App. 153.

6t L. Ivory expressly diss.

8 Nielson v Erskine, supra, note .

68 It is the more fitting to notice the
relation of these parties in the matter of
prescription, as Mr Hunter does not scem
to have regarded it as falling within the
scope of his work.

67 Nicolson ». Swaney, 1804 ; Hume,
920. As to long leases, see Napier, p.

289 et seq. The Registration of Leases
Act, 1857, 20 & 21 Vict. c. 26, has noex-
press provision as to prescription; and by
applying the definition in the Act of 1874
of ‘estate in land’ to the provision in sect.
84 of the same Act, it would seem that long
leases, though recorded in the Register of
Sasines, are not to be regarded as subjects
of the positive prescription.

68 L. Adv. ». Hall, 19th July 1873, 11
Macph. 967.

6 The maxim, ‘nemo sibi ipse causam
¢ possessionis mutare potest’ took its rise
in the early Roman law of succession
(possessio pro herede) in a technicality,
which soon disappeared. Cic. de Legg.
II. 19.20; Scheurl’s Inst. § 194; see
Puchta's Inst., §§ 239 and 3815. In
Justinian’s time it had come to mean
just what is stated in the text as Scotch,
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But he cannot do so surreptitiously behind the landlord’s back.
Though he may make the change in mald fide, he must do so
openly ; and the prescription, which will in the end preclude the
landlord from objecting, must begin and continue for forty years
with a manifest change in the relation of the parties. There are
no fixed indicie of such a change. Every case depends on its
own circumstances. Thus it was found, in a teind case, that
possession till within the prescriptive period had been on a
lease, and not on a posterior heritable right, chiefly on account
of acknowledgments of the lessor’s right, and an omission from
a judicial sale of the lessee’s estate. In an earlier case,” pos-
session of pasturage was ascribed to servitude prescribed as part
and pertinent, rather than to an old tack, on which no rent had
for forty years, if indeed at any time, been paid. In a case
which went to the House of Lords, the lessee of lands obtained
from his landlord—an entailed proprietor—a feu, for a feu-duty
differing from the rent formerly due, and forty years had elapsed
from the date of this transaction, but not from the ish of the
lease. It was found that possession on the feu-right could be
held to have run only from the latter date, seemingly because,
though the receipts all along bore to be for feu-duty, they were
not for the exact feu-duty reserved, and could not therefore be
construed into an approbation of the title.” The latest case " was
almost exactly similar to that of Sinclair, the tack of teinds being
acknowledged, in a locality posterior to the date of the alleged
heritable right, to be the title of possession, and also within the
prescriptive period in making up Crown titles™ Lastly, a tenant,
without any written title to a subject which he possesses pre-
cariously, can in no case acquire a prescriptive right to it.”

law ; see esp. 19, § 1, D. (41.2), and 2,
§ 1, D. (41.5); or, as it is expressed in
the Code Napoléon, art. 2240, ‘on ne
¢ peut prescrire contre son titre, en ce
¢ sens que 'on ne peut pas se changer
¢ & soi-méme la cause et le principe de sa
¢ possession.’” See the whole matter dis-
cussed in Molitor, § 39 ; see also Ersk.
2.1.30; Napier, p. 182; and add Forbes,
2.1.1.3.3.

70 Sinclair v. Sinclair, 1771, M. 10835,
Lord Pitfour in Hailes, p. 878.

71 Grant v. Grant, 1677, M. 10876.
See converse case of a tack of salmon-fish-
ings being held inconsistent with a prior
prescribable title, Carnegie v. Mags. of
Montrose, 1777, M. 10611, and Dosses-

sion, App. No. 1; and therelation of the
rule to possessory questions, Menzies v.
Campbell, 1679, M. 10629. It is inap-
plicable to securities for debt, Cleuchton,
1749, M. 10610.

72 D. Roxburghe v. Wauchope, 1732,
revd. 5th March 1734, 1 Pat. 126.

73 Peterkin v. C.A. in Forres Loc., 3d
March 1840, 2 D. 723.

74 See questions as to effect of a fishing-
tenant’s possession on leases from opposite
riverain proprietors, by L.P. M‘Neill in
Stuart v. M‘Barnet, 23d Nov. 1866, 5
Macph. 753, var. 21st July 1868, 6
Macph. H.L. 123.

7 Campbell v. D. Argyll, 19th May
1836, 14 S. 798.
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(d) Debtor, and creditor in possession.—A creditor may be in
possession of his debtor’s property on a wadset, an adjudication, or
on a disposition ez facie absolute with back-bond. In the ordinary
case his natural possession is the civil possession of his debtor,
and may have the effect of securing the debtor’s title by means
of the positive prescription against all the world; and indirectly,
therefore, of securing his own. This requires no illustration. But
here again, as in the preceding paragraph, the position of parties
may change—the creditor may come to be regarded as possessing
qud owner, and the debtor be excluded by the lapse of time from
exercising his power of redemption; and the change may take
place in a much less obvious way than in the case of a tenant.
The case of wadsetter and reverser is, in these days, of no prac-
tical importance.” That of a creditor possessing on an adjudica-
tion is of more moment, and has been elaborately discussed by
Mr Bell,”” since whose time little has been done to elucidate the
matter. Shortly stated, the effect of prescription here is to act as
an equivalent for decree of declarator of expiry of the legal *—
mere expiry thereof without declarator being ineffectual to exclude
redemption by the debtor.”™ About two points there seemed to
be at first some difficulty. It being admitted that mere decree
of adjudication and possession following thereon were not a suffi-
cient foundation for prescription of the irredeemable right, was a
charter of adjudication enough without infeftment 2% An affirma-
tive reply would be inconsistent with the whole tenor of the Act
of 1617; and it may be believed, with Mr Bell* that the only
case in which it seems to have been so found, is explicable on
some other hypothesis® Whether that be the case or not, the
contrary has been twice decided since by the Court of Session, in
strict concord with the rest of the law of prescription®® The
other moot point is also understood to have been set at rest.
When does the prescriptive period begin to run ?—at the date of

78 It is sufficient to refer to Napier, p.
124 et seq., and cases there.

7 1 B.C. 744 (7th ed.); see Napier,
p. 185 et seq.

78 Ged v. Baker, 1740, M. 10789 ; Kilk.
p- 418; Elch. Adjudn., No. 28, Presen.
No. 22; Anderson ». Nasmyth, 1758, M.
10676 ; Caitcheon, supra, 4; Ormiston v.
Hill, 7th Feb. 1809, F.C.; and cases of
Johnston v. Balfour, and Spence v». Bruce,
in 1 B.C. 745, note ®; and majority of
Court in Stewart v». Lindsay 1 B.C.
744.

79 Campbell v, Scotland and Jack, 1794,
M. 321.

8 See the modern equivalent in 37 &
38 Vict. c. 94, § 62.

81 1 B.C. 746, in note on Robertson v.
D. Athole, 10th May 1815, 3 Dow. 108,
1 Ross L.C. 208.

82 E.g., there was room for a plea of
consolidation of property with the supe-
riority.

8 Graham . Orr, 8th Feb. 1826, S.
(Teinds) 96 ; Thomson v. Stewart, 11th
Fcb. 1840, 2 D. 564.
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the infeftment even if prior to the lapse of the legal, or only
after the legal has expired and infeftment has taken place? On
reasoning similar to that which demanded some evidence of a
change intervening in the relations of parties in the foregoing
paragraph, and seeing that merely getting infeft on the security
operates no such change, it seems reasonable to regard the expiry
of the legal as putting the creditor on a new footing, since he
is only then in a position to bring a declarator. Accordingly,
this date has been chosen™® as that at which the creditor
is regarded as beginning to possess as owner, and that though
there is no apparent alteration in his conduct, or actual change
in his animus;® and this has come to be the understanding
of the profession. But the other opinion, though contrary to
principle and some authority, was that of Baron Hume ;% and
one passage in Bell’s ‘ Principles’ is open to a similar interpre-
tation—though, in other two passages® he expressly adheres to
the view maintained in his ‘ Commentaries.” A case which went
to the House of Lords ® seems at first sight inconsistent with the
rule,—for in 1811 the positive prescription was found to have
run on a sasine dated in 1768, proceeding on a charter of adjudi-
cation of date 1766,—but is not so in reality; for as to one of
the two adjudications, the legal had elapsed long before these
dates—and as to the other, no legal was possible, the decree hav-
ing been obtained contra hereditatem jacentem, after renunciation
by the heirs. The adjudication and deeds following on it do not
make an ex facie irredeemable title ; so that the curtailment of
the prescriptive period introduced by the Conveyancing Act of
1874 does not apply in this case.®®

The third example of a creditor in possession on infeftment is On disposition
that of a disposition ez facie absolute with back-bond. Here the {2/ o moi.
disposition actually divests the debtor and invests the creditor— P°nd-
the former having only a jus crediti, enabling him to demand res-
toration on certain conditions.® The second part of the Act
of 1617, extending the negative prescription to heritable bonds
and reversions, excepts from its scope reversions which, though
not ‘incorporate within the body of the infeftment, are yet

84 Possibly influenced by English law; 1816, 6 Pat. 194.
sce L. Ch. Eldon in Robertson v. D. 8 Hinton v, Connell's Trs., 6th July

Athole, supra, 8, 1883, 20 Sc. L. R. 731.
® Cases in 78, supra; and Bell, loc. cit. % Robertson v. Duff, 14th Jan. 1840,
8 Napier, p. 139. 2 D. 279 ; Gardyne v». Royal Bank, 8th
&7 g2 831, 2012, and 2302. March 1851, 13 D. 912, revd. 13th May

® Lawrie v. Livingstone, 24th June 1853, 1 Macq. 858.
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¢ registrated in the Clerk of f(egister his books.” This points to
a distinction which has been given effect to in cases of wadsct,”
and which must rule also here, the circumstances being precisely
similar.” If the back-bond has never been recorded in the
register of sasines, and not appealed to or made use of for forty
years, the negative prescription extinguishes it wholly.® If, on
the contrary, it has been so recorded,* the negative prescription
cannot run. But in both cases the positive prescription may be
running in favour of the creditor in possession.® The recording of
the back-bond can only be of importance where there is no room
for positive prescription. It would probably also be held, like ‘a
¢ judicial demand for a reconveyance,” to act as an interruption of
the course of the positive prescription® From all this it follows
that the relative position of the parties here differs entirely from
that of the adjudging creditor in possession and his debtor. The
adjudger holds a title, bearing on the face of it the evidence of its
being only a security ; and therefore his possession may be claimed,
until it is too late, by the debtor as his own civil possession."’
Here, on the contrary, the debtor’s right is not concerned in the
possession at all: the creditor is full proprietor, as long as he
possesses, only under a resolutive condition. Consequently, if the
debtor, after recovering possession, requires, in order to eke out
prescription, to include the term of his creditor’'s possession, he
must do so, not as on his own right, but in the same way as any
singular successor benefits by his author’s possession.®

(¢) Beneficiary and trustce—No relation of civil and natural
possession subsists in this case, any more than in that of a dis-
position with back-bond. ' The trustee in possession of the legal
estate is in questions of title subject to the same rules, and open
to the same rights and privileges, as other proprietors. The bene-
ficiary has no direct concern with the positive prescription.”

(2) On and consistent with the title—These two requisites, though
distinct, are so intimately connected with each other, as to be fitly

91 See Napier, pp. 128-133. 542, 588 ; contrary to Ersk. 3.7.10, ad fin.
92 1 B.C. 714-724; Dufl, Feud. Conv., % Sec note ¥3.
p- 295. 97 Ersk. 3.7.5.; Ly. Burgy v. Strachan,

9 Munro v. Munro, 19th May 1812, 1667, M. 1305.
F.C.; Chambers v. Law, 6th June 1823, 98 See Murray v. M‘Lellan, 1713, M.
2 8. 366 (N.E. 326). 10934.

™ As to the other effects thereof, see 9% Baird v. Mags. of Dundee, 5th Feb.
authorities in %, and 2 Bell's Lect., p. 1862, 24 D. 447, alt. 3d March 1863, 1
1164. M. (H.L.)6. As to the effect of the nega-

9 Cases in 3, and Scott v. Stewart, tive prescription on trusts, see 2 M‘Laren
1779, M. 13519 ; 2 Hailes, 730, § B.S. on Wills, 386 and 573.



) 41

REQUISITE POSSESSION.
-

taken together. They explain much of what has been said in the
immediately preceding pages, but they are mainly to be traced in
that class of prescription which we have called the explicative ;%
and illustrations will accordingly be found in other parts of this
work under the heads of Part and Pertinent, Salmon-fishings, and
so forth. In the present place it is, however, proper to adduce
examples which either do not properly fall under other heads, or
else set forth the rules with more than usual distinctness. Thus, Ascribable to
in a declarator of property which was sent to a jury, the issue had }23,:&23 on.
to put possession ‘in virtue of the pursuer’s titles in process,
something more than mere possession being required for the pos-
itive prescription.' Where a grass glebe lay in the middle of a
barony whose owner possessed it for more than the prescriptive
period, under an agreement by the presbytery to grant a feu, he
was found to be precluded from ascribing his possession to the
barony title, and thus securing his right by prescription.!”® Where
an old decree gave to one party the ownership in a moor, and to
the other a servitude over it, no possession by the latter, con-
sistent with his servitude right, could be used to operate prescrip-
tion of the ownership :'® for that purpose there must be something
which could in no way be ascribed to the lower right. The same
argument has been repeatedly used in foreshore cases!® In one
of these, the principle was given effect to under somewhat peculiar
circumstances. The feuars of a scaboard village, who were fisher-
men, objected to a fellow-feuar encroaching, by buildings, on the
foreshore; alleging that, by immemorial usage, they, as adjoining
feuars, had erected thereon poles for drying their nets, and drawn
up their boats, and had thereby acquired a servitude entitling
them to continue so doing. But these averments were held not
to justify an issue of servitude, seeing that the acts of possession
they alleged were all ascribable to the lower statutory right
bestowed on fishermen by 29 Geo. IL cap. 23! The latest
decision is one by which the point now under discussion was

100 But see Sinclair v, Sinclair, 29th
Jan. 1829, 7 S. 342.

11 Macph. 309, 332, where L. Neaves
quotes Morton v. Covingtree, 1760, M.

101 Christison v. Hope, 18th Nov. 1847,
10 D. 119; Nicol. ». L. Adv., 10th Jan.
1869, 11 Macph. 966.

103 Scot ». Rumsay, 15th Feb. 1827, 6
8. 367 (N.E. 340).

103 E. Fife’s Trs. v. Cumming, 25th Jan.
1831, 9 S. 336; see Macdonald v. Mac-
donald, 1797, affd. 22d June 1801, 4 Pat.
237.

104 Agnew v. L. Adv., 21st Jan. 1873,

13528, an illustration of how the objection
is overcome ; L. Adv. v. Maclean, 23d
May 1866, 38 Sc. Jur., 584.

105 Cameron v. Ainslie (Fort William
Ca.), 21st Jan. 1848, 10 D. 446; sece
Hoyle ». M‘Cann, 10th Dec. 1858, 21 D.
96. Now repealed, 31 & 32 Vict. c. 45,
8. 71. See in contrast to the former
case De La Warr v». Miles, 17 Ch. D.
535.
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brought out very clearly in the judgment of the House of Lords. %
It was there decided not to be sufficient, in founding on a con-
veyance (of a barony) with part and pertinent as prescriptive title
to lands not expressly mentioned therein, to show that the pro-
prietor and his predecessors had possessed the subjects claimed,
along with the subjects mentioned in the title, for forty years. It
had to be shown that they were possessed as part and pertinent.
The circumstances which were held, not separately, but when
taken together, to disprove the latter view, were briefly these:
discontiguity from the principal subjects; the admitted fact that
the subjects claimed had been from an early period a royal palace,
and no part of the barony ; that the titles of the barony carefully
enumerated the lands originally embraced within it, and omitted
the palace; and that the palace itself was used as a boundary in
some of the titles, and was therefore not overlooked by inadvert-
ence. These may serve as illustrations of the rule that possession
must be had on, and be ascribable to, the title produced.

And not incon- It must, moreover, be not inconsistent with this title. Refer-

:}f:e t?:lzm' ring to the cases of derivative possession already discussed,'”” as
examples of the application of this rule to protective prescription,
it will suffice to notice here one or two instances of its application
to cases of explicative prescription, in addition to other illustra-
tions thereof, which will be adduced under the head of Part and
Pertinent.!® A proprietor of land bounded ‘on the south by
¢ the river Tay’ feued out part, bounding it by a ‘ sea-wall which
¢ divides these said subjects from the sea-beach,’ and in the precept
reserving to the granter ¢ full liberty of quarrying on the beach
¢ and shore still belonging to me.” Forty years’ possession of the
feu on a subsequent progress which omitted the reservation, but
otherwise substantially agreed with the original feu-right, was held
incapable of founding prescription in the feuar of property in the
beach, as being inconsistent with his title.!® Again, a piece of
ground was disponed to be held by the disponee pro indiviso with
the granter, as the site of a staircase to be erected at their com-
mon expense. It was held that such a title could not found
by prescription an exclusive right of use as access, since it was
res mere facultatis to the other whether he used it or not, and no
one can prescribe against his title® And lastly, it was thought

106 I, Adv. ». Hunt (Dunfermline Pal- 1% Kerr v. Dickson, 28th Nov. 1840, 3
ace), 31st Jan. 1865, 3 Macph, 426, rev. D. 154, affd. 18th July 1842, 1 B. App.
11th Feb. 1867, 5 Macph. (H.L.) 1. 499.

107 See supra, pp. 34-40. 10 Leck v. Chalmers, 3d Feb. 1859, 21

198 Infra, chap. 11. D. 408.
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extremely doubtful whether a conveyance of lands ¢ cum piscation-
¢ ibus ostreorum . . . in mart dict. terris adjacen,’ could by prescrip-
tive possession be interpreted to include oyster-fishing ¢ opposite
¢ adjoining lands.” !

(3) Sufficient and adcquate to indicate the right claimed.— This 3. Posb?ssi;;in
statement is intended to include a number of requisites nearly L',‘;’:{ and ade-

allied to each other, but taking different aspects, according to the g;'t‘;“ih'f:{;{:;
nature of the right in dispute. The possession of visible corporeal claimed.
subjects, such as lands and houses, scarcely admits of doubt as to

its import.  But there may be ambiguity in the case of minerals

and of incorporeal rights, such as servitudes, salmon-fishings, and

public privileges; and it is in respect to these that the above rule

is of great importance.

(@) The possession must be legal ; or, in other words, it must Consistent
be not inconsistent with a public law—such as, in salmon-fishing, foe PuUHe
the old law regarding the Saturday’s slop,'? the rules regulating
cruives,'® and those directed against fixed engines. But this
means only that prescription cannot be pleaded as setting up a
right to continue the illegal possession. That possession may,
however, be the strongest possible assertion of a right capable of
lawful use, and therefore be so far available for prescription.!’®

®) Tantum prescriptum quantum possessum.>—The possession
must be commensurate with the right claimed; or, conversely,
the right acquired is limited to and measured by the amount ot
possession had during the prescriptive period. Were it otherwise,
prescription would be of no avail, either in protecting titles or
interpreting them. The rule is well illustrated, as applied to the
negative prescription, in a case where a grant of customs payable
by those who crossed a river between two points had been enforced
at one crossing, but for forty years not at another; and it was
held that the right to levy being divisible, the latter part was lost,

Commensurate
with the right.

1 Maitland ». M‘Clelland, 21st Dec.
1860,23 D.216 ; see E. Zetland v. Tennant’s
Trs., 26th Feb. 1873, 11 Macph. 469.

12 Fragerv. D. Gordon, 1765, M. 14293.

113 Cases in M. 14286-14297 ; Halker-
ton v. Scott is not reported on appeal, but
is referred to in a later stage; V. Arbuth-
not v. Scott, 1797, n. r., revd. 25th May
1802, 4 Pat. 337; also Johnstone v. Stotts,
1800, n. r., affd. with var. 18th Feb. 1802,
4 Pat. 274 ; 1802, affd. with var. 2d May
1806, 5 Pat. 119 ; Colquhoun v. Mags. of
Dumbarton, 1794, M. 12827, rem, 1801,

4 Pat. 221; Mackenzie v. Reunton, 12th
June 1840, 2 D. 1078.

14 K. Fife v. Gordon, 1807, M. Salmon-
Fishing, App. No. 2; Fraser v. Duff, 13th
Nov. 1829, 8 8. 14, affd. 23d Feb. 1831,
65 W.S. 57 ; Ramsay v. D. Roxburghe, 9th
Feb. 1848, 10 D. 661, afld. 3d Aug. 1850,
7 B. App. 248 ; D. Richmond, v. E. Sca-
field, 16th Feb. 1870, 8 Macph. 5630.

18 L. Adv. v. L. Lovat (Beauly), 27th _
Feb. 1880, 7 Ret. H.L. 122, 134, 145,
153.

ué Ersk. 2.9.4.; B. Pr. 993.



Barony.

44 POSITIVE PRESCRIPTION.

not being kept up by the former.!” A verdict having established
a right of salmon-fishing and its accessories—the right of mooring
boats and drawing nets—there was some difference of opinion on
the bench as to whether these were rights of property or of servi-
tude, but none on the point that they should be restricted to parts
of the bank which had been in use to be so employed.™ In a
Tweed case, one of the points decided was, that an immemorial
custom of opposite salmon-fishing proprietors casting the net right
across the river by alternate shots, could never give either of them
a right to rod-fishing across the medium filum.® 1In a similar
way an adjudication, with charter and infeftment, was found not
to be kept up, as to the whole lands adjudged, by possession of
part only, the debtor having for the prescriptive period possessed
the rest on his own titles.”® The technical doctrine of union in a
barony bas been differently construed in two cases, which it seems
impossible to reconcile. In the earlier of the two, the lands of
P. were, along with others, erected into a barony ‘cum communi
¢ pasturd’ ; and the servitude had been exercised in connection
with the other lands, but not for forty years back in connection
with P. In a division of the commonty, it was held that the
owners of P. had a right to share, their right having been kept up
by the possession had on behalf of the rest of the barony.! In
the other case, this decision does not seem to have been referred
to; and it was found that, though right to salmon-fishings is
acquired by possessing them for forty years on a barony title, yet
if there have been no possession in a part of the barony discon-
tiguous from other parts in which there has been possession, the
maximn fantum prescriptum quantum posscssum applies, and there is
no prescription as to the former. The ground of judgment was,
that the opposite result would have been a perversion of the rule
that possession of part of a barony is equivalent to possession of
the whole, for that rule only applies to subjects which can be
proved to belong to the barony in some other way than by pos-
session.!® The same reasoning would apply to Cheap’s case, for
there too the clause (of pasturage) was quite general. As to the
element of discontiguity, one of the chief merits of a barony title
is to overleap the limits of space. The more modern rule is to be
preferred, on the ground of being better in accord with the prin-

117 Mags. of Linlithgow ». Mitchell, D. 112
21st June 1822, 1 8. 515 (N.E. 476); cf. 120 Clarke v. E. Home, 1746, M. 10662,

Cheap, wufra, 12 revd. 1753, 1 Pat. 533.
18 Berry v. Wilson, 1st Dec. 1841, 4 131 Cheap v. Ferguson, 1785, M. 14520,
D. 139. 122 L. Adv. v. Cathcart (Carleton), 19th

112 Milne v. Smith, 23d Nov. 1850, 13  May 1871, 9 Macph. 744.
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ciples of this department of the law. Accordingly it was fully
recognised, both by the Court of Session and by the House of
Lords, in an extremely narrow case, in which there was held to
be sufficient possession of salmon-fishing in a river and its tribu-
taries, taken as a unum quid, in so far as they ran through or ez
adverso of the lands of a barony; though the possession, except
over the last four miles of the river after it had passed a consider-
able fall, was meagre and profitless, being merely by incidental
watching, occasional fishing, and suppression of poaching on the
only occasion on which it was known to have been attempted,
and though the baron had a separate express right to salmon-
fishings over the really profitable part of the river.!® But the
maxim under discussion must not be too strictly interpreted.
Erskine ' is justified in maintaining that ¢a servitude by pre-
¢ scription may be sometimes justly extended beyond former
¢ usage;’ though, as is pointed out by Lord Ivory in his note to
the passage, he goes too far in applying the extension to raising
the height of a damhead!® To be justifiable, the so-called ex-
tensions must be not properly extensions at all, but such use or
development of use as may be fairly held to be involved in the
possession proved. Thus a public road, which has been used from
time immemorial for all purposes required by the public, though
only for the passage of horses, cattle, and foot-passengers, may,
on the introduction of carts and carriages into the district, be used
as a public road for the latter, provided that, without engineering
operations, it is capable of being so used from one end to the
other”® In salmon-fishing, changes in a river may necessitate
alterations in the stations used. Yet the Court does not require
prescriptive possession of fishing from each of these, but rather
satisfies itself as to the question whether there has been exclusive
possession for the requisite period of the right of fishing within
the area which embraces them allL'® And if possession of salmon-
fishings has been had on all parts of a sea-coast ex adverso of a
proprietor’s lands, where it could be conveniently exercised, this

12 1,, Adv. v. L. Lovat, supra, 118,
esp. 7 Ret. H.L. pp. 129, 145, 151, 165.

Bruce v. Dalrymple, 1741; Elch. v. Ser-
vitude, No. 2.

134 2.9.4,

133 Erskine is unsupported by one of
the cases he quotes, for there no increase
was made to the burden—L. Gairlton v.
Stevenson, 1677, M. 14535; and the
other case transgresses the rule (infra,
chap. 25), that the burden on the ser-
vient must not be increased merely for the
greater profit of the dominant tenement—

1% Forbes v. Forbes, 20th Feb. 1829,
F.C., and 7 8. 441; Mackenzie v, Bankes,
19th June 1868, 6 Macph. 936; cf. a
similar American case, Parks v. Bishop,
18 Amer. R. 519, and see the English
authorities cited in Finch v. G. W. Ry.,
5 Exch. D. 254,

1% E, Zetland v. Tennant’s Trs., 26th
Feb. 1873, 11 Macph. 469.

Liberal con-
struction of
the rule.
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carries the right for every part of the coast.!”® A similar rule is
applicable to prescriptive possession of parts of the foreshore of a
barony,® and is thus described by Lord Blackburn:'® ¢ All that
‘ tends to prove possession, as owners, of parts of the tract, tends
‘ to prove ownership of the whole tract, provided there is such a
¢ common character of locality as would raise a reasonable infer-
¢ ence that if the barons possessed one part as owners they pos-
¢ sessed the whole, the weight depending on the nature of the
¢ tract, what kind of possession could be had of it, and what the
¢ kind of possession proved was. And the weight of the aggregate
‘ of many such pieces of evidence taken together is very much
¢ greater than the sum of the weight of each such piece of evidence
¢ taken separately.’

(¢) Clear, unequivocal, and exclusive.—To a full understanding of
these requisites is necessary some knowledge of the peculiarities of
the rights connected with salmon-fishings,® public privileges,®
and the foreshore;™® and the passages of this treatise to which
reference only can here be made are noted below.'*

(4) Longi temporis.—Perhaps proceeding on the lapse of time
which, in exceptional cases, the preseriptio longissimi temporis of
the Roman law demanded,’® and the analogy of the earlier Acts
treating of the negative prescription of actions,'® the term of
prescription required in both parts of the Act 1617, c. 12, was
forty years.” This still continues to be the period of the nega-

138 M‘Douall ». L. Adv. (Logan), 16th
April 1875, 2 Ret. (H.L.) 49; L. Chan.’s

expression in the preamble of the Act of
1617, ‘after the expiry of thirty or forty

op., p. 58, revg. C.8. 13th June 1873, 11
Macph. 688. Probably the same would
be true of a river, though the point did
not arise purely in the Beauly case, 1'%,

129 ], Adv. v. L. Blantyre, 19th June
1879, 6 Ret. H.L. 72, 80.

130 Ibid., p. 85. There and in the
Beauly case, 7 Ret. H.L. 122, 175, his
lordship refers to the English case, Jones
v. Williams, 2 M. and W. 331.

181 See infra, chap. 18.

132 Qee infra, chaps. 19, 20.

133 See infra, chap. 15. Asto minerals,
see cases of continuous possession, infra,

. 50.
P 134 Ag to a right of superiority, see E.
Fife’s Trs. v. Sinclair, 29th Nov. 1849, 12
D. 223.

135 The usual period of the pr. longis-
simi temp. was thirty years. (See the

¢ years’; its reference to the civil law; and
A.8., 16th Dec. 1615.) It differed from
the Scotch analogue in requiring bona fides
in its inception, but no titulus, according
to the prevailing opinion of civilians
—Vangerow, § 325. It was an adap-
tation to property of the (negative) pre-
scription of actions. The chief ap-
plication of the exceptional period of
forty years was to Church property, by
Nov. 111, altering 23 C. (1.2), which had
stretched the period in that case to 100
years—Puchta, §§ 208 and 240 ; see St.
2.12.8.

13 1469, c. 28 ; 1474, c. 54.

157 The same had been the case with its
forerunner, 1594, c. 218. According to
Mr Bell, Pr. 932, the term of prescription
in udal lands is thirty years; but this
must be more akin to negative than to
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tive prescription. But by the 34th section of the Act of 1874,
already so often referred to,'® possession for twenty years on the
title required therein is enacted to be ‘equivalent,” for all the pur-

poses of the Act of 1617, to possession for forty years, by virtue

of the titles required in the last-mentioned Act—in other words,
is to be sufficient for the positive prescription. The purposes of
the Act of 1617 have been held to mean these as interpreted by
the decisions of the Court, and, consequently, to extend to its expli-
cative as well as to its original protective function,™® as explained
on a former page.*® Provision is made for the case of minorities.'*!
The old law is left standing as to adjudications** servitudes,
public rights of way, and other public rights. The clause is not
to be pleadable in any action commenced prior to 1st January
1879, ‘ provided always that the possession for any space of time
¢ prior to 1st January 1879 shall not have effect for the purposes
¢ of this section, unless such space of time immediately preceded
¢ and was continuous up to the said first day of January.” This
proviso has been added for the purpose of maintaining the validity
of such interruptions as were made before that date, and as would
have been effectual against the forty years’ prescription; and it
is believed that it was chiefly in the view of the Legislature to
protect in this way the Crown’s right to fishings and the fore-
shore.® It is obvious that this change in the law makes it even
more important than formerly to distinguish clearly between the
effects of the positive and of the negative prescription on heritable
property ; and curious results may be figured as likely to arise.
Prescription runs de momento in momentum, whether posi-
tive or negative, counting in not only tempus utile, but tempus
continuum," and allowing interruption to be made down to the
very last day of the period required. The term of the positive
prescription begins to run, according to the express enactment of
the Act of 1617, at ‘ the date of their saids infeftments ’—that is,
not sooner than the date of the furthest back sasine founded on.
The modern equivalent for this is the date of registration in the
Register of Sasines, as determined by the Minute-Book."® Pre-

positive prescription, as no charter is pos- 142 Hinton v. Connell’s Trs., 6 July
sible. There seemns to be no authority 1883, 20 Sc. L. R. 731.
for his dictum in the Sess. Pap. to the 143 Mowbray on the Act of 1874, p. 95.

case he quotes. 14 Ersk. 8.7.30. This was the rule in
138 See it printed, p. 25, note. R.L. as to all prescriptions beyond one
1% Buchanan and Geils v. L. Adv., year—Puchta, § 208. 7. utile defined,
20th July 1882, 9 Ret. 1218. 1. D. (44.3).
W Supra, p. 27. 145 1617, ¢c. 16; 1693, cc. 13and 14; 31

14 Infra, p. 25. & 32 Vict. c. 64, 8. 15.

De momento
in momenlum.
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scription ceases to run as soon as any effectual interruption has
been made.*® The combination of the er facie valid title and
possession for so long a period as forty years does away with the
necessity—which was retained even in the latest Roman law *"—
for proving otherwise that the possession was begun or continued
in bond fide. In other words, the possessor may know from the
beginning, and during every moment of his possession, that the
property came to him or his predecessor from one who was not
himself owner, and had no right to dispose of it.*® Mackenzie’s
and Stair's opinion to this effect is followed by Erskine, on the
ground that the length of possession infers bona fides, and by
Napier.*® Bell's!® opinion must be either disregarded, or read
as really enforcing the necessity for a justus titulus. The reduc-
tion of the prescriptive period to a moiety makes no alteration
in this respect.

As an alternative to possession for forty years, is frequently
put to a jury ‘possession for time immemorial’ Without hav-
ing the technical significance and important effects which it bears
in English law, the term is nevertheless useful. Thus, it may be
necessary to go further back than forty years from the date of the
action, either for the purpose of imputing possession to a title
habile to found prescription, which later titles have ceased to be,*!
or in search of a period of possession which has been uninter-
rupted.®* 1In the case of Cuthbertson, members of the public
succeeded in 1851 in proving a right of way as existing before
1827, when interruption took place ; and it was laid down by the
Court, with the approval of the House of Lords, that if the evi-
dence did not go back quite forty years before 1827, but so far
as it went and for time immemorial showed one state of mat-
ters, as existing, without any indication of change, the jury was
bound to presume prescriptive possession corresponding.’®® This
is a relaxation of the hard and fast rule of time, on account of the

M8 Infra, p. 51.

147 Supra, note!. Begun—not neces-
sarily continued—in bond fide, c. un. C,
(7.31). Both required in the Canon Law,
c. ult. X. de prescript.

us Cf. def. of bona fides in 109 D.
(50.18).

19 Mack. 8.7.5; St. 2.12, §§ 6.11.19;
Ersk. 3.7.15; Napier, p. 51.

180 Bell. Pr. 2004, 2008.

181 I,. Adv. v. Sinclair, 14th June 1865,
8 Macph. 981, affld. 7th June 1867, 5
Macph. H.L. 97; L. Adv. ». M‘Culloch,

20th Oct. 1874, 2 Ret. 27.

182 Cuthbertson v. Young, 20th Dec.
1851, 14 D. 300 ; other stages in 12 D.
521, 13 D. 1308, 14 D. 375 and 465; and
1 Macq. 455; Borthwick v, Kirkland,
1677, Mor. Sup. vol. p. 66 ; L. Eldon in
Rodgers v. Harvie, 8 W.S. 251, 259;
Mags. of Elgin v. Robertson, 17th Jan.
1862, 24 D. 301, where a change was not
only indicated, but held proved.

183 The same in Nicolson v. Bightie,
1662, M. 11291.
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necessities of the case. In Sinclair's case—relating to salmon-
fishing—Lord Curriehill (I.) explained very fully the inferences
which the law draws from immemorial possession. It is presumed
to go backwards so as to connect with the titles of a more remote
date ; and besides being an element of prescription, it serves as an
interpreter of the written title. His lordship further argued, from
Stair,”** that these effects flowed from it before the Act of 1617.
In a case two years earlier, a majority of the Second Division
had expressed grave doubts as to the application of the statutory
positive prescription to public rights of way, and preferred to
regard prescription in such cases as merely ‘that presumption
¢ which arises from immemorial possession, for which forty years is
‘ taken as being in general a sufficient equivalent’ Lord Ben-
holme differed, and knew of no forty years’ prescription except
under the statute’® It is probably impossible, at this time of
day, to determine whether the statute was merely declaratory of
an older law of prescription, and regulative of a part thereof—
or whether, being a new institute, it was extended to cases not
expressly provided for; and it matters little, for exactly the same
sort of possession is required under both theories.®
It has been frequently attempted to secure, in a shorter period Shorter

than forty years, the benefits which are associated with the posi- P
tive and with the negative prescription. Whatever has been the
fate of these attempts in the latter case, they may be said to have
entirely failed, in modern times at least, in the former. The plea
of acquiescence, taciturnity, homologation, or mora, for a shorter
period—for it is variously named—was indeed, at the begin-
ning of the century, admitted as sufficient to transfer a right of
property ;"7 but the cases referred to have not been followed,'*®
and have indeed been expressly repudiated.® The doctrine of
dedication of public rights will fall more properly within another

184 St. 2.3.69, 3 Macph. 994.

15 Davidson v. E. Fife, 5th June 1863,
1 Macph. 874.

1% The latter seems preferable. St.
2.12.9 & 12 (quoted with approval by L.
Blackburn in Dalton v. Angus, 6 App.
Cas. 818), expressly denies a common-law
prescription. All our prescriptions are
statutory. The case of Glenorchy w.
Campbell, in 1610, says nothing about
possession, and has been explained other-
wise; and one would expect greater flex-
ibility in the period under the other
theory ; see Neilson v. Sheriff of Gallo-
way, 1623, M. 10880 ; and L. Jeffrey’s

D

dictum, cited supra, p. 24.

157 Aytoun v Douglas, 1800, and
Aytoun v. Melville, 1801, M. Property,
App., Nos. § and 6.

158 Buchanan v. Carmichael, 25th Nov,
1823, 2 8. 526 (N.E. 460); Johnston v.
Scott, 26th Feb. 1834, 12 8. 492; Cowan
v. L. Kinnaird, 15th Dec. 1865, 4 Macph,
236 ; D. Buccleuch v. Cowan, 23d Feb.
1866, 4 Macph. 475 ; see Stirling v. Hal-
dane, 26th Nov. 1829, 8 S. 131; Br. Pr.
945; and L. Chanc. in Wark v. Bar-
gaddie Coal Co., 3 Macq. 479.

190 I, Melville ». Douglas’s Trs., 12th
Dec. 1828; 7 S. 186, 8 8. 841.
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chapter.!® And it is only necessary to mention and reject, as was
done by Lord Justice-Clerk Inglis, the distinction drawn by Lord
Benholme between extending the scope of a title, which required
forty years’ possession, and explaining it, which might be accom-
plished by less!® The distinction was recently revived by Lord
Lee, acting as Lord Ordinary ;'®* but the opinions of all the judges
of the First Division, in reviewing his judgment, proceeded on the
assumption that possession for the full prescriptive period was
required in all cases.

(5) Continuous and uninterrupted—By the express words of
the Act of 1617, possessors, in order to prescribe, must hold
¢ peaceably, without any lawful interruption made to them therein
¢ during the said space of fourty years;’ and by the 34th section
of the Conveyancing Act of 1874, there must be possession for
¢ twenty years continually and together, and that peaceably, with-
¢ out any lawful interruption made during the said space of twenty
¢ years,” which is merely an amplification of the earlier enactment.
This element is so much part and parcel of prescription that it
does not require to be put expressly in issue. ¢Forty years’ pos-
¢ session implies without interruption.’'™ As viewed positively,
and in respect of the acts of the prescriber, the possession required
of him is said to be continuous; as viewed negatively, in respect
of the acts of his opponent, it must be uninterrupted. The former
aspect of the rule was at one time well illustrated by the law of
patronage, which required at least two successive presentations
to satisfy the requirement,'™ and may still be seen in cases of
reservations of minerals in feus. Thus, a vassal who had held
his lands under reservation of the coal in favour of his imme-
diate superior, having, on the latter's attainder, obtained under the
Clan Act a Crown charter free of the reservation, and having
for forty years possessed the surface, and wrought the coal at
one part of the estate twice at an interval of thirty years, and at
another place only once, was held not to have proved prescriptive
possession of the coal, as against a party who had acquired the

\® Infra, chaps. 19, 20; and see L.
Neaves in M‘Donald v. Dempster, 15th
Nov. 1871, 10 Macph. 94.

161 Fraser v. Grant, 16th Mar. 1866, 4
Macph. 596. See also op. of Lord Mure
in L. Adv. v. Blantyre, reported in 6
Ret. H.L. 82.

162 In Buchanan and Geils ». L. Adv.,

20th July 1882, 9 Ret. 1218, 1226.

163 Per L. Moncreiff in Mackenzie v.
Davidson, 27th Feb. 1841, 8 D. 646.

164 See whole law reviewed in Macdonell
v. D. Gordon, 26th Feb. 1828, 6 S. 600 ;
King's Adv. v. Dundas, 18th May 1830,
8 8. 755, affd. 1st Oct. 1831, 6 W.S. 723 ;
abolished 37 & 38 Vict. c. 82.
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forfeited estate as it had stood in the rebel’s person.’®  For posses-
sion of the surface was not enough in such a case to prescribe the
mineral at one time reserved out of the feu, and the meagre work-
ing of the coal was not continuous enough or explicit enough for
an assertion of right. A striking contrast to this sort of posses-
sion is to be found in a case where the holder of a reservation
of coal had never wrought it-under the lands in question, but had
done so under other lands belonging to the same barony ; while
it was proved that the owner of the lands (who had a clause
giving him coals and coalheughs) had wrought it at a very remote
period, had resumed working beyond the prescriptive period,
keeping it up for eleven years, and since that time had made
several trials for coal. The latter prevailed. It was not suffi-
cient for him, in a question with a holder of such a reservation,
to point to his possession of the surface, though that is the import
of one of the reports.'® The rule, however, must not be taken
too strictly, since the working of one of several mineral fields,
all contained in the same charter, and feued under one reddendo,
will be sufficient for the whole!” Prescription is then the
‘badge,” not the measure, of the right, and to work more or less
i8 res meree facultatis.

Regarded from the opposite point of view, the rule is more
fruitful. Interruption is defined as any ‘step taken by the owner
¢ of a right or debt against the possessor or debtor for preserving
¢ it from prescription,’'® and may be either judicial or extra-
judicial. The former may either stop at citation or proceed further.
Citation, to be useful as an interruption, must be on a summons
under the Signet, containing all the grounds and warrants on
which it proceeds, and, in order to be good against singular suc-
cessors, recorded in the Register of Interruptions—now absorbed
in the General Register of Sasines'®—within sixty days of the
execution.'®  This last must, for all purposes, be ¢ by messengers-
¢ at-arms, against the defenders personally, or at their dwelling-

165 Forbes v. Livingstone, 31st Jan.
1822, 18. 282 (N.E. 263), rem. 29th June
1825, 1 W.S. 657; C.8. 29th Nov. 1827,
6 8. 167, the view of the majority of the
whole Court ; cf. Mitchell v. York Build-
ings Co., 1776, affd. 1777, 6 Pat. 795;
Anderson ». Cadells, 1801, affd. 27th
July 1803, 4 Pat. 532.

16 Ly. Crawfurd v. Bethune, 10th July
1821, 1 8. 111 (N.E. 110) ; Ly. Crawfurd
v. Durham, 20th Dec. 1822, F.C., and 2
S. (N.E.) 97, 2d June 1826, 4 8. 665

(N.E. 670).

167 Bell, Pr. 2006.

168 Ersk. 3.7.38. The whole subject is
better treated with reference to the nega-
tive prescription, and has been fully dis-
cussed by Erskine, 8.7.30-47; Bankt.
2.12.50; Bell, Pr. 615-23, 2007 ; Nap.
chap. viii. p. 856 et seq. Hence the
brevity of the text.

169 31 & 32 Vict. c. 64, sect. 15.

170 1696, c. 19. A bill is no longer re-
quired. 13 & 14 Vict. c. 36, scct. 18.

Uninter-
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¢ places, and at the parish churches in the time of divine service
¢ or immediately after, and, edictally, ‘upon three score days.’ '™
The church publication must be at the most patent door,' and
is unnecessary if the citation have leen personal’™  And cita-
tions for the purpose of interruption must ‘be renewed every
¢ seven years; otherwayes to prescrive, except the parties be
‘ minors, in which case this Act is not to be extended against
¢ them during the years of their minority.’'™ If, on the other
hand, the case is called in Court, the necessity for these for-
malities—publication, registration, and renewal—ceases, and the
interruption endures for forty years.!”

Extra-judicial interruption may be either civil, by notarial in-
strument—or natural, by actual dispossession. To the former,'™
the same rule is applied as to citations—that, to be valid against
purchasers and singular successors, the instruments of interrup-
tion must be recorded. Otherwise the interruption is only effec-
tual ‘as to the heritor and possessor of the ground.’'™ It is
more important to observe what has been and has not been consid-
ered sufficient for matural interruption. This, of course, depends
on the nature of the right which is in course of prescription.
Thus, in salmon-fishing in a river, the simultaneous possession of
two parties, who each claim the whole, may really be quite con-
sistent, and not adverse—each having only a part of the entire
fishery.!™ 1In a case where a servitude of pasturage was claimed
on a charter ‘cum communi pasturd’ generally and forty years’
possession, it was held that any interruption was sufficient to
show that the heritor did not consent, as by turning off the
other’s cattle yearly and stopping his casting of peats, though
these measures had failed effectually to stop the use. It was not
necessary in such a case to resort to a summons, or to prove
complete interruption for a whole year!™ On the other hand,

171 1669, ¢. 10.
172 1685, c. 15.
173 St. 4.35.15.
174 1669, c. 10, explained Ersk. 3.7.43.

(reduction of decl. of expiry of the
legal).

176 Called also interruption vid facti,
using this term in a restricted sense, 1696,

See ibid. § 40, for the effect of objections
to citations, &c., and add, as cases of veal
rights, Heriot’s Hosp. v. Hepburn, 1695,
M. 10786 ; Edington ». Home, 1672,
M. 11292,

175 Ersk. 3.7.43; B. Pr. 2007; Nap.
P 662, and cases there; Wallace v. E. Eg-
linton, 7th July 1830, 8 S. 1018 (a decl.
of non-entry); Mackenzie v. Robertson,
22d May 1827, 5 8. 694 (N.E. 648),

c. 19; Ersk. 3.7.40, meaning interrup-
tion for the set purpose of stopping pre-
scription.

177 1696, c. 19.

178 Brown v. Mags. of Kirkcudbright,
1678, M. 10844.

179 Nicolson v. Bightie, 1662, M. 11291;
converse case, Munro v. Mackenzie, 1760,
M. 14533. Cavers v. Turnbull, 1629, M.
10874, is very general.
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where prescription was necessary to prove a right of thirlage over
certain lands which had been in the habit of grinding their corn
at the claimant’s mill, it was held, in an early case, that there
could be no interruption by abstraction of single parcels of corn,
however large and however frequently, but only by abstraction of
the whole crop of a year!® Nor was it sufficient interruption for
the defenders in another case to go to other mills occasionally,
since ordinarily they went to the pursuer’s mill, and, above all, paid
insucken multures.!™ Of public rights of way, it is sufficient
here to say that the possession had by the lieges must be peace-
able and uninterrupted,”®? or at least that attempted interruptions
had never been effectual to prevent the public use of the road.'®
In fact, the successful resistance of the public to such attempts is
often the best proof that the road is a public one, since they ex-
clude the theory of tolerance. In the case of Rudyers, Lord Chan-
cellor Eldon laid down the law applicable to another position of
matters: ‘If the right be once established by clear and distinct
¢ evidence of enjoyment, it can be defeated only by distinct evi-
“ dence of interruptions acquiesced in’™ So that the law de-
ducible from general considerations, as well as from decided cases,
may be stated as follows: Actual dispossession is required for all
these natural interruptions. Where the onus lies upon the possessor
of proving his right by prescription, interruption may consist of
such acts or omissions of his own as show that he had not been
possessing under the right he now claims, or by such acts of his
opponent as prove the maintenance of adverse right. If the onus
lies the other way, the converse is true, and the interruptions
must be acquiesced in; and this will, as a rule, be provable only
by a new course of contrary prescription.

(6) Must the posscssion be adverse 7—This question has been
answered differently in different parts of the doctrine of pre-
scription. In order to make the query and the replies made to
it more intelligible, it will be necessary to examine shortly,—
first, the nature of adverse possession, and the arguments for its
necessity ; mnext, the authority in certain cases to the con-
trary ; and, lastly, the way in which these two views have been

18 Henderson v. Arnot, 1677, M. 10867. 183 Rodgers v. Harvie, 13th January
18 Keithick Mill ». Feuars, 1665, M. 1826, 4 Mur. 25, 10th July 1827, 5 S. 917
11292, (N.E. 851), affd. 8th July 1828, 3 W.S.
182 Mags. of Elgin v.Robertson,17th Jan.  251.
1862, 24 D. 301, 788; sequel in Jenkins 18 3 W.S. 260. This is consistent with
v. Robertson, 2 Macph. 1162, 5 Macph. acase of aqueduct, Borthwick v. Kirkland,
H.L. 27, 6 Macph. 951, 7 Macph. 739. 1677, in Mor. Sup. Stair, p. 66.

6. Adverse?
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both adopted by the law. It is undoubted that possession, in
order to be prescriptive, must always be adverse, in the sense that
it must not be held derivatively (as has been shown in a previous
section), or, in questions with the public, by the mere permission
or tolerance of the true owner.!® But a rule of quite a different
kind is here contemplated. That the possession must be adverse,
is said to be involved in the purpose of the Act of 1617, as set
forth in the preamble— to cut off all occasion of pleas;’ as well
as in the first enactment, protecting against any one troubling,
pursuing, or inquieting the prescriber; and in the third, concern-
ing minorities. It is alleged to be still more clearly indicated in
the clause about interruptions, which has just been considered.
The supposed rule may be variously stated. Thus, possession, in
order to be prescriptive, must at any and every moment be capable
of being lawfully interrupted. Or, such possession must be, at every
moment of its course, adverse to a lawful right.®  Or there must
always be some one at every point of the prescriptive period who
is in a position lawfully to oust the possessor, and who is culpably
negligent of his own interests in not doing so. The last proposi-
tion is the same as saying, more technically, that the party against
whom prescription is running must at every moment of the period
be valens agere cum effectu, taking that phrase in its widest sense.
The reason given for the rule is this: Prescription is important as
adding security to rights; it would be absurd to talk of adding
security to rights which need none. Prescription is not required
to tinker good titles, but bad. For the other view, it is argued
that none of these requirements are to be found in that part of
the statute of 1617 which applies to the positive prescription.
The purpose of the Act was simply to render a certain description
of title inviolable against all extrinsic objections to which it might
be alleged to be liable in respect of irregularities in the prior steps
of the progress. This is clear from the preamble, and from the
first clause, and is not controverted by that part of the latter
which relates to interruptions. There is no necessity for a verus
dominus, with a lawful right at any moment of the prescriptive
period to turn out the possessor; in other words, no need for the
doctrine of non valens. The matter was very strongly put by Lord
Kames:'® ¢ If a man cannot acquire by the positive prescription,
¢ unless there be a person existing who can object to it, the neces-

385 Baird v. Fortune, 25th May 1859, . Coclirane’s Reps. 1 Rob. Ap. 82, 93.
21 D. 848, revd. 25th April 1861, 4 Macq. 187 Millar v. Dickson, 1766, M. 10937,
127. 10944 ; sce also his Flucid. p. 266 ; Equity,

188 Lord Chanc. Cottenham in Neilson 2, 117.



REQUISITE POSSESSION. 55

¢ sary consequence is, that 400 years instead of forty may not be
¢ sufficient to secure a family in the possession of their estate.’
The first view is that which is maintained as to all parts of the law
of positive prescription by Mr Napier in his learned commentaries,
and by Mr Bell,” and is that which is recognised—though with
expressions of jealousy and regret—in the law of double titles.
The latter theory is that which is authoritatively laid down, in the
case of M Nuill v. Macneal™ by a unanimous judgment of the
Second Division, as will presently be explained. The only excep-
tion there pointed at is that of prescription on double titles, already
mentioned. It is indifferent which view is adopted. in the case of
an attempted recovery by a proprietor, through whose lands a road
once public runs, of its full and absolute use and possession ; for
the public can never be incapable of maintaining its rights. But
in all other cases it must now be held as settled law that the
exception of mon valentia agendi, or legal incapacity to sue,!*
on the part of him against whom preseription is pleaded, cannot
be oljected in a case coming under the first clause of the Act
of 1617. In this is to be observed one more instance in which
the negative prescription differs from its younger brother. All the
observations about non wvalens to be found in the institutional
writers are now to be read as applying only to the former.'®!
Keeping these preliminary observations in view, it will now be
convenient to go into some further detail in the following order:
(«) the rule that non valentia agendi at common law cannot be
objected against the positive prescription; (b) the exception of
double titles; aud (c) the statutory reply of minority.

(a) The reply of non valens inapplicable.”—It would be need- Keply of non
less to enter into a discussion of the general principles and the Jaic jmr ™)t
authorities which were supposed to warrant the introduction of Blr:;:orif;g;ﬂ."
this common-law reply to the positive prescription, without any
express enactment in the statute, and it will be sufficient to refer
to the text-books in which they are collected.® But it will be
convenient to note the texts and cases whose authority to the
contrary has been followed in the recent decision already men-
tioned.!®

Lord Stair ' shows, by the reason he gives for the exception,

188 Nap. pp. 198, 201, and chap. iv. pas- 192 See note 188, supra. Liferent, there
sim, 443 ¢t seq., 528 et seq. ; B. Pr. 2023. mentioned by Bell, has been discussed
18 4th March 1858, 20 D. 735, esp. in  supra, p. 35.
Lord Wood’s opinion, 742, 748. 193 Ibid.
1% Ersk. 3.7.37. 194 M‘Neill v. Macneal, supra, ",
™ 20 D. 744; St. 2.12.27; Ersk. 198 2,12.27.
3.7.37.
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that he is referring to the negative prescription, first introduced
in Acts of the fifteenth century,'® which proceeded on ‘the not
‘following the right” The context of the passage in Erskine ¥
points to the same conclusion. But both authors had the positive
prescription in view, for both of them cite a case in which the ex-
ception was undoubtedly applied thereto,'® there having been for-
feiture and restoration er justitid. But this case has been animad-
verted on as being of a peculiar character, chiefly in respect of the
almost sovereign power of the unscrupulous Duke; and it is the
only distinct authority in favour of the view here controverted. A
case followed close on the heels of this, in which the inapplicability
of the exception to the positive prescription was fully recognised ;'*
and the same was held, without reference to the last decision, in
the Otter case™ The incapacity to sue in all these cases was per-
sonal, depending on forfeiture of the alleged owner. But the law
was further illustrated by two cases nearly a century apart, whose
circumstances were so nearly identical that it will be sufficient to
note the more recent of the two—the case of M‘Neill, already
cited™ By a marriage-contract lands were destined to the heirs-
male of the marriage—whom failing, to the nearest lawful heirs-male
of the husband. The husband was succeeded by his son, who again
was succeeded by his son, who served in special to his father, not
as heir-male of provision, but simply as his heir-male, and got
infeft thereon in 1788. He died in 1818, having executed an
entail in favour of an illegitimate son, who was infeft thereon in
the same year, and possessed till his right was challenged in 1854
by the lawful heir under the destination in the marriage-contract.
Two other points which have been already noticed®? were deter-
mined ; and from the state of the pleadings, it was assumed that
the entailer’s service was faulty. Yet it was held that the posses-
sor’s title had been fortified against any such attack on extrinsic
grounds by the positive prescription. His own possession was not
of sufficient length, and had therefore to be eked out by that of
the entailer, who was, however, the undoubted heir of provision
under the marriage-contract, which he was assumed to have passed
by. His possession was adverse to no one’s right. If the alleged

196 St, 2.12.12. 1469, c. 28, and 1474, D. 745.

c. b4. 200 Wilson ». Campbell, 1765, § B.S.
197 3.7.87. 543.915.930; revd., but only on the ques-
198 E. Lauderdale ».V. Oxenford, 1666, tion about a liferent, 1777, 2 Pat. 193.

M. 27; D. Lauderdale ». E. Tweeddale, 201 Millar ». Dickson, 1766, M. 10937 ;

1678, M. 11193. and M ‘Neill v. Macneal, 4th March 1858 ;
1% [nnes ». Innes, 1695, M. 11212. 20 D. 735.

Therefore correct Bell, Pr. 2023. See 20 22 Supra, pp. 33, 36.
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defect in his service had been made subject of action against him,
the suit would have been dismissed for want of interest, and he
would simply have served anew. No adversity of title set in till
1818 : till then the pursuer was non wvalens agere. The Lord
Ordinary and the Second Division were, in spite of this circum-
stance, unanimous in sustaining the exclusive title of positive
prescription, after a careful survey of the authorities just quoted,
and a subtle discrimination of the case in hand from the ordinary
case of double titles. In the latter, there exist two titles, the
validity of which is not disputed; in the former, the possessor’s
“title was challenged as bad, and prescription was held to exclude
any investigation into the force of the attack.

®) The exceptional case of double titles—The foregoing paragraph
has led far enough for the scope of this work, and a minute ex-
amination of the law of double titles would lead still further, into
the intricacies of Scotch conveyancing. It will be sufficient, in
order to a complete view of the positive prescription, to give in a
few sentences the gist of the catena rerum judicatarum, which
illustrates the learning and acumen of the Scotch bench in this
department of the law. The rule of non valens, rejected elsewhere,
is here predominant, and is the key to an understanding of all the
decisions. These, so far as concerned with prescription, all turn
on questions of disputed succession; since, so long as one who

has two different rights to a piece of property lives, he is regarded

as using both for the greater security of his own possession. But
as soon as there arises, not attack from without, but dissension
within, among his heirs and successors, actual or prospective, as to
which title shall govern his succession, prescription steps in. The
rules, so far as developed by judicial decision, are these : Where
a party having right to lands under two titles, one limited and
the other absolute, completes his title under the latter, and pos-
sesses upon it for forty years, the former, though the preferable
and governing title, is extinguished by prescription. In other
words, the unlimited title is set up by the positive prescription,
out of reach of challenge by the heir of entail—the reason being,
that any one of the substitutes might have stopped the possession
on the absolute title, by calling upon the possessor to make up
titles under the limited investiture.®® But if a possessor, holding

203 M‘Dougal v. M‘Dougal (Mackerston), B. Pr. 2020, (d); also Paterson v. Purves,
1739, M. 10947 ; Elch. Prescription, No.  10th March 1823, 1 S. App. 401; Vere v.
20, 6 B.S. 674, 3 Ross, L.C.L.R. 510; Hope, 12th Feb. 1828, 6 S. 517,—in both
Bruce v. Bruce-Carstairs, 1770, M. 10805, of which a reference to the entail was dis-
1 Hailes, 378, affd. 1772, 2 Pat. 258 (a regarded as narrative only.
case of consolidation), and other cases in ’

But only in
double titles.
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the same titles as in the foregoing supposition, does not complete
his title on either, but possesses on apparency for forty years, the
limited title is not extinguished, but remains the governing title,
being the lex feudi—the only title under which it was lawful, and
under which it must therefore have been the presumed intention
of the heir, to possess. There was no positive prescription in
favour of the unlimited title for want of sasine, and no negative
prescription of the limited title, no neglect of it having been
proved.® If both titles are unlimited, but they contain different
destinations, one being the last investiture and the other a per-
sonal title, and the party having right by both neglects the latter
and completes his title under the other, the personal remains the
governing title, because no prescription is possible®® So long as
both titles were vested in the same person, there was non valentia,
for ‘ no one can prescribe against himself.’ *® There, service to or
renewal of an old investiture is not intended and is not adapted
to sopite another destination; and possession is presumed to be
on both titles, and to be keeping both alive® It has been fre-
quently regretted *® that this rule should have been adopted—
instead of its being held that the fact of making up titles on
one of two investitures shall denote a renunciation of the other
title for all purposes of succession, though still available as securing
the possessor against challenge of the party’s own right. Being
subversive of the salutary law of prescription, the rule will not be
extended further than the Courts have already gone. But though
no choice of title is gathered from mere renewals by service or
clare constat, with prescriptive possession, where both rights are
absolute, this selection is clearly enough shown, either by the
possessor executing a new conveyance of the lands®® or by his
obtaining a new investiture.®

On the other hand, the rule which denies the relevancy of a

204 Welch-Maxwell, 21st June 1808,
M. Prescription, App. No. 8, 3 Ross,
L.C.L.R. 522, affd. 29th July 1814, 6
Pat. 65; Lumsdaine v. Balfour, 13th June
1811, F.(., affd. 14th March 1816, 6 Pat.
150; cf. D. Hamilton’s Trs. ». D. Hamil-
ton, 18th May 1824, 3 8. 24 (N.E. 17),
with D. Hamilton v. Westenra, 14th Nov.
1827, 6 8. 44.

206 Smith and Bogle v. Gray, 1752, M.
10803, 5 B.S. 790, 2 Ross, L.C.L.R. 577 ;
Durham v. Durham, 24th Nov. 1802, M.
11220, affd. 5 Pat. 482; Zuille v. Mor-
rison, 4th March 1813, F.C.; Ogilvy .

Erskine, 26th May 1837, 15 S. 1027.

26 L. Kilkerran in Mackerston Ca.,
supra, 203,

27 Interlocutor in Smith and Bogle, 208,

205 See L. Monboddo in the last case, 5
B.S. 790, and all the judges in the cases
of Zuille and Ogilvy, 25, and Lord Wood
in M‘Neill ». Macneal, 19,

2% Edgar v. Maxwell, 1736, M. 3090,
4325; Elch. v. Service and Confirmation,
No. 6, affd. 1742, 1 Pat. 334.

210 Molle ». Riddell, 13th Dec. 1811,
F. C., affd. 19th June 1816, 6 lat. 168;
Zuille v. Morrison, 203,
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plea of non valentia against the positive prescription receives
abundant illustration from the doctrine of the consolidation of
property with superiority. It has long been held that prescriptive
possession of a mid-superiority or of the dominium utile of an
estate, on an infeftment in the superiority by one who held a title
to both, has the same effect as if consolidation had been effected
by resignation ad remanentiam, or by the minute which is now
allowed as an alternative thereto.” This prescriptive consolida-
tion may take place whether the base right has been made up or
not,”? and may have the result of bringing a fee-simple property
under the fetters of an entailed superiority.?®® No jus crediti in
any one, to oppose the consolidation during the course of pre-
scription, is required ;** and both titles may be unlimited. If
both descend in the same line, there is no difficulty. If, on the
other hand, the destination is different, Lord Gillies, in the case
of Lord Elibank, and Lord Mackenzie in that of Wilson, were of
opinion, though doubtfully, that the cases of double title showed
it to be ‘ dangerous to hold that the mere possession of a party
¢ who is himself heir under both should be held intended to operate
‘a change in the dominant destination of the estate’ It has,
however, been the well - marked tendency of the Court not to
extend the authority of these cases of double title, which were
all questions between co-ordinate destinations, while here the
superiority is regarded as a higher right than that of property;
and has, moreover, in the cases already cited, even when entailed,
absorbed the latter though fee-simple. It may therefore be
anticipated that the destination of the superiority will govern.
(¢) The statutory exception— Minority.—This objection or reply
is to be found in both of the statutes which treat of the positive
prescription. In the Act of 1617, it is enacted that ‘the years
¢ of minority and lesse age shall no ways be counted, but only the
¢ years during the which the parties against whom the prescription
¢ is used and objected were majors and past twenty-one years of

211 37 & 38 Vict. c. 94, § 6, and Sched.
C

v. Grieve, 27th Feb, 1827, 5 S. 469 (N.E.
442); Lds. Moncreiff and Gillies in Eli-

U2 Bruce v. Bruce-Carstairs, supra, 23,

3 [,. Elibank v. Campbell, 21st Nov.
1833, 12 8. 74; Bontine v. Graham, 2d
March 1837, 15 8. 711, affd. 6th Aug.
1840, 1 Rob. App. 347; Dalrymple v. E.
Stair, 10th March 1841, 8 D. 837.

214 Napier contradicente, p. 229 et seq.,
in accordance with his theory of the pos.
prescription; but demonstrated by Walker

bank, #3; Harvie v. Hamilton, 29th
Jan. 1822, F.C. (correct the rubric by the
report) ; Wilson ». Pollok, 29th Nov.
1839, 2 D. 159. The cases of Ms. Clydes-
dale v. E. Dundonald, 1726, M. 1262,
affd. Robertson’s App., 564, and Bald v.
Buchanan, 1786, M. 15084, were given
against prescription for reasons different
from this.

Minority.
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“age’ And the Act of 1874, after reducing the period of
positive prescription to twenty years, provides that if the posses-
sion required by the Act ‘shall have continued for the space of
¢ thirty years, no deduction or allowance shall be made on account
¢ of the years of minority or less age of those against whom the
¢ prescription is used and objected’ The later Act, therefore,
leaves the former law as to deducting minorities in full force till
1st January 1879 ; but in no case brought into Court after that
date can the years of minority, added to the ordinary prescriptive
period, stretch beyond thirty years, except in questions relating to
servitudes or public rights.

The exception of minority was probably drawn from the Ro-
man law ;*® but a strong feeling of its equity has introduced it
into the systems of law of most civilised communities.®’” The
pupil or minor is not himself, as a rule, capable of judging of his
legal rights; and it may well be that his guardians may neglect
what does not concern them personally and may involve incon-
venient litigation. The hard and fast rule provides for all such
cases, and applies even where there is no such negligence. The
exception comes in at the end of that part of the Act of 1617
which extends the negative prescription to heritable rights. Upon
this fact, and general considerations of expediency, Lord Kames 8
argued that it did not apply to the positive prescription; but the
authority and practice are all the other way.™ In the best
known modern systems of law other states of total or partial
disability—such as coverture, insanity, and absence beyond the
seas—are associated with minority. But the argument from the
express mention of the last, that it was intended by the Legisla-
ture to exclude the others, has, as already shown, prevailed, in the
interests of security of title.

The only minority which acts as a suspension of the positive
prescription is that of the party who, during the period sought to

215 37 & 38 Vict. c. 94, sect. 84; supra, opinion, iafra, 28, There seems no au-

p- 25.

26 It is still & moot question whether
minorities were discounted from the longt
temporis possessio. Most civilians affirm
this ; but many deny. The debate turns
on the simple point whether 5 C. (2.41)
extendsbeyond the negative prescriptionof
actions. The older usucapion suffered no
such exception ; and it is not expressly in-
troduced in L. un. C. (7.81). If the latter
party is right, and if the point were still
open, much might be said for Kames's

thority for Napier’s distinction between
pupilarity and minority, p. 476. See the
authorities in Vangerow, § 317.5.

217 3 & 4 Will. 1V. c. 27, sects. 16 and
17 ; Code Nap. 2252; Preuss. Landrecht.
1.9. 535. The L. Ch. in Baird v. Fortune,
infra, 32 shows wherein the English and
Scotch institutes differ.

318 Kames, Eluc. p. 268.

219 St. 2.12.18; Ersk. 3.7.86; B. Pr.
2022 ; Blair v. Kerseland, 1754, M. 11156,
5 B.S. 825, and cases now to be cited.
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be counted off, was the verus dominus—Ilawfully in right of the
property, and with a vested non-contingent right to compete for
the possession of it.*® Hence the rule does not apply to chil-
dren’s hospitals ; ®* nor to several minor beneficiaries in the same
trust ;* nor, it may be argued, though an opposite opinion has
been expressed in the same case,™ even if there be only one
beneficiary. For the same reason, by an early decision,®* much
canvassed but never really disturbed, it was decided that where
an entailed estate is possessed on a fee-simple investiture, the
running of prescription upon that investiture is not suspended by
the minority of any heir-substitute, either immediate or remote,
unless the right of succession has actually devolved upon him.**
He must have a right, not contingent but present, to claim posses-
sion.”® The same reasoning appears in a case uncomplicated by
an entail”™ where the running of prescription on a charter of
adjudication and sasine was found not to be suspended by the
minority of one child, since he had never been vested by de-
livery to or for him of an existing disposition ; nor by that of
another child, because the right did not at the time stand in
him. In a question between an entailed superior and his alleged
vassal, who maintained his having obtained by prescription an
indefeasible Crown title, it seems to have been thought by the
Court so clear that the minority of a substitute could not be de-
ducted, that the point was not adverted to in their lordships’
opinions.®® This rule is in strict consistency with that which
obtains in the negative prescription, that the minorities of those
only who are in right to challenge can be deducted.™ A right
of way case is useful as showing that whether the securing of

320 8t., Ersk., and B. Pr., u¢ supra.

221 (ases in M. 11149,

222 Maclellan v, Menzies, 1756, M.
11160.

223 Bailie v. Menzies, 1756, 5 B.S. 847
and per L. Lee in Black v. Mason, infra,
=1

224 M‘Dougal ». M‘Dougal (Macker-
ston), 1739, 343,

#5 In Ayton v. Monypenny, 1756, M.
10956, revd. 1757, 1 Pat. 649, the reversal
was put on the Mackerston case.

2% Gordon v. Gordon, 1784, M. 10968
Auchindachy’s Cred. v. Grant, 1792, M.
10971, affd. 1794, 3 Pat. 317 ; see 3 Ross,
L.C.L.R. 474. The Bargany case—Ful-
larton v. Hamilton—was eventually de-
cided on a different point, and makes no

change—1796, M. 11171, rem. 1797, 8
Pat. 631; further in 4 Pat. 175 (1801);
(see the opinions of the judges in these
early stages of the case, in 1 W.S. Appx.);
1Sh. App. 265 (1822), 1 W.S. 410 (1825) ;
see Nap. p. 494.

377 Ross v. Mackenzie, 1776, n.r. affd.
1776, 3 Pat. 676.

238 D, Buccleuch v. Cunynghame, 30th
Nov. 1826, § S. 57 (N.E. 53); and see
Maule v. Maule, 4th March 1829, F.C.,
and 7 8. 527, and Appx.; and Camp-
bell v. D. Argyll, 19th May 1836, 14 8.
798.

2 Sinclair v. Campbell’s Trs.,, 3d
March 1835, 18 8. 594, rem. 2 8. and
M‘L. 103; sequel, 9th March 1837, 156
8. 770; 10th March 1841, 8 D. 871.
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public rights by forty years’ possession be founded on the common
law, or on an extension of the Act of 1617, minorities will be
discounted ; but that if an alleged public road runs through the
land of several proprietors, each of these, with any replies he
may make, must be dealt with separately,—not, on the one hand,
as a community which could have no less-age; nor, on the other,
by reckoning up all the minorities together.® 1In a later right
of way case it appeared that the lands through which the alleged
road ran were destined to a person in liferent for his liferent use
only, and to the heirs of his body in fee. These were two daughters,
both minors at his death. The youngest did not attain majority
till eleven years thereafter. It was held, in entire accordance
with the earlier cases, that the public had to prove fifty-one
years’ user and no more, since till the father’s death there
was no vesting, no possibility of ascertaining who would be his
heirs. Till then he, as fiduciary fiar, was entitled and bound to
protect the estate®' In the last case in which the reply of
minority was adverted to in the House of Lords, the Lord Chan-
cellor (Campbell), on appeal, deprecated what he regarded as an
¢ attempt to lessen the protection given to minors by the law of
¢ Scotland,’ to be found in an observation by Lord Deas, in deliver-
ing the judgment of the Court of Session, that ‘it was true there
¢ was a minority during part of the time; but the sellers knew
¢ what they had sold, and the heir's interests were doubtless
“ attended to by those acting for him, just as if he had been
“ major” ®*  On the case coming back to the Court of Session to
apply judgment,™ Lord Deas remarked that his opinion could
not bear that construction, since the long prescription was con-
fessedly out of the case—adverse possession not having extended
to the prescriptive period; that his judgment was founded on
usage for a long period of years, as construing a clause of perti-
nents ; and that though usage during a minority might be entitled
to less weight than the rest of the period, it was not to be de-
ducted as a blank. The question whether the period of gesta-
tion may go to swell the period of deduction, has been decided in
the affirmative,® has been re-opened,™ and has little more than
9 curious interest.

3% Craufurd v. Menzies, 12th June 23 13th June 1861, 23 D. 1080.

1849, 11 D. 1127. 234 Campbell v, Wilson, 1765, 5 B.S.
#1 Black v. Mason, 18th Feb. 1881, 917; More’s Notes, p. 267 ; B. Pr. 625;
8 Ret. 497. Shaw on Obl. p. 285. Campbell’s case

232 Baird v. Fortune, 25th May 1859, was reversed on the question of liferent,
21 D. 848, revd. 25th April 1861, 4 Macq. 1770, 2 Pat. 193. .
127, 138. 235 Nap. pp. 526 and 628,
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¢ The positive prescription is effectual against the Crown by the ex- Crown, &c.
¢ press words of the Act. With regard to the Church, communities,
¢ and hospitals, there is no exception to the rule of the Act.’**

The vicennial prescription of retours, introduced by the Act Vicennil
1617, c. 13,% is so intimately related to the positive prescription '.?{‘;?J;.’i,‘;f’“
introduced by the immediately preceding statute, that, though not
founded on possession, it cannot be overlooked here. The first-
mentioned Act purports to be merely declaratory of the meaning
of an earlier statute, 1494, c. 57, but in reality makes an import-
ant alteration in the law. The early statute was wide enough in
its terms to apply to all reductions of retours, whether brought
against the members of the inquest or against the party served,
and provided a prescription of three years. The Act of 1617
leaves this state of the law intact as to summonses of error
brought against the inquest, but extends the period of prescrip-
tion to twenty years as between rival heirs,

The statute only refers to retours under the obsolete form of Scow of the
inquest by a Jury ; but it is equally applicable to the new form
first introduced in 1847, and now regulated by the Consolidation
Act of 18682 It has no concern with precepts of clare constat
from the superior. The opinion of so eminent a conveyancer as
Lord Balgray,™ that the vicennial prescription secures the ten-

26 B. Pr. 2025, and authorities there.
Add Mack. Inst. 8.7.17 ; Bankt. 2.12.9;
Steuart (on Dirleton, p. 224), excepts the
annexed property of the Crown.

7 1617, c. 13, after referring to the
Act 1494, c. 57, as ordaining ‘that all
¢ summonds of errour or inordinate pro-
¢ cesse be pursued within the space of
¢ three years after the determination of
¢ the inquest or service, the party being
¢ of lawful age and within the realm,’ and
declaring that this only referred to pro-
secutions against the jury, ‘and no ways
‘ to hurt or prejudge the righteous heir
¢ and nearest of kin who by the law of
¢ God and man was to succeed in the right
¢ of blood and succession to their predeces-
¢ sors, and to their lands and heritages
¢ jure sanguinis,’ proceeds to enact, ‘ That
¢ the said Act of Parliament shall no ways
¢ hurt nor prejudge the nearest of kin to
¢ seek reduction of the saids retours and
¢ service to be past and exped in time com-
¢ ing, and that within the space of twenty
¢ years immediately following the date of

¢ the saids retours and services; and if
¢ the saids summonds of reduction be not
¢ intented, executed, and pursued before
‘ the expiring of the saids twenty years,
¢ that the said action of reduction of the
¢ said retour and service shall prescrive in
¢ the sclfe, and no party be heard there-
‘after to pursue the same reduction.’
The Act closes with provisions now ob-
solete. See Ersk. 3.7.19; St. 3.5.45;
Bankt. 8.5.92 ef seq.; B. Pr. 2024 ; Nap.
p. 857. For the relation of the preserip-
tion to the maxim of Scotch as of Roman
law, ‘Jura sanguinis nullo jure civili
¢ dirimi possunt,” 8 D. (50.17), see Mack.
Inst. iii. 7.7; Ersk. 3.7.12; and Ersk. Pr.

3.7.17 ; Bankt. 2.12,13 and 8.5.94. The
common law only applics where no one
has served.

238 10 & 11 Vict. c. 47; 81 & 32 Vict.
c. 116, sects. 27-58. See infra, p. 67, as
to the enactment of 1874,

139 In Wallace v. E. Eglinton, 26th
Feb. 1835, 13 8. 564, 568.
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tative title made up by means of an adjudication on a trust-bond,
is worthy of the greatest respect, but can hardly be said to out-
weigh contrary considerations. The silence of the Act itself may
not be decisive ; for this sort of title, though founded on 1540, c.
106, was not known to history till the middle of the seventeenth
century : #% but if it is to come under the purview of the pre-
scription statute by analogy, the resemblance’ to an ordinary ser-
vice must be strict. Now the chief merit of the old service, as
of the new, is that it was granted only causd cognitd ; while
there is no security that an adjudication, though a judicial pro-
ceeding, shall be in foro. The prescription secures not only
special, but also general services.*' It applies to heirs of pro-
vision as well as of line;*? and to each of these, both among
themselves and against each other.3 :

The Act introducing the positive prescription, and the statute
at present under discussion, from their juxtaposition and simi-
larity of subject, have been always regarded as part of one design,
and many difficulties have arisen in tracing the correlation and
scope of the two. Lord President Hope®* once admitted that
he never could reconcile the vicennial prescription of retours with
the long prescription; and in Neilson’s case eight judges con-
curred in hinting at legislation being required to redd the marches
between the statutes. What relation does the vicennial bear
to the positive prescription on a sasine proceeding on a retour ?
The effect of the latter has been sufficiently discussed. The
function of the vicennial prescription has been variously, but
quite consistently, stated as follows. Lord Fullerton, delivering the
judgment of the First Division in 1852, observed—* The object
¢ of the statute seems to us [to be] to secure the service from all
¢ challenge on the ground of error, from whatever source that
¢ error, qud error, arose.” In Neilson’s case,”® the leading opinion
in the Court of Session states the view of the Legislature thus:
‘When the difficulty of establishing propinquity is considered,
¢ which in most cases depends on human testimony, it does seem
¢ highly expedient and just to limit the period within which a
¢ service can be set aside and the party of new called upon to

240 A Q. 28th Feb. 1662; 1695, c. 24; Jan. 1848, 10 D. 461.

Ersk. 3.8.85; Sandf. Her. Suc. ii. 9. 243 Mack. Obs. 350 and Appx.; Young-
1 Bankt. 8.5.97; Neilson ». Coch- er . Johnston, 1665, M. 10924.

rane's Reps., 17th Jan. 1837, 15 8. 365, #4 In Wallace v. E. Eglinton, su-

affd. 19th March 1840, 1 Rob. 82, esp. pra, 2.

L. Chan. Cottenham at p. 95. 245 Shedden v. Patrick, 11th March
843 Implied in Bargany Ca., infra, ¢, 1852, 14 D. 721, 727,

Decided in Campbell v. Campbell, 26th 6 15 S, 369.
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¢ undertake a probation,'—or, as another judge put it, ‘ to prove his
* propinquity in blood to the deceased,” when that is impeached.*’
More distinctly still, Lord Chancellor Cottenham in the same
case % said : ¢ Chapter 13th provides for something distinct from
‘ that which has been provided for in chapter 12, In chapter
‘12 the words are, “that they (that is, the parties in posses-
“ sion) show and produce instruments of seisin one or more, con-
“ tinued and standing together for the space of forty years, either
“ proceeding upon retours or upon precepts of clare constat,” which
the statute declares shall be a good title against all persons
whatever. There must therefore, under this statute, be not
only a possession of forty years, but a possession with an osten-
sible ground of title; there must be that which would in this
country be called an adverse possession—that is, a possession
hostile to the party claiming the right to the same, having its
origin in a title hostile to the right of the party claiming,—and
this will make a title against all the world. The provisions of
the 13th chapter seem to me to be quite consistent with that
title being good against all the world. By the 13th chapter
it is only provided that the party served heir shall not be dis-
turbed in his rights as heir after twenty years, by any action
brought by another person claiming only to be heir. But the
heir may be disturbed by any person who comes in with a
stronger title than that of mere heirship. It is quite consistent
that those two parties, as between themselves, may be precluded
from disputing as to their title after twenty years have elapsed,
and yet that another party should not by means of possession
adversely acquire a title against all the world till the expiration
of forty years. The statute in chapter 13 only provides that
quoad the heirship, the service and retour by one party qud heir
shall not be disputed by another party who merely comes in
¢ qud heir.” This seems the same thing as saying that the service,
so protected, becomes res judicata®® as against all rival heirs,
and nothing more. It is implied, in all that has just been quoted,
that the statute will bar any claim to make out which it would
be necessary to reduce a service on the ground of propinquity,
and that it would apply to a purchaser, simulate or tn bond fide,
from a rival heir himself so excluded.

%47 Per L. Moncreiff, 15 8. 371. There- heir — Drummond ». Drummond, 1793,
fore it cannot be objected to the heir him- M. 6936.
self bringing reduction of his own retour %8 1 Rob. App. 93.
on minority and lesion—Gray ». Fother- 249 ], Meadowbank in Bargany case, 1

ingham, 1700, M. 10987; nor be pleaded W.8. Appx. ii. p. 7.
in case of inaccuracy in service of the true
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The near relationship of the two statutes has given rise to
subsidiary questions. Thus, does the vicennial prescription so far
resemble the positive as to require possession to follow on the
retour? The affirmative was held in one case, which is followed
by More ;** and Lord Medwyn, in Neilson’s case®' said— The
¢ two Acts I look upon as parts of the same law, and I conceive
¢ the retours mentioned in the second Act are retours of the kind
‘ mentioned in the first as forming part of a title of possession.’
But this does not seem to be law.**®* If by possession is meant
possession on a feudal title, following upon the protected retour,
the necessity for this is denied by Lord Cottenham, on the
authority of Bankton® But he added, ‘It might be matter for
¢ serious consideration how far a party should be entitled to make
¢ an unfair use of the statute—that is to say, where some unjust
“ advantage by concealment or otherwise may have been taken of
¢ the true heir;’ showing thereby, like Lord Medwyn, his dis-
trust of ‘latent general services’ The vicennial prescription is,
therefore, less of the nature of the positive than of the negative,
which proceeds on presumed abandonment of claim.

Again, is a service er facie invalid protected by the vicennial
prescription ?  In the last Bargany case,™ twelve judges, relying
on the analogy of the positive prescription, answered this query
in the negative; and nothing was said on the subject by Lord
Eldon in the House of Lords. The leading opinion of the con-
sulted judges laid down ‘that the vicennial prescription could
‘not run upon the retour, because it bore on the face of the
¢ retour itself that the party who was served heir was not and
‘ could not be the heir of the person who died last vested in
¢ the right’ This dictum has been followed by all subsequent
writers.®®  But if the real nature of the vicennial is more akin
to the negative than to the positive prescription, the analogy
fails, and the retour is protected against ‘ challenge on the ground
¢ of error, from whatever source that error, qud error, arose,’ *® by
the neglect and presumed abandonment of twenty years. Whether
a fraudulently obtained retour would be also protected, has never

0 Elgin Wrights v. Hutcheson, 1794 ; passages referred to are to be found at
Bell’s Fol. Ca. 7; More’s Notes, p. 271.  pp. 427, 478, and 496. See Campbell

®1 15 8. 371. v. Campbell (Boquhan), 10th July 1868,
353 B. Pr. 2024 ; Bankt. 3.5.97. 6 Macph. 1035.
233 1 Rob. App. 96. 235 B. Pr. 2024 ; More's Notes, p. 271;

254 Fullarton v. Hamilton, 12th Feb. Nap. p. 864.
1824, 2 8. 698 (N.E. 585), atfd. 20th June 256 Shedden v. Patrick, supra, ¥, loc.
1825, 1 W.8. 410. The opinions of the cit.; see Neilson, supra, 34!
C.8. judges are in the last report, and the
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been decided, and was left an open question in the immediate
sequel to the passage quoted from the case of Skedden, and in the
recent case of Rocca.®® The same analogy seems to impugn the
other doctrine on this subject laid down by the majority of the
Scotch judges, in the passages already quoted from the Bargany
case, that the benefit of the vicennial prescription is personal to
the party served, and does not pass to his heir.®® The proper Is it personal
criterion pointed at by the statute is, whether the party alleging x,zted‘,’m’
himself to be the true heir has or has not to reduce a prescribed
retour in order to make his claim good. If he has, he is met by
the Act, which is quite general in excluding all reductions; if
not, his path is clear. Accordingly, the benefit of the statute has
been allowed to singular successors in two more recent cases.”®
The date from which the prescription begins to run is ‘the Currency of
“ date of the retours or services’—now ®® that of the sherifi’s the Pericd:
decree of service. It is suspended by minorities;*! partly, per-
haps, because the term is a long one—partly from reading the
preamble, referring to the Act 1494, c. 57, into the enacting part
of the statute. The only sort of interruption admitted by the
Act itself is ‘ by summons of reduction, intented, executed, and
¢ pursued before the expiring of the saids twenty years” In
Neilson’s case the service had been obtained in 1809, and reduc-
tion brought in 1833 ; and it was held to be no interruption that
the pursuer had purchased a brieve in 1811, and that other
parties had litigated for the property in the character of donators
of the Crown as wltimus heres. But in an old case, something
less than action of reduction was admitted as an interruption
—namely, an apprising by a creditor proceeding upon a charge
against the true heir to enter, and possession by the creditor
thereon.?
The vicennial prescription has been adapted to the new rule of Conveyancing
. . . . . Act, 1874.

the vesting of inheritance, introduced by the Conveyancing Act of
1874, by the 13th section of that Act; which requires, however,
possession on infeftrent on the part of the heir succeeding after
the date of the Act—the date of the infeftment being deemed,
in the absence of evidence to the contrary, to be the date of his
entering into possession. There is no deduction of minority, as
in the corresponding section regulating the positive prescription.

%57 Shedden v. Patrick, supra; Rocca Obs. on the Act cited, 2.
v. Catto’s Trs., 2d Nov. 1876, 4 Ret. 70. 20 3] & 32 Vict. c. 1186, sect. 83.

258 Sandf. Her. Suc. ii. 42; Nap. p. 361 Gray v. Fotheringham, supra, 27,
865. 263 Lamb ». Anderson, 1673, M. 10984 ;

39 Neilson v. Cochrane, supra, *'; * Bankt. 3.5.95; and Younger v. John.
Rocca v. Catto’s Trs. supra, %7 ; see Mack. stons, 1665, M. 10924,



Rationale.

68

CHAPTER IV.

BONA FIDE POSSESSION.

THE rules now to be discussed agree with the possessory remedies
and prescription, in serving to mitigate the operation of the strict
law of property, and may therefore be conveniently allowed a
place here. The rights peculiar to possession in the honest belief
of right of ownership, are two— certain rights to the fruits of the
subject possessed, and certain claims founded on meliorations made
thereon.

A.—Bo~xA FIpE PERCEPTION AND CONSUMPTION.

It has been already observed ! that the effects, ascribable to such
possession of land, upon the ownership of the fruits or products of
the subject, form not so much a department of the law of posses-
sion, as one of the modes of acquiring property in moveables, and
that in this process the bdona fides is the main element. Viewed
closely, the rules in regard to this matter are found to be applica-
tions of the principle that property in moveables is presumed from
possession.  This presumption may be overcome in various ways ;
among others, by proof of mala fides in the possessor. It will be
shown presently that bona fides has no influence on the property
of the fruits till these are severed from the principal subject, and
have in that way become separate entities. They are then regard-
ed as never having been, in their character of independent subjects,
the property of the true owner of the land; but, on the contrary,
as belonging to the person who, being in possession of the principal
subject for the time being, also possesses its fruits as soon as they
come to have an independent existence in the eye of the law. Bad
faith in the possessor is an cffectual bar to any such pretension
on his part. It would, perhaps, be more correct to speak of the

1 Supra, p. 5.
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present matter as the effect of mala fides, in causing the restora-
tion of the subject possessed cum omni causd, than as the effect of
bond fide possession of a subject upon the ownership of its fruits.
Lord Stair accordingly, with that legal intuition which so often
makes him the most trustworthy of guides, first treats of this sub-
ject, but not at much length, in his chapter on Restitution.?> He and
his successors then proceed to state the law upon the other view
—not inconsistent when properly understood. In following their
lead, as most convenient for exposition, it will be well to keep in
mind the more strictly logical road by which the same goal may
be reached.® It follows that the rule of law now to be considered
only arises where a person has been in possession of a heritable
subject upon an apparently good but invalid title, and has been
evicted, and is called to account for the fruits, rent, or annual
value—not where two separate interests arise under a single title,
the validity of which is not challenged.*

The rule of law to be now examined is thus expressed— Bone
fidei possessor facit fructus consumptos swos® But this is not an
accurate statement of either the Roman® or Scotch law. What
is required in order to correct it will appear shortly. Having
already sufficiently examined the nature of possession, the first
topic to be here discussed is the good faith on which the whole
institute depends. What is it ? and how does it come to an end ?

Maxin.

Erskine’s definition of a bond fide possessor is founded on the Title.

Roman law.” He “is one who, though he be not truly proprietor
¢ of the subject which he possesses, yet believes himself proprietor
¢ upon probable grounds and with a good conscience.” ‘A mald fide
¢ posesssor possesses & subject not his own, and knows at the samne

2 8t. 1.7.10-12; cf. 2.1.23-24.

3 See Kames, Equity, ii. 137-152,

¢ The view of L.P. Inglis and L.
Rutherfurd Clark in Huutly's Trs. .
Hallyburton’s Trs., 5th Nov. 1880, 8
Ret. 50 ; contra, L. Mure and L. Shand.
For cases of bond fide encroachment on
property, see p. 121.

5 St. 2.1.23.

¢ As both St. 1.7.12, and Ersk. 2.1.25,
are vague, if not incorrect, in stating the
Roman law, it may be well to give the
latest results shortly in a note. There is
still some controversy on the subject, but
a very large majority of civilians agree on
the following points: 1. The bone fidei
possessor acquires at their separation full
property in all fruits, and is only obliged,
officio judicis, by a personal obligation,

when the principal subject is vindicated
from him, to deliver over the friuctus ex-
stantes to the successful pursuer—25, 28
D. (22.1). 2. Mere separation is enough
to produce this ownership, perception or
ingathering not being required—13 D.
(7.4), 25, § 1 D. (22.1), 48 D. (41.1). 3.
He is freed from this obligation to restore
by consumption—4 C. (9.32), 40 fin. D,
(41.1). 4. Consumption includes specifi-
cation and alienation. 5. There is no
difference made between industrial and
natural fruits. Last passage and 35 1.
(2.1), cf. 45 D. (22.1); Vangerow, i. p.
616 ; Puchta, ii. § 242; Pagenstecher, ii.
101 et seq. ; Pothier, Propriété, §§ 334-
342; Code Nap. 549-50; Preuss. Land-
recht. 1.7.10.
7 109 D. (50.16).
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¢ time—or, which comes to the same account, may upon the smallest
¢ reflection know—that he is not the rightful owner.’® It will be
obvious that, in the case of heritable property at least, this involves
also the necessity for some title sufficient on the face of it for the
transference of the right. The subject must have been obtained
neither violently nor clandestinely nor by fraud® The title may
be a disposition,!® adjudication,' or other justus titulus, ¢ colourable,
¢ though perhaps null in itself, upon informalities requisite in law,
¢ or upon inhibition, interdiction, or want of power in the granter ;1%
¢ yet when, by a common or known law, the title is void materi-
¢ ally—in this case the possessor is not esteemed to possess bond
¢ fide’¥® The distinction so stated is not easily observed in prac-
tice; and it is often difficult to say what shall be considered a title
sufficient to found bond fide possession, and what not. Thus,
where part of the feu-duty in a charter was twenty-four bolls
of bear, ‘to be measured by the common prick-mete of this
¢ nation,” viz—the Linlithgow boll—it was held that this was
to be the rule for the future; but the excess rendered for two
centuries under a higher district standard could not be demanded
back, having been received in bond fide!* It would have been
different if there had been disconformity to a statute.’® In both
of these cases, though decided differently, there was something
due to the possessors under the title. But bona fides alone is not
enough. A piece of ground, part of which had been feued out,
was sold under articles of roup, which excepted the parts feued,
and it was held that the purchasers, not having acquired right to
the superiority of the ground feued, were liable in repetition of the
feu-duties, though they had with perfect honesty drawn them for
twenty years.!®* A very similar decision was pronounced in a case
where a purchaser obtained payment of the rent of a crop to
which he was not entitled. There was found to be no room for
the plea of bona fides, and he was ordered to restore with interest.!”

Justus tilulus,
quid §

8 Ersk. 2.1.25; St. 2.1.24.

? Ersk. 2.1.27.

10 Muire v. Ahannay, 1624, M. 3638,
8373; Guthrie ». Sornbeg, 1664, M. 861;
Nelson v. Gordon, 26th June 1874, 1 Ret.
1093.

11 Lamb ». Hepburn, 1614, M. 95, and
other cases in St. 2.1.24.

12 Seaton v. Seaton, M. 1753, and other
cages ibid. ; Kinminity v. Sutherland,
1751, M. 1727 ; Grant v. Dundas, 1765,
M. 1760, doubted by More, Notes, 50.

13 St. 2.1.24, ad fin. ; case of Grant

there, M. 1743; and E. Winton ». Cs. Win-
ton, 1666, M. 9047; cf. Ly. Cardross v,
Hamilton, 1711, M. 1747 ; Ly. Forbes
v L. Forbes, 1765, 2 Pat. 84.

4 Leslie v. E. Moray, 2d Feb. 1827, 5
8. 284 (N.E. 264).

15 Mags. of Dunbar v. Kelly, 26th Nov.
1829, 8 8. 128.

16 Moir v. Glen, 15th June 1881, 9 S.
744.

17 Sinclair v. Sinclair, 1st Dec. 1847, 10
D. 190 ; sce Macpherson v. Tytler, 19th
Jan. 1850, 12 D. 486.
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Possession against one’s title is just as exclusive of the plea as
possession without a title. Therefore, where an heir of entail to
two estates, which he was precluded by the destinations from hold-
ing together, while possessing one of them as owner, first held the
other as administrator-in-law for his son, and then made up titles
to it in his own name and drew the rents for his own behoof, it
was found that he must account for the whole proceeds of the
latter estate, and that the plea of bond fide perception and con-
sumption was barred by his having possessed directly in the teeth
of the entails. It was not even necessary for this purpose that the
titles last made up should be reduced.® The connection of a
Justus titulus and bona fides may be further illustrated by a recent
case, where the question was as to the rizht of a widow of an heir
of entail to the shootings over her locality lands, and as to whether
those unlet had to be computed in judging of the excess of her
right over the limit allowed by the entail. Both questions were,
after much ligitation, determined in the affirmative; and it was
then decided that the widow was protected against a claim for the
arrears of excess by the maxim now under consideration.® Lord
Neaves ® said: ‘It is a most important branch of our law, upon
which the happiness of families and the safety of fortunes very
¢ often depend, that, although at a distance of time lands may be
evicted so that the title to draw the rents may be cut down, so
far as the right of property is concerned, the title to receive and
spend the rents that are current is fixed in the possessor by pos-
session alone. . . . I think the plea of bond fide perception and
consumption is solely a defence. It is not the foundation of an
action, but it has been well described as being a shield and not a
sword” Lord Cowan® thus summed up the law applicable to
the case: ‘I consider that all the elements necessary to support
¢ that defence [bond fide perception and consumption] exist in this
¢ case in the strongest degree. In the first place, as regards title,
¢ there is the deed of locality granted by the last proprietor of the
¢ estate, ex facie valid and unchallengeable, and to no extent in
¢ excess of the powers of the granter, according to the rental of the
¢ estate, viewed irrespective of these questions as to the value of
¢ shootings raised by the pursuer, and which required so much
¢ litigation to have recognised and practically applied. And in the
¢ second place, the possession of the defender under that title it is

18 Bontine v. Graham, 20th Dec. 1838, 19 Menzies v. Menzies, 3d July 1863,
1 D. 286; cf. Hume v. Ly. Hadingtoun, 1 Macph. 1025,
1635, M. 1739 ; and Johnston v. John- # 1 Macph. 1036.
ston, 20th July 1875, 2 Ret. 986—a case 31 Tbid. p. 1035.
of approbate and reprobate, or election.

-

-

-

-

-

Relation

thereof to buna
JSides.
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Bona fides
never existent.
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¢ impossible for me to view otherwise than as having been had
And Lord Ardmillan thus
states the law, entirely in accordance with our text-writers:?
¢ The plea is one of equity, and the law recognises it to the effect
‘ of qualifying the strict rule which imposes the obligation to
restore : there is no room for the plea if the title to the subject
possessed is complete, for it arises only when surrender and
¢ restitution are due. But when possession has been on a title
¢ apparently good, and believed to be good, that is held to be a
¢ possession in bond fide ; and the fruits of the subject during such
¢ bond fide possession are permitted, in consequence of the bona
¢ fides, to remain with the possessor’” The decision just quoted
recalls an earlier case of widow’s locality, the judgment in which
seems open to the gravest doubt® The plea was there taken
with reference to rents from quarries in the locality lands, received
from the sub-factor under a judicial factor appointed by the Court
pending another litigation. The locality specified the lands and
the rental of each portion thereof, but said nothing about the
quarries. The plea was allowed by a majority of three to two,
chiefly on the ground that the widow had been misled by the
sub-factor, but against these weighty considerations,—that the life-
rent was by constitution, not by reservation; that the proprietor
himself was not there to protect his own interests; and that,
in enumerative titles, the rule holds, ‘ Erpressio wnius, exclusio
¢ alterius.” *

To test the existence and duration of the state of mind called
good faith has puzzled casuists and Courts of Equity from time
immemorial. No rule can be laid down except that each case must
depend on its own circumstances.”® These may point strongly to
bona fides never having existed, there having been a conscicntia rei
aliene from the very inception of the possession.”® Judicial inti-

(4

3

mation of the blot is then not required; private knowledge is

3 1 Macph. 1032; St. and Ersk. u¢
supra, 3, 8,%; Bankt. 1.8.12 and 2.1.10. ;
Kames, Eq. ii. 137 ¢t seq. ; Bayne, 32.

8 D. Roxburghe v. Ds.-Dow. of Rox-
burghe, 17th Feb. 1815, F.C.

24 See the sequel, D. Roxburghe wv.
Swinton, 2d March 1824, 2 Sh. App. 18.
For oldercases, see Blair v. Scott, 1752, M.
1720 ; Reid v. Maxwell, 1708, M. 1744 ;
cf. Ly. Borthwick v». Ker, 1636, M. 1748,
with Keith v. Simson, 1637, M. 5933.
For a ‘colourable title’ in Teinds, see L.
Adv. v. Drysdale, 24th Feb., 1872, 10

Macph. 499, affd. 24th April 1874, 1 Ret.
H.L. 27 ; Haldane v. Ogilvy, 8th Nov.
1871, 10 Macph. 62. Does the plea
apply in favour of the Crown!—E,
Cawdor v. L. Adv., 2d March 1878, &5
Ret. 710.

25 More's statement, Notes, p. 50, is to
be preferred to Ersk. 2.1.29, who throws
the presumed cesser of good fuith too far
back for the course of modern case-law, as
stated in the text.

2 Bankt. 1.8.13.
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enough. But along with such knowledge, there must be some-
thing further excluding the notion of good faith—such as that the
possession had been counter to some plain rule of law® And it
has been repeatedly held to be a strong presumption against bona
Jfides, that the principal subject has been acquired by the possessor
gratuitously.®
On the other hand, it may be established that the possession Cesser of bona

had at one time been in bond fide; and the question, at what #4**
moment that ceased and the conscientia rei alience set in, has been
very differently answered, according to the circumstance of each
case. The change cannot be effected otherwise than in the course
of a judicial proceeding. The dictum of Erskine to the contrary
must be read as applying to possession ab initio in mald fide, that
being the case in the decision he quotes.”® 1In exceptional cases,
where the possessor is met by a right which requires no extrinsic
proof, but carries on the face of it the untenable nature of his pos-
session, his bona fides is held to cease with citation, or litis-con-
testation.®® But this can be only in an action to which he is, or
may make himself, a party, since he may shut his ears to any
other warning ;* except, indeed, in the case of a purchaser from
the possessor pendente processu, who is then treated as if he had
been from the beginning a party to the action® Another point
in a lawsuit was fixed upon in an early case—the date at which
the untenability of the defender’s position was made clear by the
production of a register.® But as a rule, bona fides is founded on
some grounds which it is only reasonable to defend at law; and
then it is only brought to an end by the judgment of a competent
Court.* This may be—for the circumstances vary greatly—the

¥ Smyth v. Oliphant, 1748, M. 1717 ;
cf. case of Stirling on same page; Clyne
v. Clyne’s Trs., 14th Dec. 1839, 2 D. 243;
Whyte v. Ballantine, 20th Jan. 1825, 3
S. 451 (N.E. 815); Justice v. Ross, 21st
Nov. 1829, 8 8. 108; cf. Lang v. Mags.
of Dumbarton, 29th June 1813, F.C.,
where there was no possession. Contrast
on this matter Kibbles v. M‘Donald, 16th
Feb. 1832, 10 Sh. 341, with Yellowlees
t. Alexander, 17th March 1882, 9 Ret.
765.

2 Wolmet’s Children v. Douglas, 1662,
M. 1730; Cockburn »v. Robertson, 1697,
M. 1732 ; Nisbet ». Cairns, 12th March
1864, 2 Macph. 863 ; see Gray . Watson,
1672, M. 1754.

™ Ersk. 2.1.28; Wolmet’s Children
v. Douglas, 28; sce St. 2.1.24.

® Winton ». Winton, 1666, M. 9047;
Hunter ». L. S8anquhar, 1610, M. 1753;
Seaton v. Seaton, 1617, ibid.; L. Bal-
carres v. Ardross, 1735, M. 1760 ; D.
Atholl ». Dalgliesh, 20th June 1822, 1 8.
511 (N.E. 472).

3 Douglas v. Wedderburn, 1664, M.
7748 ; Buchanan’s Cred. ». Anderson,
1744, M. 1735; M Tavish v. M‘Lauchlan,
1748, M. 1736; Gray ». Watson, 38,
Grant v. Dundas, 1765, M. 1760, is incon.
sistent with these cases and with reason;
see More, Notes, p. 50.

33 Gracie v. E. Stair’s Trs., 65th Feb.
1831, 9 8. 393 ; cf. Stirling . Dunn, 14th
Jan. 1831, 9 S. 276.

3 Fumartoun v. Lutefoot, 1675, M.
1755.

# Kinminity v. Sutherland, 1751, M.
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judgment of the Lord Ordinary against the possessor;® or, if the
case is one of such importance as naturally to go into the Inner
House, the date of their lordships’ decision, if not reversed else-
where.® 1In a large number of cases, mala fides was found to be
induced only by a judgment of the House of Lords. In some of
these there was a reversal of the Court of Session’s judgment held
by the possessor.¥’ In a very special case, bona fides was found
to have ceased at the date when a successful appeal to the House
of Lords was taken against a judgment of the Court of Session,
seeing that in the interval judgments contrary to that of the
Scotch Court had been pronounced in similar cases, and especially
under the same deed® But in some other cases there were held
to be peculiarities sufficient to warrant the defence of bona fides
down to the judgment of the House of Lords in affirmance. This
was the result where the Appellate Court based its decision on
different grounds from those taken by the Court below, and thus
indicated at once the difficulty of the cases, and no opinion of the
accuracy of the reasoning of the Court in Scotland ;3 where there
was not only great difficulty in coming to a decision, but the
whole controversy between the parties was brought up by a cross
appeal ;*° or even where there was acknowledged hardship, and so
much perplexity, that the whole Court below had been equally
divided® Tt is therefore sufficiently clear, that the existence or

1727 ; Mags. of Selkirk v. Clapperton,
13th Nov. 1830, 9 8. 9.

3 Smith and Beaton Prs., 6th Feb.
1810, F.C.; D. Roxburghe ». Wauchope,

1876, 3 Ret. 804. There is a statement
of the English law of mesne profits after
ejectment in the L. Chan.’s speech, 4
W.S. 438. For animadversions on the

13th June 1822, F.C., affd. 9th March
1825, 1 W.8. 41.

3 Laurie v. Spalding, 1769, M. 1764.
More, Notes, p. 50, wrongly calls this the
first judgment. Henderson, 14th Dec.
1815, F.C.

8 Elliot ». Pott, 30th May 1882, 1 8.
445 (N.E. 413), affd. 10th May 1824, 2 Sh.
App. 181. The Queensberry Leases—D.
Buccleuch v. Hyslop, 13th Nov. 1822, 2
S. 6 (N.E. 5), affd. 10th March 1824, 2 8.
App. 43; E. Wemyss v. D. Queensberry’s
Trs., 14th Jan, 1823, 2 S. 107 (N.E. 101),
afld. 28. App. 70; Agnew v. E. Stair, 19th
May 1826, 4 S. 604 (N.E. 612), var. 22d
July 1828, 3 W.8. 286; Brisbane’s Trs. v.
Lead, 26th Nov. 1828, 7 S. 65; Carnegy v.
Scott, 4th Dec. 1827, 6 8. 208, affd. 9th
Dec. 1830, 4 W.S. 431; see 1 8. App. 114.
Sce the result of these cases stated in
Houldsworth v. Brand’s Trs., 8th Jan.

singular results of our law, see 2 8. App.
89, and 3 W.S. 319.

38 Stirling v, Dunn, 14th Jan. 1831, 9
8. 276.

39 Turner ». Turner in H.L., 1st July
1813, 1 Dow 423 —in C.S., 3d March
1820, F.C.; Cleghorn v. Eliott in H.L.,
2d May 1828, 8 W.8. 60—in C.S., 10th
June 1842, 4 D. 1389.

4 Cleghorn ». Eliott, supra,®; and
Menzics v. Menzies in H.L., 29th July
1861, 23 D. (H.L.) 16—in C.8., 3d July
1863, 1 Macph. 1025.

41 Moir ». Mudie in H.L., 1st March
1824, afld. without costs, 2 Sh. App. 9—
in C.8., 16th June 1826, 4 8. 725 (N.E.
731). For cases on leases other than
those cited, see 2 Hunt. 526 ¢ seg. (4th
ed.); and for rents pending appeal, Bow-
man v. Henderson, 1805, M. v. Bona et
mala fides, No. 4.
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ahsence of bona fides is a question of fact depending on a multi-
plicity of circumstances, and amenable to no rule of law. Along
with mala fides begins the liability for violent profits, the nature
of which has been already explained.*?

It now remains to discuss the rest of the maxim—fpacit fructus
consumptos suos. It has been briefly indicated that this is not a
full statement of the Roman law at any period of its history ;4
much less is it so of the Scotch law, which is even more favour-
able than the system it copies to the possessor of a subject in
good faith, It is more nearly expressed by substituting for  fructus
¢ consumpti, fructus percepti, fruits ingathered ; for ¢ it is universally
¢ agreed that, by our customs, perception of the fruits is by itself
¢ sufficient for acquiring their property—so that if the fruits have
¢ been “ percepti” by the possessor, he may retain them as his own,
¢ though they should be still extant.”* It is not necessary that
they should be consumed—including, in that term, alienated or
immixed beyond recognition. But what the Roman law admitted
in deference to strict theory, though taking back with one hand
what it gave with the other, the Scotch law gives effect to in
practice—viz., that the property in the fruits passed to the bond
fide possessor of the principal subject by their mere separa-
tion? No act of ingathering is required on his part. By
separation the fruits cease to be part of the subject which pro-
duced them, and become independent things. If the principal
subject be heritable, they themselves are moveable, and subject to
an entirely different set of legal rules ; one of which is, that posses-
sion presumes property; and another, that possession corpore et
antmo of the principal subject is kept up as to its fruits solo
animno, even when severed, until they are removed by the act
of another.® The true contrary to fructus percepti, as understood
by the Scotch law, is fructus pendentes.

No distinction is made between fruits natural, industrial, and
civil When Lord Stair says that ¢ industrial and artificial profits,
‘in so far as such arise from the haver and not from the thing, fall
‘not under restitution, if once separate, he draws a distinction
which is unknown in practice, and would be unworkable; and he

9 Supra, p. 20. In Yellowlees v. W.S. 41, 58.
Alexander, supra, 7, the demand was for 4 In the Roman law it was different
the annual value as set out in the Valua- with the usufructuary and tenant-farmer,
tion Rolls applicable to each year of the for they had no proper possession of the

Ppossession, fruits before they themselves ingathered
4 Supra, p. 69, note. them ; cf. 35.36. 1. (2.1).
# Ersk. 2.1.26. 4 Ersk. 2.1.26.

4 D. Roxburghe ». Wauchope, 1825, 1

Acquirition of
ownership in
fruits,

Fruits natural,
industrial,
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introduces the principle of fairly rewarding labour into an institute
founded upon a totally different theory.** It is true that as to
one sort of industrial fruits—growing crops raised from seed—and
as to that alone, the rule is messis sementem sequitur ; so that if the
seed have been sown during bond fide possession, the crop goes
to the sower as its representative, though in the interval mala
Jides has supervened.*® But then there is no distinction between
what is the produce of nature and what of industry. The crop is
regarded as something manufactured out of the seed, and following
its fortunes. From a comparison of what has just been said with
the common law applicable to the rights of heir and executor on
the death of an owner of heritable property, or of the fiar and
the representatives of a deceased liferenter, it will appear that the
two proceed on the same fact—the character of each subject, as
moveable or heritable, at the date of the death, or at the com-
mencement of mala fides—and follow the same lines in making
the distinction®® So far, therefore, as the common law leads, it
will be safe to eke out the scanty authority on the present topic
with the more prolific literature of liferent and succession. With
regard to corporeal fruits, industrial or otherwise, it is only neces-
sary to say that artificial hay of the first crop is moveable, and
that it is doubtful whether the same is not true of the second
crop, it having been found lately to be an industrial crop as
between landlord and tenant, but in older cases heritable as
between heir and executor.”® Growing trees are always heritable
—uunless, perhaps, in nursery gardens.*?

The rents of a subject not actually occupied by the bond fide
possessor are its civil fruits. Arrears of rent which are due and
not paid are regarded as moveable, being separated by becoming
due from the subject producing them, and vested in the proprietor
or possessor independently.® If the rent be payable at the legal
terms, or its payment be conventionally postponed, the common-
law rule is to ascertain to what period of possession the payment
next due effeirs; and if that period has been completed by the
possessor in unimpaired good faith, he will be entitled to payment
from the tenant as fructus percepti® If the rents are forehand

45 He was probably misled by the use of 81 Cases in 2 B.C. 2, note 5; and Gor-
the words ¢ pro culturd et curd’in 35 1. don =. Gordon, 1806, Hume, 188.
(2.1), or by 45 D. (22.1), which was not 82 Ibid., and Begbie v. Boyd, 15th Dec.
a case of b. f. possession. The law is 1837, 16 S. 232.
clearly laid down in 48 pr. D. (41.1). % 2 B.C. 8; B. Pr. 1047 et scq., 1499
4 Ersk. 2.1.26. ¢t scq., and cases there ; and see infra, on
%0 8t.2.1.2; Ersk.2.2.4;2 B.C. 2. Sce the rights of liferenters, chap. 35.
under Fiar and Liferenter, infra, chap. 35. 54 Ihid.
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or anticipated, they vest in the possessor by his surviving the
term of payment, even though they be for possession not yet
completed.®

A question of much practical importance arises here on the two
Apportionment Acts.®®* These will be more properly examined at
length elsewhere; and it is only necessary to premise here that
their purpose is to vest all rents and other periodical payments
in the nature of income, as if they accrued from day to day, like
interest on money lent; so that, if one entitled to these payments
dies between terms, his personal representatives shall have right
to a proportion of the same, payable at the term next after his
death, corresponding to the period he survived. The earlier Act
confined this alteration in the law to the case of the termination
of limited rights; the Act of 1870 extends it to all cases where
apportionment is possible. Now, although the former Act, from
its style, was plainly drawn with special reference to England, and
though it could not have contemplated for that country any dond
Jide perception of rents (that being unknown to the law), it may
still be argued that, by the Act as applied in Scotland, the case is
provided for. The ¢determination’ of the interest of the bond fide
possessor by the entrance of bad faith, is just as total as that which
is caused hy the death of a liferenter or entailed proprietor; and
the Act of 1834 speaks of this determination occurring by death,
¢ or by any other means whatsoever, and goes on to benefit, not
only the executors of the person whose right is terminated, but
that person himself, plainly proceeding on his survivance. But
if any doubt remained as to the application of the earlier Act to
such a case, it seems removed by the perfect generality of the
second section of the Act of 1870—the only exceptions being
‘annual sums made payable in policies of insurance, which had
also been excepted in the Act of 18347 and express contrary
disposition by statute or otherwise.”®

88 Ibid.

o6 4 &5 Will. IV. c. 22, sect. 2; and
33 & 34 Vict. c. 85; see tnfra, liferent,
chap. 35.

57 Act 1870, sect. 6; Act 1834, sect. 3.

58 Latta v. Ecclesinstical Commission-
ers, 30th Nov. 1877, 6 Ret. 266. For the
rights of a bond fide purchaser of goods
from one not the true owner, see 1 B.C.
261, and English cases in note ; seco also
M‘Nair ». L. Cathcart, 1802, M. 12832;

Hamilton v. Chancellor, 13th Nov, 1833,
12 8. 22; Nisbet v. Cairns, 12th March
1864, 2 Macph. 863 ; Macgowan ». Robb,
29th March 1864, 2 Macph. 948 (mala
Jides); Agnew v. E. Stair, 19th May 1826,
48. 604 (N.E. 612). For the rules ap-
plicable to accounting for rents in case of
one possessing on an informal adjudica-
tion, see Smith v. Flowerdew, 28th June
1853, 16 1. 55.

Apportion-
ment Acts,
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B.—RECOMPENSE FOR MELIORATIONS.

The other benefit accruing to one in possession as owner, but
not really owner, from the fact that he possesses in bond fide, is -
his right to recompense for meliorations or improvements made by
him on the subject during his holding. This right rests on a
totally different principle from that which determines the pro-
perty of the fruits. It is obviously fair and equitable that he
who has possessed a piece of property in the honest belief that
it was his own, and has at his own expense, and on that foot-
ing, enhanced the value of the subject, should not be compelled
to give it up to the true owner, who in the meanwhile has been
ignoring or neglecting his rights, without some remuneration for
the improvements. It is also only fair that the true owner
should not be compelled to pay to the meliorator more than the
improvements are worth to himself on entry. The case is quite
different from other instances of meliorations. When these are
made by a lessee during his term, the claim for recompense is un-
favourably regarded, since they are presumed to have been made
by the tenant for his own convenience ; and the lease, statute, and
the common law of fixtures form the only test of the relative
position of the parties. There the contract is the norm; here no
contract can have existed. Improvements made by an heir of
entail in possession are provided for by statute. Those made by
a liferenter are open, on the one hand, to the same observation as
those made by a lessee—that they were made in contemplation
of the temporary nature of his tenure, and solely for his own
benefit—and on the other hand, to the contention that the fiar is
usually known, present in his own person or by an agent, cognisant
of what i3 being done to the property, and armed with the right
to interfere in certain cases. Silence on his part may sometimes
be as significant as express obligation of an acknowledgment of
liability to recompense the liferenter’s representatives. Accord-
ing as one of these or suchlike views overbalances the other, and
according to the nature of the improvements themselves, will be
the result of such a claim.®® Here an opposite set of considera-
tions comes into play. On the one part, the bond fide possessor

% As to meliorations by husband to Macph. 437; by a bankruptcy trustee,
wife’s property, Reedie v. Yeaman, 1875, Buchanan v. Stewart, 10th Nov. 1874, 2
12 Sc. L.R. 625; by mother on son’s pro- Ret. 78; and by a creditor holding a dis-
perty, Paterson v. Greig, 18th July 1862, position ex facie absolute, Nelson v. Gor-

24 D. 1370; by a mere ncgotiorum gestor, don, 26th June 1874, 1 Ret. 1093.
Fernie v. Robertson, 19th Jan. 1871, 9
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makes outlays on the property in the confidence that his tenure
is a permanent one, and they are consequently lavished with no
niggard hand. On the other, nothing in the way of implied
consent can be pleaded against the true owner, who may be
wholly ignorant or excusably diffident of his legal right. There
being no contract, the equitable rule is here applied, ¢ Nemo
¢ debet locupletari aliend jacturd,—thus paraphrased by Stair:®
‘ Whatsoever turneth to the behoof of any (in rem versum) makes
¢ him liable for recompense, though without any engagement of
“his own;’ and by Pothier, ‘ That rule of equity which per-
‘ mits not that any one shall enrich himself at the expense of
¢ another.’® The rule is taken from the Roman law, which
abounds with regulations for the guidance of the judge in all
conceivable cases. It is more in accordance with the genius of
the Scotch jurisprudence, while adopting the general doctrine, to
leave each case to be decided on its special circumstances. At
the same time, the views of the Roman jurists are instructive,
more especially when, as in the present instance, the Scotch law

is meagre. They are accordingly shortly stated below.%*

60 St. 1.8.6.7; Ersk. 1.7.33 and 3.1.11;
otherwise n. d. ex alicno damno lucrari;
in Cic. de OfT. 3.5, ‘ ut non liceat sut com-
¢ modi causd nocere alteri;’ and *detra-
“here de allero sui commodi causd ;’
Kames, Equity, i. 140-168, discusses the
whole doctrine ; see also ii. 146 ef seq.; B.
Pr. 538; Bayne, 82.

61 Pothier, Propriété, § 346, p. 228.

62 Two cases are excluded. No recom-
pense can in any case be demanded by
a thief or violent possessor—1 C. (8.51);
nor any for outlay directly connected with
the rearing and ingathering of the fruits;
it must be expended on the subject itself
—46 D. (22.1), 1 C. (7.51). With refer-
ence to this last, the mald fide possessor
has a right to recompense for tmpensa
necessarie—outlay necessary for the up-
keep of the subject—and for sums paid by
him in extinguishing burdens on being
pressed by the creditors. He is liable for
deterioration or destruction through his
dole or culpa, but not for that which is
accidental ; and, as already pointed out,
for fruits consumed, ingathered, or which
ought to have been ingathered (fr. per-
cipiendi)—5.22 C. (3.32). The law, 38 D.
(5.3) which misled Cujace, Obs. x. ¢. 1,
and Stair, i. 8.6, and seems to go further

than this, is to be confined to the case of
hereditatis petitio, the possessor defending
which is regarded as megotiorum gestor.
The bond fide possessor, besides not being
liable for anything which happened to
the subject during the subsistence of his
good faith, and besides his right to the
fruits (supra), and to tmp. necessarie, has
a claim to recompense for impense utiles
—i.e., such as add to the selling value
of the property without being required
for its preservation, and that by way of a
claim in the process of Rei vindicatio—5
C. (3.32), 30 I. (2.1); but only in so far
as the value at the date of the action was
actually enhanced, and provided the esti-
mated enhancement do not exceed the sum
laid out. The amount is largely in the
discretion of the judge. Neither class of
possessors has a claim for imp. voluptuarie
—such as do not raise the market value of
the subject. There is a right to retain
possession—48 D. (41.1), 14 §1, 29 pr. D.
(10.3), by exception to the Rei vindicatio,
until these counter-claims are settled. See
on the whole subject—Pothier, Propriété,
§§ 343-353; Pagenstecher, ii. 170 ef seq.,
Vangerow, i. p. 654 et seq.; Weiske's
Lexicon, xiii. p. 101 e seq.; Puchta, §
171 ; Arndts’ Pandekten, § 168. See
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The position of the bond fide possessor with reference to recom-
pense for ameliorations, according to the law of Scotland, will be
best illustrated by contrast with that of the mald fide possessor.
The rules applicable to the nature and subsistence of bona fides,
as detailed in the preceding part of this chapter, apply equally
here.® 1In one case the rights and liabilities of a mald fide pos-
sessor were the subject of very careful examination. The pursuer
had, in the absence abroad of the defender, who was proprietor of
a piece of vacant land, entered into possession, on the footing
apparently of holding a bill of the defender’s, and the title-deeds
impledged, in security thereof, by parties who had no right to
pledge them. A purchaser from the pursuer, for £25, erected a
house on the ground at a cost of more than £200, both of which
sums had to be returned, and the subject, as improved, thrown
back on the pursuer’s hands, as he was not in a position to give
the purchaser a title. The defender, on returning home, obtained
decree for delivery of the titles, and decree of removing against
the pursuer, who now sued for recompense for the ameliorations,
as having heen made in bond fide. The defence was laid on mala

fides as a bar against claim for recompense, and was unanimously

sustained.® The bad faith was held to be clearly proved, and
Lord Stair’s dictum ® that ‘even he who mald fide buildeth upon
¢ another man’s ground, or repaireth unnecessarily his house, is
¢ not presumed to do it animo donandi, but hath recompense by
¢ the owner in quantum lucratus, was expressly repudiated by the
help of Erskine.® There must be hardship somewhere, and it is
better to throw it on the usurping possessor than on the innocent
owner. That a mald fide disburser had not a claim in equity for
recompense was held to be the true drift of the Roman law, and to
have been the principle assumed in discussing all claims founded
on bond fide ameliorations. It will be remembered that the mald
Jide possessor has to restore all the fruits. It was here laid down
that he has no claim for what the Roman jurists called impense
utiles. Has he, as in Roman law, a claim to be recompensed for
outlays necessary for the preservation of the subject? Some

Code Nap. 1381,1635 ; Preuss. Landrecht.
i. 7.204-217; and authorities quoted in
Barbour, infra, &.

6 But see Wilson v. Dundas, 1695, 4
B.S. 286, where recompense was given in
absence of a justus titulus. Sce case of
bona fides induced by the agent of the
owner—DufT, Ross, & Co. v. Kippen, 1871,
4 Sc. L.R. 299.

¢4 Barbour v. Halliday, 3d July 1840,

2 D. 1279 ; see also D. Hamilton v, John-
ston, 4th Feb. 1877, 14 Sc. L.R. 298.

63 St. i. 8.6. For the meaning of the
Roman text quoted, see note 2, For cir-
cumstances proving mala fides, see Sess.
Papers to Ritchie v. Robertson, 7th June
1832, 10 8. 621.

6 Ersk. 8.1.11; in Bankt. 1.9.42,
there is only a statement of the Roman
law; B. Pr. 538.
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parts of the opinions of the judges are general enough to deny
any such claim; but the conclusions of the action, and the care-
ful note of the Lord Ordinary, confine these opinions strictly to
the matter in hand : and it may be anticipated, should the question
arise, that the Roman jurisprudence would be followed, and in-
demnification given for necessary outlays. These differ from the
other matters now under discussion,—from the fruits, as coming
directly out of the possessor’s pocket, and not having any neces-
sary connection with the produce of the subject; and from melio-
rations, as being that which the true owner would have had to
execute himself, and the neglect of which would be both ruinous
to the subject, and in many cases contrary to the law. These
distinctions point to the justice and equity of the Roman rule.

A celebrated case,” decided in last century by the House of Yrurk Buil-
Lords, is worthy of examination as having been referred to the 4fsss
category of bond fide possession by a very high authority;® while ®tated,
its circumstances, and the tenor of the final judgment, both point
to a different view. Mackenzie, who was common agent in the
ranking and sale of the bankrupt estate of the York Buildings
Company, purchased for his own behoof part thereof at a judicial
auction confirmed by decree of the Court; and, having paid the
price and got infeft, remained for eleven years in uudisturbed
possession, and expended large sums in buildings and other im-
provements. The House of Lords, in the first appeal, reduced
his right, and ordered him ‘ to refund to the pursuer all the rents
¢ and profits which he had received out of the estate in question,
‘and an adequate consideration for the enjoyment of such part
¢ thereof as he occupied himself; but without prejudice to the
¢ title of the defender to reclaim all such sums of money as he
¢ had paid for the original price thereof, and also for the perma-
‘ nent improvement of the same, with the interest thereof to be
¢ computed from the time when the same were advanced, and paid
¢ according to such rates as the Court of Session should appoint.’
There then followed directions saving the rights of bond fide les-
sees and others, ordering an accounting and reconveyance of the
estates on payment of what might be found due to the defender,
and remitting to the Court below.® On the case reaching the
same House by a second appeal, on the question of accounting,

® York Buildings Co. ». Mackenzis, 1 Macq. 461.
1793, M. 13367, revd. 1795, 8 Pat. 378, % This detailed judgment was drawn
and 1797, 3 Pat. 579. up by Lord Thurlow (or by his famulus),
68 Per L. Brougham in Blaikie Bros. ». and approved by Lord Chan. Lough-
Aberdeen Ry., in H.L., 20th July 1853, borough.

F
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the judgment of the Court of Session was affirmed, which found
Mackenzie entitled to claim the expense of making up his titles
to the estate; of enclosing and making plantations and a shrub-
bery adjacent to the mansion-house; of building a mansion-house
and offices and another house on the estate; but not of boring
and sinking for coal, since that did not seem to have been for the
benefit of the property ; and not entitled to a factor’s fee for receiv-
ing the rents and managing the estate. © He was taken as having
each year's rent on hand at Martinmas,”® and as liable for interest
from that date in each year; and he was found not liable for the
pursuer’s expenses in the reduction. The principle on which the.
improvements were allowed was, that they were of a permanent
kind, and proper for the estate; and as to the guantum to be
allowed, the expense of making them was taken in preference to
going into a proof of whether they ‘ would weigh more [or less}
¢ in the sale of the estate than the expense.’

In examining this important case,” it will appear significant
that though the plea of bona fides was raised in the arguments for
both parties, not a word is said of it in the opinion of the Lord
Chancellor as the ground of his judgment, unless it be in the matter
last mentioned. On the one hand, Mackenzie was in the honest
belief that the sale made by himself in a fiduciary capacity to him-
self as an individual was unchallengeable, and that he was the true
owner; and it was the opinion of a majority of the Court of Ses-
sion that he was so. On the other hand, he was both vendor and
purchaser, and it would have been of the worst example to allow
the element of personal profit, possibly adverse to the beneficiary,
to creep into the relation—one uberrime fidei—between him and
the beneficiary. The possessor was, accordingly, treated neither
as a bond fide possessor, since he had to return the value of the
fruits—nor as a mald fide possessor, seeing that he had a claim for
meliorations. The judgment, as framed and explained, was in.
fact a well-devised attempt to restore things to their original
position before the invalid sale, so far as that was possible in the
altered circumstances. Though the case is of no direct authority
in the present matter, the principles of accounting will be found
very instructive.”

A modern case™ presented some features of difference from
that which has just been examined, but was decided on the same

70 This arbitrary rule was not approved 722 (N.E. 728), (meliorations reserved);
by the L. Chan., but was acquiesced in.  Gillies v. Maclachlan’s Reps., 11th Feb.
71 See obs. in note to Blaikie Bros.s. 1846, 8 D. 487 (credit given).

73 Mackenzie’s case was followed in 7 Douglas v. Douglas’s Trs., 20th July
Jeffrey v. Aiken, 16th June 1826, 4. 8. 1864, 2 Macph. 1379.
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principles. A trustee, in the bond fide belief that he was entitled
to alter the directions of the truster, purchased with the trust-
funds (taking the title in his own name in fee-simple) a landed
estate of a different description from that directed by the trust-
deed to be purchased and entailed on the trustee himself and a
series of heirs. The trustee laid out a large sum of his own in
meliorations. After his death the heir of entail under the trust
was found entitled to the option either to demand a reconveyance
on giving credit in the accounting for the original price and sums
shown to have been expended on improvements, or to obtain pay-
ment of this price with interest, after making allowance for the
trustee’s liferent use thereof—that option being well established
in all cases of investment of trust funds in violation of the trust.”
Here the fruits or rents were not returned, since the trustee was
entitled to the possession in any view, and the only doubt was as
to the absolute nature of his right.

Coming now to the recompense due to bond fide possessors in Rights of bond

the simpler case, which involves no fiduciary relations, his first
right in time is that of retaining possession till his claim has been
ascertained and paid.” But this is only in security. His good
faith has ceased, and he is liable to all the consequences of mald
Jide possession, and to account accordingly. From this position
he may free himself by obtaining the appointment of a judicial
factor.™ There is no jus refentionis where no title can be shown;
the dond fide possessor must remove at once.”

The claim for recompense is limited to the actual improvement,
as at the date of settlement, consequent upon operations per-
formed on the property during the bond fide possession.™ In
other words, the true owner, in vindicating his property, is liable
to account only in quantum lucratus est, to the extent to which he
has been enriched ; the claim against him is only de in rem verso.™
On the one hand, he cannot demand that the rents or fruits
acquired by the possessor should be by him imputed to the pay-
ment of the principal of any burden upon the property, but only

to defraying the interest.® On

74 Per L.J.-C. 2 Macph. 13885.

78 Binning ». Brotherstones, 1676, M.
13401; York Buildings Co. ». Mackenzie,
supra, * (1st appeal).

76 York Buildings Co., ® (2d appeal).

77 Beattie 0. L. Napier, 27th May 1831,
9 8. 639.

78 See a case in which the claim was of
the nature of an action of repetition, the
bond fide possessor having, under a mis-

the other hand, he ’is not liable

taken view of his rights, purchased the
subject over again at a value enhanced
by his meliorations.—Yellowlees v. Alex-
ander, 17th March 1882, 9 Ret. 765.

7 8t. i. 8.6-7; Ersk. 3.1.11; Bankt.
1.8.15; B. Pr. 538 ; Kames, Eq. i. 140 e¢
seq. ; Binningv. Brotherstones, supra, 7 ;
Ratherford v. Rankine, 1782, M. 13422.

8 Gordon v. Maitland, 1757, M. 1727 ;
Cleghorn v. Eliott, 10th June 1842, 4 D.

Jide possessor

to recompense,

De in rem
verso.
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for the whole sums actually expended on improvements, unless it
be proved that these remain, at the date of valuation, of the full
value of the expenditure® If the case should occur that, on
account of rise of wages or other reasons, the worth of the melior-
ations to the estate is greater than the sum originally expended,
it is probable that this sum would be taken as the maximum of
recompense, as in the Roman law.®® The exact amount will be
ascertained by valuation ; and where the subjects have been all
along let, the safest guide will be the actual rise in rent.® But
both in this case and in that of natural possession, it will usually
be necessary, in view of the (till recently) constant rise of herit-
able property in some if not all parts of the country, to distin-
guish between the increase which is directly referable to the
improvements, and that which is due to the so-called ‘natural
‘ increment of value’ Recompense is due only for the former.*
The meliorations must be of a permanent kind,*® such as are not
exhausted within a short period, and such as enhance the sale-
able value of the subject® The ordinary outlay against tear
and wear founds no claim, since it is set against the rents or
annual profit of occupancy.¥ The application of these rules will
be for the equitable consideration of the Court, according to the
circumstances of each case.®®

Though there is no authority on the matter, it would seem to
follow, from the principles already discussed, and from the Romaun
jurisprudence, that the rules, as between fiar and liferenter,® in
the case of destruction of the subject possessed—as a house de-
stroyed by fire—are equally applicable to the present subject. If
the bond fide possessor, or those for whom he is responsible, have
been in fault, the true owner will have a right to indemnification.
If not, and the destruction has been damno fatali—Dby pure acci-
dent—as the possessor is nowise bound to rebuild, so he is not
liable to make good the loss. If, in the latter case, he never-

1389; see Bowie v. Corbet, 1679, and
Trail v. Moodie, 1728, M. 13405-7; 2
Kames, Eq. 147,

81 8ee remarks on cases of York Bgs.
Co. and Douglas, supra, pp. 81, 82.

& Supra, %,

8 Qee Jack ». Pollock, 1665, M. 13412,

8 Douglas v. Douglas’s Trs., supra, 7,

8 York Buildings Co., supra, %, for ex-
amples ; Mags. of Selkirk v. Clapperton,
13th Nov. 1830, 9 S. 9.

8 Impcnse utiles, not voluptuarie, as
these misleading terms are construed in
the Corpus, supra, 2,

® Binning v. Brotherstones, supra, ™.
In this respect the Scotch seems more
equitable than the Roman law.

5% As to meliorations on subjects life-
rented, see Halkett v. Watt, 1672, M.
13412 ; and Laird v. Fenwick, 1807, M.
App. Liferenter, No. 8.

& See tnfra, chap. 35. See 2 Hunter,
p- 246. The statement in the text seems
consistent with the rule ®res perit suo
¢ domino,’ as construed by the House of
Lords in Bayne v. Wnlker, 8d July 1815,
3 Dow, 233.
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theless repairs or rebuilds the tenement, he is entitled to claim
recompense for melioration, just as if there never had been in
his possession anything more than the mishap left behind it. If,
however, he has been insured, he will be liable for the money
paid him with interest ; or if it has been laid out in rebuilding or
repairing, his claim for recompense will be diminished to the same
amount. It has never been decided that he will be liable for
accidents, if uninsured, even where insurance is matter of the
most ordinary prudence.



Some defini-
tions,

Rei vindicatio.

86

CHAPTER V.

OWNERSHIP IN GENERAL.

PROPERTY, in the legal sense of the word—ownership or dominium
—as first introduced into Europe by the Roman jurisprudence,
has been variously defined. It is nowhere formally defined by the
Roman writers or legislators; and their descriptions of the institute
are very meagre. The nearest approaches to a definition are pas-
sages in which property in slaves is called an ‘unimpaired power’
over them ;! and that is said to be mine of which it could not be
said that any part belonged to any other person® Blackstone?
describes property similarly as ‘that sole and despotic dominion
¢ which one man claims and exercises over the external things of
¢ the world, in total exclusion of the right of any other individual
¢ in the universe” The most philosophical codes of modern nations
are not much more satisfactory. The Code Napoléon* calls it ‘the
‘ right to enjoy and dispose of things in the most absolute way,
¢ provided no use is made of them which is forbidden by law or
‘ regulation.” And the Prussian Landrecht® lays it down that  the
¢ proprietor is one who is entitled, himself or through a third
¢ party, to dispose at his will of the substance of a thing, to the
¢ exclusion of others” Coming nearer home, Lord Stair is at once
more pithy and more accurate, where he says that ‘a right real
¢ is a power of disposal of things in their substance, fruits, or use,’
meaning thereby, as he has premised, dominion.® And Mr Erskine,
in his corresponding passage, defines property as ‘the right of using
¢ and disposing of a subject as our own, except in so far as we are
¢ restrained by law or paction.’?

These quotations may serve as fair statements of the view taken

1 ¢ Jllibata potestas,’ 2 D. (1.6). 5 1. 8.1.
2 25 pr. D. (50.16). 6 St. 2.1.1. ; see Skene sub voce ¢ Feo-
32 Bl Com., p. 1 (Kerr's ed. ¢dum’; Craig. 1.9.9 ; Bankt. 2.1.6.

4 Art. 544, 7211
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of the nature of property in the systems of law from which they
are culled. But the insufficiency of one and all can hardly be
disguised. Some of the explanations are no definitions at all;
others go hopelessly wrong. It will clear matters greatly to trace
them all back to the root from which they together sprang. That
root was the action of Rei vindicatio—a form of process anterior
to, or at least contemporaneous with, the earliest legal notion of
property in Europe. It was brought by one claiming a corporeal
subject against its possessor,® and thus marked the epoch at which
property was legally separable from possession. But the claim
was put, not upon an obligation lying on the possessor to surrender
the subject, but on a plea which would have been equally good
against the whole world® The vindication—thence termed an
actio in rem—was thus opposed to the condiction, the action to
enforce an obligation against one determinate person, thence called
an actio in personam.® The corresponding terms, applicable to
the rights sued on, are jus in re and jus ad rem—the former a
Roman phrase, the latter one invented by the civilians. It might
have been supposed that the former would have been used by the
Roman experts (as by Lord Stair) as applicable to and inclusive
of property, the highest right of all. But a true instinct forbade
such a use; and as matter of fact, the phrase in the Corpus juris
civilis only appears as referring to subordinate jura in re aliend,
such as servitudes and pledge. The reason will appear presently.

It would be needless to pile up references to the various authors
who have laboured to elucidate a matter which at first sight seems
so simple. But one word must be said of the elaborate exposition
presented to his students by that learned pedant in definitions,
Mr Austin® He accurately defines real rights (jura in rem, as
he prefers, though without authority in the Roman law, to term
them) as ‘rights residing in persons, and available against other
¢ persons generally,’ or ¢ facultas persone competens sine respectu ad
¢ certam personam, and includes in these the right of a father in
his child, and of a guardian in his ward, as well as of a master in
his slave.® He then says that ownership or property is a species

8 This origin still appears in the def. of
Grotins—*d. est facultas qud quis rem
¢ non possidens eam jure qus potest.”

® ‘Hanc ego rem ex jure Quiritium
¢ meam esse aio.”—Gai. 4. 16.

10 25 pr. D. (44.7); St. and Ersk. supra,
1 B.C. 298.

M Jurisprudence (1st ed.), ii. 33, 85,
477, 480 ; iii. 1568, 163 : and authorities
cited in the first passage. Add Pufendorf

de j. nat. et gen. 4.4.1, who points out
that the thing itself suffers no change in
its qualities—there being only in dispute
arelation towards other persons in respect
of the thiung.

12 My revered teacher, Von Vangerow,
discovered, in the relation of a freeman, a
freedman, and a slave, to his own person,
quiritarian ownership, bonitarian owner-
ship, and the entire absence of ownership !

Austin’s defi-
nitious,
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of jus in rem, and defines it as ‘ the right to use or deal with some
¢ given subject in a manner or to an extent which, though it is
‘ not unlimited, is indefinite ;’ or in another place, ‘any right in
¢ rem (cspecially over a thing) indefinite in point of user’ Pro-
perty, then, is a right.  Is it so?

As a test of the accuracy of the Roman nomenclature, let it be
inquired what it is that distinguishes dominium from the rights
strictly called jura in re. The answer is at once suggested by Mr
Austin’s own definition,—that the former is indefinite in user;
the latter, such as a predial servitude, well defined. In other
words, the uses which flow out of ownership cannot be exhausted
by enumeration. The owner cannot be said to have the right of
usufruct in his own property.’® Such jura in re diminish not the
property, but its use; and when they cease to exist, the gap they
made is at once, and ipso fuacto, filled up* Now it is of the
essence of a right that it shall be certain or ascertainable; and it
matters nothing in this respect whether it is maintainable against
all the world or only against a single individual. The pursuer in
a Rel vindicatio did not allege against the possessor a right to
seize upon, carry off, use, enjoy the fruits of, or alienate the sub-
ject.” These would have been definite claims. He only pleaded
that the thing was his; and in doing so, he maintained what
included all these rights, and yet was something quite different
in its own nature—for these rights could only come to have
existence as such by coming into the person of one who was not
the proprietor. And to whatever extent these subordinate rights
may be given off, the ownership or property remains one and
indivisible.'® It follows that ownership is neither a right nor a
bundle of rights.

Ownership or property may be defined as a legal relation sub-
sisting between a person and a thing, whence flows to the former
the right to use and dispose of the latter indefinitely, so far as he
is not restrained by law or paction.” In this statement these pro-
positions are involved : The relation must be one recognised by law:
the thief has therefore no ownership in the thing stolen. The

13 5pr. D. (7.6); 26 D. (8.2); 45pr. D. of ejectment, whereby a question of
(50.17). property is determined by s possessory

14 Called by civilians the elasticity of action.
ownership. Pagenstecher, p. 7; 41. (2.4); 16 As to common property, see chap. 30.
8 pr. D. (3.33); 3 § 1, D. (7.2); Gaius, 17 Vangerow, § 295. Besides the autho-
2.30; Paul, Rec. Sent. 38.6.28, in rities already quoted, see Gesterding, p.
Huschke, p. 387. Remark the verbs in 2 ; Pagenstecher, p. 8; Puchta, § 231;
these passages. Warnkonig, § 202 ; Arndts, § 130. And

18 Mr Austin may have been uncon- see David Hume's 40th Essay—on the
sciously misled by the English practice Passions (note).
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relation postulates a person—and involves much of the law of
persons,—and a thing, which must be a subject capable of appro-
priation. The right to use and dispose of the thing is usually

summed up—but, as above pointed out, without any attempt at

exhaustiveness—as the jus utends, fruendsi, et abutendi; the right of
use, enjoyment of the fruits and of definitive use—including, in the
latter phrase, right to destroy, to convert, to burden, and to alien-
ate. It is further involved in the definition that the relation is
exclusive of the interference of every other party, and absolute
with reference to the thing itself. =~ But this eminent control,
though indefinite as are the capacities of mankind, is limited in
certain well-defined ways by general law, and may be restricted
by the provision of man. The greater part of this work will be
concerned with the rule of exclusive and absolute use, and the
limitations of both kinds which it suffers in practice.

The ‘ things’ which are alone to be treated of in the following

ges, include all such heritable subjects as do not lie in obliga-
tion, and they are chiefly corporeal, though such anomalous rights
as those relating to harbours and salmon-fishing may seem to form
an exception. The point of view taken up with regard to them
is that of a person holding, on titles admittedly valid, the relation
of proprietor towards them. And the leading question will be,
How far does that relation admit of his going in dealing with the
subjects of his ownership ?

From this point of view the only requisite in the nature of the
things themselves is that they should be capable of appropriation—
patient of absolute and exclusive use by an individual. The only
subjects of which this cannot be properly predicated are what the
Romans called ¢ communia omnium '—things the property of which
belongs to no person, but the use to all® The only way in which
these become the subject of legal treatment is when an attempt is
made to restrict this common use. Such subjects are the light,
air,”® and running water.®® The sea and its shores, which were
considered common by the Romans, claim attention elsewhere.?
All other things, whether res publice, res universitatis, res sacre,
religiosee, or sancte, are the property of some one, though it may be
under trust for certain purposes. If they are vested in no one else,
they ‘ are by our feudal plan deemed regalia, or rights belonging to

18 1, (2.1); 2D.(1.8); Cr. 1.15.1; St. 19 Their use will come more convenient-
and Ersk. 2.1.5. Not ‘ common property’ ly under the head of Servitudes, chap. 26.
—Gliick. Com. 2.460. Called also public % Infra, chap. 29.

—112 D. (50.18), 8 pr. D. (43.8). 3! Infra, chap. 15.
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of ownership.

Things incap-
able of owner-
ship.



90 OWNERSHIP IN GENERAL.

¢ the Crown.”2 The way in which these public and other rights
affect the private proprietor will constantly recur in the sequel.

Subject to what has just been said, the rule is, that the owner of
“land holds the property of everything within his boundaries a calo
usque ad centrum ; or, as Craig has it, inter celum et inferos *—of
everything above, on, and beneath the ground. The immediately
succeeding chapters will illustrate this rule under the head of
Boundaries, Accession, Fixtures, Part and Pertinent, Game,
Minerals, and other minor rights.

22 Cr. 1.15 and 186, tot. tit., 2.8.14 ; St. 3 Cr. 2.8.17; St. 2.3.60; Ersk. 2.6.1;
2.1.5; Ersk. 2.1.6 ¢ seq. ; Bank. 1.3.20; B. Pr. 940.
B. Pr. 638 et seq.
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CHAPTER VL
BOUNDARIES.

It is beyond the scope of this work to assist the conveyancer, Boundaries
when drawing a charter or a disposition, in framing descriptions of #ereraily:
lands and heritages, whether that be done by express words or by
reference ; it is more the aim of this chapter to enable the pro-
prietor or his agent to discover what and how much be owns
under his titles. The description he finds there may be that of
a bounding charter, wholly or partially,! and may proceed either
by reference to a specified prior possession, or by a detail of the
physical limits, or by measurement, or by any or all of these com-
bined. Or, on the other hand, the subjects may be described by
some general name, more often a string of uncouthly-spelt names,
not defined in any of these ways. In case of dispute about the
comprehension of titles of the latter sort, the only criterion is
possession, the consideration of which will fall most suitably
under the head of Part and Pertinent. The present chapter will
be concerned more particularly with bounding charters.

The peculiarity of a bounding charter is, that no amount of
possession under it of a corporeal subject beyond the limits can
enable the possessor to vindicate the ownership thereof. He owns
so much as his charter gives him: to acquire in that way pro-
perty in anything beyond would be to fly in the face of his title.

Bounding
charters,

1 Girdwood v. Patersons, 3d June 18783,
11 Macph. 647.

* St. 2.3.26; Ersk. 2.6.8; B. Pr. 738;
Young v. Carmichael, 1671, M. 9636 ;
Thomson ». Grieve, 1688, 2 B.S. 118;
Wilson v. Dundas, 1695, 4 B.S. 236;
Suttie v. Gordon, 26th May 1837, 15 8.
1037 (complicated by a lease) ; Ross v.
Milne, Cruden, & Co., 16th Feb. 1843, 5§
D, 648; 8t Monance v. Mackie, 5th

March 1845, 7 D. 582; Stewart v. Green-
ock Harbour Trs.,, 12th Jan. 1866, 4
Macph. 283. DBut see Watt v. Paterson,
10th Nov. 1813, 2 Dow, 25 ; referred to
in Gordon v. Grant, infra,3 Reid v.
M‘Coll, 25th Oct. 1879, 7 Ret. 84, is open
to these observations: that a boundary
by the lands of A does not, so far as that
boundary extends, infer a bounding title ;
that the existing march-stones were not
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For this purpose, any specification of a limit is good so far as it
goes ; as, for instance, that the subject is within a parish named.?
But the contrary is true of such ‘ concomitant privileges ’ as natu-
rally accompany the ownership of lands, such as servitudes, even
although there be no clause of parts and pertinents ;* and incor-
poreal rights, such as salmon-fishings.®

Where a bounding charter is so precise and intelligible in its
terms as to enable the Court, without further inquiry, to fix the
boundaries, no proof of possession will be allowed ;% or if a proof
has been led, it will be disregarded.” But as in the interpretation
of all other documents, so here—if the limits given are ambiguous
and unintelligible without extrinsic evidence, a proof will be neces-
sary, in which prescriptive possession by the grantee, or acquies-
cence by the grantor, will be important elements. Thus, where
« pier, a word of vague extent, was part of a boundary, proof of
the meaning intended to be put on it was allowed, and one part
of the evidence admitted was an advertisement (required by the
Burghs Act of 1822), which was referred to in the articles of
roup and the disposition.®

Where the subject is described, both by its physical meiths
and bounds, and by a specified possession or measurements, grave
discrepancies may appear. The rule is, that the physical bound-
aries must govern, if they are clearly set forth; and that the
particulars added are merely demonstrative or illustrative, not
taxative of the extent.’ Thus, infeftment in a mill with four
acres of land, on which there had been immemorial possession of
six or seven acres, was held to be a good defence against a removing
from the surplus lands!® The rule was put very strongly by Lord

mentioned in the titles; and that the
only relevant question in the case was as
to the proof of the defender’s prescriptive
possession.

3 Hepburn ». D. Gordon, 25th Nov.
1823, 2 S. 525 (N.E. 459); Gordon ».
Grant, 12th Nov. 1850, 13 D. 1.

4 Liston v. Galloway, 3d Dec. 1835, 14
8. 97, and 2 Bell, T11. 129 ; Beaumont v.
L. Glenlyon, 11th July 1843, 5 D. 1337,
esp. L. Ordinary’s note; see Borthwick
». L. Borthwick, 1668, M. 9632; Brand
v. Charteris, 18th Dec. 1841, 4 D. 292.

5 E. Zetland v. Tennent’s Trs,, 26th
Feb. 1873, 11 Macph. 469; cf. B. Dal-
housie v. M‘Inroy, 3d March 1865, 3
Macph. 1168.

¢ Darroch v. Ranken, 9th Dec. 1841,
4 D. 219,

7 Gibson v. Bonnington Sugar Co., 20th
Jan. 1869, 7 Macph. 394. See the cases
of peculiar boundaries, infra, p. 94.

8 Davidson v. Mags. of Anstruther-
Easter, 25th Nov. 1843, 7 D. 342.

? Borthwick ». Strang, 1799, Hume,
513. In a Canadian case the Privy Coun-
¢il Committee held, with obvious justice,
that if the words indicating boundaries
are equally susceptible of two interpreta-
tions, that one is to be taken which comes
nearest giving effect to the measure-
ments—Heirick, ». Sixby, L.R. 1 P.C,
436.

10 Douglas v. Lyne, 1630, M. 2262 ; cf.
Hannay ». Creds. of Bargaly, 1785, M.
13334 ; Gray ». Hamilton, 1801, M. App.
Sale, No 2; Brown v. Kyd, 1 Dec. 1813,
Hume, 700. ¢ Merkland’ does not iwm-
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Justice-Clerk Boyle, in a case where both march-stones and meas-
urements were given: ‘I can find no authority for holding that a
¢ bounding charter is to have reference to the quantity of measure-
‘ ment. Stair, Erskine, and Bankton all describe bounding char-
¢ ters in words exclusive of measurement.’!* This does not mean
that measurements fail for all purposes to make the title a bound-

ing one; though the decision is an authority for Mr Duff’s opinion

that measurements pure and simple are no bar to the accession of
additional space by prescriptive possession.® The question as to
the effect in that way of measurements standing alone is, however,
not likely to arise. But in many cases the measurements have been
held to be taxative, and thus to dominate over the physical descrip-
tion or general name. This may be the result of the use of
words plainly taxative;™ or by making the feu-duty depend on
the extent—as so much per acre, the measurement being given.'*
Perhaps even exact lineal measurements of length and breadth
may be decisive where an estimate of the area would not.® It
may therefore be held that Mr Bell is supported neither by
authority nor by principle when he says, that ‘ when the subject
‘is, by name or otherwise, clearly pointed out, a superadded
 measurement is generally held as taxative.’’* This is the excep-
tion rather than the rule. But it is different where a reference,
enumerative of the lands as possessed by certain tenants, is ap-
pended to a general name of subjects, the physical limits of which
are not specified. The reference is then held to be taxative!
unless the possession is decisive to the contrary.® Again, a
definite physical boundary may have to give way to other con-
siderations besides a taxative measurement. A curious instance
of this occurred early in the century. A party had right by
succession to two contiguous estates, by separate titles holding of
different superiors. Prior to his succession, 300 acres had been
added to one of these by being separated from the other by a
dyke. The first was sold, one of the boundaries being this dyke ;
and then the other to a different purchaser, as described in the
old titles, without any reference to the curtailment. In a question
port a bounding charter—Spence v. E. 14168; cf. Harley v. Campbell, 16th Jan.
Zetland, 25th Jan. 1839, 1 D. 415. 1822, 1 8. 238 (N.E. 226), where bound-

U1 Ure v. Anderson, 26th Feb. 1834, ary and measurement combined to repel
12 8, 494; Fleming ». Baird, 12th June an application for diminution of feu-duty.

1841, 8 D. 1015; L. Moncreiff in Off. of 15 See L.P. in Hunter v. L. Adv., 25th
State v. Smith, 11th March 1846, 8 D. June 1869, 7 Macph. 899, 906.

711, 721. 16 B, Pr. 738.
13 Duff, Feud. Conv. § 47. Y Murray ». Oliphant, 1634, M. 2262.
13 Ibid. 18 Gardner v. Scott, 6th Dec. 1839, 2 D.

14 Hepburn v. Campbell, 1781, M. 185, revd. 3d March 1843, 2 B. App. 129.

Identification
by possession,

and by holding.
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between the two purchasers, it was held that the latter had the
feudal title to the 300 acres. There had been no express annexa-
tion thereof to the first piece of land, and the second purchaser
got all of the second subject that the grantee had from his
superior.’?

A plan docketed and referred to in the title ‘is fully as good

“as any words describing the line of boundary.’® The same

rules apply to it as to other bounding titles; and it will depend
on the circumstances of each case whether the plan shall prevail
over other descriptions,® or be held as superseded.® So much for
the rules applicable to boundaries generally. The old actions
of perambulation and molestation have been already noticed.
Peculiarities in the rules respecting certain sorts of boundaries
now deserve attention.

In early times in Scotland the only mode of indicating bound-
aries was by march-stones, solemnly set up by the parties and
known to the neighbourhood. The care which was taken to pre-
serve oral evidence of their authenticity is shown by the practice
recorded by Stair, that ‘boys used sometimes to be laid down upon
¢ them and sharply whipped, whereby they will be able to remem-
‘ ber and be good witnesses as to these marches when they are
* very old, that impression on their fancy lasting long.’# Pending
a dispute about boundaries, neither party is entitled to set up
march-stones along what he conceives to be the line of march,
and the Court will interdict him without inquiring into the
accuracy of the line® Those stones only are entitled to the
name of march-stones, which have been set up under judicial
authority, or by consent of parties, either express or implied.®
March-fences were in fact unknown prior to the statute of 1661,

1% Livingstone v. Clark, 81st May 1821,
1 8. 44 (N.E. 48); cf. Lang v. Mags. of
Dumbarton, 29th June 1813, F.C. (per-
sonal bar),

2 L.P. in North British Ry. v. Mags.
of Hawick, 19th Dec. 1862, 1 Macph. 200.

% Glassell v. E. Wemyss, 22d March
1806, 5 Pat. 104, In N.B. Ry. o
Moon’s Trs., 8th Feb. 1879, 6 Ret. 640,
a plan coinciding with measurements out-
weighed a descriptive boundary.

22 Paterson v. Carnegie, 27th May 1851,
13 D. 997. For observations on the value
as evidence of the Ordnance Survey plans
and measurements, see Gibson v. Bonning-
ton Sugar Co., supra,”; and Strang v.
Steunart, infra, 7; and as to plans gener-

ally as evidence, Place v. E. Breadalbane,
17th July 1874, 1 Ret. 1202.

2 Supra, p. 18. As to the actio fini-
wm regundorum, old as the XII. Tables,
see 6 1. (4.17); D. (10.1); C. (3.39); Van-
gerow, § 658 ; Puchta, § 234. It seems to
have been the model of our Act, 1661, c.
41; see also Balf. Pract. 434; Ersk. 4.1.48.

M St.4.43.7. The same custom still pre-
vails in Russia. See Wallace on Russia.

3 Stewart v. Sangster, 20th June 1849,
11 D. 1176.

28 See the law of acquiescence, infra,
chap. 24., and Turner v. Baker, 27
Amer. R. 226. In our law nothing short
of possession for the prescriptive period
would protect an encroachment.
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to be noticed in a later chapter.” In many parts of the High-
lands this is still the case; and the stones are still useful in
disputes about boundaries in other parts of the country. When
there is no evidence as to the course of a boundary-line between
two known march-stones, and there are no natural features on
the ground to guide, the rule is to draw the line straight.® The
natural features of stream, hill-top, or watershed are often decisive
in cases of conflicting evidence of possession—in mountainous
districts ® especially, where trespass is easy.®

There will be a further opportunity * of discussing the rules of
law affecting property in the shore of the sea or of a navigable
river. It is only necessary in this place to explain the meaning
of the terms usually to be found in titles. It seems to be decided
that, in questions between subject superior and vassal, a boundary
by the sea,” or by the sea-beach,™ or by the sea-shore,® or by a
navigable river,*® means the same thing, and gives property in the
foreshore, subject to certain public rights, down to the ebb-mark
of ordinary tides.® There is much doubt, however, whether the
*sea-flood ’ and ‘ flood-mark ’ are equivalents, and whether they or
either of them are to be construed as having the same meaning as
the terms already mentioned. In none of the cases cited was the
Crown a party, and all of them were overlaid with specialties. In
the leading case, it was found by the Court of Appeal that the
owner of an ‘enclosed’ yard within burgh, bounded on one side
by the ‘sea-flood, could not gain land by natural accession or
artificial works from the sea; but the decision seems to have
turned on the word ‘ enclosed,” and on some possession seawards
on the part of the burgh.¥ In the next case, the burgage title
bore in the disposition a boundary ‘by the sea,’ and in the sasine,

%7 Per L.P. Inglis in Strang v. Steuart,
31st March 1864, 2 Macph. 1015, 1031,
affd. 15th Feb. 1866, 4 Macph. H.L. 5;
chap. 82.

8 Ewing v. Lennox, 22d Jan, 1828, 6
8. 417.

2 Whitson v. Ramsay, 14th April 1813,
5 Pat. 664.

% Fraser v. Chisholm, 27th July 1814,
2 Dow, 561; Lumsden v. Gordon, 21st
June 1870, 42 Sc. Jur. 530.

3 Infra, chap. 15.

22 Mags. of Culross v. E. Dundonald,
1769, M. 12810; Campbell v. Brown,
18th Nov. 1813, F.C.; Boucher v. Craw-

ford, 30th Nov. 1814, F.C.; see 2 Bell,

I 2.

33 Cameron v. Ainslie, 21st Jan. 1848,
10 D. 446; see Kerr v. Dickson, 28th
Nov. 1840, 3 D. 154, afid. 1 B. App.
499,

34 Mags. of Culross v. Geddes, 24th
Nov. 1809, Hume, 554; Boucher, supra,
32 gee Off. of State v. Smith, 11th March
1846, 8 D. 711, 715, 721, 724, affd. 13th
July 1849, 6 B. App. 487.

$ Todd ». Clyde Trs., 23d Jan. 1840,
2 D. 357, affd. 8th June 1841, 2 Robin.
333 ; Berry, infra, .

» St. 2.1.5; Ersk. 2.6.17; B. Pr. 641
el srq.

¥ Smart v. Mags. of Dundee, 1797, 3
Pat. 606, 8 Brown, Ca. in Parl. 119;
Laird ». Mags. of Dundee, 1788, n.r. -

Natural fea-
tures.

Sea, sea-beach,
sea-flood, flood-
mark, river,
&e.
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‘by the sea-flood :* the possession, such as it was, appeared to be in
favour of the disponee; and the contention for the burgh was, that
the ‘sea’ meant the sea-flood at ordinary tides—a view which had
been already repudiated in the first Culross case® It was found
that the disponee had right to the sea-ware® Some years later, a
case arose in which a proprietor whose lands were bounded on the
north by the ‘ water of Tay’ (there a navigable river), had feued
out part, bounding it by the-‘ flood-mark ’; and part of that, again,
had been sub-feued, with boundary by the ‘sea-flood” The sub-
feuar enclosed part of the foreshore er adverso of his fen. In a
declarator at the instance of the first party, it was found that he
had retained the right of property in the shore within high-water
mark riverwards of ordinary spring-tides, the ¢ flood-mark ' being a
boundary which excluded the shore from the vassal’s conveyance.*”
The  flood-mark ’ and ‘sea-flood ' seem to have been regarded as
identical, and Smart's case was taken as settling the general
question of the construction of such a boundary. The chief
specialties in Berry's case were,—that, though not in form, yet in
substance the defenders were the real pursuers, since they were
the aggressors, seeking to innovate on the state of possession ;
and that the pursuer had a right of harbour within his bounds.
But the first of these peculiarities does not seem to have been
founded on at all; and the second is noticed only by the
Lord Ordinary. They were, however, used to explain the case
of Berry in another Tay case!! There the owner of lands
lying alongside of, but not expressly bounded by, a navigable
river, feued out parts thereof, consisting of a certain number of
acres, of so many yards in breadth from east to west, but without
mentioning the length from north to south, and bounded ‘on the
¢ south by the sea-lood’ The measurements were not regarded
as taxative towards the river; and it was held by a majority of
the First Division (Lord Deas dissenting), that in the absence of
any decided possession, either by superior or feuars, the former
must be taken to have conveyed away all his own right seawards,
in a question with his feuars, in which the Crown did not inter-
pose; and that therefore he had no right, as against them, to land
reclaimed by alluvion ex adverso of the feus, and below the original
high-water mark. All the judges were of opinion that it made no
difference whether the superior’s title was one of barony or ordi-

3 Supra, note 32, 4 Berry v. Holden, 10th Dec. 1840, 3
¥ Leven v. Mags. of Burntisland, 27th  D. 205.
May 1812; Hume, 555 ; see L. Medwyn 4t Hunter v. L. Adv., 25th June 1869,
in 3 D. 212, 7 Macph, 899.
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nary Crown charter. The Lord President and Lord Ardmillan
relied solely on the effect in law of the feuar’s titles as divesting
the superior of all right of property seawards, in absence of any
express reservation ; and touched upon a third distinction between
Berry's case and the case on hand—that Berry had an express
seaboard boundary, while Hunter had not. Whether it would
have made any difference in the result if he had, was not decided.
Lord Kinloch, however, went so far as to say that the ‘sea-flood’
as a boundary, was just the same as the ‘sea’ or the  sea-shore’;
while Lord Deas was unable to distinguish the case from Berry’s,
which he himself had. pleaded when at the bar, and still consid-
ered to have been rightly decided. It may be gathered, therefore,
that this later case proceeded on the ratio that the superior gave
out the land as bounded by the ‘sea-flood,” in the belief that he
had nothing more to give, and that he must be held to his own con-
struction of his title; and that a conveyance by a subject must be
construed ¢n dubio in favour of the grantee, while the reverse is
true of a grant from the Crown. With much submission to the
opinion of Lord Kinloch, it would be a strong proposition to
lay down, especially considering the silence or dissent of his
colleagues, and the contrary result of the cases of Smart and
Berry, that  sea-flood ’ meant the same thing as ¢ sea '—especially
as his lordship seems to have been puzzled to know what to say
of the term ‘flood-mark.’ The law, as it at present stands, may
be taken to be, that ‘sea-flood ’ and ‘ flood-mark,’ as boundaries, are
equivalent, and mean high-water mark of ordinary tides.*®
Where conterminous properties on the sea-shore or on a navi- Boundaries

gable river, whose boundary at the present or at a former hlgh- ,:o‘::{'lig' e
water mark is known, each include the foreshore ex adverso, various ;‘:;:‘e;“ pro-
schemes have been submitted to the Court for determining the line
of march between the two across the foreshore. The rule which
has been adopted is—from an imaginary line drawn by the Court
and representing the general coast or river line between two points
chosen by the Court at its discretion, to drop a perpendicular on
the known boundary.* In the case of an estuary, the general
direction thereof is got from the medium filum at low water—not of
the fresh-water current alone, but of the whole space then covered
with water.* This plan rejects equally the determination of this

@ 8t. 2.1.5; Ersk. 2.6.17. Seefurther, 9 Macph. 699, and 18th July 1871, 9
chap. 15. Macph. 1009. The same in England.

© Campbell v. Brown, 18th Nov. 1818, Crook v. Corp. of Seaford, L.R. 6 Ch.
F.C.; first scheme approved in M ‘Taggart 551.

t. M‘Douall, 1st March 1867, 5 Macph, 4 Laird’s case, 2d report.
534 ; and Laird v. Reid, 14th March 1871,
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boundary, by producing the landward march-line where it reaches
high-water mark. Mr Kyle’s plan, actually adopted in Campbell’s
case, of drawing a straight line between the two extremities at
high water of the ground belonging to each of the adjoining pro-
prietors, bisecting the angle thereby formed at the march-stone,
and producing the bisecting line seawards. And lastly, Mr Sang’s
Plan, of an equitable adjustment proportional to the extent of sea-
board of a large number of neighbouring proprietors, whether called
into Court or not.* If one of two neighbours has appropriated,
by prescriptive possession or otherwise, a greater width of fore-
shore than he would have been entitled to under these rules, and
has thus encroached on that which lay ex adverso of the other, the
datum point on which the perpendiculars are dropped, in determin-
ing the march between them still further seawards, is not fixed
by the extremity of the encroachment, but by the march at the
original high-water mark.*

When a piece of ground is said to be bounded ‘ by’ a physical
object, such as a wall or ditch, no part of the boundary is con-
veyed.*” One exception to this rule has been already found in the
case of the sea-shore. Another occurs where the march is formed
‘by’ a river above high-water mark. In this case the medium
Jilum of the stream is taken to be the boundary.*® ‘Enclosed by’
may mean something different from °bounded by, and may in-
clude the fence in the subject conveyed.* A boundary ‘by’a
highway seems to be in a different position from a river-side
march, and to exclude every part of the road from the convey-
ance,® though this rule dates from a time when it was believed
that the solum of a highway was necessarily the Crown’s. ‘The
¢ highway intervening’ equally reserves the road."! Yet where
road or river is as matter of fact, though not expressly by convey-
ance, the separation between two properties, the presumption is

4 Laird’s case, 1st report.

4 Ibid.

47 Smyth v. Allan, 1813, 5 Pat. 669.

4 Wishart v. Wyllie, 1853, 1 Macq.
889; M‘Intyre’s Trs. v. Cupar - Fife,
24th May 1867, 5 Macph. 780 ; Gib-
son v. Bonnington Sugar Co., 20th Jan.
1869, 7 Macph. 894 ; Morris v. Bicket,
20th May 1864, 2 Macph. 1082, affd. 13th
July 1866, 4 Macph. H.L. 44 ; see esp.
Pp- 50.

¥ Wilson v. Laing, 14th June 1844,
7 D.113. -

% Ewing v. York, 19th Dec. 1857, 20

D. 851 ; but see the observations of the
L. Chan. in Wishart v. Wylie, 1 Macq.
889, 890. The rule has certainly not
been understood by conveyancers, and un-
expected results sometimes follow. Itis
repudiated in America. Ses Oxton ».
Groves, 28 Amer. R. 76; Kneeland r.
Van Valkenburgh, 32 ibid. 719 ; Low ».
Tibbetts, 39 ibid. 303.

51 Mags. of Culross v. Geddes, 24th
Nov. 1809, Hume, 554; Mags. of St
Monance v. Mackie, 5th March 1845, 7
D. 582.

|
|
|
|
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that the middle line of each is the boundary.® A boundary ‘by a
‘ street ’ is exclusive of the street itself, and the proprietor of the
feu can only build up to the line separating the feu from the
pavement. Even if he had cellars under the pavement, no part
of the street would be held to belong to him.*® Every boundary
must be read with due reference to the nature of the subject.
Thus the ¢ south bank of a canal’ was held to mean the exterior
line of the towing-path, not the edge of the water.® A ‘loch’is
held to denote the ordinary and natural dimensions or extent of
water when affected neither by floods nor drought nor artificial
change. The medium between the highest and lowest points
reached by the water in winter and summer in the last forty
years was rejected.®®

A great deal of legislation in early times, and considerable Fences.
htwatlon throughout the whole of Scotch legal history, have been
ooncerned with fences on marches and elsewhere; but a better
opportumty will appear of discussing the whole subJect in a later
chapter.*

8 See infra, chap. 29 ; Doe d. Pring. ». % Fleming v. Baird, 12th June 1841,
Pearsey, 7 B. and C. 804; Smith v. How- 38 D. 1015.
den, 14 C.B.N.S. 398. 5 Baird v. Robertson, 20th June 1839,

83 D. Buccleuch v. Mags. of Edinburgh, 1 D. 1051 ; and Graham v. Boswell, 14th

27th May 1864, 2 Macph, 1114, 17th Nov. 1835, 1 D. 1053 (note).
Fcb. 1865, 8 Macph. 528. 86 Infra, chap. 32.
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CHAPTER VIL

ACCESSION.

THE term  accession ’ may be used to denote any mode of acquir-
ing property in accordance with the rule ‘accessorium sequitur
¢ principale’—such as property in fruits, the young of animals, or
buildings! It is here, however, employed in a narrower sense,
to indicate the addition of land to land from natural causes. The
other accessories of land-ownership will follow in subsequent
chapters.

The distinction—a very practical one—between accession by
alluvion and accession by avulsion is copied from the Roman
law? The former is defined by Erskine® as ‘ the insensible ad-
¢ dition which grounds lying on the banks of a river receive by
¢ what the water washes gradually from other ground ;’ to which
may be added the land left exposed by the gradual retreat of the
sea! Avulsion, on the other hand, is the violent tearing away
by river or sea of a part of the ground of one proprietor and the
depositing of it in a shape capable of identification on the bank
or shore of another's land® In the former case, the owner of
the land to which the addition has been made obtains the owner-
ship of the increment, on account of its being indistinguishable
from his original property; in the latter case he does not, for the

to agri limitati of the old law—16. D. A.t.;

1Cr. 2.8.2; St. 2.1.34; Ersk. 2.1.14;
Gesterding, § 26 ; Pagenstecher, 2, 128.

B. Pr. 934 et scg. ; Bankt. 2.1.10.

2 The incrementum latens caused by
alluvion went at once to the owner of the
neighbouring land—Gai. 2.70;201. (2.1);
7 § 1 D. (41.1); the increment caused
by avulsion did not, until the trees car-
ried away took root in the said land—
cf. 21 L. (2.1), with 7 § 2 D. (41.1), which
come to the same thing, though different-
ly worded. This change did not apply

32.1.14; St. 2.1.86.

4 B. Pr. 935. Actual contiguity to the
river or sea is necessary; the interposi-
tion of however narrow a strip being fatal
to the claim—Saulet v. Shepherd, 4 Wal-
lace, U.S. Supreme Court, Rep. 502. See
case of alluvio at a right angle in a river,
Batchelder v. Keniston, 12 Am. R. 143.

s B. Pr. 936.
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opposite reason. In the case of the sea retreating, the proprietor
can only profit if his lands are expressly, or as matter of fact,
bounded by the sea, flood-mark, or such other term as is mnot
inconsistent with following a fluctuating boundary.® There has
been no decision concerning avulsion, but it would follow that the
proprietor of the land torn away will have a right to the min-
erals beneath it,” and to enter and carry off from the surface
whatever he can identify as his; and there is no indication of
his being barred of this remedy by the inrooting of trees, as in
the Roman law, nor by the short prescription of modern codes®
The English agrees with the Scotch law in regard to these nat-
ural changes®

The same principles apply to cases where the change takes the
shape of a shifting of the bed of a stream laterally from natural
causes. If the alteration be gradual, the general doctrine of allu-
vion is further justified by the acquiescence of the landowner who
loses by it; for he might lawfully have so embanked the stream
as to guard himself from injury.’® On the other hand, if the
change has been caused by a sudden flood—by avulsion—no
alteration is made on ownership ;™ nor has a temporary inunda-
tion any such result.'? .

The last natural change of surface which requires to be noticed
is the appearance of an island in a river, which may happen by
the stream working for itself a new channel while still retaining
the old, or by sand and earth being brought down and arrested by
some peculiarities in the bed.' The general rule is, that the
island belongs to the owner of the alveus; in the case of a navi-
gable river, the Crown; in the case of a private river, the pro-
prietor through whose land it flows. If the river be the march
between the landowners, and each has the property of the bed ad

6 See cases in last chapter, and esp. cf. 1822, 1 8. 397 (N.E. 873). In England

Kerr v. Dickson, 28th Nov. 1840, 8 D.
154, affd. 1 B. App. 499, with Hunter
v. L. Adv., 25th June 1869, 7 Macph.
899.

7 L. Mackenzie in Mags. of Edinburgh
v. Scot, 10th June 1836, 14 S. 922, 933.

8 Prussian L.R. 1.9.223; Austrian
G.B. § 412; Code Nap. 559. Fournel, s.
v. Alluvion, attérissement.

® Bract. 2.2.2; Hale, de Jure Maris,
ehaps. i. iv. vi.; 2 Bl. Com. 262 ; Callis,
51 ; Woolrych, p. 84; King v. L. Yar-
borough, 8 B. and C. 91, affd. 1 Dow.
N.8. 176.

10 Ms. Tweeddale v. Kerr, 14th May

it does not, by bringing the stream in
contact with a neighbouring property,
dock the exclusive right of fishing which
the lord of the manor through which
it formerly flowed possessed—Foster ».
Wright, 4 C.P.D. 438.

11 The distinction appears in the actual
case stated in 38 D. (41.1); see also 7 §
§D. k. t., 28 L (2.1).

1278 6and 30 D. A, t.; 23 D. (7.4);
24 1. (2.1); Gesterding, § 28 ; Pagenste-
cher, ii. 134. On the English law, see
Mayor of Carlisle v. Graham, L.R. ¢ Ex.
361.

1330§2D. (41.1). -

Alver mutatio,

Insula nata.
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medium filum, the ownership of the island will also be determined
by its position relative to that line,* in a question between oppo-
site riverain proprietors; and by the same rule as has been already
given, of dropping perpendiculars from the general direction of
the river to the march-stones, as between upper and lower con-
terminous owners. This is the case when the change has been
imperceptible in its progress, though not in its result. If sudden
and yet permanent, the phenomenon presented is just that of an
¢ alvei mutatio’ by avulsion. It thus appears that the distinction
set forth at starting runs through all these cases, and that no dif-
ference is occasioned in legal result by the fact that alluvion and
avulsion proper involve an actual removal of soil from one place
to another; while a river may change its bed or an island be
formed without any such removal. The alveus of a private river
is regarded simply as the continuation of the dry land. The con-
sequence of an opposite theory in the Roman law was, that an
island arising in such a river remained the property of him whose
property was nearest it ex adverso, when it first appeared, however
much it might extend both up and down and across the stream.'®
This does not appear to be the law of Scotland, which looks to
the ownership of the part of the alveus covered by the island. The
increment will be for the benefit of the riparian owners according
to that test, and no one will be allowed to follow a shifting bank
when it escapes from his bounds. The island is regarded as part
of the bed, not of the bank, so long as it remains an island, or at
least till the alveus on one side ceases to be substantially a chan-
nel of the river—a date which will depend on the circumstances
of each case® In a river in which the sea ebbs and flows, the
medium filum is ascertained at low water.”

The cases just referred to have all been examples of a purely
natural change in the surface of the ground. But it may happen
that the forces of nature have been set in motion, or directed in
a certain way, by some artificial structure. If the opus manu-
Jactum has been made on the land of a third party or lawfully on
the land of the party who seeks to gain by the accession—as by
sea-walls or embankments in navigable rivers—the same doctrines
seem to apply as if the process of change had been natural from

1 Pools ». Dirom, 9th July 1823, 28. 292, affd. 11th July 1870, 8 Macph.
466 (N.E. 416); Hale, supra, ®; Callis, H.L. 144—salmon-fishing in a navigable
44; 38 Kent, Com. 428. river; Branham v. Turnpike Co., 27

18 56 pr. D. (41.1). Amer. R. 789.

16 Wedderburn v. Paterson, 22d March . 17 Ibid. St Clair County v. Loving-
1864, 2 Macph. 902; E. Zetland v. Glov- stone, 23 Wallace, U.S. Rep. 46.
ers of Perth, 31st Jan. 1868, 6 Macph.
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the beginning.”® But if the artificial operation be unlawful, or
beyond the landowner’s right, he will not be entitled to profit by
his own wrongous act or any of its consequences.'

18 Smart v. Mags. of Dundee, 1797, 8
Pat. 606; 8 Br. P.C. 119; Todd v. Clyde
Trs., 23d Jan. 1840, 2 D. 3857, affd. 2 Rob.
333; Att.-Gen. v. Chambers, 4 De. G. and
J. 68, 70; St Clair County v. Loving-
stone, supra, V.

19 See Menzies v. Breadalbane, 4th July

1828, 4 S.783, rev. 4th July 1828, 3 W.S.
235 ; Morris v. Bicket, 20th May 1864,
2 Macph. 1082, affd. 13th July 1866, 4
Macph. H.L. 44 : and see the distinction
pointed out by L. Tenterden in Rex v.
Trafford, 1 B. and Ad. 880.
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CHAPTER VIIL

FIXTURES.

Introductory. THE rule which gives to the owner of a part of the earth’s sur-
face the property of everything within the area—above it to the
zenith, and beneath it to the centre of the earth, as defined by
the direction of the plumb-line produced indefinitely in both
directions—is wide enough to include all objects which happen
to be placed within the bounds, no matter for how short a time
or transient a purpose. As matter of law, the presumption is to
that effect, but it is controlled in various ways. The case of wild
animals will occupy another chapter. At present an attempt is
to be made to expound the doctrine of fixtures—one of the least
satisfactory parts of our jurisprudence in common with that of
many other countries. The exposition will be relieved from en-
tering on the most important branch of the subject—the rules as
between landlord and tenant—by Mr Hunter’s elaborate chapter ;!
but it will be compelled to pursue with diffidence the course of
English authorities,? on account of the comparative paucity of
Scotch decisions on the subject. The law of both countries seems
to be identical in principle:® cases decided in the one realm are
cited as of authority or as of weight in the treatises and Courts of
the other; and both systems attempt to soften down, and con-
form to the necessities of modern times, a salutary rule, which is
common to all enlightened systems of law.

The rule is, ¢ Inadificatum (plantatum, satum) solo solo cedit.’*

1 Vol. i. chap. xii.

2 Acknowledgment must be made of
valuable assistance derived from 2 Smith’s
Leading Cases—voce Elwes v. Maw, and
Horn v. Baker; from Amos and Ferard ;
Brown ; and especially Grady on Fixtures.

3 See L. Brougham in Fisher v. Dixon, 4
B. App. 353; and L. Chelmsford in Brand’s
Trs. v. Brand’s Trs., 3 Ret. H.L. 23.

¢ The brocard is not to be found in the

Corpus, but is a gloss on the passage in
7§10 D. (41.1), * Omne quod inedificatur
¢ solo cedit.” For equivalent expressions,
see 28 D. eod. tit.; 2 C. (3.32). The sub-
ject is treated by the civilians under that
head of industrial accession which is term-
ed adjunction. Besides the commentators
thereon quoted by Mr Hunter, i. p. 297,
see Gesterding, § 31; Puchta, 2. p. 695;
Pagenstecher, 2. p. 145; Vangerow, § 329;
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When a moveable subject has been infixed in, or annexed to, an
immoveable, it becomes part of the latter, and belongs to its owner
—not, as it has been well put, on the ground of his activity in
the annexation, but of the necessary absorption of the property of
the accessory into the property of the principal® The rule is said
to be traceable in the English Year-books to a remote period, and
it has been recognised in the whole course of Scotch law.® One
relaxation on the strict rule has been discussed already as the
doctrine of bond fide perception; and the rules as to fixtures
are also to be regarded as exceptions to the stringency of the
maxim, which have been gradually extending in scope.

The word * fixture’ has come to have two different meanings:
one, its natural and obvious sense—viz., anything which is infixed
into or annexed to an immoveable, that is, directly or indirectly to
the soil ; and the other, a technical sense—viz.,, a moveable which
has been annexed to the soil, but may be removed in certain
circumstances at the will of the person who annexed it, or of
his personal representative "—a curious perversion of the term,
whereby fixture denotes removeability. It seems best to adhere
to the first and more obvious meaning.

The law of fixtures may be best elucidated by distinguishing Partiestoques-
and enumerating the parties between whom questions as to their ::f,';’,.“ to Bx-
removeability may arise. The statement of Lord Ellenborough,

CJ., in Elwes v. Maw® the leading English case, has been recog-
nised as authoritative in both countries: ‘ Questions respecting
¢ the right to what are ordinarily called fixtures, principally arise
¢ between three classes of persons: First, between different de-
¢ scriptions of representatives of the same owner of the inherit-
¢ ance—viz., between his keir and executor. In this first case—.e.,
¢ as between heir and executor—the rule obtains with the most
¢ vigour in favour of the inheritance, and against the right to dis-
¢ annex therefrom, and to consider as a personal chattel anything
* which has been affixed thereto. Secondly, between the execu-
¢ tors of tenant for life or in tail, and the remainder-man or re-

Inedificalum
solo solo cedt.

‘ Fixture.’

Gaius, ii. 73-75. But the rules of Roman
law are chiefly concerned with the bond
fide possessor, and do not afford much
assistance in the present subject.

5 Puchta, loc. cit. Yet there may be
cases where the heritable is the accessory
of the moveable subject, and dJoes not
change the character of the latter—Case
of Short’s Observatory, 1 B.C, 787; and
dicta in Tod’s Trs. v. Finlay, 30th Jan.
1872, 10 Macph. 422,

6Cr. 1.9.7, 2.8.3; St. 2.1.40; Mack.
2.1.6; Bankt. 2.1.18; Ersk. 2.1.15,
2.2.4; 1 B.C., 7th ed. 786 ; B. Pr. 937,
1473 ; More’s Notes, 143-5; Wallace, 109
et seq.

7 Hallen v. Runder, 1 C. M. and R.
266 ; Sheen v. Rickie, 5§ M. and W. 175;
Amos and Ferard, p. 2; Brown, p. 2;
Grady, p. 2; 2 Smith's L.C.—s. voce
Elwes v. Maw, passim,.

8 1802, 3 East. 38.
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¢ versioner, in which case the right to fixtures is considered more
¢ favourably for executors than in the preceding case between heir
¢ and executor. The third case—and that in which the greatest
¢ latitude and indulgence have always been allowed in favour of
‘ the claim to having any particular articles considered as per-
¢ sonal chattels, as against the claimant in respect of freehold or
¢ inheritance—is the case between landlord and tenant.’

As has been already remarked, the last case lies without the
scope of the present work., Other cases, such as questions be-
tween vendor and purchaser, between heritable and ordinary
creditors, and as to the form of diligence, will be found to be
regulated by substantially the same rules as obtain between heir
and executor’ In now proceeding to examine the law as between
these last, it will be borne in mind that anything which is decided
to be moveable in their case will, a fortiori, be removeable in the
other cases; but that it does not follow, from the fact that a
thing is regarded as heritable as between them, that it goes to
the party who is owner of the soil in all cases. The cases
between landlord and tenant are of use here, for the converse
reason, when they have resulted in favour of the landlord, for the
claim of an heir would then be a fortior:.

All questions, as to whether things in themselves moveable do
or do not become heritable in certain circumstances, resolve them-
gelves into these two: (1) Has there been annexation; and if so,
to what extent? and (2) what was the purpose of the annexa-
tion 21 Tt is impossible entirely to dissociate these two points
of view in going over the decided cases, but an attempt will be
made to gather together those in which the one element or the
other is most prominent.

I. THE PHYSICAL FACT OF ANNEXATION.—As a rule, if there
be no annexation at the date of the ancestor’s death, either from
never having taken place at all' or from having been severed,
the things are not fixtures, and go to the executor. Thus trees,

9 Climie ». Wood, L.R. 4 Ex. 328;
Mather v. Fraser, 2 K. and J. 536.

10 Hellawell ». Eastwood, 6 Ex. 812;
Parsons v. Hind, 14 W.R. 860, per Black-
burn J.

11 Culling ». Tuffnal, Buller, N.P. 34
(barn on pattens or blocks of timber)—
explained in Elwes v. Maw, 3 East. 38,
655 ; Horn v. Baker, 9 East. 215 (reputed
ownership of vats); Rex v. Otley, 1 B.
and Ad. 161 (windmill resting on, but not

fixed in a brick foundation); Wiltshear o.
Cottrell, 1 E. and B. 74 (granary sup-
ported by staddles); cf. cases of Fisher
v. Dixon, ¥, D’Eyncourt, ®; and also
Brand’s Trs. ». Brand’s Trs., 2d Feb.
1878, 5 Ret. 607, where pit-engines for
pumping and winding were found her-
itable, though not mechanically fixed ;
as also underground railways laid sim-
ilarly to those in ordinary use on the
surface. :
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so long as they remain such by growing in the soil, are heritable ;
but as soon as they are cut down, they become moveable.!? Stones
quarried and minerals dug also become moveable by separation.’®
Tests of annexation—(1) Annexation of a moveable may take
place in an indefinite number of ways, as by its being let into the
earth, or being cemented or otherwise permanently united to some
erection previously attached to the ground ;™ and every case must
be determined according to its own circumstances. But certain
considerations have been frequently given effect to. Thus, if injury
would necessarily be caused to the article or to the estate by the
act of removal, the fixture will remain with the heir. This applies to
glass windows, fixed benches, doors on their hinges,”® and suchlike.
The question here to be answered is, - Whether the article can
¢ easily be removed integré salvé et commodé, or not, without injury
¢ to itself or the fabric of the building’'® An example of injury
to the article itself is to be found in a Scotch case, where large
leaden vessels, though not fastened to the building in any way but
by their own weight, were regarded as heritable, in a question of
security, since they would have required to be taken to pieces
or melted down in order to be removed.” But this cannot be
taken as a safe criterion in all cases; ‘for that might occur with
¢ chattels with respect to which there is no question—as, for in-
¢ stance, poster-beds.’ ®®* The distinction between the two cases
is, that to have attempted to restore the same leaden vessels would
have been hopeless; while the pieces of a poster-bed, when put
together again, would make up the sclf-same article as that which
was removed. This element of removeability salvd rei substantid
will be found to run through all the cases in which the decision
has turned mainly on physical conditions; and it is that which
is put first by the old commentator Heineccius.® It is not re-

12 S§t. 2.1.2; Ersk. 2.2.4, 2 B.C., 7th
ed. 2; Stewart v. Stewart’s Exrs. 1761,
M. 5436; Paul v. Cuthbertson, 3d July
1840, 2 D. 1286; Anderson ». Ford, 16th
July 1844, 6 D. 1315; Burns v. Fleming,
7th Dec. 1880, 8 Ret. 2268 (growing

shrubs and turf; probably also, even as -

between landlord aud tenant, gravel
strewn).

13 Bruce v. Erskine, 1707, M. 14092.

M Grady, p. 16; Buckland v. Butter-
field, 2 Brod. and B. 54.

1B Cooke’s Ca. Moore, 177. See L.
Mansfield in Lawton v. Lawton, 8 Atk. 14,
and note to next case; Dudley ». Warde,
1 Amb. 113; Davis v. Jones, 2 B. and

Ald. 165; Avery v. Cheslyn, 3 A. and E.
75 (tenant’s case).

16 Per Parke B. in Hellawell v. East-
wood, 6 Exch. 295, 312 (distraint).

37 Niven v. Pitcairn, 6th March 1823,
2 8. 270 (N.E. 240).

18 Hellawell v. Eastwood, supra, 18,

19 Quoted by L. Cockburn in Fisher v.
Dixon, 6th Mar, 1843, 5 D. 775, 793, affd.
26th June 1845, 4 B. App. 286—* que vel
¢ salve movert mequeunt vel usds perpetui
¢ causd junguntur tmmobilibus aut ho-
¢ rumn usui destinantur;’ Inst. §199; St.
2.1.2; Ersk. 2.1.16 and 4.2.4; L. J.-C.
Moncreiff in Dowall v. Miln, 11th July
1874, 1 Ret. 1180.
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quisite for the character of irremoveableness that much force would
be necessary to disannex the article.®

(2) Another test of annexation is to see whether there be or
be not some special advantage accruing to the estate from the
annexation. This point has been divided into two by the Lord
Justice-Clerk Moncereiff, in a lucid epitome of the law of fixtures
which he delivered in a recent case ¥—viz, (a) whether the article
is essential or material to the enjoyment of the fruits or the use
of the heritable subject ;2 or (b) if there be a special adaptation in
the construction of the article itself to the uses and improvement
of the heritable property to which it is attached, which it would
not possess if placed elsewhere.

() The first of these questions may be illustrated by the dicta
of Lord Mansfield in the well-known salt-pans case® The
executors of a defunct demanded delivery of these pans from
the tenant of the heir. The pans were made of hammered iron
riveted together, and were placed in the works by the testator in
his lifetime; they were brought there in pieces, and might be so
removed ; they were not joined to the walls, but fixed by mor-
tar to a brick floor, and had furnaces under them, and might be
removed without injuring the building, but the salt-works would
be of no use without them. Lord Mansfield observed: °The
¢ salt-spring is a valuable inheritance, but no profit arises from it
‘ unless there is a salt-work, which consists of a building, &c., for
‘ the purpose of containing the pans, &c., which are fixed to the
¢ ground. The inheritance cannot be enjoyed without them. They
‘ are accessories necessary to the enjoyment and use of the prin-
¢ cipal. The owner erected them for the benefit of the inher-
¢ itance ; he could never mean to give them to the executor, and
¢ put him to the expense of taking them away without any advan-
¢ tage to him, who could only have the old materials or a contri-
¢ bution from the heir in lieu of them. But the heir gains £8
¢ per week by them. On the reason of the thing, therefore, and
‘ the intention of the testator, they must go to the heir’* Tt
will be seen that this class of subjects differs, on the one hand,
from the leaden chambers in Niven’s case, in being removeable
without injury either to themselves or to the fabric that contains

' %0 Wilde v. Watters, 16 C.B. 637. No- 259, note.

thing is absolutely fixed and immoveable 3 The pans were not considered as in-
—see L. Cockburn in 5 D. 795. struments of a trade, but as necessary for
3 Dowall v. Miln, supra, 1, enjoying the inheritance—per L. Ellen-

7 Lawton v. Lawton, supra, !5 ; Dudley  borough in Elwes v. Maw, 3 East. 54; see
v. Warde, supra, }*; Lawton v. Salmon, 3, L. Lyndhurst in Trappes v. Harter, 2 Cr.
3 Lawton’s Exrs. v. Salmon, 1 Hy. Bl. and M. 153.
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them; and on the other, from the poster-bed class, as being
essential to the enjoyment of the heritage. It comes between
the two, and follows the fortunes of the former.”

The present point is illustrated further by the elaborate opinions
delivered in the Court of Session and in the House of Lords in
the leading Scotch case between heir and executor, Fisher v.
Dizon® The principal question arose as to certain machinery
erected by a deceased mine-owner on his own land and for his
own workings ; how much of it, if any, was to fall under legitim
(which was held to be the same as any other executory fund in
this respect);¥ and what was to go to the heir. The Court of
Session pronounced, and the House of Lords affirmed, a judgment
which minutely distinguished between what was heritable and
what was moveable, and which went on the principle thus
enunciated by Lord Cockburn, with the approval of the Court
of last resort: ‘I conceive that’ the clear rule of our law ‘not
¢ only assigns to the heir the larger and the fixed machines, but
¢ such smaller articles as, though not physically attached to these
¢ greater machines, or capable from their use of being so, form
¢ parts of the general apparatus, provided they be so fitted and
¢ constructed as to belong specially to this particular machinery,
¢ and not to be equally suited to any other’ The deceased had
been tenant of another mine, and had erected similar machinery
in connection therewith before his death, which occurred during
the course of the lease. The Court of Session distinguished this
case from the other, and, in favour of trade, by a majority found
this machinery to be moveable. The same case, of a mineral
tenant’s estate requiring to be divided into heritable and move-
able quoad succession, recurred thirty years later,® when it was
pointed out by the Lord Chancellor that this had been a minor
and little canvassed point in Fisher's case, that the finding had
really proceeded on an admission by the heir, and that the
machinery had been actually removed by arrangement. It was
here held by the House of Lords that the fact that the deceased’s
right was only leasehold made no difference, and that the lead-
ing rule in Fisher v. Dizon must govern in both cases. That
rule was thus stated in the Lord Ordinary’s Interlocutor, which,
after being recalled by the Second Division, was restored by the

 Stockwell v. Campbell, 12 Amer. R. 3 Brand's Trs. v. Brand’s Trs., 18th
393. Dec. 1874, 2 Ret. 258, revd. 16th March

% 19th Dec. 1848, 5 D. 775, affd. 26th 1876, 8 Ret. H.L. 16; sequel, 5. Ret.

June 1845, 4 B. App. 286, 12 Cl. and 607; followed in Stiven v. Cowan, 8th

Fin. 312. March 1878, 15 Sc. L. R, 422,
7 4 B. App. 361.

Fisher v.
Dizon.
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House of Lords: ‘The machinery and plant, and those parts
¢ thereof, are heritable. which were attached either
¢ directly, or indirectly by being joined to what is attached, to
¢ the ground, for use in connection with the working and carry-
‘ ing away of the minerals, though they have been fixed only in
¢ such a manner as to be capable of being removed either in
¢ their entire state or after being taken to pieces without mate-
‘ rial injury, including those loose articles which, though not
¢ physically attached to the fixed machinery and plant, are yet
¢ necessary for the working thereof, provided they be constructed
¢ and fitted so as to form parts of the particular machinery, and
‘not to be equally capable of being applied in their existing

, ¢ gtate to other machinery of the kind.'®
(b) Special

. (b) The second element mentioned by Lord Moncreiff—special
:ﬁ:ﬁﬁ;ﬂ'w adaptation to the heritable subject to which the moveable is

annexed—is well illustrated by a judgment of Lord Romilly,
in a case® where the question was, what subjects were carried
by the will of the liferenter of an estate on which he had built
and furnished a mansion-house, his intention being to include in
his devise every article he could dispose of. This was regarded
as the same question as if the testator himself had attempted to
remove the furnishings during his life. The following articles
were chiefly discussed: Tapestries hung on wood stretchers
attached by screws or nails to blocks or plugs of wood inserted
in a brick wall, were treated as part of the wall itself, just as
wall-paper, silk, panels, or frescoes would have been. A painting
similarly fastened to the wall had the same fate, though both it
and the tapestries might have been easily and without damage
removed. ‘The question is not whether the thing itself is easily
¢ removeable, but whether it is essentially a part of the building
¢ itself from which it is proposed to remove it, as in the familiar
¢ instance of the grinding-stone of a flour-mill’® This did not
apply to a chimney-glass, an ornamental frame, and a painting,
all secured to the flush face of the wall with nails and screws.®

2 This follows the rubric in 5§ D. 775,
and ‘ may be assumed correctly to describe
¢ the character of fixed machinery’—per
L. Chan. 8 Ret. H.L. 18. Pierce v.
George, 11 Amer. R. 810; Green .
Phillips, 21 ibid. 323 ; Ottumwa Woollen
Mill Co. v. Hawley, 24 ibid. 719.
M‘Connell v. Blood, 25 ibid. 12. The
point decided by the L.O. in Hyslop’s
Trs. v, Hyslop, 18th Jan. 1811, F.C.,

has been questioned (Arkwright v. Bil-
linge, 3d Dec. 1819, F.C.), and must be
deemed bad law.

% D’Eyncourt v. Gregory, L.R. 3 Eq.
382, 36 L.J. Ch. 107.

31 Wystow's Ca. in Place v. Fagg, 4
M. and R. 280 n.

32 Contrast as to mirrors, M‘Keage v.
Hanover Fire Ins. Co., 37 Amer. R. 471,
with Ward ». Kilpatrick, 37 ibid. 472.
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But the principle thus enunciated obtained still stronger illustra-
tion from the treatment vouchsafed to certain kneeling figures in
the staircase placed on pedestals, and by a few screws attached
thereto, but evidently not expressly made for the pedestals, and
easily removeable ; and to sculptured marble vases in the hall,
resting and secured on pedestals simply by their own great
weight. These were found to be irremovable, as being ¢ strictly
¢ and properly part of the architectural design for the hall and
¢ staircase itself, and put in there as such, as distinguished from

‘ mere ornaments to be afterwards added.” The distinction was
admitted to be but thin, depending on the special circumstances
of each case. In a case of the heir and executor of an unlimited ’
proprietor, the heir’s right would be of course even stronger than
that of the remainder-man in the decision just quoted ; but much
caution will be required in carrying out a principle which, while
commending itself to the student of law, will often prove barren
of result to the practitioner.®

II.—THE ErrecT oF INTENTION.—While an attempt has been
made down to the present point to fix the attention mainly on
the physical phenomena which would present themselves naturally
to a third party ignorant of the history of the annexation, it has
been obviously impossible to keep clear of the element of inten-
tion* There are, however, many other cases in which the inten-
tion of the person who made the annexation (that is, not so much
his intention to remove or not to remove the article at some
future time, as his intention with regard to its use on being
annexed) ® has come out more clearly and been given effect to
expressly. Three classes of cases may be distinguished: (1)
actual annexation; (2) constructive annexation; (3) destination.

(1) Intention in cases of actual annexation.—This element (1) In cases of
is thus explained by Lord (then Justice) Blackburn® in very fu “*%
nearly the same words as Baron Parke:¥ ¢Under the second
¢ point the question is, whether the chattel is annexed perpetu:
¢ usus causd, for the improvement of the freehold, or whether
¢ the annexation is merely for the sake of the better enjoyment of
¢ the chattel. The second point is of alinost as great importance

Are gasaliers fixtures —Sewell v. Anger- 3 State Savings Bank v. Kircheval,
stein, 18 L.T.N.8. 800; Jarechi v. Phil- 27 Amer. R. 310; cf. Meig. 1 Amer. R.
harmonic Soc. 21 Amer. R. 78. 872.
33 What of wooden steps on a garden % In Parsons v. Hind, 14 W.R. 860.
terrace, as in Burns v. Fleming, supra,3 ¢ ¥ In Hellawell v. Eastwood, 6 Exch.
# Sce Lawton ». Lawton,!®; Lawton v. 295, 312,
Salmon,?®; Fisher v, Dixon,.
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¢ as the first point—viz., the degree of fastening’ The same idea
has been otherwise expressed as an intention that the article
should ‘be incorporated with the soil;’% or ‘to improve the
¢ premises;’® or ‘to separate it permanently and irrevocably
¢ from the personal estate ;’ * or *for the purpose of improving the
¢ inheritance [the fee], and not for any temporary purpose;’*
and not merely fixed ¢ to secure steadiness.’* These quotations
might be multiplied indefinitely ; but enough have been adduced
to show that the real subject of inquiry into the matter of inten-
tion is whether the article can be presumed to have been intended
to be separable by the person who annexed it.

There are, however, two sets of cases which demand special
notice, and in which the element of intention is prominent.
1. The first is that class of cases in which meliorations are
made for mere ornament and convenience, or for domestic use.
Here precisely the same rules apply between heir and executor,
and between a fiar and the liferenter’s representatives. In both
instances, the general rules as to the nature of the annexation and
the effects of removal, which have been explained, are applicable
in the fullest sense.** The old case of Cave v. Cave puts the law
very concisely. It was a suit concerning certain pictures and
mirrors ; and the finding was, that ¢ although these were, generally
¢ gpeaking, part of the personal estate, yet, if put up instead of
‘ wainscot, or where otherwise wainscot would have been put up,
¢ they shall go to the heir. The house ought not to come to the
¢ heir maimed and disfigured.” The Murthly Castle case, in which
the parties were satisfied with the decision of the Sheriff-substitute
and Sheriff of Perthshire, carries out this principle into details
which would occupy more space than can be afforded here, and
may be consulted with advantage. .

2. There is a marked distinction, on the other hand, between

38 Lancaster v. Eve, 5§ C.B.N.8. 717,
728, per Williams J.

¥ Reg. v. Lee, 14 W.R. 311.

4 Martin v. Roe, 7 E. and B. 237,
248, per L. Campbell.

4 Walmsley v. Milne, 7 C.B.N.S. 115,
181, 138; and dicta in Tod’s Trs. ». Fin-
lay, 30th Jan. 1872, 10 Macph. 422.

4 Hellawell v. Eastwood, ¥ ; Longbot-
tom v. Berry, L.R. 6 Q.B. 123, 138 ; cf.
Climie v. Wood, L.R. 3, Ex. 257, L.R.
4, Ex. 328; and see Fisher v. Dixon, %,
and Dowall v. Miln, *; and Holland ».
Hodgson, L.R. 7 C.P. 328, esp. p. 337,
for explanation of what in such cases

is a * temporary purpose.’

43 As between heir and executor—Cave
v. Cave, 2 Vern. 508; Harvey v. Harvey,
2 Stra. 1141; Colgrave ». Dios Santos, 2
B. and C. 76: but see Squier v. Mayer, 2
Freem. 249; and Beck v. Rebow, 1 P.
Wms. 94—early cases which have been
doubted. In Scotland—Murthly Castle
case, reported in Brown on Fixtures, App.
A., between an heir of entail and his pre-
decessor’s disponee and executor. It is
an intermediate case. As regards fiar
and liferenter’s reps. — D’Eyncourt w.
Gregory.® And see rights of liferenter,
infra, chap. 85,
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the rights of heir and executor, and of a fiar and the liferenter’s
representatives, to trade fixtures. As between heir and executor,
the first point to be authoritatively settled was, that the distinec-
tion, said to have been set up in the unreported Cider-mill case*
and there alone, between fixtures erected for enjoying the profits
of the land, and fixtures erected for the carrying on of a trade in
which the land was only indirectly serviceable, was not law.*
The reason is well brought out in a case of mortgage,*® which,
as we shall see, is in the same position as a case of heir and
executor : ‘ According to the old rule of law, if that which would
otherwise have been a chattel had been affixed to the soil;
whether by nail, screw, or otherwise, it passed along with the
soil to which it had been so fixed. In the relation of landlord
and tenant, but in that relation alone, the rule of law was re-
laxed for the encouragement of trade, it being easily perceived
that it would be injurious to trade if a tenant were told that he
must contrive to conduct his trade with property which must
not be aftixed in any way to the soil, or he would at once be held
to have made a present of it to his landlord; and accordingly,
as between landlord and tenant, questions of some difficulty have
arisen whether, in particular instances, chattels pass with the
freehold of the land. But here—and it was the case also, as
Lord Cottenham observed, in Fisher v. Dizon—no such question
can arise. Here the same parties were owners, both of the fee
and of the chattel in question. In the exercise of their own
discretion as to the disposition of the property, they fixed certain
articles to the soil, and no question of encouragement to trade
can arise. Here therefore, and in all other cases where the
owner of the chattel is also the owner of the fee, the Court can
at once dismiss from its consideration the entire class of cases
in which the rule of law has been relaxed in favour of trade—
¢ all such cases presuming the existence of landlord and tenant.’
In conformity with the law as so laid down, the element of en-
couragement to trade was found to be excluded as between the
heir and the executor, not only of a fee-simple proprietor, but
also of a mineral tenant who had erected machinery, and had
died pending the lease."
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# Per Comyns, C.B., at Worcester 4 Fisher v. Dixon in House of Lords,
assizes, quoted in Lawton ». Lawton, 8 supra, ?6, see esp. L. Brougham and L.
Atk. 14, approved by L. Hardwicke there, Cottenham, 4 B. App. 352, 359.
and in Dudley v. Warde, 1 Amb. 114; 46 Per L. Hatherley, then Wood V.C.,
by L. Ellenborough in Elwes v. Maw, in Mather v. Fraser, 2 Kay and J. 536, 548.
8 East. 54; and L. Kenyon in Dean v, 4 Brand's Trs. v. Brand’s Trs., 19th
Allalley, 8 Esp. N.P. 11. Dec. 1874, 2 Ret. 258, revd. 16th March
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There seems to be no Scotch case regarding trade fixtures
erected by a liferenter during his term, and remaining affixed
to the principal subject at his death. In England, however,
a series of cases *® seems to bring the right of his representatives
against the fiar very close to that of the tenant or his representa-
tives against the landlord, and to indicate that Lord Hatherley is
too strict in confining the relaxation as to trade fixtures to the
latter class. The object in both cases is the ‘ public convenience,
‘ being an encouragement to lay out money in improving the
¢ estate, which the tenant would not otherwise be disposed to
“do’* This matter has been already referred to,* and will
recur in the sequel.® It is enough to remark here that the
analogy between the two classes is not precise, since the duration
of the term is in the one case certain, in the other uncertain ; and
it is, accordingly, undoubted law that the tenant’s representatives
have a stronger claim than those of the liferenter, in whose case
it is probable that the nature of the fixture will be of more con-
sequence than in the other. It is an easy but an unsatisfactory
conclusion, that each case will depend on its own circumstances.
The rule with regard to the tenant’s removing the trade fixtures
during his term does not of course apply.**

The distinction between heritable and moveable is of great
importance in many other relations besides those noticed; but a
solution of the questions which arise between heir and executor
will in general be equally applicable to these® In some cases
the rules already laid down will be of use in interpreting the
express words of a contract; in others, in fixing the presumed
meaning of general agreements. The chief cases are : 1. Seller
and purchaser. Here the rules given in the preceding sections as
applicable between heir and executor, apply in full force. Every-
thing goes with the land, sub silentio, which the heir would have

_ had a right to as against the executor of the vendor.®* A recent

1876, 8 Ret. H.L.16. Here the pure ques- ¥ I,, Mansfield in Lawton v. Salmon,

tion of heritable or moveable arose under
an agreement. As to the effect of custom,
see Trappes ». Harter, 2 C. and M. 153,
per L. Lyndhurst, criticised by Crowder
J. in Walmsley v. Milne, supra, 4 ; and
see Cullwick v. Swindell, infra, 5%,

48 Lawton ». Lawton, 8 Atk. 12 ; Dud-
ley ». Warde, 1 Amb. 113, two decisions
by L. Hardwicke, approved by L. Mans-
field in Lawton v. Salmon, 1 Hy. Bl. 260 ;
and not disputed in Penton v. Robart, 2
East. 88, and Elwes v. Maw, 3 East. 54,

supra, 8,

5 Supra, p. 78.

8! Infra, chap. 35. Asto entailed pro-
prietors, see chap. 34.

52 1 Hunter, L. and T., p. 324.

53 St. 2.1.2. et seq.; Ersk. 2.2. tot. tit.;
B. Pr. 1470; 2 B.C. 1 et seq.

8 Cases in Am. and F. p. 214 ef seq.;
Brown, § 187 et seq.; Grady, p. 146 ; see
esp. Hutchinson v. Kay, 23 Beav. 413,
which also establishes the unext propo-
sition.
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Scotch case illustrates this remark in much detail. A dwelling-
house and its grounds were sold, subject to certain express ex-
ceptions and additions which did not aid the decision of the case.
After reports by a man of skill, it was held that the purchaser
was entitled to certain kitchen-garden stuffs planted for use in the
course of the season, to a smoke-jack, and to tile-hearths laid on
the original hearth-stones, bedded and jointed with cement, and
enclosed with iron borders, which were soldered into the hearth;
but not to potted plants, though sunk into the earth, nor to grates,
gas-brackets, a hot-plate, or a mirror occupying the place of a win-
dow-shutter, nor to stone lions and fire-clay vases, fastened into
parapets by stucco or cement to prevent their being blown
over and not as part of the design.® 2. Heritable and general
creditors ; or heritable creditors in opposition to the debtor or his
trustee in bankruptcy. The same rule obtains.® Of two Scotch
cases falling within this class, one has been already adverted to.’
The Court, in deciding it, put the true ratio decidends of an earlier
case, which was very favourable to the heritable creditor, on the
special terms of the security, on an assignation to a fire policy,
and on the possession.®® The favour extended to the tenant in
question with his landlord, as to the removing of trade fixtures,
is refused to personal as against heritable creditors. The law is
thus laid down in England: ¢ In the case of annexation by the
¢ freeholder of machinery and other fixtures, the things so annexed
¢ will pass to the mortgagee with the freehold ; and this applies
¢ equally to articles which, as between landlord and tenant, would
¢ be considered as trade fixtures, as to any other articles which are
¢ really in the nature of fixtures.”® This is the case whether the
annexation has been made before or after the date of the heritable
security. The same principles will guide the Court in constru-
ing clauses which expressly mention fixtures,”! and will exclude
the fixtures from the security, if that was clearly the intention of
the parties® It will thus be seen that the uniform course of
decision in England sets at rest the doubt expressed by Mr Bell,®

65 Nisbet v. Mitchell-Innes, 20th Feb,  there cited—viz., Mather, ¥ ; Walmsley,
1880, 7 Ret. 575. 41 . Climie, 4?; and Cullwick v. Swindell,

8 Climie v. Wood, ¥; Mather v. L.R. 8, Eq. 249. These cases were fol-
Fraser, 4. See form of remit to man of lowed in Holland ». Hodgson, 4,

skill for the purpose of bringing out the % Cullwick v. Swindell, ®,
criteria, M‘Donald v. Cameron, 15th Nov. ! Haley ». Hammersley, 7 Jur. N.S.

1882, 10 Ret. 172. 765,
7 Niven v, Pitcairn, 17, 62 Waterfall ». Penistone, 6 E. and B,
88 Arkwright v. Billinge, 3d Dec. 1819, 876—commented on in Cullwick v. Swin-
F.C. dell, ®9,

% Longbottom v. Berry,, and cases 631 B.C. 786 e seq. In a question

Heritable and
other creditors,
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whether the same rules should not be applied lere, as between
landlord and tenant. 3. Diligence. The determination of what
is subject to adjudication and inhibition, and what to poinding
and arrestment, depends on precisely the same rules as ohtain
between heir and executor. There are, however, certain restric-
tions on the scope of poinding which do not belong to this work.*
In many of the English cases already cited, and in others of
which no mention has been made, the custom of the district in
which the annexation was made, has been admitted as an element
for the consideration of the Court, either if there be no contract
to construe, or if its words require construction ; but never to alter
the meaning of the words of a deed.® It seems very doubtful
whether custom should be admissible in such cases as questions
between heir and executor, or between fiar and liferenter’s repre-
sentatives, between whom there is no privity of contract; for cus-
tom—where provable at all—is useful only to spell out what
may be taken to have been the intention of parties in entering
into an agreement, the whole terms of which have not been ex-
pressed. It will, however, be quite in its place in determining
questions between landlord and tenant,® or vendor and purchaser,
and in construing a heritable security, but the averment must set
forth not merely a locally usual misunderstanding of the law, but
a custom excepting certain articles from a known rule of law.¥
(2) Constructive anneration.—Things in their own nature move-
able, and never affixed to a heritable subject (and therefore not,
properly speaking, fixtures), may be so intimately connected with
a particular” heritable subject as to be regarded as themselves
heritable, in questions not only of succession but of contract and
diligence. An example of such constructive annexation has been
already pointed out in the cases of Fisker v. Dizon, and of Brand’s
Trustees” where loose articles necessary for the working of the
machinery went to the heir. Omne of the illustrations used in
Fisher's case was the cover of a well. In another case, loose

inder socios, the bell of a factory was in the
Court of Session regarded as a fixture ; in
the House of Lords the point was not ad-
verted to—Barr v. M‘llwham, 1 8. 124
(N.E. 122, correct the note), revd. 19th
May 1826, 2 W.8, 153.

6 1503, c. 98 ; Ersk. 3.6.28 ; L. Adv.
v. Forgan, 20th Feb. 1811, F.C. Appx.
No. 1. As to what goes to swell the
value in the Valuation Roll, see tnfra,
chap. 13. Add an abnormal case, valu-
able for the opinions of the Law Peers,

Wake v. Hall, 8 App. Cas. 195.

6 Culling v. Tuffnell, Buller’s N. P, 34,
(noticed by L. Ellenborough in Elwes v.
Maw, 8); Lawton v. Lawton, 4 ; Trappes
v. Harter,*; Davis v. Jones, ¥ ; Rufford
. Bishop, 5 Russ. 346 ; per L. Hatherley,
then Wood V.C., in Boyd v. Shorrock,
L.R. 5, Eq. 80.

6 1. Hunter, 323.

& Nisbet v. Mitchell-Innes, supra, %,

8 Sypra, 6, 28,
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rolls in a rolling-mill actually fitted in, and duplicates which
had been fitted in, were regarded as fixtures; while rolls destined
to be so used, ¢ but which required something more to be done to
‘ them before they were fitted,” were deemed moveable® More
familiar examples .are the keys of doors in buildings;™ the
title-deeds of an estate;™ and a millstone, though temporarily
disannexed.

(3) Things heritable by destination.—Unlike the other sorts of
annexation, destination can only change the legal nature of a
thing quoad succession, not as to the form of diligence;™ for
a creditor is not bound to know anything of the ‘accidental
‘ characters’ thus impressed upon it. Thus doors, windows, and
other articles waiting to be fixed into a house which was in
course of erection at the owner’s death, were found to be heri-
table” Right to manure, of which Mr Bell speaks doubtingly
in both of his treatises, will probably follow the English and
American rule,—that, if in heap, it goes to the executor; if laid
out, to the heir™ Heirship moveables have disappeared from
the law ;™ but by express destination, a moveable may still be
declared heritable, as by being entailed’® It has been decided
by Lord Shand, on grounds which seem indisputable,”” that an
entail of moveables, making them heirlooms, is not binding, even
inter heredes, so as to prevent their going elsewhere within the
family than with the lands—though an old case and some more
modern dicta seem to tend in an opposite direction,”™ and though,
in an earlier stage of the same case as was then before his lord-

® Per Giffard L.J. in Ex p. Astbury
L.R. 4, Ch. 630; Patton v. Moore, 37
Amer. R. 789,

70 Liford’s Ca., Co. Rep. Part. 11. p.
50 ; Place v. Fagg, 4 M. and R. 277.

71 Ross's Lect. 2.381; Bell on Titles,
67. They cannot be pledged—Christie
¢. Ruxton, 27th June 1862, 24 D. 1182.
On Agent's Hypothec—see Begg on Law
Agents, chap. 15. )

7 Correct 1 B.C. 8, by B. Pr. 1475,
citing Forbes v. Drummond, 1772, 5 B.S.
583, which, however, does not decide the
point.

7 Johnston v. Dobie, 1783, M. 5443;
Gordon v. Gordon, 1806, Hume, 188. The
same as to expense of finishing, as planned,
a building begnun by deceased, and not
merely what was exigible for portion then
completed or under actual contracts—

Robson ». Denny, 2d Feb. 1861, 23 D.
429; Malloch v. M‘Lean, 29th Jan. 1867,
5 Macph. 335; Holt v. Holt, 2 Vern.
322; Cooper v. Jarman, L.R. 3 Eq. 98.
Erskine's distinction, 2.2.14, tuken from
the Roman law, has not been accepted ;
see Ivory’s note, ¥, and 2 B.C. 2.

742 B.C. 8, B. Pr. 1475; Lees ». Wil-
son, 1808, Hume, 191; Carver ». Piece,
Styles’s Rep. 66, per Roll. J.; see Higgon
v. Mortimer, 6 C. and P. 616 (tenant).

78 31 & 32 Vict. c. 101, sect. 160.

78 Veitch v. Young, M. Service and
Confirmation, App. No. 4; Baillie ».
Grant, 21st May 1859, 21 D. 838.

77 Kinnear v. Kinnear, 17th Feb. 1876,
4 Ret. 705.

78 E. Leven v. Montgomery, 1683, M.
3217; Maule v. Maule, 2d Dec. 1817,
F.C.; 4th March 1829, 7 S. Appx. p. 6.

(3) By destina-
tion.
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ship, the Court refused to disregard the directions of a truster to
include certain valuables under a projected entail of his lands.”
In any event, an entail of moveables will have no effect on credi-
tors and bond fide purchasers;® for the statute does not apply
to such subjects, nor does the Register of Entails lay any nerus
on them.

Having thus treated of fixtures generally, of their fate in
certain special relations of parties, and of articles which, without
being fixtures, are treated, wholly or partially, as if they were, it
might be convenient to add a list of what have been decided to
be fixtures and what moveables, were it not that the Scotch law-
yer has such a list in the most recent edition of Bell's Com-
mentaries® and that such a catalogue must necessarily be mis-
leading, since every case must depend on its own circumstances.
It is much safer to trust to the general doctrines just laid down,
than to a supposed precedent, which may be found to halt in
some material particular.®®

7 Kinnear v. Kinnear's Trs., 5th June but in such a way as to be useless to the
1875, 2 Ret. 766; 2 B.C. 2. See Ms. Scotch lawyer.
Bute v. Ly. Bute's Trs., 3d Dec. 1880, SLL. p. 789 et seq., taken from Chitty
8 Ret. 191, and infra, chap. 34. on Contracts, 8th ed., p. 336 et seg.

% Sandf. on Entails, p. 2562. ¢Heir- 83 For peculiarities as to crops, see
‘looms’ bulk largely in English case law, supra, p. 76.
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CHAPTER IX.

EXCLUSIVE USE, TRESPASS, AND GAME.

As has been already observed, it is of the nature of property to
be exclusive. As put by Sir Ilay Campbell,! * No man can claim
¢ a road or passage through another man’s property, even for the
¢ purpose of going to church, without a servitude, far less for
¢ amusement of any kind, however necessary for health. He
¢ cannot, without the proprietor’s leave, insist to range through
¢ his grounds in quest of hidden treasure and precious stones, &c.,
¢ though these last are said to be res nullius que cedunt occupanti.
“ So soon as property is established, every man becomes entitled
¢ to the exclusive right of exercising it nist lex, vel conventio, vel
¢ testatoris voluntas obsistat.” Examples of all these sorts of restric-
tion will appear in their proper places. Attention will be directed
here,—first, to this right of exclusive enjoyment generally ; next,
to the law of trespass, in the narrowest sense of the word; and
lastly, to the laws relating to game.

It is involved in the exclusive nature of ownership that a
proprietor is entitled to resist any encroachment made within his
boundaries by his neighbour in building, planting, mining, or in
any other way. Instances of such encroachments have occurred
in cases of jutting cornices? of a wall overhanging an adjacent
owner's march-line? of beams or joists being inserted in his
proper gable! of eavesdrop falling within his ground in the
absence of any servitude,® of an overhancing tree® and of a mine
driven within his property.” He is equally entitled to prevent his

11In E. of Breadalbane ». Livingstone, 21 D. 363; see Sanderson v. Geddes, 17th
1790, M. 4999, affl. 1791, 3 Pat.221. Notes July 1874, 1 Ret. 1198, 9 Ret. H.L. 92.
printed from L.P. Campbell's Sess. Pa. 4 Infra, chap. 32.

2 Miln v. Mudie, 12th June 1828, 6 S. 5 Infra, chap. 29, Part L. ad fin.
967; Hazle ». Turner, 22d May 1840, 2 6 Halkerston v. Wedderburn, 1781, M.
D. 886. 10495; see infra, chap. 82.

3 M‘Intosh v. Scott & Co., 1st Feb. 1859, 7 E.g., Durham v. Hood, 8d Feb. 1871,

Exclusive use.

Examples of
encroachment.
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' neighbour from making use of a water-pipe which he himself had

Business signs.

erected near his boundary for the sole use of his own tenement?
or from laying gas-pipes or other conduit-pipes in his soil, unless
authorised by Act of Parliament® The question of right to set
up a sign-board or paint & sign on a tenement which does not
belong in any way, or at least solely, to the party claiming the
right, has been adjudicated on in many decisions, which settle,
first, that no such right exists at common law where the claimant
is owner of a tenement situated in a close, and the spot on which
he asserts his right to fix or paint the sign is on the front wall
of the tenement at the mouth of the close and facing the street ;2
secondly, that a party in that position has a right to make use of
this front tenement by setting up his sign on the wall of the close
itself, this being regarded as accessory to his right of ish and
entry thereby ;' and lastly, that neither of two proprietors, upper
and lower, can put up his sign on a line of stone-belting which
serves to indicate externally the boundary between their pre-
mises.”? It may be well to add, so as not to have to return to
the subject of business signs, that it is scarcely conceivable that
the right of erecting these could in any case be gathered from
acquiescence on the part of the servient owner, having regard
to their inexpensive nature, and the ease with which they may
be removed or obliterated ;' that it is extremnely doubtful whe-
ther such a right to exhibit a business sign in alieno may be
constituted as a predial servitude; and that, consequently, it
would be unsafe to trust to anything short of constitution by
express infeftment™ It is true that in a recent case the owner
of a shop was held to be entitled to retain a sign-board which
extended beyond the middle of the joists between his shop and

9 Macph. 474; cf. Wilsons v. Waddell,
8th Jan. 1876, 8 Ret. 288, affd. 1st Dec.
1876, 4 Ret. H.L. 29; Ramsay v. Blair,
22d Oct. 1875, 3 Ret. 25, affd. 22d May
1876, 8 Ret. H.L. 41; Firmstone v.
Wheeley, 2 D. and L. 203; Livingstone
v. Rawyards Coal Co., 20th May 1879,
6 Ret. 922, affd. 13th Feb. 1880, 7 Ret.
H.L. 1, 5 App. Cas. 25, and English
Cases there cited.

8 Hazle v. Turner, supra, %

? Galbreath v. Armour, 11th July 1845,
4 B. App. 874; B. Pr. 942.

10 Thomson v. Crombie, 1776, M.
13182; Monro v. Davidson, 1808, Hume,
518 ; Lowrie v. Drysdale, 13th May 1812,
F.C.; see Murdoch v. Dunbar, 1783, M.

13184 (cannot be removed brevi mand);
and Thomas v. Keating & Co., 18th July
1855, 17 D. 1133; see Francis v. Hay-
ward, 22 Ch. D. 177.

1 Walker's Trs. v. Learmonth & Co.,
17th Nov. 1824, 3 S. 288 (N.E. 202).
The principle of the case will apply to
the erection of a sign-board, provided the
use of the close for passage is not mate-
rially impeded.

12 Murray v. Mackenzie, 1812, Hume,
520.

13 Buchanan v. Carmichael, 25th Nov.
1823, 2 8. 526 (N.E. 460). See as to ac-
quiescence generally, infra, chaps. 24, 25.

14 Alexander v. Butchart, 24th Nov.
1875, 8 Ret. 156.
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the floor above, and was affixed to a cornice which finished off the
shop front, on the ground of possession for more than forty years
during several ownership; but the reasons given for the decision
do not appear to bring the case within any known doctrine of the
law of property. There were none of the usual data for inferring
acquiescence rather than mere tolerance; there was no room for
claiming exclusive ownership in the cornice so far as it encroached :
the right maintained was not one of the known servitudes; it could
not be described as a legalised nuisance; and it bore no resem-
blance to the well-established rights of common interest in flatted
houses. It is not, therefore, surprising that the judges of the
Second Division, while reaching the above conclusion, were not at
one in their grounds of judgment.”® Other cases of encroachment
will appear in discussing rights of water.!®

In these, as in all other cases of encroachment by one land- Proof of actual
owner on the premises of his neighbour, it is not required of the 3:2;:,?:;"
latter to show any patrimonial loss, present or anticipated. The
invasion of his exclusive right of enjoyment is in itself an injuria,
which he is entitled to get rid of without proving any actual
damage.”

Where loss has actually been caused, many curious questions Measure of
have arisen as to the measure of damages. The American Courts 9228
have frequently been confronted with such questions where tim-
ber has been cut in alicno, and removed.’® Similar cases are not
likely to present themselves in the old country. But the results
of the more occult fact of encroachment beyond boundary in
mining are of universal interest. An equitable distinction is
drawn (similar to that between the claims of a bond fide and of a
mald fide possessor to impense uliles in the Roman law '°) between
encroachment which has taken place inadvertently ® under bond fide
belief of title,® fairly and honestly,” or by mere mistake® and

18 M‘Arly v. French, 8th Fob. 1883,
20 8.L.R. 371. The English law of
prescription is more flexible, Moody .
Steggles, 12 Ch. D. 261.

18 Infra, chap. 29.

17 Miln v. Mudie, and Hazle ». Turner,
supra, note ?; cf. Bannatyne v. Cran-
ston, 1624, M. 12769 ; Hamilton ». Ed-
ington & Co., 1798, M. 12824; Burgess
v. Brown, 1790, Hume, 504 ; L. Black-
burn in Ewing v. Colquhoun’s Trs., 30th
July 1877, 4 Ret. H.L. 116, 126.

13 Foote v. Merrill, 20 Amer. R. 151;
Railway Co. v. Hutchins, 30 ibid. 629;

Tilden v. Johnson, 36 ibid. 769 ; Strubbee
v. Cincinnati Ry. Co., 39 ibid. 251; and
see Murphy v. 8. C. and P. R. Co., 39
ibid. 175.

1% Supra, p. 79 note.

2 Hilton v. Woods, L.R. 4 Eq. 432,

3 Jegon v. Vivian, L.R. 6 Ch. 742;
Ashton v. Stock, 6 Ch. D. 719.

7 Wood v. Morewood, 8 Q. B. 440,
note.

% United Merthyr Coal Co., L.R. 15
Eq. 46 (the measure being what the true
owner would have had to pay for sever-
ance and bringing to bank).
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that which has taken place through fraud, or [gross] negligence,?
or wilfully,” or in a wholly unauthorised and unlawful way,” or
furtively and in bad faith® In the former case, the whole ex-
penses, both of severance in the mine and of bringing the mineral
to bank, are allowed to the encroacher as a deduction from the
value as at the pit-mouth; in the latter case, only the expense of
bringing to bank.® This rule, though originally springing out of
a peculiarity of English process, is justified in the eyes of a Scotch
lawyer by the fact that the severance only adds to the value of
the mineral, while the raising is absolutely necessary to its use in
its severed state. The first part of the rule is just a mode of
discovering the fair value at the same rate as if the mine had
been purchased, so far as encroached on, at the fair market
value of the district while the minerals were yet part of the soil.®
But this is not the only mode, and it is sometimes possible to
proceed more directly. Thus, in an action at the instance of the
proprietor of a feu, extending to about an acre and a half, the coal
under which was not, as was the case in the adjoining feus all
round it, reserved to the superior, against the lessees of the supe-
rior’s mineral field for damages for working out the coal under the
feu, there being admittedly a common error, and entire bona fides
on both sides, it was held that the measure of damage was to be
determined, not, on the one hand, by the profit accruing to the
encroacher, subject to actual working costs ; nor, on the other hand,
by the impracticability of working to profit separately the coal
under so small a subject ; but proportionally by the rate paid by
the lessees to the superior as royalty for the surrounding coal-
field® In all cases, surface damage, if it has been incurred, will be
included,® but apparently not any claim for way-leave over the
roads or wastes made in working in the land encroached on.3
The word * trespass* was unknown in our early law, and was
introduced from England, where it was used in a very wide sense

3 Ecclesiastical Comrs. v. N.E. Ry.,
4 Ch. D. 845.

2 Martin v. Porter, 6 M. and W. 352,

% Llynvi Co. ». Brogden, L.R. 11 Eq.
188.

¥ Livingstone v. Rawyards Co., supra,’.

8 Jbid., supre, 7.

2 See the cases collected in Trotter v.
Maclean, 13 Ch. D. 574; Justice Fry's
dicta therein were approved in Joicey
v. Dickinson, 456 L.T.N.S. 648. The
American decisions agree—Barton Coal
Co. v. Cox, 17 Amer. R. 525; Illinois

R.R. Co. v. Ogle, 25 ibid. 842; Waters
v. Stevenson, 29 ibid. 293; M‘Lean
County Coal Co. v. Lennon, 33 ibid. 64;
Franklin Coal Co. v. M‘Millan, 33 ibid.
280.

% Jegon v. Vivian, supra, 2; and L.
Blackburn in Livingstone v. Rawyards
Co., supra, 7.

31 Livingstone v. RawyardsCo., supra, 7.

32 Ibid., and see chap. 28, infra.

8 Livingstone v, Rawyards Co., supra,’,
per L.O. Craighill, and Lds. Hatherley
and Blackburn.
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to denote all the wrongs to which the common-law remedy, which
went by the same name, was applicable. In Scotland it is popu-
larly, and it may be here conveniently, used to denote any tem-
porary intrusion, or entering or being upon the lands or heritages
of another without his permission. If the trespass be more than
transient, it becomes either encroachment or that ejection or in-
trusion which has already been discussed—the element of ousting
the owner from possession being then more prominent. The tres-
pass may be that of a human being, or of tame or domesticated
animals. The latter case will be treated more conveniently under
the head of Fences.

Except in the exercise of a public duty, or of some public
franchise or private right, no one is entitled without the permis-
sion of the proprietor to enter his land or house* on foot, on
horseback, or in a vehicle,® or his private loch or river by swim-

When ex-
cluded.

ming or in a boat. It is of no consequence whether the land be -

enclosed or not.¥ But it is of public concern that the rule re-
quiring such permission should be relaxed in certain exceptional
cases,—as for the purpose of extinguishing a fire, in the tenement
entered or in another; for preventing a crime or pursuing a
criminal ;¥ in order to escape from some pressing danger or
apprehended peril; or in defence of the possession of one’s goods
or bestial taken by the landowner, or recently straying on his
land® Farmers in a pastoral district are justified in trespassing
in pursuit of foxes, if their destruction is necessary for the pro-
tection of sheep and other animals liable to become their prey,
more especially if such be the custom of the district.®

As the law of Scotland never recognised the infliction of im-
prisonment for debt, so it knows of no penalty for a simple act of
trespass ; but in the same way that a debtor was imprisoned, as a
rebel, for allowing himself to be put to the horn, the trespasser
may be severely dealt with, as in contempt of Court. He may
indeed jeer at the time-honoured placard, which threatens him

3 In England, ¢ break his close.’

B Infra, pp. 128 et seqq., and chaps.
19, 25, 26, for game cases, cases of public
right of way, and servitudes: as also
‘Watson v. E. Errol, 1763, M. 4991 ; Ms.
Tweeddale v. Dalrymple, 1778, M. 4992,
6 B.S. 475 ; and E. Breadalbane, supra,!;
Baird v. Thomson, 19th Jan. 1825, 3 S.
448 (N.E. 813); Paul ». Summerhayes, 4
Q. B.D. 9.

3 Cases in last note.

% B. Pr. 967 ; see 31 & 32 Vict. c. 123,

sect. 27; 33 & 34 Vict. c. 57, sect. 10;
and Merchant Shipping Act, 1854, 17 &
18 Vict. c. 104, sect. 446, in aid of wreck-
ed vessels.

38 English cases in Addison on Torts,
p. 349.

® Colquhoun v. Buchanan, 1785, M.
4997. The same in English law, provid.
ed the good of the public, not the party’s
own amusement, was the governing mo-
tive—per L. Ellenborough in case cited
in Christian's Game Laws, p. 114.

Remedies.
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with rigorous prosecution, as brutum fulmen. But the proprietor
or possessor of the land or building entered has the right to turn
him off, ordering him to quit the land in a given or in any direc-
tion. In case of refusal to obey, the use of violence will be
equally unjustifiable, and will equally found a claim for damages,
whether the intrusion be founded on an alleged public right of
way or servitude; or, on the other hand, be an impudent trespass
not justified by any claim of right* The opposite would be the
rule if an intending trespasser was checked in the act of making
his entry on the land; or if a trespass actually committed is
accompanied with violence to the interrupter, or such threats or
demonstrations thereof as reasonably to alarm the latter for his
own safety. These last elements, added to the special sacredness
in the eye of the law of a dwelling-house, and of property con-
tained in it, explain how it is that violence may lawfully be used
to a housebreaker, and even homicide may in certain circum-
stances be justifiable* If the trespass be accompanied with
destruction of property—such as woods, fences, and the like—the
common law of malicious mischief is comprehensive enough to
reach, and adequate to punish, such offences, without calling for
the assistance of a series of old statutes which are practically in
abeyance!? If the act be the breaking down of a fence recently
erected across the only access to the house of the accused person,
the proper remedy is a civil action, not a criminal complaint.*®
Even the owner is liable to penalties if he defaces an ancient
monument which he has put under the protection of the Act
passed in that behalf.*

But in cases of simple trespass the only remedy at law is the
purely civil preventive process of interdict.** When there is an
allegation of public or servitude right, application for interdict may
in reality be the formal method of determining the state of posses-

© See E. Eglintoun #. Campbell,
M‘Laurin’s C. T., p. 505; and infra,
p. 137.

4 Hume on Crimes, i. 220-1, 247;
Alison, i. 104 ; Macdonald, pp. 151, 164,
and case of Lane, Bell's Notes, 77; see
case of stealing chickens by night, Marks
v. Borum, 25 Amer. R, 764.

42 M‘Kay v. Patrick, 25th Oct. 1882,
20 8.L.R. 23 (30 days imprisonment for
malicious mischief to trees); Hume, i.
222 ; Alison, i. 448 ; Macdonald, 133.
The series of Scots Acts begins with 1424,
c. 33, and ends with 1698, c. 16. The
only subsisting British Acts are—1 Geo.

I. st. 2, c. 48, amended by 6 Geo. L. c.
16. Certain later statutes—6 Geo. III.
cc. 36 & 48, 9 Geo. III. c. 41, 13 Geo.
II1. c. 33—are repealed. The cases are
to be found in the following pages of
Morrison—10478-9, 10484, 10492, 10497,
aud Planting and Enclosing, App. 1 and
2; and sce Tait, Hutchison, Barclay, sub
voce.

4 Black ». Laing, 29th Oct. 1879, 7
Ret. (Just.) 1.

4 45 & 46 Vict. c. 73, sects. 6-8.

4 Cases of Watson, Ms. Tweeddale,
and Baird, supra, ¥,
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sion pending the issue of a declarator. If there be no such pre-
tension, the trespasser is definitely put in peril of the penalties of
contempt of court in case of any future trespass, as has already
been explained.*® But, as also already pointed out,*” even in his
case decree will not go out unless the complainer can prove a
reasonable apprehension of a repetition of the same or similar in-
trusion.*®* Even an undoubted trespass will not warrant a decree
of interdict if in the special circumstances of the case the act was
done in optimd fide, and with no thought of offending the land-
owner ;* or done by the permission of the occupier, and without
any pretension to set up a right of passage available against the
owner.® [Even if the application be granted, and a technical
contempt of Court be thereafter proved, the Court will look to
the whole circumstances in passing its quast criminal sentence.
It is competent for the proprietor to join with a tenant on his
land in an application for interdict against trespassing on his
estate generally, and in particular on the farm occupied by the
tenant; and in the same petition to ask for penalties for breach
of prior interdicts against one of the same parties, though some
of these interdicts were obtained by the tenant, others by the
proprietor, if they have a joint interest, and the acts of trespass
were part of a system.®

Various ‘ blind and indiscriminating’®* means have been in- SP‘li'inf&s“f
vented and used at different times to add to the ordinary terrors gorous 5.’.;12'."
of the law the dread of injury to the person of the trespasser, or ™
to straying animals. The regulation of these extraordinary safe-
guards has in Scotland been left to the operation of the common
law; and the humanity of her landowners is attested by the fact
that in only one case does a member of the public seem to have
suffered from their use. It was there found that laying a spring-
gun to shoot trespassers was indictable as murder if death ensued,
though there was no design against any particular person.® 1In
England the growth of humanitarian ideas produced a statute
which may fairly be taken as embodying the state of the law in
Scotland at the present day.* By it, * whoever shall set or place or
¢ cause to be set or placed, or shall knowingly and wilfully contrive
‘ any spring-gun, man-trap, or other engine calculated to destroy

» 52

4 Supra, p. 16. 8! Jolly v. Brown, 28th May 1828, 6
47 Supra, p. 14. S. 872.
4 Hay's Trs. v. Young, 81st Jan. 1877, 2 B. Pr. 961.

4 Ret. 398, % Craw, 1827, Syme, 188, 210, Shaw
@ Ibid. (Just.), 194.

% Steuart v. Stephen, 12th June 1877, % 7 & 8 Geo. IV. c. 18; re-enacted, 24
4 Ret. 873. & 26 Vict. c. 100, sect. 31.



126 EXCLUSIVE USE, TRESPASS, GAME.

¢ human life or inflict grievous bodily harm, with the intent that
¢ the same, or whereby the same, may destroy or inflict grievous
‘ bodily harm on a trespasser or other person coming in contact
¢ therewith, shall be guilty of a misdemeanour;’ but the setting
of any gin or trap, such as is usually set with intent to destroy
vermin, is not to be thereby rendered illegal ; nor the setting of
a spring-gun, man-trap, or other engine in a dwelling-house for
the protection thereof in the night-time® The distinction
between the protection of a dwelling and of other premises is
pointed out by Mr Bell, and is consistent with what has just
been said of housebreaking. For the same reason, one is en-
titled to keep a ferocious dog for the protection of his house,
though not of his garden or orchard, and to turn it loose at night
so long as it does not disturb the neighbours by barking ;% but
not to place it where it might attack a person innocently coming
to the place for a lawful purpose during the day-time, or danger-
ously near a path, even though only a private one;® and a
notice to ¢ beware of the dog’ will not protect the owner, if it was
not in point of fact read.®® The protection of straying animals
is not put on the same footing in England as that of human be-
ings, and is not statutory. Thus the master of a dog injured by
coming against a dog-spear set in a wood for the purpose of de-
stroying dogs trespassing has no remedy, though the dog strayed
‘ by reason of his own natural instinct’ and against its owner’s
will® But an action of damages lies against one who causes the
destruction of dogs or other domestic animals by setting traps with
strongly-scented meats, though only for the purpose of killing ver-
min ; for according to Lord Ellenborough, ‘every man must be
‘ taken to contemplate the probable consequences of the act he
“ does”® The prudent landholder can hardly fail to see that he
himself and his dependants incur greater risks from such engines

63 Tlott ». Wilkes, 3 B. and Ald. 304; Renwick ». Von Rotberg, 2d July 1875,

Bird ». Holbrook, 4. Bing. 628.

% B. Pr. 961.

57 Ibid., and Brock v. Copeland, 1 Esp.
208.

%8 Per Tindal C.J. in Sarch ». Black-
burn, 4 C. and P. 300; M. and M. 506 ;
Curtis v. Mills, 5 C. and P. 489 ; Addison
on Torts p. 113 (5th ed.)

5 Case of Sarch in %, As to liability
for the acts of ferocious dogs at large—see
26 & 27 Vict. c. 100, following on Fleem-
ing v. Orr, 5th March 1858, 15 D. 486,
revd. 3d April 1855, 2 Macq. 14; also

2 Ret. 855; Act 34 & 85 Vict. c. 56 (Dogs
Act, 1871); Henderson v M‘Kenzie, 18th
March 1876, 3 Ret. 623; Cowanv. Dalziels,
23d Nov. 1877, 6 Ret. 241; Burton v.
Moorhead, 1st July 1881, 8 Ret. 892;
Wood on Nuisance, p. 870.

® Jordin v. Crump, 8 M. and W. 782;
see Deane v. Clayton, 7 Taunt. 489.

81 Townsend v. Wathen, 9 East. 276,
280—see Brent v. Kimball, 14 Amer. R,
35, and a quaintly American judgment in
the case of a mink, Aldrich v. Wright,
16 Amer. R. 339.
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than all the rest of the world; and as a matter of practice he
trusts wholly to safeguards of a less unreasoning kind.

Along with, or without, an application for interdict, dam-
ages may be sued for, provided some actual injury to the land-
owner’s premises, as by breaking down fences or treading down
growing crops, can be alleged or proved.” In England, an action
of damages lies for the mere trespass, as by walking over grass; for
every encroachment on the exclusive nature of the owner’s right is
regarded as an injury to the land. In such a case the owner would
be entitled to a verdict, though only for nominal damages.®® In
Scotland, special damage must be shown ; and this the pursuer, in
the case figured, would fail to prove. Expenses will in the ordi-
nary case be found due by the trespasser, if interdict be obtained,
either on his admission or on proof ; and, in order to fix liability
in this respect alone, it may be necessary to go to probation.®

Such is the common law of Scotland with regard to trespass.
The protection of property has been further secured by the inflic-
tion of penalties in two different sets of cases: (1) In the cir-
cumstances contemplated by the Trespass (Scotland) Act, 1865 ;%
and (2) in those provided for in the game statutes. Of these in
their order.

The Trespass Act of 1865 was passed for the purpose chiefly
of preventing strolling tinkers, gipsies, and others, from squatting
without permission on private property or private roads. High-
ways had been protected by earlier statutes.® The third sec-
tion enacts that ‘every person who lodges in any premises,” or
‘ occupies or encamps on any land, being private property, without
‘ the consent and permission of the owner or legal occupier of
¢ such premises or land, and every person who encamps or lights
‘a fire on or near any private road or enclosed or cultivated land,
‘ or in or near any plantation, without the consent and permission
* of the owner or legal occupier of such road, land, or plantation,
‘or on or near any turnpike road, statute labour road, or other
‘ highway, shall be guilty of an offence punishable as hereinafter
¢ provided.” Section 4 provides for the apprehension and speedy
trial of the offender, and visits a first offence with a penalty not

€ Watson, 3 ; Colquhoun, ®. 0 1 &2 Will IV. c. 43, sect. 96 (12);

& Holt C.J. in Ashby v. White, 2 8&9 Vict. c. 41, sect. 26 (12). The former
Ld. Raym. p. 955; Embrey v. Owen, 20 is scheduled in 41 & 42 Vict. c. 51. S8ee
L.J. Exch. 212; Bonomi v. Backhouse, Appx. 12, infra.

E.B. and E. 657, 9 H.L. 503. ¥ I.e., ‘any house, barn, stable, shed,
& Menzies v. Macdonald, 1878, 8 Sc.L. ¢ loft, granary, outhouse, garden, stack-
R. 81. ¢ yard, court, close, or enclosed place.’

8 28 & 29 Vict. c. 56.

Reparation for
dumagepm done.

Expenses.

Statutory tres-
pass,

Trespass Act
of 1365
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¢ human life or inflict grievous bodily harm, with the intent that
¢ the same, or whereby the same, may destroy or inflict grievous
¢ bodily harm on a trespasser or other person coming in contact
¢ therewith, shall be guilty of a misdemeanour;’ but the setting
of any gin or trap, such as is usually set with intent to destroy
vermin, is not to be thereby rendered illegal ; nor the setting of
a spring-gun, man-trap, or other engine in a dwelling-house for
the protection thereof in the night-time® The distinction
between the protection of a dwelling and of other premises is
pointed out by Mr Bell,® and is consistent with what has just
been said of housebreaking. For the same reason, one is en-
titled to keep a ferocious dog for the protection of his house,
though not of his garden or orchard, and to turn it loose at night
so long as it does not disturb the neighbours by barking ;% but
not to place it where it might attack a person innocently coming
to the place for a lawful purpose during the day-time, or danger-
ously near a path, even though only a private one;® and a
notice to ¢ beware of the dog’ will not protect the owner, if it was
not in point of fact read® The protection of straying animals
is not put on the same footing in England as that of human be-
ings, and is not statutory. Thus the master of a dog injured by
coming against a dog-spear set in a wood for the purpose of de-
stroying dogs trespassing has no remedy, though the dog strayed
‘ by reason of his own natural instinct ' and against its owner’s
will® But an action of damages lies against one who causes the
destruction of dogs or other domestic animals by setting traps with
strongly-scented meats, though only for the purpose of killing ver-
min ; for according to Lord Ellenborough, ‘every man must be
‘ taken to contemplate the probable consequences of the act he
¢ does’® The prudent landholder can hardly fail to see that he
himself and his dependants incur greater risks from such engines

65 Jlott v. Wilkes, 3 B. and Ald. 304 ;
Bird v. Holbrook, 4. Bing. 628.

s B. Pr. 961.

57 Ibid., and Brock v. Copeland, 1 Esp.
203.

%8 Per Tindal C.J. in Sarch v. Black-
burn, 4 C. and P. 300; M. and M. 506 ;
Curtis v. Mills, 5 C. and P. 489 ; Addison
on Torts p. 113 (5th ed.)

5 Case of Sarch in %8, As to liability
for the acts of ferocious dogs at large—see
26 & 27 Vict. c. 100, following on Fleem-
ing v. Orr, 5th March 1853, 15 D. 486,
revd. 3d April 1855, 2 Macq. 14; also

Renwick ». Von Rotberg, 2d July 1875,
2 Ret. 855; Act 34 & 35 Vict. c. 56 (Dogs
Act, 1871); Henderson v M‘Kenzie, 18th
March 1876, 3 Ret. 623; Cowanv. Dalziels,
23d Nov. 1877, 6 Ret. 241; Burton v.
Moorhead, 1st July 1881, 8 Ret. 892;
Wood on Nuisance, p. 870.

® Jordin ». Crump, 8 M. and W. 782;
see Deane v. Clayton, 7 Taunt. 489.

6l Townsend v. Wathen, 9 East. 276,
280—see Brent v. Kimball, 14 Amer. R.
35, and a quaintly American judgment in
the case of a mink, Aldrich ». Wright,
16 Amer. R. 339.



TRESPASS. 127

than all the rest of the world; and as a matter of practice he
trusts wholly to safeguards of a less unreasoning kind.

Along with, or without, an application for interdict, dam- Reparation for
ages may be sued for, provided some actual injury to the land- damage doe.
owner’s premises, as by breaking down fences or treading down
growing crops, can be alleged or proved.®® In England, an action
of damages lies for the mere trespass, as by walking over grass; for
every encroachment on the exclusive nature of the owner’s right is
regarded as an injury to the land. In such a case the owner would
be entitled to a verdict, though only for nominal damages.® In
Scotland, special damnage must be shown ; and this the pursuer, in
the case figured, would fail to prove. Expenses will in the ordi- Expenses.
nary case be found due by the trespasser, if interdict be obtained,
either on his admission or on proof ; and, in order to fix liability
in this respect alone, it may be necessary to go to probation.®

Such is the comnmon law of Scotland with regard to trespass. statutory tres-
The protection of property has been further secured by the inflic- P45
tion of penalties in two different sets of cases: (1) In the cir-
cumstances contemplated by the Trespass (Scotland) Act, 1865 ;%
and (2) in those provided for in the game statutes. Of these in
their order.

The Trespass Act of 1865 was passed for the purpose chiefly Trespass Act
of preventing strolling tinkers, gipsies, and others, from squatting °!
without permission on private property or private roads. High-
ways had been protected by earlier statutes.® The third sec-
tion enacts that ‘every person who lodges in any premises,” or
* occupies or encamps on any land, being private property, without
¢ the consent and permission of the owner or legal occupier of
¢ such premises or land, and every person who encamps or lights
‘ a fire on or near any private road or enclosed or cultivated land,

‘ or in or near any plantation, without the consent and permission
¢ of the owner or legal occupier of such road, land, or plantation,
‘or on or near any turnpike road, statute labour road, or other
¢ highway, shall be guilty of an offence punishable as hereinafter
¢ provided” Section 4 provides for the apprehension and specdy
trial of the offender, and visits a first offence with a penalty not

€ Watson, ¥ ; Colquhoun, ®, 6 1 & 2 Will. IV. c. 43, sect. 96 (12);

® Holt C.J. in Ashby ». White, 2 8&9 Vict. c. 41, sect. 26 (12). The former
Ld. Raym. p. 955; Embrey ». Owen, 20 is scheduled in 41 & 42 Vict. c. 51. See
L.J. Exch. 212; Bonomi v. Backhouse, Appx. 12, infra.

E.B. and E. 657, 9 H.L. 503. & ILe., ‘any house, barn, stable, shed,
& Menzies v. Macdonald, 1878, 8 Sc.L.  * loft, granary, outhouse, garden, stack-
R. 81. ¢ yard, court, close, or enclosed place.’

6 28 & 29 Vict. c. 56.
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exceeding twenty shillings, or imprisonment not exceeding four-
teen days; and a second or any subsequent offence with a fine of
not more than forty shillings, or imprisonment for not more than
twenty-one days. By the 5th section private prosecution and all
proceedings commenced later than within one month after the
offence, are prohibited. It is believed that this Act has been
found very useful in putting a stop to much petty pilfering and
wanton destruction of woods and fences in country districts.

The whole subject of the Game laws is one of much interest
and some complexity; and it may be well to state at the outset
what part of it falls within the present treatise. The policy of
the law does not concern the lawyer so much as the legislator or
economist. The relations as to game between landlord and tenant
are set forth with sufficient detail by Mr Hunter.®® The ancient
history of the pursuit of wild animals in Scotland has been traced
by many competent hands, and only claims mention here when
illustrating the present state of the law. And lastly, the point
of view now to be assumed is that, not of the public or of the
consumer, but of the landowner.

The word ‘game’ denotes a division of the class of wild as
distinguished from tame animals. The distinction is important
in the law of ownership. Animals mansuet® nature, naturally
tame or tamed by man; and such animals, fere nature, as are
so enclosed as to have lost their natural liberty, or such as retain
(and so long as they retain) the habit of returning home after
straying afield,—are in the fullest sense the property of him who
has brought them under his power. Examples of these are dogs
or cats; deer in a park, rabbits in a warren, or fish in a pond;
bees and pigeons.® The appropriation of such creatures by any
other than their true owner is theft, and has been declared such
by old statutes in cases where there might have been room for
doubt.™ 1In only one case is there any peculiarity in the con-

nection between the ownership

% Hunter, i. p. 318, and add the
Ground Game Act, 43 & 44 Vict. c. 47,
commented on in Brown v. Thomson,
20th July 1882, 9 Ret. 1183, and Fraser v.
Lawson, 21st Dec. 1882, 20 8.L.R. 281;
also Irvine, Game Laws, pp. 36, 125.

® In Roman law, Gai. 2.67-8; 12-16
I. (2.1): 5 D. (41.1), is very minute in
its distinctions: Cr. 2.8.13; St. 2.1.33;
Ersk. 2.1.10; B. Pr. 1290. The English
law of parks, free warrens, and other
franchised places, is stated in 2 Burn’s

of these creatures and property

Justice, p. 744. )

70 1 Hume on Crimes, 82, and Acts there
cited, 1474, c. 60; 1535, c. 13; 1555, c. 58;
1579, c. 84; 1587, c. 59. See L. Adv. ».
Huie, 10th Sept. 1842, 1 Broun, 383 (fish
caughtin a net); Wilson v. Dykes, 2d Feb,
1872, 2 Coup. 183 (dead pheasant picked
up on a public road—case decided on in-
sufficiency of the charge). It is not
poaching, Macdonald v. Maclean, 28th
Feb. 1879, 6 Ret. (Just.) 14 (dead wild
deer).
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in land. Tame pigeons ™ are stolen when taken feloniously from Pigeons.
their dove-cote.” Breaking dove-cotes was of old severely pun-
ished.™ It is, moreover, unlawful to kill pigeons when out of the
cote; and there is no limit to the distance from home at which
this is the case™ The breeding of tame pigeons, originally
introduced by the clergy, and fostered by Parliament, threatened,
in the hands of persons whose property was insufticient to pro-
vide these birds with food, to be oppressive to neighbours, who
bhad no means of protecting themselves except by scaring away

- the depredators;™ till, by a statute™ still in observance, it was
enacted that no person should be at liberty to build a dove-cote,
unless he had lands and teinds pertaining to him, extending in
yearly rent to ten chalders victual,” within two miles of the same;
and such a person might build only one dove-cote within these
bounds. In interpreting this enactment, it has been decided that
a dove-cote legally erected does not require to be demolished on
passing into the hands of one who has not the requisite qualifica-
tion,”™ but that, if ruinous, it cannot be rebuilt ; that the close of the
statute does not prohibit the erection of a pigeon-house for every
ten chalders, so long as the limit in distance is kept;™ and that
an illegal cote is sufficiently rendered innocuous by building up
the head, so that the birds may not enter, demolition not being
necessary.® No limit is prescribed to the size of the dove-cote,
nor to the number of its inhabitants; but there are indications
that the Court was in the habit of regulating these matters, since
otherwise the Act might be reduced to a nullity.

Right to wild animals is more closely connected with right to Wild aninals.
land. The law of fishing may be reserved to be included in the
law relating to salmon and waters. Wild animals, other than
fish, are regarded by the law of Scotland as either protected by
certain statutes in a greater or less degree, or as unprotected in
any way except by the ordinary operation of the rights of land-
ownership. The wild animals which belong to the latter class

71 Cr. 2.8.23; St. 2.3.78; Bankt. the same by 2 Geo. III. c. 29 ; repealed

2.3.167 ; Ersk. 2.6.7; B. Pr. 975.

72 1474, c. 60.

731579, c. 84.

74 1567, c. 16; 1597, c. 270; Eiston v,
Longlands, 18th May 1832, 6 Deas and
And. 285, per L. Balgray correcting
Bankt. 2.3.167, who had retracted his
opinion that shooting pigeons was legal ;
Murray v. Turnbull, 1797, M. 7628. Sce
this case for the jurisdiction. In England

7 & 8 Geo. 1IV. c. 27, sect. 1; new pro-
vision, 7 & 8 Geo. IV, c. 29, sect. 33.

7 Eiston, supra, 74,

76 1617, c. 19.

77 16 bolls of 14§ cwt. each = a chalder,
value, £15-£16.

78 Kinloch ». Wilson, 1731, M. 3601,

7 Brodie v. Gordon, 1752, M. 3602;
and App. v. Dovecot, No. 1.

8 Durie v. Burntisland, 1682, M. 3601.
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are chiefly vermin. The expression ‘game® laws’ may, though
not very aptly, be used in a wide sense to denote any regulations
which go to restrict the natural right of every man to appropriate
by occupatio or capture that which does not belong to any other.
For the Scotch—differing herein from the English **—law regards
a wild animal as a res nullius, which becomes the property of its
captor, however illegal the capture may be.®® Of these restrictive
regulations, some apply to the whole class of animals whose cap-
ture is not left open to all; others only to some members of that
class; and certain of the latter are termed ‘ game’ in the narrower
sense, simply from having been favoured by the protection of
certain of the older statutes. These and the later statutory
restrictions are very variotts, and apply differently to different
animals.

1. Qualification—The evils of trespass, the benefits arising from
the exercise of field-sports, and other public considerations com-
bined, while leaving untouched the law as to the right of property
in individual animals, to set up the rule that ‘ the right of killing
¢ game, considered as a real right, is an incident of landed pro-
¢ perty.’® Tt is true that Balfour, quoting old authorities, says that
it is ¢ leesome to all men to chase hares, foxes, and other wild beasts
¢ being without forests, warrens, parks, or wards.”® But these
animals were regarded as vermin, and the rules of the Roman law
were allowed to prevail outside enclosures and franchises. The
common law of Scotland, on the contrary, is, that all men have
right and privilege of the game on their own estates and property,
exclusively of all others® except as to such animals as fall among
the regalia—i.e, salmon and swans® This right may be im-

8 The sense in which the word ‘ game’
in its narrow meaning is used in various
statutes will be expounded under each of
these. The subject of the remainder of
this chapter is admirably and fully dis-
cussed in Mr Irvine’s work on the Game
Laws, 3d ed. 1883.

8 The theory in England is, that a title
to property created merely by occupation
necessarily implies that the act of occu-
pation is not of a wrongful nature ; and
capture by a trespasser does not create a
title of property in him, but converts that
which before was a qualified or special
right of property, in the person of the
owner of the land where the capture took
place, into absolute property in him. Sce
Blades v. Higgs, 11 Clark, H.L. 621, 631.

per L. Chan. We shall see that forfeiture

by special statute brings the two systems
very close together in |ractice.

8 St. 2.1.33; Ersk. 2.1.10; B. Pr.
1288; Scott v. Everitt, 18th Jan. 1853,
15 D. 288.

8 Per L. Corehouse in Pollock, Gil-
mour, & Co. 2. Harvey, 5th June 1828, 6
8. 913; Birkbeck ». Ross, 22d Dec. 1865,
4 Macph. 272, per L. Barcaple.

8 Balf. Pract. p. 642; Quon. Att. c.
29; Mod. ten. Cur. c. 27 (should be c.
52).

8 Kelly ». Smith, 1780, M. 4995 ;
Cr. 2.8.13; St. 2.3.76; Bankt. 2.1.7;
2.3.167; Ersk. 2.6.6; B. Pr. 949, 953,
1224, 1226.

8 St. 2.3.60; Ersk. 2.6.15; Bankt.
4.17.15; not deer—D. Athole v. Macin-
roy, 28th Feb. 1862, 24 D. 673.
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parted to others absolutely or in lease, or may be reserved in dis-
posing of the land.® But, inconvenience having arisen from every
small landowner having this exclusive personal privilege, a landed
qualification, which still subsists,®® was introduced in these words:
* That no man hunt or haulk at any time hereafter, who hath not
‘a plough of land in heritage, under the pain of one hundred
* pounds’ (Scots).® The penalty is to be paid, one half to the
Crown, the other to the informer, and is now made capable of
modification.® ¢ The term “hunting” is a generic word, compre-
‘ hending every mode of finding and following game * with dogs,
‘and is used in that comprehensive sense in other Acts of the
‘ Parliament of Scotland, particularly the Act 1707, c. 13. It
¢ therefore comprehends shooting with fowling-pieces, as now prac-
* tised in the kingdom ; and no person can now kill game with dogs
‘ and fowling-pieces who has not a plough-gate of land in heri-
“tage”® Probably shooting without dogs will follow the same
rule ; but snaring hares does not come within it.* But ‘ by the con-
¢ stant usage of Scotland a qualified person may grant permission to
* shoot over his own lands to a person who is not himself quali-
¢ fied,® whether he be his servant or not. This permission may
be either occasional or by lease. Right of fowling or otherwise .
killing game may also be granted permanently in a feu-right—in
which case it must be exercised in a sportsmanlike manner, per-
sonally, or by a gamekeeper, or by duly qualified friends, whether
tenants of the lands to which the privilege is attached or mot;

8 For the interpretation put on special
clauses of conveyance or reservation, see
E. Aboyne v. Innes, 22d June 1813, F.C.,
affl. 6 Pat. 444 ; Carnegie v. L. Kintore,
15th Dec. 1829, 8 8. 251, and Do. ».
Mactier, 2d July 1836, 14 S. 1079.

® Trotter v. MacEwan, 8th July 1809,
F.C.

" 1621, c. 31. Its predecessor, 1600,
¢c. 23, and its successor, 1685, c. 20, are
both in desuetude. Kelly, %, and Trot-
ter, %,

*! The rule in Barclay, Dig. voce Game,
on the analogy of Whatman ». Ogilvy, 8d
June 1854, 1 Irv. 483; (see opinions there,
in Cooper v. Campbell, 1805, M. App. voce
Planting and Enclosing, No. 1); altered,
44 & 45 Vict. ¢. 33, sect. 6.

72 |t is not easy to say what are the
proper subjects of the ¢ hunting and halk-
‘ing’ of Act 1621. A collation of the
older statutes seems to point at these—
deer of all sorts, hares, grouse, black

game, partridges, ptarmigan, and perhaps
capercailzieand pheasants (onlymentioned
in 1594, c. 214). Plovers are associated
with partridges—1427, c. 108; 1457, c.
84 ; with grouse, 1551, c. 12; but doubt
as to their being game was expressed in
Philip v. E. Rosslyn, 1833, 5 Sc. Jur. 433,
Rabbits arenot game—Moncrieff v. Arnott
13th Feb. 1828, 6 S. 530; North ». Cum-
ming, 2d Dec. 1864, 3 Macph. 173 ; In-
glis v. Moir’s Tutors, 7th Dec. 1871, 10
Macph. 204 ; Gosling v. Brown, 9th March
1878, 5 Ret. 755.

9 Per cur. in Trotter v. MacEwan,
supra, 8 ; E. Hopetoun v. Wight, 17th
Jan. 1810, F.C.

% E. Cassillis v. Sloan, 8th Feb. 1826,
Sh. (Just.) 146.

% Trotter v. MacEwan, supra,® ; B.Pr.
950. It is not a scparatum tenement-
um, like salmon-fishing, but a privilege
incident to holding land, and transmis-
sible.
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but it is not a servitude, and cannot, therefore, be set up merely by
prescription, on no express grant, or on a grant contained in the
tenendas only.® The normal extent of a plough or ploughgate of
land is 104 acres; but there is so much doubt thereanent, and there
is apparently such diversity in different parts of the country, that
the Court would not read the statute with much strictness in this
respect.”” The word ¢heritage’ is held to mean a feudal right of
property, and will thus include liferent, and limited or unlimited
fee ;% but it is exclusive of a leasehold right, however prolonged.”
The cases in which it was settled that right to game is not in-
cluded, except per expressum, in the conveyance of a predial servi-
tude, however extensive, were not laid upon the statute!® The
heritage must be in Scotland,'® as this must have been the original
meaning of a purely Scotch statute. There seems to be no good
reason why this landed qualification, which is used only as a
weapon against sporting farmers and poachers, should not share
the fate of its English congeners which were abolished in 1831.1%

It appears, from this exposition of the Act, that it was intended
to prevent capture of game in certain ways, even by the owner of
the land on which the game happens to be, if he be not provided
with the statutory qualification. But it is purely prohibitory,
and does not enable any one who has the qualification to hunt
or shoot over the lands of another without his permission. It
makes no relaxation in the law of trespass,® either on enclosed
or unenclosed grounds. The necessity for a qualification is fur-
ther extended to the case of ¢ every person whatsoever who shall
‘ have in his or her custody, or carry at any time of the year,
‘ upon any pretence whatsoever, any hares, partridges, pheasants,
¢ moor-fowl, ptarmigans, heath-fowl, snipes, or quails, without the
‘ leave or order of a person qualified to kill game in Scotland.’***

% E. Aboyne v. Innes, 8 ; E. Aboyue
v. Farquharson, 16th Nov. 1814, F.C,,
affd. 6 Pat. 380.

% The best account is to be found in
Innes, Scotch Legal Antiquities, p. 241
et seq. Ploughgate =4 husbandland, each
of which = 2 oxgates, each of 13 acres
Scots. See also Irvine, note to p. 63, and
authorities there. There is no decision on
the point.

%8 A con-dominus cannot lease out the
shooting without the consent of the other
proprietors ; but he can himself shoot, and
permit friends to do so gratuitously—
Campbellv. Campbell, 24thJan.1809, F.C.

% E. Hopetoun v. Wight, supra,®, and,

in note thereto, Ms. Tweeddale v. Som-
ner, 18th June 1808 ; see Welwood v.
Husband, 11th Feb. 1874, 1 Ret. 507.

100 Forbes v. Anderson, 1st Feb. 1809,
F.C. (pasturage and feal and divot over a
forest); E. Aboyne v». Farquharson, 5th
Dec. 1809 n.r.; 16th Nov. 1814, F.C.
aff. 6 Pat. 380 (right exhaustive of the
Jus superficici).

101 Per L.O. in case in 1810, cited by
Ness, p. 40.

102 1 & 2 Will. IV. c. 32, sect. 1.

103 Doubt in Ersk. 2.6.6, cleared by
‘Watson v. E. Errol, 1763, M. 4991 ; and
other cases, supra, %. ’

164 13 Geo. III. c. 54, sect. 8. The
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The penalty for the first offence is a fine of twenty shillings
or six weeks’ imprisonment ; for every subsequent offence, forty
shillings or three months’ imprisonment. There is here no provi-
sion for the forfeiture of the game. It has accordingly been held
that seizure of the game by the procurator-fiscal, even for the
purpose of proving the offence, was illegal. Opinion was expressly
reserved as to whether, on the restoration of the game to the
offender, he could be fined for the renewed possession.!® It would
seem to follow from the Scotch, as distinguished from the English,
theory, of the effect of capture of a wild animal, that it would have
been equally illegal for the owner of the land on which the game
was taken to have seized it.

II. Poaching Acts—The statutes next to be examined are those
which are directed against what is popularly called ¢ poaching '—a
term which has, however, only recently become known to the law.!®
One of the last Acts passed by the Scotch Parliament subjected
common fowlers hunting without a subscribed warrant from the
landowner to a penalty of £20 Scots, besides forfeiture of their dogs,
guns, and nets; and prohibited any fowler, or any other person
whatever, from coming ¢ within any heritor’s ground, without leave
¢ asked and given by the heritor, with setting-dogs and nets for kill-
¢ ing fowls by nets.” ! But this Act, though still in observance,'®
was found to be defective in many particulars, and has been sub-
stantially superseded in practice by a series of Acts passed in the
present century, in which a marked distinction is drawn between
offences committed by night and by day. It was found by experi-
ence that trespass in pursuit of game by night was usually accom-
panied with an amount, or show, of violence, which the day tres-
passer seldom resorted to. Something of the same distinction was
found to subsist between the two offences as between robbery and
theft.

Accordingly, in 1828 was passed ‘ An Act for the more effec-
‘ tual prevention of persons going armed by night for the de-

procedure under the Act is given in sec-
tions 8-14. It may take the form of a
civil suit—E. Cassilis v. Sloan, 8th Feb,
1826, Sh. (Just.) 146. The findings and
evidence must be recorded in writing—
Christie v. Adamson, 1st Oct. 1853, 1
Irv. 203. Either prosecutor or accused
may appeal—Gray v. Bonnar, 23d Jan.
1816, 19 F.C. Appx. 1. The section is
still in observance in Roxburghshire; see
case of defective locus and Lord Young's
remarks on the vagueness of the scction,

in Downs ». Stevenson, 28th Feb. 1883,
9 Ret. (Just.) 11.

105 Scott v. Everitt, 18th Jan. 1853,
15 D. 288.

196 Only in the title and preamble of 25
& 26 Vict. ¢. 114,

197 1707, c. 13.

108 P.F. of Edinburgh v. Wilson, 27th
June 1787, F.C. ; and Boyd’s Justice, 312.
A rule as to close time in the Act is
superseded by the Act of 1778, infra,
p. 138.

Poaching Acts.

1707, c. 18,

Night Poach-
ing Act, 1828.
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¢ struction of game,’'® proceeding on the preamble that the prac-
tice of going out by night for the purpose of destroying game had
very much increased of late years, and had in very many instances
led to the commission of murder, and of other grievous offences.
It enacted (sect. 1) that ¢ if any person shall after the passing of
¢ this Act, by night, unlawfully take or destroy any game or rab-
¢ bits in any land open or enclosed, or shall by night unlawfully
‘enter or be in any land, whether open or enclosed, with any
¢ gun, net, engine, or other instrument for the purpose of taking
¢ or destroying game,” he shall be liable in certain penalties; and
provisions are made for his apprehension, for violent resistance
thereto, and for conviction (sects. 2-8). If any persons, to the
number of three or more together, shall by night unlawfully enter
or be in any land, whether open or enclosed, for the purpose of
taking or destroying game or rabbits, any of such persons being
armed with any gun, crossbow, firearms, bludgeon, or any other
offensive weapon, each and every of such persons shall be guilty
of a misdemeanour, and be liable in certain severe penalties
(sect. 9). Night commences, for the purposes of the Act, at the
expiration of the first hour after sunset, and concludes at the be-
ginning of the last hour before sunrise (sect. 12); and the word
“ game’ is “to include hares, pheasants, partridges, grouse, heath
¢ or moor game, black game, and bustards’ (sect. 13).

It was found that the provisions of this Act were evaded through
the destruction, by armed persons at night, of game or rabbits on
public and other roads, and at the outlets therefrom to adjoining
lands; and it was accordingly enacted, in 1844, that all the

- pains, punishments, and forfeitures imposed by the last Act upon
‘persons by night unlawfully taking or destroying any game or

rabbits in any land, open or enclosed, should be applicable to,
and imposed upon, any person by night unlawfully taking or
destroying any game or rabbits on any public road, highway, or
path, or at the openings, or outlets, or gates from any such land
into any such public road, highway, or path, in the like manner as
upon any such land, open or enclosed.™*

Four years after the date of what is generally called the Night
Poaching Act, a statute ''* applicable to Scotland alone was passed,
for the purpose of repressing trespasses by day on property by per-
sons unlawfully engaged in the pursuit of game, which trespasses

19 9 Geo. IV. c. 69—a British Act; n exfenso in the Appendix, Nos. 1 and 3,
Appx. No. 1. with a note of the points decided in Eng-

1o 7 & 8 Vict. c. 29. land and Scotland.

11 These Acts are of so much import- 3 2 & 3 Will. IV. ¢. 68—‘Day Tres-
ance to the landowner, that they are given ¢ pass Act,’ 1832.
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had become frequent in various parts of Scotland, and had in many
cases been attended by acts of violence and intimidation. It en-
acts that if any person whatsoever shall commit any trespass by
entering or being, in the day-time, upon any land without leave of
the proprietor, in search or pursuit of game, or of deer, roe, wood-
cocks, snipes, quails, landrails, wild ducks, or conies, he shall be
liable in a fine not exceeding £2 and the costs of the conviction ;
and if any person having his face blackened, coloured, or other-
wise disfigured for the purpose of disguise, or if any persons to
the number of five or more together shall commit any such tres-
pass, each shall be liable in a fine not exceeding £5 and the ex-
penses (sect. 1). Day-time is to commence at the beginning of
the last hour before sunrise, and to conclude at the expiration of
the first hour after sunset (sect. 3.) The Act is not to apply
to any person hunting or coursing with lhounds or greyhounds,
and being in fresh pursuit of any deer, hare, or fox already
started upon any other land on which such person was entitled
to hunt or course (sect. 4). The game taken must be given up
on demand to the person who has the right of killing game on
the land, to the occupier of the land, or to any gamekeeper or
servant of either of them; failing which, it is liable to seizure
(sect. 5). Assaults committed by such a trespasser are punish-
able with a heavier fine, over and above what he has incurred for
trespassing, and to imprisonment in default of payment (sect.
6).  Anxious provisions are made for arrest, proof, conviction,
application of penalties, and appeals (sects. 2,7-15,17). The re-
lation of the Act to trespass at common law is regulated by sect.
16, which enacts ‘that nothing in this Act contained shall pre-
¢ vent any person from proceeding by way of civil action to recover
¢ damages in respect of any trespass upon his land, whether com-
¢ mitted in pursuit of game or otherwise, save and except that
¢ where any proceeding shall have been instituted under the pro-
¢ visions of this Act against any person for or in respect of any
¢ trespass, no action at law shall be maintainable for the same
¢ trespass by any person at whose instance, or with whose con-
¢ currence or consent, such proceedings shall have been instituted,
but that such proceedings shall in such case be a bar to any
such action, and may be given in evidence to this purpose and
¢ effect.” 13

The last statute which here requires to be noticed is the Act
for the prevention of poaching passed in 1862 by which it is
made lawful for any constable or peace-oflicer, in any highway,

13 See Appx. No. 2 for the Act and cases. M 25 & 26 Vict. c.114 (British statute).

<

(1

Prevention of
Poaching Act,
1862
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street, or public place, to search any person whom he may have
good cause to suspect of coming from any land where he shall
have been unlawfully in search or pursuit of game, or any person
aiding or abetting such person, and having in his possession any
game unlawfully obtained, or any gun, part of gun, or nets, or
engines used for the killing or taking of game, and also to stop
and search any cart or other conveyance in or upon which such
constable or peace-officer shall have good cause to suspect that
any such game, or any such article or thing, is being carried by
any such person. Penalties and forfeitures are imposed, if such
person shall have obtained such game, so discovered, by unlaw-
fully going on any land in search or pursuit of game, or shall
have used any such article or thing for unlawfully killing or
taking game, or shall have been accessory thereto (sect. 2).
Game in this Act includes one or more hares, pheasants, part-
ridges, eggs of pheasants and partridges, woodcocks, snipes, rab- -
bits, grouse, black or moor game, and eggs of grouse, black or moor
game (sect. 1).11®
What consti- Before leaving the subject of trespass in search or pursuit of
e hehass  game, two general points, which may be more conveniently ad-
Actst verted to here than in the notes appended to the statutes, must
be noticed. (1) The question, What is sufficient to constitute
such trespass ? has given rise to much discussion both in England
and in Scotland. The English authorities must, no doubt, be
used with caution, in view of the difference between the two
systems of law in regard to property in wild animals; but there
is less danger where, as in the present matter, the questions arise
as to the interpretation of similar statutes. Thus, there must be
a bodily entering or being on the land upon which the trespass
is alleged to have taken place,'® though that is not required for
what is termed a civil trespass.’” Two cases of shooting near a
march were very similar in their circumstances, but different in
event. A person, being on his own land, fired at and killed a
pheasant which was standing on his neighbour’s land, and imme-
diately thereafter went across the boundary and picked it up.
This was held to be trespass in pursuit of game, the whole
transaction being one continuous act® On the other hand,
where a person, being on his own land, shot in flight a pheasant,
118 See Appx. No. 5. for this Act and 17 Pickering v. Rudd, 4 Campb. 219 ;
cases, Kecble v. Hickeringill, 11 East. 574,
116 Reg. v. Pratt, 24 L.J.M.C. 113, on note.
1 & 2 Will. IV. c. 32, sect. 30, which is 18 Osbond v. Meadows, 31 L.J.M.C.

similar to 2 & 3 Will. IV. c. 68, sect. 1; 238,
Mayhew v. Wardley, 14 C.B.N.S. §50.
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which had risen from the same, after it had crossed the fence, it
was found not to be trespass in search of game for him to go
across to pick up the dead bird, on the ground that the statute '
did not refer to dead game.!”® The case of Osbond was held to be
distinguishable, and that of Pratt was followed to the effect of
holding that the mere shooting across the fence was not trespass
in the sense of the Act. It follows that trespass will be com-
mitted by pursuing across the boundary game plainly only
wounded, though shot on the sportsman’s own side of the march;
and it will be for the judge to decide whether there was or was
not reasonable cause for believing that the shot had been fatal!®
It was in one case held by a narrow majority that there can be
no such thing as constructive trespass under the Poaching Acts,
as by acting in concert with a trespasser in pursuit of game, and
preventing the game from escaping by running up and down a
public road® But it seems impossible to reconcile this case
with a later and undoubtedly sound decision, that the same sta-
tute—the Day Trespass Act—was contravened by persons who,
while remaining on a highroad, sent dogs into the adjoining fields
in search or pursuit of game. The circumstance that one of
these persons—it was uncertain which—entered a field to pick
up a hare thus killed, was not founded on in giving judgment.’®
(2) The question has arisen whether, apart from the civil action
of damages, and the penaltics imposed by the Game Acts, the
landowner has any other remedies against poaching. The answer
must be, that he has not. The case of spring-guns and
similar instruments has been referred to. The implements used
in poaching, and the game taken, cannot be seized unless a
statute so provides.® It may be inferred, from the illegality
of killing dogs which have been prowling about a flock of sheep,
that it would be equally unjustifiable to shoot a dog found
poaching.”®  Nor is violence to the poacher’s person permissible
at common law.'®

1 & 2 Will. IV, c. 32; similar to
the Day Trespass Act.

1% Kenyon v. Hart, 34 L.J.M.C. 87.

131 8e¢e Donald v. Boddan, 1828, Syine,
303.

122 Colquhoun v. Liddell, 16th Nov.
1876, 4 Ret. (Just.) 8.

Mur. 130; cf. Grahame v. Mackenzie,
1810, Hume, Dec. p. 641; but see 1597,
c. 270.

126 E. Eglintoun v. Campbell, 1770,
M‘Laurin’s C. T., p. 505—see English
opinions there. L. Adv. v. Kennedy, 3d
Dec. 1838, 2 Swinton, 213 (a landed pro-

183 Stoddart v. Stevenson, 8th June,
1880, 7 Ret. (Just.) 11.

124 Gregory v. Wemyss, 1752, M. 1989 ;
Scott v. Everitt, 18th Jan. 1853, 15 D.
288 (Act 1773).

12 Grant v. Barclay, 8th Jan. 1830, 5

prietor convicted, and sentenced to eight
months’ imprisonment, for wounding by
shooting two poachers on his land).
Grahame v, Mackenzie, 12 (threats by
trespasser). And see Bell v. Shand,
1870, 7 Sc. L.R. 267.

Has the land-
owner other
remedies !
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street, or public place, to search any person whom he may have
good cause to suspect of coming from any land where he shall
have been unlawfully in search or pursuit of game, or any person
aiding or abetting such person, and having in his possession any
game unlawfully obtained, or any gun, part of gun, or nets, or
engines used for the killing or taking of game, and also to stop
and search any cart or other conveyance in or upon which such
constable or peace-officer shall have good cause to suspect that
any such game, or any such article or thing, is being carried by
any such person. Penalties and forfeitures are imposed, if such
person shall have obtained such game, so discovered, by unlaw-
fully going on any land in search or pursuit of game, or shall
have used any such article or thing for unlawfully killing or
taking game, or shall have been accessory thereto (sect. 2).
Game in this Act includes one or more hares, pheasants, part-
ridges, eggs of pheasants and partridges, woodcocks, snipes, rab-
bits, grouse, black or moor game, and eggs of grouse, black or moor
game (sect. 1).11°

Before leaving the subject of trespass in search or pursuit of
game, two general points, which may be more conveniently ad-
verted to here than in the notes appended to the statutes, must
be noticed. (1) The question, What is sufficient to constitute
such trespass ? has given rise to much discussion both in England
and in Scotland. The English authorities must, no doubt, be
used with caution, in view of the difference between the two
systems of law in regard to property in wild animals; but there
is less danger where, as in the present matter, the questions arise
as to the interpretation of similar statutes. Thus, there must be
a bodily entering or being on the land upon which the trespass
is alleged to have taken place,’® though that is mot required for
what is termed a civil trespass!” Two cases of shooting near a
march were very similar in their circumstances, but different in
event. A person, being on his own land, fired at and killed a
pheasant which was standing on his neighbour’s land, and imme-
diately thereafter went across the boundary and picked it up.
This was held to be trespass in pursuit of game, the whole
transaction being one continuous act!® On the other hand,
where a person, being on his own land, shot in flight a pheasant,

15 See Appx. No. 5. for this Act and 117 Pickering v. Rudd, 4 Campb. 219;
cases, Keeble v. Hickeringill, 11 East. 574,

118 Reg. v. Pratt, 24 L.J.M.C. 113, on note.
1 & 2 Will. IV, c. 32, sect. 30, which is 18 Oshond v. Meadows, 31 L.J.M.C.

similar to 2 & 3 Will. IV. c. 68, scct. 1; 238.
Mayhew v. Wardley, 14 C.B.N.8. 550,
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which had risen from the same, after it had crossed the fence, it
was found not to be trespass in search of game for him to go
across to pick up the dead bird, on the ground that the statute '
did not refer to dead game.”® The case of Osbond was held to be
distinguishable, and that of Pratt was followed to the effect of
holding that the mere shooting across the fence was not trespass
in the sense of the Act. It follows that trespass will be com-
mitted by pursuing across the boundary game plainly only
wounded, though shot on' the sportsman’s own side of the march;
and it will be for the judge to decide whether there was or was
not reasonable cause for believing that the shot had been fatal!®
It was in one case held by a narrow majority that there can be
no such thing as constructive trespass under the Poaching Acts,
as by acting in concert with a trespasser in pursuit of game, and
preventing the game from escaping by running up and down a
public road!? But it seems impossible to reconcile this case
with a later and undoubtedly sound decision, that the same sta-
tute—the Day Trespass Act—was contravened by persons who,
while remaining on a highroad, sent dogs into the adjoining fields
in search or pursuit of game. The circumstance that one of
these persons—it was uncertain which—entered a field to pick
up a hare thus killed, was not founded on in giving judgment.®
(2) The question has arisen whether, apart from the civil action
of damages, and the penaltics imposed by the Game Acts, the
landowner has any other remedies against poaching. The answer
must be, that he has not. The case of spring-guns and
similar instruments has been referred to. The implements used
in poaching, and the game taken, cannot be seized unless a
statute so provides!® It may be inferred, from the illegality
of killing dogs which have been prowling about a flock of sheep,
that it would be equally unjustifiable to shoot a dog found
poaching.’®  Nor is violence to the poacher’s person permissible
at common law.'®

u9 1 & 2 Will. IV, c. 32; similar to Mur. 130 ; cf. Grahame v. Mackenzie,
the Day Trespass Act. 1810, Hume, Dec. p. 641; but see 1597,

1% Kenyon v. Hart, 34 L.J.M.C. 87. c. 270.

131 See Donald v. Boddan, 1828, Syme, 126 E. Eglintoun v. Campbell, 1770,

303. M‘Laurin’s C. T., p. 505—see English
133 Colquhoun v. Liddell, 16th Nov. opinions there. L. Adv. ». Kennedy, 3d
1876, 4 Ret. (Just.) 3. Dec. 1838, 2 Swinton, 213 (a landed pro-
133 Stoddart ». Stevenson, 8th June, prietor convicted, and sentenced to eight
1880, 7 Ret. (Just.) 11. months’ imprisonment, for wounding by

124 Gregory v. Wemyss, 1752, M. 1989; shooting two poachers on his land).
Scott v. Everitt, 18th Jan. 1853, 15 D. Grahame v. Mackenzie, 1% (threats by
288 (Act 1773). trespasser). And see Bell ». Shand,

12 Graut v. Barclay, 8th Jan. 1830, 6 1870, 7 Sc. L.R. 267.

Has the land-
owner other
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III. Close time~From the earliest recorded time, the law of
Scotland has contained regulations against the killing of certain
wild animals during certain seasons, variable ¥ or fixed!® The
rules applicable to the former are now in desuetude; and those
which provide a fixed close time are superseded by the Act 13
Geo. ITI. c. 54, which enacts that every person who shall wil-
fully take, kill, destroy, carry, sell, bag, or have in his or her
possession, or use any muir-fowl or tarmagan between 10th
December and 12th August, or any heath-fowl between 10th
December and 20th August, or any partridge between 1st Feb-
ruary and 1st September, or any pheasant between 1st February
and 1st October, shall for every bird so taken, &ec., forfeit and
pay £5 sterling, and, in case of not paying the sum decreed
within ten days after conviction by a final sentence, shall suffer
imprisonment for two months for each £5 sterling thereof (sect. 1).
This does not extend to any pheasant or partridge kept in any
mew or breeding - place, if taken in season (sect. 2); nor to
possession, on the same condition, by dealers for ten days after
the expiration of the season.® It is a question whether this
relaxation applies to the possession or sale by a dealer of live
birds.® Prosecutions under the Act of 1773 may be brought
before the sheriff’®! of the county where the offence has been
committed or where the defender has been found, by the fiscal or
any private informer or complainer (sect. 8),'* who gets one half
of the penalties ; the other half going to the poor of the parish,
or towards repairing its roads (sect. 10). Provisions are made for
recovery of the penalties (sect. 9), and for appeal to the Circuit
Court (sects. 11-13). Prosecutions must be commenced '** within
six months after the offence (sect. 14). The penalties prescribed
could not formerly be modified by the Bench, but oppression was

127 Deer and hares during snow—Rob.
iii. c. 10; 1474, c. 60; 1621, c. 32. Hunt-
ing, &c., on growing corn, 1555, c. 51.

128 1427, ¢. 108—beginning of Lentron
to August for certain fowls; 1555, c. 51,
partridge-taking begins at Michaelmas;
1707, ¢. 13, muir-fow]l —1st March to
20th June ;—partridges, 1st March to 20th
Aug. incl.

120 1 & 2 Will. IV. c. 82, sect. 4; ap-
plied to Scotland by 23 & 24 Vict. c. 90,
gect. 13. The section of the former Act
goes on to extend the privilege of posses-
sion, &c., to forty days after said expira-
tion in favour of others than dealers; but
Scotland only shares the benefits of the

Act so far as regards dealers. Probably
the Scotch Courts would take the same
period as a fair limit to an equitable
relaxation of the strict provisions of the
statute of 1773. See the old case of
Simpson v. Unwin, 3 B. and Ad. 134.

130 Loombe ». Baily, 30 I..J.M.C. 31;
Porritt v. Baker, 10 Ex. 759; see Burn’s
Justice, 2, 769.

131 40 & 41 Vict. c. 28.

132 Gray ». Bonnar, 23d Jan. 1816, 19
F.C., Appx. No. 1; Brown v. Hunter,
10th Dec. 1842, 1 Broun, 458.

13 Meaning of ‘commenced,’ in Note
to Night Poaching Act, sect. 4, in Appx.
No. 1.
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avoided by the prosecutor restricting his claim, if necessary, in
the matter of the number of birds; and now the sheriff has full
powers of modification.'®
An excellent specimen of piecemeal legislation is to be found wild Birds

in a series of Acts passed for the protection of certain sea-birds, i?t:,ectw"
wild birds, and wild-fowl in the years 1869, 1872, and 1876.1%
These Acts were difficult of construction and collation, extremely
arbitrary in their scope, and insufficient for their purpose. They
were therefore repealed, and a more sweeping measure passed in
1880, which again required amendment in the following year.!®
These subsisting statutes are to be known as the Wild Birds
Protection Acts, 1880 and 1881, and are directed towards the
protection of all wild birds of the United Kingdom during the
breeding season. The leading enactment provides that *any
¢ person who, between the first day of March and the first day
 of August in any year after the passing of this Act, shall know-
ingly and wilfully shoot or attempt to shoot, or shall use any
boat for the purpose of shooting, or causing to be shot, any wild
bird, or shall use any lime, trap, snare, net, or other instrument
for the purpose of taking any wild bird, or shall expose or offer
for sale, or shall have in his control or possession after the fif-
teenth day of March, any wild bird recently killed or taken, shall,
on conviction of any such offence . . . before the sheriff [in-
cluding steward and sheriff-substitute and steward-substitute,
Act 1880, sect. 2] in Scotland, in the case of any wild bird
which is included in the schedule hereunto annexed,'™ forfeit
and pay for every such bird in respect of which an offence has
been committed, a sum not exceeding £1, and in the case
of any other wild birds, shall for a first offence be reprimanded
and discharged on payment of costs, and for every subsequent
¢ offence forfeit and pay for every such wild bird in respect of

-

-

-

-

-

1% Whatman v. Ogilvie, 3d June 1854,
1 Irv. 483; 44 & 45 Vict. c. 33, sect. 6.

133 32 & 33 Vict. ¢. 17 ; 85 & 36 Vict.
c. 78; 39 & 40 Vict. c. 29.

1% 43 & 44 Vict. c. 35 ; 44 & 45 Vict.
c. 51.

% Pz, American quail, auk, avocet,
hee-eater, bittern, bonxie, colin, Cornish
chough, coulterneb, cuckoo, curlew, diver,
dotterel, dunbird, dunlin, eider-duck,
fern-owl, fulmar, gannet, goatsucker,
godwit, goldfinch, grebe, greenshank,
ruillemot, gull (except black - backed
gnll), hoopoe, kingfisher, kittiwake, lap-
wing, lark (added by Act 1881, sect. 2),

loon, mallard, marrot, merganser, murre,
night-hawk, nightjar, nightingale, oriole,
owl, oxbird, oyster-catcher, peewit, petrel,
phalarope, plover, plover’s-page, pochard,
puflin, purre, razor-bill, redshank, reeve
or ruff, roller, sanderling, sandpiper,
scout, sea-lark, sea-mew, sea-parrot, sea-
swallow, shearwater, shelldrake,shoveller,
skua, smew, snipe, solan goose, spoonbill,
stint, stone-curlew, stone-hatch, summer-
snipe, tarrock, teal, tern, thick-knece,
tystey, whaup, whimbrel, widgeon, wild-
duck, willock, woodcock, woodpecker.
Some of these names scem to be dupli-
cates.
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¢ which an offence is committed, & sum of money not exceeding
¢ five shillings, in addition to the costs. . . . This section shall
¢ not apply to the owner or occupier of any land, or to any person
¢ authorised by the owner or occupier of any land, killing or
¢ taking any wild bird on such land not included in the schedule
¢ hereto annexed’ (Act 1880, sect. 3). Refusal by any one found
offending to give his real Christian name, surname, and place of
abode, or his giving an untrue name or place of abode to any
person, infers liability to an additional fine not exceeding ten
shillings (sect. 4). An offence committed on the sea-coast or at
sea, beyond the ordinary jurisdiction of a sheriff, is held to have
been committed in any county abutting on such sea-coast or
adjoining such sea; and if it has been committed on any waters
forming the boundary between two counties, it may be prosecuted
before the sheriff of either (sect. 6). A Secretary of State may,
on application by Quarter-Sessions, extend or vary the close time
by order to be published in the ‘London Gazette’ (sect. 8), or
from time to time exempt any county, or part or parts thereof, as
to all or any wild birds, by similar order from the operation of the
Act; and St Kilda is excluded by the statute itself (sect. 9). It
is a sufficient answer to the charge of exposing or offering for
sale, or having the control or possession of any wild bird recently
killed, to show either ¢ (1) that the killing of any such wild birds,
“if in a place to which the said Act extends, was lawful at the
¢ time when and by the person by whom it was killed ; or (2),
¢ that the wild bird was killed in some place to which the said
¢ Act does not extend, and the fact that the wild bird was im-
¢ ported from some place to which the said Act does not extend,
¢ shall, until the contrary is proved, be evidence that the bird
was killed in some place to which the Act does not extend.
(Act 1881, sect. 1)1

IV. The law as to game licences and gun licences is entirely
statutory,” and will be best expounded in the shape of notes to
the Acts now in force, printed, so far as within the scope of this
treatise, in the Appendix.

Referring now to the whole of these regulations, it will be seen
that no one of them interferes with the operation of any other. It
followed that, until recently, unless there were some inconsistency
in the conditions of the Acts, as between the night and the day

138 This amendment of the principal 2 C.P.D. 553.
Act arose mainly out of a hard case, 139 Game Licences Act, 23 & 24 Vict.
Taylor v. Rogers, 50 L.J.M.C, 132. See c¢. 90 ; Gun Licences Act, 33 & 34 Vict.
on the older Acts Whitehead v. Smithers, ¢. 57. Appx. Nos. 4 and 6.
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statutes, the same state of facts might infer liability in several
penalties cumulatively—for instance, in those of the Act of 1621,
of one or more of the Trespass Acts, of the Close Time Act, and
of the Excise statutes. The killer of a protected wild bird during
the breeding season may still be obnoxious to the penalties of
the Protection Acts, and also to those of the Gun Act. Thus, in
England, the same fact was found to entail the penalties both of
the Close Time and of the Certificate statutes;*° and in Scotland,
an acquittal under the Poaching Prevention Act of 1862 was no
defence to a charge under the Act 13 Geo. IIL c. 54, sect. 3.4
This cumulation of penalties still subsists, but is greatly curtailed
in its operation by a recent statute, which excludes it with refer-
ence to the ‘Game Acts’ inter se—that is, with reference to all
the Acts mentioned above as still in observance treating of game
properly so called.M?

The Act 13 Geo. IIL c. 54, already referred to in connection
with the landed qualification and close time, has clauses regulating
muirburn; and in doing so supersedes a number of old statutes,
which agreed in prohibiting the burning of moors from the end
of March till all the corn was shorn.® Section 4 provides that
every person who shall make muirburn or set fire to any heath
or muir in Scotland from 11th April to 1st November in any
year, shall forfeit and pay 40s. for the first, £5 for the second, and
£10 for the third or any subsequent offence—or in default, be
imprisoned for six weeks, two months, and three months respec-
tively. The tenant, possessor, or occupier of the ground on which
such muirburn shall be made or discovered shall be deemed guilty,
unless he shall prove that the fire was communicated from some
neighbouring ground, or was raised on his ground by some other
person not in his service or family (sect. 5). A proprietor of
high and wet muirlands, having them in his own occupation, may
burn the heath between 11th and 25th April; and when such
lands are let, he or his commissioner or factor may, by writing
under his or their hands, authorise the tenants to do the same
(sect. 6), the written authority being recorded in the Sheriff Court
books previous to the burning, on payment of the ordinary fees
(sect. 7). The provisions of the Act for prosecution and appeal

1 Saunders v. Baldy, 13 L.T.N.S. 39 Geo. Il c. 54 (partridge close time of

3929, last Act revived), and the Acts printed in
M Galloway v. Somerville, 5th Oct. the Appx. 1-5.
1863, 4 Irv. 444. 163 Stat. Rob. IIL e. 11; 1424, ¢. 20;

143 40 & 41 Vict. c. 38, 8. 11. The 1477, c. 75; 1493, c. 48; 1535, ¢. 11;
statutes scheduled are 1587, c. 43 ; 1621, 1685, c. 20; 6 Geo. IIIL. c. 32; cf. the
c. 31; 1707, c. 91; 13 Geo. IIL c. 54; English Act, 4 & 5§ Will. III. c. 23.

Muirburn.
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have been already referred to.!** The first-cited section is held to
apply not merely to ground on which heath or heather grows, but
to all moors or uplands, whatever may grow thereon, and though
covered only with rank grass. The only practical test furnished
by the Court is, that it shall be a place which moor-game frequent
for breeding. The muirburn contemplated is the burning of the
land of this description, and of what it bears.*® Muirburning is a
lawful act, and the proprietor of the lands where it takes place is
not liable for injury caused by the extension of the fire to ad-
joining lands, unless culpa on his part is proved. He is bound
‘ to exercise the care and diligence which a prudent man would
¢ observe in his own affairs, and which a prudent and conscientious
* man will observe as to the interests of his neighbours.’*® The
amount of care necessary to be exercised will vary with the dry-
ness of the season, and the conscquent danger, greater or less, of
incomplete extinction.*” The phraseology of the 5th section seems
to imply that the occupier is liable in the penalties of the Act,
though the fire was lighted by a servant or member of his family
without or against his orders. There would be no liability for
damage to neighbouring property in such a case.®® The burning
is directly for the benefit of the stock-holder, the restrictions for
the benefit of the sportsman; but practice shows that muirburn,
judiciously performed, is equally beneficial to both.

No instance has survived to modern times of a royal forest
retained in the hands of the Crown, nor, it is belicved, of a right
of free forestry being exercised over land which does not belong
in property to the forester; but many cases remain of a right of
forestry being held on Crown titles along with the ownership .of
the land. Such a grant gives no right beyond the bounds of the
forest. Deer are not, and never were, inter regalia*® and may be
destroyed by any qualified person on his own land or by another
with his authority, as in the case of other game. The forester
has no right to interdict a neighbour from killing deer on his own

4 Supra, p. 133.

16 Per maj., esp. L.J.-C. and L. Mac-
kenzie in Rodger ». Gibson, 12th March
1842, 1 Broun, 78, and authorities there.

146 Per L. Neaves in Mackintosh .
Mackintosh, 15th July 1864, 2 Macph.
1357, 1862, where the proof was held to
show want of due care in watching.

W7 There may be complete extinction,
though for five or six months after the
fire steam rises from the heated ground

after every shower.

148 Linwood v. Hathorn, 14th May 1817,
F.C., affd. 19th March 1821, 1 Sh. App.
20 ; see Kcith ». Keir, 10th June 1812,
F.C. Buird v. Hamilton, 4th July 1826,
4 8. 790 (N.E. 796).

149 1, Stair's dubious dictum to the
contrary was repudiated in D. Athole v.
Macinroy, 26th Feb. 1862, 24 D. 673, and
authorities there, which are chiefly signi-
ficant by silence.
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land, or to trespass on his neighbour’s land, either for the purpose
of killing or of driving back strayed deer ®—unless, indeed, he
be co-proprietor thereof, and the deer so straying were doing harm
to the land as pasturage, in which case he may drive them back.’™!
Within the forest the most considerable right of the keeper was
to one-third of the value of cattle escheated for straying into it,
the remaining two-thirds going to the Crown ;™ but no case of
the exercise of the right is known, since the time when the Court
of Session made the grievance caused along miles of march in
Highland districts the text of a representation to the Crown—
which proved successful—not to grant any new forests.!®

180 Jbid. 1594, c. 214 ; 1685, c. 20.

131 Robertson ». D. Athole, 22d May 152 1535, c. 12; see 1592, c. 130.
1810, F.C., affd. 1st Dec. 1814, F.C., 183 Ms. Athol v. Faskellie, 1680 M.
App. See as to killing in time of snow—  4653.
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CHAPTER X

MINES, MINERALS, AND QUARRIES.

Subject stated. IT Will appear, in the progress of this work, that the rules regard-

Mines, royal
and base.

1424, c. 12.

ing the enjoyment of all substances lying beneath the soil are very
similar to those which apply to the use of the soil itself, and of
that which it supports. Examples taken from recorded disputes
concerning mines will be found to illustrate subjects so diverse as
compulsory sale, the law of neighbourhood and nuisance, of servi-
tudes, of water-courses, and of limited estates; and no attempt will
here be made to anticipate what must be discussed in its proper
context. But there fall to be noticed in this place one or two
points of specialty in the law of minerals—considered as subjects
of property, and not as articles of trade or in connection with leases.
1. In all the realms which arose out of the ruins of the Roman
empire in western Europe, and from the earliest period at which
we find any note of the working of minerals, a distinction is trace-
able between mines royal and mines base. Mines royal were
presumed to have been reserved to the Crown in giving out the
land, and were wrought usually, but not invariably, by the land-
owner or his lessees, on special permit of the sovereign, and for
a lordship which usually amounted to one-tenth of the produce.
Mines base were given out with the land as partes soli, expressly
or by implication, and the landowner had full control over the
working. Whether this was the common law in Scotland prior to
the fifteenth century, depends on the construction to be put on the
earliest statute of mines, 1424, c. 12,! which enacts that * gif onie
‘ mine of gold or silver be founden in onie lordis landes of the
¢ realme, and it may be prooved that three halfe-pennies of silver *
‘ may be fined out of the pound of leade, the Lords of Parliament
¢ consentis that sik mine be the kingis, as is usual of other realmes.’
1 Temp. James I. of Scotland. Dipl. Scot., p. 82; Cochran- Patrick’s

* = about 2 shillings and 5 pence Scots Early Records of Mining, lix.
money of Ruddiman’s time. Pref. to
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The peculiarity of the expression ‘consentis '—which is found in
no other enactment of this Parliament—and the reference to the
customary law of other countries, seem to indicate that this statute
is merely declaratory of the common law of the land. But a high
authority has called this ‘ the original Act of Annexation of Mines,’
and has held that the Crown right seems to rest entirely on
statute® Be that as it may, the statute was practically an
acknowledgment that all other minerals, except those mentioned,
were not infer regalia. Accordingly, it was early settled that the
base metals and minerals pass without express mention in a char-
ter, whether granted by the Crown or by a subject, of the lands
under which they lie.* Thus, an infeftment in lands with part
and pertinent, without any mention of minerals, was held to be a

3 L.O. Curriehill in E. Breadalbane v.
Jamieson, 16th June 1875, 2 Ret. 826,
829. The customs of other countries of the
West, at that date, may be traced to the
recognition in the later Roman empire of
the fisc's property in all minerals what-
ever. The classical jurists know nothing
of mining, but much of treasure (infra,
chap. 14). The distinction between gold or
silver mines and other mines was enforced
by the emperors—cf. 1.2.5 with 3 C.
(11.6). In Germany, where mines were
very early wrought, Barbarossa and his
successors asgserted the Crown rights,
which had been till then only vaguely
claimed, the usual royalty being one-tenth
reserved from all minerals, with the ex-
ception in some places of coal and iron.
James I. of Scotland, in obtaining the
Act of 1424, doubtless imitated afar off
Charles VI. of France, who agnin followed
the example of the ecarlier German em-
perors in vindicating the Crown’s radical
right to minerals, and to a royalty on per-
mission to mine. The old law of Eng-
land is thus stated by the judges in the
¢ great case of Mines,"—Plowden, pp. 310,
336-7: ¢If the ore or mine in the soil of
¢ a subject be of copper, tin, lead, or iron,
‘in which there is no gold or silver,
‘in this case the proprietor of the soil
¢ ghall have the ore or mine, and not the
¢Crown by prerogative. A mine royal,
¢ whether of base metal containing gold
¢ or silver, or of pure gold and silver only,
¢ may by grant of the king be severed from
¢ the Crown and granted to another ; for
‘it is not an incident inseparable to

¢ the Crown, but may be severed from
‘it by apt and precise words." This
great case decided that even where the
gold or silver in a mine of base metal
in the land of a subject was of less value
than the base metal, the mine was a mine
royal. In the early law of all these coun-
tries the right of the Crown to permit per-
sons to search for any mineral in the lands
of another against his will, and under cer-
tain conditions to win the mineral, is
asserted, and is part of the present law of
France, Germany, and part of the United
States. On a comparison of the legal sys-
tems of the best known civilised countries,
it will appear that the law of Scotland
leaves the largest control over his minerals
in the hands of the landowner; for in
England, though royal mines (as defined
in the case cited) in which there is copper,
tin, iron, and lead, cannot (by 1 W. und
M. c. 30, and 5 W. and M. c. 6, and 55
Geo. I11. ¢. 134) be any longer claimed
by the Crown, but only a right of pre-
emption at certain rates, royal mines of
other minerals —if such exist—may still
be claimed. See the chapters, of which
this note is a short abstract, in Rogers on
Mines, 2d ed., ii. iii. iv. and vi.

4 Cr. 2.8.17; St. 2.3.74; Bankt. 2.3,
109 ; FErsk. 2.6.1.5 and 16 ; B. I'r. 669
and 740; but see Cr. 1.16.36, 2.8.21,
where he seems to have been carried away
from the statute by the feudal customs of
other countries—Mack. apud Stat. 1424,
c. 12; and the exceptional case—Anstru-
ther v. Anstruther, 1796, 3 Dat. 483.

K
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good title for a possessory judgment as to the right to coal, as
against an express title to the coal-heughs® And where a decreet-
arbitral decerned one of the parties who had right to the whole
coal under the estate which was to be divided, to convey to the
other the house, yards, and parks, retaining the remainder, it was
held that the coal beneath these subjects was included.®

But in 1592, by a statute” which remained long unprinted—and
therefore unknown to Craig, Stair, and Mackenzie®*—that champion
of the prerogative, James VI, assumed in so many words the full
right of the Crown to all mines, not only of gold and silver, but
of copper, lead, tin, and other whatsoever metals and minerals,
which had been let by it all over the kingdom to foreign adven-
turers for payment of a tenth of the proceeds to the Treasury—
¢ the part which both of the common law and consuetude observed
¢ by other foreign princes properly pertains to the Prince’ This
practice of wholesale leases to strangers having become intolerable
to the landowners, the statute enacts ‘that it shall be lesum’ for
the king ‘to set in feu-farm to every earl, lord, baron, and other
“ freeholder’ the mines above mentioned, ¢ which is or may be
* found within their own lands and heritages,’ they paying a tenth
part yearly as royalty; and failing their working on due pre-
monition minerals which had been discovered on their estates, ¢ to
¢ set the same in feu or tack, or otherwise cause work the same or
‘ make right thereof to any other person at his Grace’s pleasure.’
In construing this enactment it has been held that the Crown is
not merely entitled, but is bound, when required, to give to each
subject a grant of the minerals within his own lands,? and that not
merely to its own immediate vassals, but to all proprietors of land,
though holding of subject superiors;! and further, that where
such a grant has once been made, an adjudication of the lands
without mention of mines and metals carries the ines, &e., in
preference to a subsequent adjudication of the lands with express

mention of the mines and metals.
majority in deciding the last poin

8 L. Burly v. Sime, 1662, M. 9630.
The import of the judgment is misstated
in Ersk. 2.6.5.

¢ Bruce v. Erskine, 1716, M. 9642; cf.
E. Kelly ». Nicolson, 1694, 4 B.S.;j150;
and as to the effect of the Clan Act— Mit-
chell ». York Buildings Co., 1777, 6 Pat.
795 ; Aunderson v. Caddells, 1803, 4 Pat.
532 ; Forbes v. Livingstone, 31st Jan.
1822, 1 8. 282 (N.E. 263), rem. 1 W.S.
657 ; 29th Nov. 1827, 6 S. 167.

t]l?

The reason given by the
was, ‘that mines of lead and

71582, c. 31. See the history of the
enactment in Cochran-Patrick, p. Ix.

8 Supra, note 4.

® E. Hopetoun v. Off. of State, 1750,
M. 13527.

10 D. Argyll v. Murray, 1739, M. 13526,

11 Ochterlony v». E. Sclkirk, 1755, M.
164.

12 Ag given by Monboddo, 5 B.S. 838,
This report seems to have been overlooked
in the E. of Breadalbane’s case, where
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¢ copper, such as those in dispute, were not inler regalia, either by
¢ the common law or by the statute of James I., although the Act
¢ 1592 does indeed speak generally of all mines which by that
¢ Act are supposed to be in the gift of the Crown.’ The same
reasoning was adopted in a very recent case, in which an entail of
lands without mention of mines and minerals was held to extend
to these as parts and pertinents of the lands, though, prior to the
entail, a separate charter of the mines, &c., had been obtained from
the Crown, proceeding on the Act 1592.® The Lord Ordinary
(Curriehill), in an elaborate note, with which the Inner House con-
curred, was of the same opinion as the judges in the last case, that
the Act 1592 must be controlled by the earlier statute; that it
therefore only applied to the working of mines royal, for the con-
veyance of which the tenth part of the free produce was regarded
as a usual and fair reddendo ; and that this conveyance completely
incorporated these mines with the rest of the landowner’s property.
Before passing fromn the respective rights of Crown and landholder,
it may be observed that the claim of the former to gold is abso-
lute, and that it would probably be held to emerge, though the
precious metal be obtained by washing soil taken from the surface,
as of late in the Kildonan Burn, though this could not technically
be termed mining. Silver is always found in conjunction with
lead.

1I. Nothing is more usual than for a proprietor, in feuing out
land, especially for building or manufacturing purposes, to reserve
to himself the mines, minerals, metals, and quarries, or one or
more of them™ The possession of the minerals may also be
- separated from that of the surface by their being feued out, while
the ownership of what remains is retained or granted elsewhere,
or more commonly by their being leased out to a mineral tenant.'®
In all these cases it is important to know the exact meaning which
the law puts upon the different terms used. Both in this country
and in England there has been much discussion on this subject,
without, it must be confessed, leading to any very definite result.
There is, no doubt, perfect consistency between the few cases
which have come before the Scotch Courts; but the same thing
can scarcely be said of the English decisions, which are, more-
over, mostly of later date, and the fruit of much more elaborate
discussion.

only the successful argument, as given in 13 E. Breadalbane v. Jamieson, supra,3.
M. 164, is quoted. That this was Mon- 1 See a case of implied reservation—
boddo’s own view appears from the note Anstrutherv. Anstruther, 1792, n. r.affd.
to his report of the D. of Argyll's case— 18th March 1796, 3 Pat. 483.

5 B.S. 680. 15 Hunter, i. 269 et seq.

Nomenclature
of reservations.
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Both in Scotland and in the House of Lords, it was determined
that a reservation by a superior of ¢ the haile mines and minerals,
¢ of whatsoever nature or quality,” under the lands conveyed in a
feu-charter, did not include freestone, though it was of singularly
fine quality, unknown elsewhere in the district.'® The ground of
Judgment does not appear, but the argument of the successful feuar
was, that by minerals are meant substances that are useful on
account of their specific or chemical qualities, not substances use-
ful merely as mechanical masses—which is a very fair statement
of the use of the word in common parlance. In conformity with
this decision, freestone was also found to be excluded from a re-
servation, in a contract of excambion, of ‘ liberty of working coal
¢ and other fossils and minerals;’ but this was a stronger case for
the grantee of the lands, since the mode of working the minerals
reserved was described as being by pits, shanks, or eyes.” The
scientific meaning of ‘ fossil’ as anything that can be dug out of
the earth, and the definition of ‘ mineral’ as that which is natu-
rally reserved in an agricultural lease, were both repudiated ; and
some weight was given to the mode of working” The only
definition attempted by a Scotch lawyer is, that ¢ metals and
¢ minerals’ mean all strata which are now destitute of or incap-
“ able of supporting animal or vegetable life’'® Lord Kinloch
regarded freestone as in correct language a mineral, being neither
an animal nor a vegetable, but the question before him related to
the claim of a railway company, which has primd facie no right
except in the surface.’® Lastly, a reservation of the whole quarries,
with full power to search and dig for stone quarries and for coal,
and to win coal and stones, was held not to embrace blackband—
a substance containing iron and a small admixture of carbonaceous
matter. The value of the mineral was unknown at the date of
the feu; but one of the judges expressly said that made no differ-
ence, except as against the granter, and was further of opinion that
nothing that could be called a mineral could be conveyed under
the name ‘stone.’® It was, moreover, admissible to look dehors
the document in arriving at the intention of the party granting;
and the vicinity of the lands to the rising city of Glasgow went
far to explain the anxious retention of stone for building purposes.

16 Menzies ». E. Breadalbane, 10th obs. by Lds. Chelmsford and Hatherley

June 1818, F.C., affd. 17th July 1822,
1 Sh. App. 225.

17 D. Hamilton v. Bentley, 29th June
1841, 3 D. 1121.

18 Per L. Mackenzie (iii.) in Blair v.
Ramsay, 22d Oct. 1875, 3 Ret. 25. See

in the same case—3 Ret. H.L. 41 ; and
tnfra, p. 154.

19 Jamieson v. N.B. Ry., 18th Dec.
1868, 6 Sc. L.R. 188.

® Forth and Clyde Nav. Co. v. Wilsons
& Co., 21st Nov. 1848, 11 D. 122.
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In these cases the question was, whether a well-known substance
was carried by certain general words in a reservation, and was de-
termined by the Court on a construction of its terms. If a proof
of the nature of the substance claimed, or of the use put on certain
words in a district, is required, it will most fitly go to a jury.®
It may be gathered that the Court, in interpreting such ambiguous
words as ‘ mines and minerals,’ are not bound by the nomenclature
of science, nor wholly by the mode of working or the nature of
the substance, but are willing to admit other circumstances which
may throw light on the intention of the parties.

This seems to be the result of the English decisions also. It
was decided early in the century that lime-works were not in-
cluded under the term ¢ mines '—which was applicable, not to every
excavation of the earth, worked by common labourers and near the
surface, but only to such workings as required skill and science,
which was the case only when the limestone was obtained by
sinking shafts and by the use of lifting machinery.® The manner
of working determined the question where clay was raised to the
surface in the same way as coal is usually wrought* The same
was the criterion adopted by Kindersley, V.-C,, in a case of par-
tition of lands between pro indiviso co-proprietors under the excep-
tion of ‘ mines and minerals” The subject in dispute was a lime-
stone quarry; and no question was raised, looking to the cases
already cited, about the non-applicability of the term ‘mines’ to
such a subject. The real question was as to the meaning of the
word ‘ minerals’; and after putting aside the wide scientific use
of the term, its popular use as purporting any metalliferous sub-
stance (though that was perhaps the meaning it was intended in
the deed to bear), and its local signification (as to which the
evidence was very conflicting), it was decided  that the best defi-
¢ nition of a mineral was that which was worked by means of a
‘ mine,’ as distinguished from a quarry. The distinction is ‘ that
where you are working sub die after having removed the surface,
‘80 as not to leave any roof, that is what is called quarrying.
¢ Mining is when you begin on the surface, and by sinking shafts
¢ you work underground in a horizontal direction, making a tunnel
¢ as you proceed, and leaving a roof overhead.’® But this defi-

1

21 Torbanehill Lease case—Gillespie v.
Russel, 18th Feb. 1854, 17 D. 1; see 18
D. 677 ; 19 D. 897—question as to the
meaning of the word ‘coal’ as used in
a lease.

2 Rex v. Alderbury, 1 East. 534; Rex
v. Dunsford, 2 A. and E. 568.

23 Rex v. Inhab. of Sedgley, 2 B. & Ad.
65, per L. Tenterden in applying Q.
Elizabeth's Poor Law.

# Rex v. Drettell, 3 B. and Ad. 424,
following last case.

33 Davvell ». Roper, 24 L.J. Ch. 779.
A similar distinction is deduced etymolo-

In England.
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nition of the word ‘ mineral’ was authoritatively repudiated in a
subsequent case, where the substance in dispute was china-clay,
obtainable only by destroying the surface; and it was stated that
the result of the authorities appeared to be ‘ that a reservation of
¢ “ minerals” includes every substance which can be got from un-
¢ derneath the surface of the earth for the purpose of profit, unless
¢ there is something in the context or in the nature of the transac-
‘ tion to induce the Court to give it a more limited meaning.’ 2
And the latest dictum on the subject is to the same effect. ‘The
¢ primary meaning of the word mine standing alone is an under-
¢ ground excavation made for the purpose of getting minerals. In
‘ leases and similar documents it is commonly used in a slightly
¢ different sense—for instance, “ all that mine, vein, or seam of
<« coal, &c.” There the word includes the stratum of the minerals
¢ as well as the excavation made to win it. “ Minerals” on the
¢ other hand means primarily all substances (other than the agri-
¢ cultural surface of the ground) which may be got for manufac-
¢ turing or mercantile purposes, whether from a mine, as the word
¢ would seem to signify, or such as stone and clay, which are got
‘by open working’® But though the mineral may be effec-
tually reserved, so as to prevent the grantee working it, the
reserver himself may not be entitled to destroy the surface, if the
reservation be not clear in giving him this right® It thus
appears that the English and Scotch Courts have arrived at this
common result, that the word ‘ mineral’ is of flexible meaning,
to be construed very genmerally if there be nothing in the deed
or in the surrounding circumstances to control this construction,
but liable to be restricted by the intention of the parties. The
intention may be gathered from the custom of the district,® from
the relation of the parties, and from many other circumstances.
Thus a reservation of mines and minerals to the lord of the manor,
in allotting the full ownership of parts of a waste to the com-
moners under an enclosure Act, was construed as favourably as

gically by Turner L.J. in Bell ». Wilson,
L.R. 1 Ch. 303. Minare=ducere=to
lead a passage underground. Quadrata-
rius = stone-squarer—an operation per-
formed above ground. See Brown v. Chad-
wick, 7 Ir. C.L. 101; Cs. Listowel z. Gib-
bings, 9 Ir. C.L. 223.

2 Per Mellish L.J. in Hext v Gill,
L.R. 7 Ch. 699, 712.

7 Per Kay J. in Midland Ry. v
Haunchwood Co. 20 Ch. D. 552, citing
Bell v, Wilson,*, Midland Ry. v. Checkley

L.R. 4 Eq. 19, E. Rosse v. Wainman, 14
M. & W. 859, and Hext v. Gill, *¢; though
the word ‘mines’ in the Railways Clauses
Acts of both countries has, as was shown
in the sequel of the judgment, a much
wider meaning.

28 Bell v. Wilson, supra, 2, freestone.

2 Davvell ». Roper, supra,*®. The min-
ing customs of Cornwall, Somerset, Glou-
cester, and Derby are ancient and well
recognised—see Rogers, chaps. 18-21.
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possible to the lord, the object being to give the commoners only
exclusive right to the surface for cultivation, and therefore so as to
include stone quarries.® .

IIL. Questions have also arisen, both here and in England, not
only, as has just been shown, with reference to the interpretation
to be put on the substances reserved, but also in relation to the
nature and extent of the right. To determine as to this, the words
of the reservation require to be carefully examined. The ordinary
form is something similar to that which occurred in a conveyance
drawn before the middle of last century, ‘reserving to us and our
¢ heirs and assignees all and singular the mines of, &c., and other
‘ metals and minerals, with full power to us and our foresaids,
‘now and in all time hereafter, to search for, work out, and
dispose of to our own use the said metals and minerals, and to
make use of such parts of the lands before disponed as shall be
necessary for these ends—we and our foresaids always satisfying
and paying the whole damages which the said A. S. and his
¢ foresaids shall sustain thereby.’®® Or the reservation may take
this shape— reserving always to the said Duke, his heirs and
¢ successors, the privilege and liberty of winning coals, and dig-
¢ ging shanks, and making ways, &c¥ The purport of these two
clauses is very different. The leading words of the former indicate
a reservation of a corporeal subject—namely, the mineral-yield-
ing strata, which are just as capable of being made the subject
of ownership, and as patient of being feudalised,® as is the re-
mainder of the space a cwlo usque ad centrum, which remainder
alone is actually given out in such a disposition. The rest of
the clause is merely accessory to the ownership reserved, in order
to make it practically eflectual. The second formula is a reser-
vation—or perhaps, more strictly, a re-grant by the disponee *
—of a servitude in the wider scnse of that term, or, more accu-
rately, of a real condition or burden on the disposition. Nor is
the distinction unimportant. The chief authority is a case which
was very carefully considered, there being a difference of opinion

3

(4

4

[4

% E. Rosse v. Wainman, 15 L.J. Ex.
67, affd. 2 Ex. 800; Micklcthwait v.
Winter, 20 L.J. Ex. 313; Wakefield v.
D. Buccleuch, L.R. 4 Eq. 613 and L.R. 4
H.L. 377.

3! Simson v. Ker, 1792, 3 Pat. 238.

33 Davidson ». D. Hamilton, 15th May
1822, 1 8. 411 (N.E. 385). ‘Minerals
‘ are said to be won when full practical
¢ available access is given to the hewers,’
the test being that ‘ continuous working

“can go forward in the ordinary way.’
Lewis ». Fothergill, L.R. 5 Ch. 103.111;
L. Rokeby v. Elliot, 13 Ch. D. 277.

3 Burly v. Sime, 1662, M. 9630;
1 Jur. Styles, 18; Ersk. 2.6.5; Bell's
Styles, i. 30, 91 ; Dunlop ». Corbet, 20th
June 1809, F.C:; Simson v. Ker, supra,
3. gee 3 Pat. 244, 245, n.; B. Pr. 740.

3 Per L. Chan. Iatherley in Graham
v. D. Hamilton, infra, 3, at 9 Macph.
H.lL. 102,
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both in the Court of Session and in the House of Lords® There
was a reservation by the superior in feuing out lands of ‘all and
¢ sundry the coal and limestone, so as it shall be lawful to the said
¢ Duke and his foresaids to set down coal-pits, shanks, and sinks,
¢ and win coal and limestone within the bounds of the said lands,’
&ec.; and in reference to another subject, similar terms were used.
The question was, whether the superior had right to use the wastes
formed by the partial removal of the coal for the transit of
minerals obtained in similar reserves adjoining. The majority in
the Court of Session based their rejection of such a right partly on
the analogy of the use of the surface,® in similar circumstances,
partly on the ground that the sole use of such an estate is for the
removal of its substance, and that the space excavated returns dis-
burdened to the owner of the rest of the soil. In the House of
Lords the distinction between the corporeal right of property and
the incorporeal right of servitude was pointed out. It would not
do to talk of one right of property being disburdened of another.
The ownership of the aerial space does not pass, bit by bit, as it is
formed. Being a right of ownership, the proprietor of the wastes
was entitled to use them as he chose, so long as he did not tres-
pass beyond them: if he trespassed, as by exhausting the whole
of the reserved strata, and then using the top of the subjacent
strata as the floor of a road for the transit of mineral from adjoin-
ing lands, the case would have been different. If the right had
been merely a servitude, it would have been strictly construed ac-
cording to its terms, and would, in the ordinary case, have excluded
the communication of any benefit to neighbouring coal-fields. For
this reason the case from which the above example of a servitude
right has been taken® was declared to have been erroneously
decided on general grounds, though perhaps really depending on
special circumstances. The law of England is identical with the
law of Scotland in this matter.*®
Two other cases of a servitude or real condition may be noted.
In a sale of land with the minerals, the seller reserved right to
one-tenth of the annual excess of the gross output above a speci-
fied quantity, and to keep a hillsman or overseer, with power at all
times to inspect the operations carried on, in order to check the
output. It having been ascertained by a remit that the inspec-
3 Graham v. D. Hamilton, 5th July see obs. of L. Brougham in Turner v.
1869, 7 Macph. 976 (by a majority of 5-2), Ballendene, infra, ®, 7 W.S. 174.
revd. 28th July 1871, 9 Macph. H.L. 98 38 Proud v. Bates, 34 L.J. Ch. 406,
(diss. L. Chelmsford). As to servitude roads and way-leaves, see

38 Infra, chap. 26 (1). nfra, chap. 26.

3 Davidson v. D. Hamilton, supra, 3;
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tion of operations conducted by means of pits on adjoining lands
might give rise to disputes, and would enable the mine-owner to
put the holder of the lordship to inconvenience, the Court held
that the latter was entitled to insist on the coal being put out on
the lands he had sold.® The other case ** was one which involved
intricate questions of conveyancing; but on the present matter it
was determined that a right granted to a vassal of so much coal
in the coal-heughs of the superior’s remaining land as would serve
for fire and the use of the house and family of the vassal, his
heirs and assignees, was not a right of property but of servitude.
It was not necessary to determine whether it was a proper servi-
tude, known to the law, grantable to the owner of a particular
dominant tenement, like a servitude of peats*—nor to decide
what was the scope of the right ;** but it was found to give no title
to interdict the servient owner from working his coal. It rather
seems, moreover, that a grant of ‘as many coals from the coal-
¢ heughs of B.as the said J. M., or his heirs and assignees foresaid,
‘ may use, sell, or give away at pleasure,’ is a grant of an incor-
poreal real right, and not a conveyance of the ownership of the
seams of coal under the lands of B.#* On the other hand, it also
appears that where there is no express conveyance of minerals to
a vassal, and the charter contains a clause reserving to the superior
¢ full power, right, and liberty to win coals and coal-heughs’ within
the lands conveyed, and a declaration that it shall not be ¢leisome
¢ to the vassal to set down coal-heughs or win coals upon the fore-
¢ said lands '—this is a reservation of the ownership of the coal.**
Such a view is alone consistent with the rule of law that there
can be no servitude which exhausts the possible uses of any
heritable estate.*’

When the ownership of mineral seams is severed from the
ownership of the surface and of the other strata, no other right
to the use of the surface and of the other strata is conveyed
than what is reasonably required for the enjoyment of those
minerals only which are so severed. This accessorial right would
probably pass sub silentio, on the principle that the grant or reser-
vation embraces everything without which it could not be made
use of ;* but as a matter of practice it is invariably added. It

3 Dixons v. Buchanan, 24th Dec. 1825, Hamilton, supra, 3,
4 8. 355 (N.E. 360); 27th Jan. 1829, 4 Bain v, D. Hamilton, 19th May

7 8. 324, 1865, 3 Macph. 821; 4th Nov. 1867, 6
#® Harvie v. Stewart, 17th Nov. 1870, Macph. 1.

9 Macph. 129. 4 Dyce ». Hay, 10th July 1849, 11 D.
41 Ibid. pp. 137, 158. 1266, affd. 1 Macq. 305.
42 Ibid. p. 149. # Caledonian Ry. ». Sprot, 1856, 2

4 Ibid. p. 144; see Graham v. D. Macq. 449; L. Wensleydale in Rowboth-

Accessorial
rights.
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is interpreted fairly, according to the intention of the parties. In
England, a way-leave which was stipulated for before the inven-
tion of railways, has been held to expand with the ordinary modes
of management of mines.” But no doctrine of expansibility along
with the wants of the time will go to supplement a mere way-
leave with a right to quarry stones on the lands for the purpose
of maintaining an old or making a new road for the transit of
minerals.** The rule that these merely accessorial or servitude
rights, to make use of the surface and superincumbent strata, are
confined to the working of the coal reserved, and to it alome, is
illustrated by two decisions. In the first there was a reservation
of the coal to the superior, along with liberty of digging it in any
part of the lands, and an obligation to pay damages for injury
caused by any new level which might be required. A purchaser
of the coal, who had also right by leases to the coal under ad-
Jjoining lands, used an existing level within the lands so conveyed
to transmit water from these adjoining coal-fields, after raising it
by means of a pump. It was held in the House of Lords, affirm-
ing the judgment of the Court below, that he had no right to do
so. Nothing turned on the circumstance (which is of importance
in cases of a different nature*’) that the water was artificially
brought upon the lands.® The other case was in reality an ap-
plication of the doctrines laid down in Grakam v. Duke of Hamil-
ton. Feus of lands situated in the middle of the superior’s other
property were granted under reservation to him, as to part, of the
coals and coal-heughs, to be won and disposed of by him at his
pleasure; as to part, of the whole coal, stone quarries, and all
other metals and minerals, with power to scarch for, &c.; and as
to the rest, of the coal, with similar powers. The superior let his
whole coal-ficld, both under and beyond the subjects so feued, to
tenants who drove a nearly level mine, with its entrance beyond
these subjects cross-cutting the coal and other strata beneath these

am ». Wilson, 8 H.L. 360; L. Chelms-
ford in Blair v. Ramsay, infra,5'; E.
Cardigan v. Armitage, 2 B. and C. 197 ;
Harris ». Ryding, 6 M. and W. 60;
Dand v. Kingscote, 6 M. and W. 174.
It is probably different where the surface
is let without stipulations as to landlord
winning the minerals from it—Bell on
Leases, i. 205; 2 Hunter, 212; cf. Smith
». Macgill, 1768, M. 15266, with L.
Eldon in Menzies v. Breadalbane, 1 Sh.
App. 228. Though the accessorial rights
granted expressly do not come up to what

is necessary for beneficial enjoyment, the
principle is not excluded by the maxim
expressio unius, exclusio alterius—Marvin
v. Brewster Iron Co., 14 Amer. R. 322.

4 Dand ». Kingscote, supra, %.

48 Harrower’s Trs. v. Erskine, 6th Feb.
1827, 5 8. 307 (N.E. 285).

9 Infra, chap. 29.

80 Turner v. Baullandene, 3d March 1832,
10 S. 415, affd. 7 W.S. 163. On ques-
tions as to levels arising under mineral
leases, see 2 Hunter, 482.
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subjects, to the lands beyond, and thereby conveyed the minerals
wrought under these last to the surface. It was held, both by
the Second Division and by the Court of Appeal, that while the
reserved right was one of ownership, the accessory right to bore
through strata not reserved could only be used for the purpose of
working the reserved minerals, and accordingly, that the superior
and his tenants were not entitled to use the mine under the sub-
jects feued for any other purpose, except in so far as it passed
through reserved strata® The Court below regarded the wider
reservation of all minerals under the second parcel of land as not
in reality extending the right, since no other mineral than coal
was workable to profit. The House of Lords—or at least Lords
Chelmsford and Hatherley—were of a different opinion ; rightly,
it is thought, if the construction put upon the term ‘minerals’ in -
the cases already cited ** be of any authority.”

51 Blair v. Ramsay, 23d Oct. 1875, 3
Ret. 25, affd. 3 Ret. H.L. 41. L. Chelms-
ford and L. Selborne differed as to the
propriety of L. Ormidale’s calling the
accessorial right “a privilege servitude or
‘ easement,’ and not rather a necessary
incident. Its nearest analogue is a road
of necessity.

82 Supra, p. 150.

53 As to the insertion of a reservation
of minerals in, or the dropping of the
same out of, a progress of titles—see
supra, p. 35; as to prescriptive posses-
sion, supra, p. 51; as to right of sup-
port and surface damages at common law
and by statute, infra, chap. 28 ; and as
to drainage of mines, infra, chap. 29,
Part L
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CHAPTER XI.
PART AND PERTINENT.

PARrTs and pertinents—with or without redundant terms, such as
pendicles, appurtenances, &c.—are such subjects corporeal or in-
corporeal as are held by the law to have passed with the land or
other heritage sub silentio in a grant of the same, on a construc-
tion of the grant simply as it stands, or as interpreted by posses-
sion. It will be convenient to keep separate these two modes of
arriving at a knowledge of what a conveyance of land is taken
to comprehend, since the element of possession introduces many
points of distinction.

I.—DPARTS AND PERTINENTS APART FROM POSSESSION.

These may be defined in the words used by Mr Bell,! ‘as such
accessory parts and fixtures and appendages to lands or houses, or
¢ such separate possessions or privileges, as accompany the occupa-
‘ tion and use of the land;’ or, as Erskine puts it, ¢ everything
¢ which, from its close coherence or connection with land, goes to
¢ the vassal as an accessory of the subject contained in the feudal
¢ grant’? It is not necessary for that purpose that these or
similar words should be used in the deed, since a grant of the
lands of A.is as extensive as a grant of the lands of A. with
parts and pertinents’ But the clause is almost invariably in-
serted, and is convenient for expressing the appurtenances of the
grant. So long as the element of prescription is left out of account,
and there is no dispute as to the identity of the subject, nor any
express limitation in the grant, the title to the land is held as

! B. Pr. 739. 3 Per L.J.-C. Hope in Gordon v. Grant,

2 Ersk. 2.6.4; Cr. 2.3.24; 2.8.39; 12th Nov. 1850, 13 D. 1, 7; Beaumont
St. 2.3.60 and 73 ; More’s Notes, p. 200; . L. Glenlyon, 11th July 1843, 5 D.
Bankt, 2.3.163. 1337.
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including, as has been already indicated,' everything a calo ad
centrum, within the boundaries as drawn on the surface, and the
direction of the plumb-line let fall therefrom and produced indef-
initely upwards and downwards. To this rule rcgalia form the
only exception®  The most important of these parts and pertinents
have already been discussed under the heads of Accession, Fixtures,
Game, and Minerals. It is intended to collect in this part of the
present chapter those which remain to be discussed.

The older text-books® are encumbered with a detailed explana-
tion of a host of particulars which were, and to some extent still
are, appended to a conveyance of land, especially in the tenendas
clause, some of which particulars relate to rights now obsolete,
others to subjects which, as part and pertinent, would pass with-
out mention. To the category of obsolete appurtenances belong
Courts and jurisdictions ; pit and gallows,” which never were, how-
ever, included in the ownership of land ; fortalices, which are now
treated like other country seats ;® herezeld ;? steclbow goods, which
are believed to have nearly disappeared ;'° the mercheta mulicrum ;'
and the right to colliers and salters.”® Of adjuncts which survive,
besides those already discussed, it may be briefly said that mills
are only peculiar in the matter of thirlage, and woods only in re-
gard to limited estates; that forges, malt-kilns, breweries, gardens,
orchards, and broom are so much surplusage ; and that the right
of ish and entry is part of the law of servitudes. Only two parts
and pertinents remain—right to a share in the area of the parish
church and churchyard, and right to private lochs.

A.—RIGHT IN AREA OF CHURCH AND CHURCHYARD.

The observations which follow do not apply to burgal churches
at all, and only with some modifications to that part of burgal-
landward churches which is allotted to the town. In the case of
purely burgal churches, the magistrates—who,as a rule, have erected
and are bound to maintain them—are entitled to charge pew-rents
for their occupation, giving a preference to the parishioners,” for

¢ Supra, p. 104. incoming tenant would have a right to
8 Infra, chap. 14. the modern substitute —the dung and
¢ Cr. 2.3.26-31; 2.8, tof. tit. ; St. 2.3. straw at a valuation.

62-66 and 71-81; Ersk. 2.6.4-12.14.17. 1 Du Cange and Skene, s.v. Sugen.

18. heim’s Leibeigenschaft, p. 103,
7 20 Geo. IL c. 43. 12 15 Geo. 111 c. 28; 39 Geo. I1L. c. 56.
8 B. Pr. 752. 13 As to this point, see L.J.-C. in Mags.
® 2 Hunt. 284. v. D. of Hamilton, 23d June 1846, 8 D.

10 1 Hunt. 314 ; but the grantee or his 844, affd. 21st Feb. 1850, 7 B. App. 1.
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whose benefit the churches were built, and charging no more than
what is suflicient for the purpose of supporting the fabric, repair-
ing or altering it, and providing for the decent celebration of
divine worship, but not for adding to the common good of the
burgh. Where there are several parish churches in the burgh, the
revenues and charges of each may by force of usage be lawfully
accumulated into and defrayed from a common fund! As to
burgal-landward and purcly landward parishes, a reference can
only be given here to another chapter for the rules which regu-
late the building and maintaining of the parish churches thereof,'®
and the subject must be taken up at the point when a general
division of the area of the church has to be made.

This must be done when a new church has been built, when
an old church has been enlarged,'® and at any time when any one
heritor complains and proves that a proper division never has
been made. The amount of proof required is a matter for the
Court to determine, and exceedingly narrow distinctions have
been drawn. Thus the fact that a certain state of possession had
subsisted for double the prescriptive period was held to be pre-
sumptive proof of a regular division, though neither decree nor
agreement could be produced.” The same result followed on
fifty years’ possession; but here an explicit allocation, though extra-
judicial, was further corroborated by the production of an agree-
ment between the heritors and one who had been ¢ proprietor in
¢ his own right of an aisle’ in the old superseded church, by which
he was given an equivalent area in the new.® On the other
hand, a general division was ordered where no explicit agreement
and no decree could be proved, but only that each heritor had
taken such part of the area as he chose, and had kept possession
of it for more than forty years!® The general division may
therefore be made extra-judicially by the heritors alone, without
interference by the minister, kirk-session, or parishioners,® or it
may be made judicially by the sheriff, if no point of heritable
right is involved, on the petition of any heritor,” and subject to

14 Abercromby v. Mags. of Edinburgh,
7th June 1836, 14 8. 902; Clapperton .
do., 14th July 1840, 2 D. 1385, esp.
1406, 1412, 1419, 1423; Mags. of Green-
ock ». Gardeners’ Society, 27th Nov. 1822,
2 8. 44 (N.E. 38); Watson v. Watson,
1760, M. 5431 and 7917 (a case of sale,
the validity of which was not in question).

15 Infra, chap. 36.

16 Not when merely reseated or re-
arranged internally. Stiven v. Kirriemuir,

14th Nov. 1878, 6 Ret. 174.

17 Cathcart v. Weir, 1785, M. 7928,

18 Smith v. Crawford, 22d June 1826,
4 8. 738 (N.E. 746).

19 Wemyss ». E. Morton, 18th Jan.
1838, 16 S. 332.

2 Heritors v. K.S. of Falkland, 1739,
M. 79186.

21 E, Marchmont v. E. Home, 1776, M.
7924, and Appx. 0. Kirk, 2, 6 B.S. 558;
D. Roxburghe Pr. 26th May 1875, 2 Ret.
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review in the ordinary way. If a question as to the title to the
land, in virtue of which the claim is made, is involved, or it is
sought to disturb an occupation had for the possessory period, the
Court of Session is the exclusive forum.®

The general division proceeds by certain steps. In the case of
a burgal-landward church, the first is the division between the
town’s part and the landward part, in proportion to the population
of the two districts® The town’s part may be dismissed by
observing that its further division is intrusted to the magistrates,
if the town be a burgh and possess such—they, and not the house-
holders, being regarded as heritors for ecclesiastical purposes ;
that in every case the rule of allotment is according to the real
rent of property within the town;® that the magistrates have
a customary right to a choice of seats for their own accommo-
dation ; and that in many of these churches, as well as in burgal
churches, anomalies have crept in and been supported by ancient
custom, such as letting and even selling part of the area to par-
ties who are not heritors,® or allowing such parties to continue
occupation in a new church, similar to what they had somehow
obtained in the old” If the last-cited case is not worthless
by reason of its specialties, it decides that an agreement between
the heritors and such old occupants to continue the latter in
their rights is not illegal : but it may be doubted whether, apart
from agreement, such interlopers could maintain their rights on
the occurrence of a new general allocation, however ancient their
occupancy may have been;® and whether in any case the pews
could descend by inheritance or be validly conveyed to mnon-
parishioners.”®

The next step in the division of the landward portion of a burgal-
landward church, and the first in the division of the whole area of

715; 1st June 1876, 3 Ret. 728, revd.
29th June 1877, 4 Ret. H.L. 76.

26 Farie v. Leitch, 2d Feb. 1813, F.C.
St Andrew’s case in Connell on Parishes,

22 Smith v. Crawford,!®; Mags. v. D. of
Hamilton,'*; D. Roxburghe,® ; except
where the subject in dispute does not ex-
ceed £50 a-year, or £1000 in value, 40 &
41 Vict. c. 50, sect. 8.

B Ure v. Carnegy, 1793, M. 7929, ex-
pressly following Feuars ». Heritors of
Crieff, 1781, M. 7924 ; and D. Argyle v.
Rowat, 1775, M. 7921. See as to the
effect of long possession, Sinclair ». Mags.
of Kinghorn, 1761, M. 7918.

84 Lockhart v. Lockhart, 24th Jan,
1832, 10 8. 243 (repairing a manse).

2 D, Argyle, ®; Cricff, 2,

Suppl. 79 et seq.

% Gavin ». Trinity Ho. 2d June 1825,
F.C., narrating an earlicr decision as to
the same parish church—North Leith.

38 See, for other anomalies, Smith v.
Crawford, 8 (landward parishes); L.P.
Hope on ‘hereditary seats’ in Clapperton
v. Mags. of Edinburgh,™ (burgal church);
Drummond v. Her. of Monzie, 1773, M.
7920; doubted by the judges in D. Rox-
burghe, 2 ; and elaborately examined by
L. Deas there, 3 Ret. 741.

% Watson v, Watson, 14,
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a purely landward church (after setting apart seats for the minister
and for the elders, both usually near the pulpit, and seats, usually
the table-seats, for the poor,*) is to allot family pews among the
heritors ;%! for they alone, as will presently appear, have any
permanent right in and to the occupation of the edifice, except in
the anomalous cases just mentioned. This privilege of choice of
a family seat is not so much a legal right as an honorary dis-
tinction resting on usage,” intended to mark the social difference
which is supposed to exist between even the smallest landowner
and the largest leaseholder or a mere servant. The priority of
choice is determined by the amount of the valued rent of the
land held by each heritor within the parish*® The dimensions
of the family seat are not determined by the same rule, except in
so far as a large valuation speaks to a capacity to entertain many
guests. The family scat is intended to contain the heritor’s
family—say six or seven souls—a community which does not
vary in numbers proportionately to its wealth; and guests, the
number of whom will bear some rough proportion to the means
of their host, of which his rental is here taken as the test.
Thus, in a church containing about 960 sittings there were allo-
cated thirteen sittings to each of two heritors of nearly equal
rental, who held between them nearly one half of the valued rent
of the parish® In another church of about one-third of that
size, the patron, who was also a small proprietor in the parish,
got a gallery capable of accommodating twenty people as his
family pew® After all the heritors have had family seats al-
lotted to them, the rest of the area of the church—including, of
course, the galleries—is divided among them for the accommoda-
tion of their domestic servants and tenants. Here the valued
rent determines both the priority of choice and the guantum—the
number of sittings already set apart to each heritor as his family
pew being, however, taken in compufo, in order that the whole
divisible area may be allocated proportionally to the valued rent
of the whole body of proprietors, except in cases where the church
has been rebuilt or enlarged by the heritors in proportion to the

% Dunlop, Par. Law, p. 41. # Walker ». E. Zetland, %,

31 E. Marchmont ». E. Home, %,

33 Per L. Fullerton in Walker ». E.
Zetland, 22d June 1848, 10 D. 1378.

38 E. Marchmont, 3 ; L. Braxfield in
the Crieff case, 2 reported in 2 Hailes,
892 ; and in Dundas v. Nicolson, 2 Hailes,
802. The real rent would probably be the
rule where it regulates the rating, See
chap. 36.

3 . Torphichen v. Gillon, 1765, M.
9936; Connell, 545, and Suppl. 73.
Right of presentation, the substantial
part of patronage, being now abolished,
this precedent will not be followed ; and
the curious question, whether a patron
who is not a heritor in the parish has right
to any, or to what seat, is not likely to
arise—Dunlop, p. 87.
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real rent, when this valuation will also probably be the rule of
allocation.®

A third division is necessary to the end for which the church was
erected,—viz, the allocation by each heritor, among his tenants
and dependants and the residenters on his estate, of the accom-
modation to which they are entitled as inhabitants of the parish,
in so far as the dimensions of the edifice will admmit. This must
be fairly done; and the allotment is subject to the control of the
sheriff, on the application of an aggrieved party at any moment,
without waiting for a general division of the whole church.”
This is not the only instance in which a special allotment may
be demanded. The same occurs when any estate to which a part
of the area of a church is attached as pertinent is divided. Each
of the owners is then entitled to a share of the said part corre-
sponding to the value of his portion of the land. In neither case is
the general allocation in any way affected ;* and until the special
division so demanded is made, possession of the disputed seats
must be in common.® The tenants and dependants of each heri-
tor should, as far as possible, be seated together.*

Coming now to the nature of the rights which arise from the
erection of a parish church in a country district, or of that part of
a burgal-landward church which efteirs to the landward part of
the parish, and from the division of the area just described; this
cannot be better explained than in the words of Lord President
Inglis in the Jedburgh case:*' ‘The heritors have the burden,
¢ which is imposed by statutes'® of building and maintaining
¢ parish churches, as well as other ecclesiastical buildings; and
¢ the buildings which they so build and maintain are in law the
¢ property of the heritors.*®* But I need hardly add that they
¢ are only property in trust—in trust, that is to say, for the whole
‘ body of the parishioners within the parish; and when, in the
¢ division of the area among the heritors, the accommodation in
¢ the parish church comes to be appropriated, so much to one heri-
¢ tor and so much to another, I think, in like manner, each indi-
¢ vidual heritor becomes trustee for those of the parishioners that
¢ reside upon his estate.** The portion of the area that is assigned

3 See 17 & 18 Vict. c. 91, sect. 33. 4 D. Roxburghe, %, at 3 Ret. p. 734.
3 L. Kinnaird v. Matthewson, 1802, 4 4 Infra, chap. 36.
Pat. 429.441.442, 4 Sec L. Cringletic in Ure v. Ramsay,

3 Skirving v. Vernor, 1796, M. 7930.  5th June 1828, 6 8. 916, 917; neither
3 8t Clair ». Alexander, 1776, M. the superior of lands in the parish, nor

Appx. v. Kirk, No. 1. ’ the titular of teinds, has any right or bur-
% E. Marchmont v. E. Home in5 B.S.  den, infra, chap. 36.
559. # See the cases in last paragraph.
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¢ to him is not his property, in any sense of the word. The heri-
¢ tors are joint proprietors of the parish church itself—in trust, as
¢ I said already; but the portion of the area that is assigned to
¢ each heritor, is given to him not to be occupied exclusively by
¢ himself and his family—not to be shut up, for that is illegal**—
‘ not to be hired out for money, for that is equally illegal,**—but
‘to be used for the benefit of the parishioners who are resident
¢ upon his estate; so that each individual heritor, after the division
¢ is made, is equally a trustee for a portion of the parishioners, as
‘ the whole heritors, before the division was made, were trustees
¢ for the entire parish. Now I do not at all doubt that both the
¢ burden and the right of the heritors in this matter are civil bur-
¢ den and civil right, and fall to be adjudicated upon by civil juris-
¢ diction only.” To this statement of the law, it may be added
that the heritor’s right to the area of the church so allotted to

‘him, though not one of property, is regarded as pertinent to his

land,*” transferred along with it sub silentio,*® inseparable from it
except by a new division,*® (else might the church be gradually
closed to the parishioners),® descending, therefore, with the lands
to his heir,”! and passing to the purchaser or other disponee of
the lands. It is now part of the burden laid on the heritors to
provide the usual church furniture, and the individual heritors have
no right of property in the pews so provided.’>. In former times,

each proprietor provided his own, and could consequently dispose
of the materials as he chose.”®

4 See M‘Crone v. Campbell, 24th Nov.
1826, 5 S. 42 ; Dobbie ». Halbert, 7th
March 1863, 1 Macph. 532. Family pews
are in some churches kept locked ; and
the illegality here laid down has never
been judicially determined.

4 Clapperton v. Mags. of Edinburgh,4,
M‘Intosh v. Fraser, 8th July 1823, 2 8.
460 (N.E. 412), 8th Feb. 1825, 3 S. 508
(N.E. 354), was a special case, in which
the magistrates of a burgh had rebuiltand
maintained the burgal-landward church,
on agreement with the landward heritors
that the latter should pay a rent for the
sittings occupied by them; and it was
found that so long as the rent was paid,
the magistrates could not oust the as-
signees of one of the original allottees,
being themselves heritors. See perL.J.-C.
in Mags. v. D. of Hamilton,13, at 8 D.
852; and per L.O. Manor in D. Abercorn
v. Pres. of Edinburgh, 17th March 1870,
8 Macph. 733.

4 Ersk. 2.6.11; Bankt. 2.8.192; B.
Pr. 744.

48 Duff v. Brodie, 1769, M. 9644. In
the carlier casc of Lithgow v. Wilkieson,
1697, M. 9637, the final interlocutor, on
the other hand, preferred a posterior con-
veyance of the mansion-house and the
seat in church to an earlier conveyance of
part of the vendor’s lauds, without men-
tioning the seat.

49 Peden v. Mags. of Paisley, 1770, M.
9644 ; L. Mouboddo at 2 Hailes, 720 (St
Clair . Alexander); L. Deas in D. Rox-
burghe, 3. Ret. 745.

% L. Cringletie in Ure ». Ramsay, §th
June 1828, 6 S. 916-918, Ersk. 2.6.11.

51 As to town-seats—Watson v. Wat-
son, 1¥; Milne v. Wills, 20th Jan. 1869,
7 Macph. 406.

52 M‘Leod . Carment, 9th Feb. 1830,
8 8. 475.

53 Ersk. 2.6.11.
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The question arose in a recent case,* whether the heritors of Effect of a dis.
lands included in a quoad sacra parish, disjoined and erected out of i‘r‘;‘;‘,‘c‘,’;‘ ;,‘:;},d
one or more quoad omnia parishes, are still entitled to seats in their %<7
former parish church, if a new division thereof comes to be re-
quired on account of enlargement or rebuilding. In the Court
of Session five judges, forming the majority, were of opinion, that
under the terms of Sir James Graham’s Act of 1844,% this right
had ceased. Some of their lordships seemed inclined, while re-
serving the point, to hold that the burden nevertheless subsisted
against them of building and maintaining the church of the old
parish.  Lord Deas held that the right and burden were correla-
tive, and both remained. The House of Lords expressly reserved
both questions, and agreed with Lord Deas and Lord Mure in
holding that neither point arose, there heing no room for re-allo-
cation ; since the new church of the old parish, about which the
question arose, came simply in place of the old church, having
been obtained under a contract of excambion with a private
heritor, and was not provided, as in the ordinary case, by the
general body of heritors under their statutory obligation.®®

The rules of law in regard to the property and use of the parish Churchyards.
church apply equally to the churchyard, with some modifications,
which may be traced in the main to the difference between the
occupation had of the two subjects. When a heritor or the residents
on his land relinquish their connection with the church by ceas-
ing to hold land or to reside within the parish, it matters nothing
to them that their pews are at once occupied by entire strangers;
but in quitting the parish, they leave behind them the mortal
remains of those who had been dear to them deposited in the
churchyard, it may be at a spot marked by a monumnent erected
to their memory. It is also matter of constant practice to allow
burials to take place in churchyards, the gnardians of which are
under no legal obligation to admit them. It may thercfore be
anticipated, that the main distinctions will appcar in regard to
the allocation of the arca®’

¢ The property of the churchyard belongs to the heritors, for ?lwner?hip
1ereol,

5 D. Roxburghe (Jedburgh), 26th May  hill was acquiesced in, that lands and
1875, 2 Ret. 715; 1st June 1876, 3 Ret.  heritages disjoined quoad sacra under the
728; revd. 29th June 1877, 4 Ret. H.L.  Act were not freed from liability for pa-
76. rochial ecclesiastical burdens in the old

88 7 & 8 Vict. c. 44, sect. 8. parish,

8 See infra, chap. 36. In Mags. of 57 The obligation to provide & church-
Fortrose v. Maclennan, 26th Nov. 1880, yard is treated of infra, chap. 36.

8 Ret. 124, the decision of L.O. Currie-
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¢ the interment of those in their respective families, and other
¢ inhabitants upon their several properties,’®® and for that purpose
alone. Accordingly, the general body of heritors cannot encroach
upon any part of the churchyard which has been allocated to and
used as the burial-ground of any one of their number (and the
same would apply by a parity of reasoning to any inhabitant of
the parish), against his will, for the purpose of enlarging the
parish church, or for any other purpose inconsistent with the
right of sepulture, except on proof of sheer necessity or strong
expediency.®® If this be proved, the operations must be carried
on in such a way as to be least offensive to the feelings of the
relatives of the departed® The heritors have the sole right of
management ; but they usually delegate their functions to the
minister and kirk-session, sometimes to their own clerk or the
beadle.® They are the owners of the trees which grow in the
churchyard, as well as of all the strata beneath it. It has been
laid down by a learned author,” that they may work the minerals,
provided that can be done without interfering with the proper use
of the ground. The profits must be turned to some parochial
purpose. The grass, by an old custom, being an annual crop,
goes to the minister, but he is not at liberty to make use of it by
grazing ®

The regular mode of allocating lairs would be to proceed in the
same way as in the division of the church, as already described,
and thus allot the whole surface of the burying-ground among the
heritors, according to valued or real rent, reserving portions for
the minister and his family. But in point of fact, this is never
done, for the reasons stated at starting; and the only allotment
in which some sort of order is usually seen, is that of the family
lairs of the heritors. Tenants, residenters in the parish, and
others, have as good a right to bury their dead—who have been
parishioners — as the heritors themselves, whether resident or

8 Per L. Covington in Cunninghams v.
Cunningham, 1778, 5 B.S. 415; Ure v.
Ramsay, 5th June 1828, 6 S. 916; Wil-
son ». Brown, 30th June 1859, 21 D. 1060.

5 Hill v. Wood, 30th Jan. 1863, 1
Macph. 360.

6 Ibid. ; and see Off. of State v. Ouch-
terlony, 27th June 1823, 2 S. 437 (N.E.
390), aftd. 1 W.S. 533. Robertson v.
Salmon, 1868, 5 S.L.R. 405; Turner wv.
Mackenzie, 1869, 41 Jur. 283 (absentee
representatives). Parliament may sanc-
tion desecration for a public purpose, as
making a road or railway—e.g., Rams-

horn Kirkyard, Glasgow; Calton Burying
Ground, Edinburgh.

61 Ure ». Ramsay, %; Wilson ». Brown,
58

% Dunlop, Par. Law, p. 84, quoting
Mackenzie’s Remarks on 1597, c. 232 ;
Forbes on Tithes, p. 215; and the Green-
ock Case, 1777, 2 Hailes, 758.

6 Hay v. Williamson, 1778, M. 5148 ;
Spence v. Hall, 1st Dec. 1808, F.C.
(Therefore he does not require to fence it,
that being the duty of the heritors.) Itis
not computed in fixing his grass glebe—
Beaton v. Dallas, 1734, Elch., Glebe, No. 1.
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absentee ; but the question, who shall be regarded as parishioners
has never been moved—doubtless because, in such matters, place
is given less to strict legal right than to a courteous deference to
the wishes of the dead, or of their relatives. The right which the
heritor—with whom we are chiefly concerned—obtains by allot-
ment of a part of the churchyard, passes as pertinent of his land.*#
It is not ownership, and never can become such by long possession,
though this possession does away with the necessity of proving
express allocation, ‘ and gives a title of the most solemn descrip-
‘ tion.”® Tt is rather a right of use for this one special purpose,
involving a right to prevent anything inconsistent therewith (of
which an example, the extension of a church over a burial-place,
has just been cited), and anything unsuited to that sentiment of
sacredness which clings to such a spot without the aid of any
formal consecration. The Scone case illustrates at once this sort
of right, and also the rule that there is no room in our law for a
locus religiosus, put extra commercium.® A parish minister and
one of his sons had been buried close to the parish church, which,
with the surrounding ground, was by excambion afterwards thrown
into the park of a nobleman, who took down the wall which en-
circled this piece of ground. It was held that another son, though
resident out of the parish, was entitled to insist on the burial-places
being enclosed with a stone fence or railing, and on the relations
(explained by the Lord Justice - Clerk to mean the immediate
descendants) having access to the enclosure at all reasonable times
on giving notice.” This decision is all the stronger in favour of
the decent preservation of burying-grounds, since the space sur-
rounding the church was not the ordinary parish churchyard.
But it does not go so far as to justify the parishioners in erecting
on the soil of the churchyard a moveable hut, for the purpose of
sheltering from the weather watchers against body-snatchers, when
equally convenient stances are offered in the neighbourhood. Such
a misuse of the ground could be prevented by any individual
heritor.®

When burial-places have been once allocated, be it to a heritor
or to any other parishioner, it is a very delicate matter for the
heritors or their managers to decide when they will be justified in
making a fresh allotment of a particular area. The question is, in

6 Ersk. 2.6.11; Bankt. 1.3.12, 2.8. 261.

193 ; Ure v. Ramsay, %, %7 Wright v. E. Mansfield, 1820, n.r.,
6 Hill v. Wood, %, per L. Benholme, affd. 17th March 1824, 2 Sh. Ap. 104,
1 Macph. 373. 88 Ure ». Ramsay, 38,

66 See Menteith v. Hope, 1695, 4 B.S.

Nature of sev-
eral rights
therein.

Heritors’
power to re-
allocate.
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the first place, one of time. A decent interval since the last
interment must be allowed to pass before the grave can be pre-
sumed to be tenantless; and in a case to be immediately noticed,
the question was moved whether twenty-two years would be
enough.® But mere lapse of time will not be sufficient if the
allottee or his representatives are still parishioners (and perhaps
even whether or not), provided there be allottable space in the
churchyard unoceupied.” If the churchyard is plainly too small for
the population, it must be extended, or the Burials Acts adopted.™
A practical barrier against frequent re-allocation, and a cus-
tomary memorial to the dead, or shelter to their remains are
afforded by the erection of headstones, enclosures, and tombs. In
regard to these, the law is thus laid down by Lord Deas:™ ‘I have
always understood the law to be, that in a parish burying-ground
no person is entitled to erect a monument where there was not
one before, without the sanction, express or implied, of the
general body of heritors; but that if the general body assent, no
individual heritor can object to appropriate erections or enclosures,
so long as reasonable access is left through the burying-ground,
although it be more limited than before” The generally recog-
nised congruity between the primary use of the burying-ground and
such erections, sufficiently distinguishes them from such others as
the hut already mentioned ; and the heritors may be left to pro-
tect themselves against unconscionable encroachment on the space,
or desecrations of the sanctity of the churchyard. On the other
hand, the churchyard is a place of burial; and it may be con-
jectured that any one heritor would have a right to prevent the
ground being cumbered with a cenotaph erected in memory of any
person, more especially of a non-parishioner.” The case from which
the remarks of Lord Decas are taken turned on the question whether
an enclosure round a burying-place, long used as such, so materi-
ally affected the access of another heritor to his part of the church-
yard as to entitle him to prevent its erection; and that again
depended on what sort of access must be left in such a locality.
It was held to be ‘a different sort of thing from access to a

6 Per Lord (then Sheriff) Gordon in 72 In M‘Bean v. Young, 22d Jan. 1859,

-

-

-

-

Wilson v. Brown, %,

70 Ibid. A heritor attempted to oxtend
his burial-place by annexing lairsacquired
by a parishioner on payment, in one of
which the latter had laid a relative.

7118 & 19 Vict. c. 68; 20 & 21 Vict.
c. 42; 44 & 45 Vict. c. 27; see Fulton
v. Dunlop, 31st May 1862, 24 D. 1027,
infra, chaps. 36, 38,

21 D. 314, 321.

7 See Paterson v. Beattie, 4th March
1845, 7 D. 561 (Martyrs’ Monument).
Right denied to purchaser of a lair in a
cemetery with funds of deceased to re.
move headstone erected long before by
the mother of both—Wright v. Wright,
20th Oct. 1881, 9 Ret. 15.
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‘ dwelling-house ;’ and, there being no real or practical in-
convenience, as funerals are ordinarily conducted, but only the
necessity for a little more management, interdict was refused.
When re-allocation requires the removal of headstones reared to
the forgotten dead, the heritors should see to their safe custody,
as documents which may turn out to be valuable as evidence.
Two cases have recently occurred in which attempts to divert
part of the area of a churchyard from its proper use for sepulture
were defeated at the instance of individual heritors and parish-
ioners.. In the first the churchyard was an old one still in use,
though for two hundred years another had existed round the
parish church, and the principal heritor proposed to use a portion
of it, partly covered by his family mausoleum, as site for an
Episcopal chapel™ 1In the other case, interdict was granted
azainst a heritor proceeding further with a contract of excambion,
by which, in exchange for an addition to the parish churchyard,
the heritors (as bound by the vote of a majority) agreed to con-
vey to him a chapel, with its site, which was surrounded by the
churchyard, and had been from time immemorial and till very
recent times used as part thereof. The contract contained no
effectual restriction on the use to be made of the chapel. It was
not concealed that the purpose was to turn it into a Roman
Catholic place of worship; but the decision proceeded on the
broader ground of diversion, without determining what religious
services might be allowed in Scotch parish churchyards, or
whether there might not be cases of excambion which would
be legal, as where the part given out had never been used
and was unsuitable for burial, or had ceased to be used for
a long period.”™

B.—PRIVATE LOCHS.

A private loch or lake passes as part and pertinent of land Sortsof private
surrounding or adjacent to it without express mention of the '™
particular pieces of water by name, and even without use of the
phrase cum lacubus, or its English equivalent. When a loch is sur-
rounded by a proprietor’s land, the case is a simple one. It is his, Enclosed by
not only the solum, but the water—if it do not flow into a stream °*° estate.
in which others have an interest—to do as he chooses with both.™
He may prevent the public from fishing in it, though there is a

74 Wright v. Elphinstone, 16th Mar. 76 St, 2.3.73; B. Pr. 651, 1110. Even
1881, 8 Ret. 1025—per L.O. Adam. 8o large a lake as Lough Neagh in Ireland

7 Russell v. Ms. of Bute, 8th Dec. is not inter regalia—Bristow v. Cormican,
1882, 10 Ret. 302. 3 App. Cas. 641.
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public access to it, and they have fished for forty years.” He may
drain it dry, although the effect is unavoidably to send moss or other
polluted matter down a stream, and poison the fish, to the damage
of the inferior proprietors.”™ If it has no outlet, except during
Stagnum. wet weather—if it is a stagnum in the sense of the Roman and
Scotch law, having no distinct or perennial stream of water flow-
ing from it—he may send the water in any direction he chooses,
and may, within the prescriptive period, but not later, alter that
direction ; though he is not entitled to take from the stream he
thus enriches as much of its ordinary flow as he gives, for the
supply from a stagnum is precarious.” But if there be a constant
discharge into a stream, the loch must be held to be a part of the
stream, ‘ which no man hath power to divert from its natural
¢ course.”
Lochs abut- Another set of considerations comes into play when a private
ting on differ- . . . b .
ent estates.  loch is adjacent to the lands of two or more proprietors. There is
a legal presumption in that case of common property in all of
them. Otherwise stated, the production by a proprietor of lands
bordering on a private loch of a charter conveying these lands
with pertinents—with or without the phrase cum lacubus—is
primd facte evidence of his having a joint right of property in the
loch with the other riparian proprietors.® The few decided cases
determine with considerable precision what shall be sufficient
evidence to rebut this presumption. In a very early case a
riparian proprietor who was infeft in a loch per expressum, and
alleged immemorial possession of it by fishing, building eel-arks,
and debarring the other riparian proprietor from fishing vid facts,
was preferred to the exclusive ownership of the loch, as against
the latter, who had an older infeftment from the same author of
his lands cum lacu et piscationibus, and offered to prove prescrip-
tive possession by fishing, in spite of the interruptions. No proof
was allowed, so that the ratio of the judgment must have been
that an express conveyance, though posterior, must prevail over
the general clause, unless the latter were fortified by exclusive
possession, which it admittedly was not.** This judgment is
77 Montgomery v. Watsons, 28th Feb, (43.14).
1861, 23 D. 635. ® Mags. of Linlithgow, 7 As to the
78 Mayor of Berwick v. Hayning, 1661, law of running water, see infra, chap. 29,
M. 12772, 2 B.S. 292. See Sir Geo. Mac- 81 Scott v. L. Napier (St Mary’s Loch),
kenzie's argument, Works, vol. i. Plead- 25th June 1867, revd. 11th June 1869,
ings, p. 24. 7 Macph. H.L. 35, where the opinions
7 Mags. of Linlithgow ». Elphinstone, of the Scotch judges are also printed.
1768, M. 12805, 5 B.S. 935; Cowan v. L. St. 2.3.73; B. Pr. 651, 1110; Bankt.

Kinnaird, 20th June 1863, 1 Macph. 972; 2.3.165.
15th Dec. 1865, 4 Macph. 236; 3.4 D. 82 Scot v. Lindsay, 1635, M. 12771.
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scarcely reconcilable with the authorities already quoted, and with
others to be presently cited, as to the effect of prescription on a
title of part and pertinent. At the present day, a proof of exclu-
sive possession would have been allowed. This was what was done Effect of pos-
in the St Mary’s Loch case® where the question as to the effect ****™
of an express infeftment did not require to be determined, since
the express grant, though prior to the general grant ¢ with perti-
¢ nents’ held by the other party (who maintained nothing more than
a joint right of property), made the lochs a separate subject, and
had dropped out of the progress. The parties were thus left
on an equal footing in respect of title; and it was found that
exclusive possession was not proved by the following acts, which
were those mainly relied on: prohibiting the use of a boat by a
person who was neither a riparian proprietor nor tenant, for this
was in support of the common interest; giving permission to a
sportsman to fish ; instructing a tenant to prevent strangers from
fishing ; forbidding any fishing with the otter or lath; and allow-
ing the millers of Selkirk to draw off an extra supply of water by
a siphon. And the exact opposite of what is deemed to be the
purport of the case of Scof was determined in a very recent deci-
sion, where it was found that a posterior express grant of a loch
will not prejudice a prior grant of riparian lands with pertinents,
unless there be exclusive possession for the prescriptive period.
Another point in the law of prescription, as applied to the inter-
preting of titles, was determined in the same case,—that express
conveyance of a loch in a charter of lands discontiguous from it,
will require the plainest words or the strongest proof of possession
to carry the property of the loch—water and solum. Accordingly, Discontiguous.
when the principal subject conveyed was a mill, * with the loch of
¢ Derculich and fishing thereof, and the mill-dams and water-
courses belonging to the said mill,’ it was presumed that nothing
more than a water servitude was meant® The most ordinary
exercise of property in a loch is by fishing for other fish than sal-
mon; and an express conveyance of fishings—cum piscationibus—is
not required to let in proof thereof. Thus where, of two proprie-
tors whose lands surrounded a loch, one had this clause in his titles,
and the other not only wanted the clause, but lay under a reserva-
tion to her superior of ¢ fishing as used and wont,” and possession
by the two proprietors had been promiscuous, it was held that the
reservation was only limited and personal to the superior; that his
vassal had a title to fish for trout in the loch; and that neither

8 Scott ». L. Napier, 8. 1874, 1 Ret. 334,
81 Stewart's Trs. v. Robertson, 6 Jan.
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she nor her tenants could be interdicted from sailing or
fishing®® -

It may sometimes, however, be clearly made out, that one of
the riparian proprietors has the ownership of the loch, and the
others either no right in it at all, or only certain rights of servi-
tude® Thus a loch was surrounded by two estates, one held
cum lacubus et piscationibus, with proof of possession and vindica-
tion of exclusive right of ownership ab antiquo, the other with
liberty and privilege of the loch where contiguous to the lands
for bleaching, washing, &c., so long as undrained. The loch was
found to be part of the first-mentioned lands® It may then
come to be of some consequence to determine the boundaries of
the loch, so as to fix the limit of these conflicting interests. The
extent of the sheet of water varies, in many cases, with the state
of the weather. These fluctuations present a problem to the
land-surveyor and jurist which is similar to that which is pre-
sented by the ebb and flow of the sea; and the further difficulty
of artificial draining is sometimes added. The rule which ob-
tains in cases where there has been no artificial tapping is, that
the loch must be taken ¢in its ordinary state, neither swelled by
¢ floods nor decreased by any unusual drought;* and not, as was
afterwards contended, the medium line between the highest and
lowest points to which the water usually rose in winter and
summer during the prescriptive period.*® The area of the loch
in such a question will not be affected by any artificial operations,
either in the way of damming up or draining out, executed within
the prescriptive period, whether performed by the proprietor him-
self,” by another with his acquiescence,”” or by another against
his will.” The state of the loch beyond the prescriptive period
is accepted as its natural state.

‘When the joint right of riparian proprietors in a loch is more
narrowly looked into, it appears that a distinction is made’ be-
tween the solum and the water. The solum is regarded as an
extension of each estate to the middle of the loch, giving a right
of exclusive property in the section thus defined, and therefore

8 Macdonald ». Farquharson, 14th (interdict).
Dee. 1836, 15 S. 259. 8 Baird ». Robertson, 20th June 1839,
8 Cunninghame ». Dunlop, 20th Dec. 1 D. 1051.
1836, 15 S. 295; 1st June 1838, 16 S. % Graham’s Tr. ». Boswell, 14th Nov,
1080. 1835, 1 D. 1053, note.
87 Baird v. Robertson, 2d Feb. 1836, 91 Baird v. Robertson, &,
14 8. 396. The symbol in taking sasine 9 Cunninghame ». Dunlop, 1st June
was a drop of water. 1838, 16 S. 1080.
88 Dick v. E. Abercorn, 1769, M. 12813, ¥3 Note to 1 D. 1061 ; cf. with L.O.'s
(sce case of E. Crawford in Sess. Pa.); ef. note.
Glen v. Bryden, 8th June 1830, 8 S. 893
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sole right to the minerals beneath it.* It is conceivable that
such use might be made of the solum by a single heritor, as to
give the others a claim to object in defence of their joint right
in the water—as by cutting off a part of the loch by means of
a mole, or by putting down obstructions to boating; but no in-
stance of such encroachment has been recorded. The boundaries
between each estate beneath the water will be defined similarly
to the seaward and riverward marches, already described.® The
richt of the same parties in the water is very different, and was
thus described in the first Zock Rannoch case:* ¢A joint right
‘ or common property in the loch of Loch Rannoch, and a joint
‘ right of sailing, fishing, floating timber, and exercising all acts
‘ of property thereupon, and of drawing nets upon the shores
¢ thereof, adjoining to their respective lands, but not upon the
¢ shores of the lands belonging to each other.’® The rights of
parties standing thus, one of the two alienated a part of his
land, ‘with lakes and pertinents, and the disponee sought to
participate in the use of the loch. The Court of Session by a
large majority ® and the House of Lords found the conveyance
was good to carry a share of the joint right; that there was
nothing to prevent such an alienation, the right being divisible
even against the will of a joint owner; but that each of the
riparian proprietors had an interest to prevent abuse of the water,
as by putting upon it an outrageous fleet of boats, for which
purpose he might come to the Court to impose regulations on
all concerned. This joint right, like any ordinary pro indiviso
right to land, may be included under the fetters of an entail®

JI.—PART AND PERTINENT AS INTERPRETED BY POSSESSION.

In treating of the Positive Prescription, it was shown'® that
its two main functions were to protect a favoured progress of

# Cochrane ». E. Minto, 5th July 1815,
6 Pat. 139.

® Supra, pp. 97, 102.

% In 1798. Interlocutor quoted in
Menzies v. Macdonald, 10th March 1854,
16 D. 827, 828, affd. 10th June 1856, 2
Macq. 463, 19 D. H.L. 1.

¥ An exclusive right to islands in a
loch will be more easily presumed. Here
two islands were found to belong to the
Menzies estate. See a curious question
(one of fact) as to whether a piece of water
formed two lochs, or only one. Mackenzie
v. Bankes, 30th Nov. 1877, 5 Rct. 278,
afl. 27th June 1878, 5 Ret. H.L. 192,

% Whole Court—diss. L.J.-C., L. Deas,
and L. Wood, chiefly for the reasons that
this was to curtail a man’s rights without
his consent, and was inconsistent with
the nature of common property. Seealso
obs. of L. Selborne in Mackenzie v. Bankes,
6 Ret. H.L. 202.

% Stirling v. Dun, 21st Dec. 1827, 6 S.
272, affd. 22d June 1829, 3 W.S. 462;
see Stewart v. Nicolson, 2d Dec. 1859,
22 D. 72. As te division among heirs-
portioners, and liability for terce, cf. L.
Rutherfurd, 16 D. 846-7, with L. Dcas,
ibid., 857-8.

10 Swpra, p. 27.

Explicative
Prescription.
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titles against certain objections, and to explain the meaning of
titles, the validity of which was not questioned ; and that the lat-
ter, which was called Explicative Prescription, could not be fully
illustrated in that place, on account of its being mixed up with
matters which required explanation elsewhere. One of these
was the law of ‘part and pertinent.’'™ What follows in the
present chapter should therefore be read in connection with the
chapter on Prescription. For, whether it be that this function
of prescriptive possession existed prior to, or was statutorily
created by, the Act of 1612,'® certain it is that the rules appli-
cable to Protective Prescription—which alone was in the con-
templation of the framers of that Act—apply equally to that
function of prescription which makes it so useful here, as well
as in the doctrine of re¢galia and servitudes. From it the rules
already given, which regulate the sort of possession that is
requisite for prescription, have received their main illustrations.
The present subject affords proof that there is the same identity
in the sort of title required. Thus, where the owner of lands
with part and pertinent brought declarator of a right of com-
monty in an adjacent moor, and alleged possession for forty years,
not as inferring the positive prescription thereof as a separate
tenement, but as proof that it was included in ‘part and perti-
‘ nent,” it was held that he must produce the ordinary pre-
scriptive title!® If he cannot, as by possessing without a
sasine, the only benefit aceruing to him from his possession, even
if immemorial, will be, that he will be entitled to continue it till
another party produces a special right!® As has been shown
elsewhere, the distinction which it has been attempted to draw
between prescription extensive of the terms of a grant—as con-
verting ¢ fishings’ into ‘salmon fishings’—which requires the
full prescriptive period, and prescription simply explanatory of
its terms,'® which is satisfied with a shorter period, was re-
jected at the time, and has never been given effect to either
before or since. It is true that in an earlier case Lord Deas, in
explaining a judgment of the Court,'® drew a distinction be-
tween the effect of a minority in the course of the positive pre-
scription and its effect on a tract of usage as construing a clause

101 Cr, 2.3.24, 2.8.39; St. 2.3.73; 14 Glendonwyne v. Gordon, 1716, M.
Bankt. 2.8.170 ; Ersk. 2.6.3; B. Pr. 739. 9643.

12 Supra, pp. 24, 49. 16 Fraser v. Grant, 16th Mar. 1866, 4

13 Dunbar v. Sinclairs, 1714, M. 9640, Macph. 596 ; see supra, p. 50.
10817; Brand v. Charteris, 18th Dec. 106 Baird v. Fortune, 13th June 1861,
1841, 4 D. 292. 23 D. 1080.
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of pertinents. But the House of Lords'” in reversing the
judgment of the Court of Session, had expressly denied effect to
usage short of the prescriptive period as being too recent to be
useful as contemporaneous exposition of an ancient document.’®
The case of the Officers of State v. The Earl of Haddington
is an excellent example of the rule of which a few illus-
trations from other departments of the law have been already
given,'® that prescription on a clause of ‘part and pertinent,
or any similar addendum to a grant, will carry nothing that is
inconsistent with the grant itself. The Crown granted out the
Keepership of the King’s Park, Holyrood, ‘ with all rents, profits,
‘and emoluments belonging thereto, and in the tenendas all
liberties, profits, &c., both beneath and above the ground in
quarries, stone and lime. For a very long period the Keeper
had been in the habit of giving gratuitously and letting out
permission to quarry stones within the park, and had latterly
himself quarried. The Court of Session, on reconsideration of the
question as to his right to meddle with the corpus of the subject,
were of opinion that, though there could be no positive prescription
inconsistent with or in opposition to the Crown grant, the condi-
tions and extent of the Keeper's right might be explained by
ancient and continuous usage in consistency with its terms, and
accordingly gave effect to the usage under some limitations. But
the House of Lords reversed, and found that the Keeper had no
right to the stone to any extent, such a right not being natural
to the grant of a keepership, but inconsistent with it. The long
usage had to be ascribed rather to tolerance on the part of the
Crown ; and was, moreover, till within recent times very badly
authenticated. Again, it has been decided that, while the ordi-
nary predial servitudes are naturalia of a grant of lands, and may
therefore be obtained by prescription on part and pertinent, the
opposite is true of a right of hunting in the lands of another,
though this is a valuable privilege capable of being feudalised,
and was here contained in the fenendas!™® It is the same with
the minor regalia, except in the case of a barony title!" The

17 Do., 25th May 1859, 21 D. 848,
revd. 25th April 1861, 4 Macq. 127.

198 This is consistent with the L. Chan-
cellor's dictain Off. of State v. E. Hadding-
ton, 24th Sept. 1831, 5 W.S. 570, 596,
revg. 4th June 1830, 8 8. 867. The
earlier stages of the case are reported 24th
June 1823, 2 Sh. 420 (N.E. 874), rem.
26th May 1826, 2 W.8, 468.

1% Supra, p. 42.

10 E. Aboyne v. Farquharson, 16th
Nov. 1814, F.C., affd. 22d April 1818,
6 Pat. 380.

" Infra,Part I1.; and esp. D. Montrose
v. M‘Intyre, 10th March 1848, 10 D. 896 ;
L. Adv. v. Sinclair, 14th June 1865, 8
Macph. 981, afld. 7th June 1867, 5 Macph.
H.L. 97; L. Adv. v. Hebden, 26th Feb.
1868, 6 Macph. 489.
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same principle is applied, as has been already pointed out,™ in
that rule according to which a bounding charter is incapable of
founding prescription of any corporeal subject beyond the bounds;
but may, on the other hand, be the title of the dominant subject, on
which a servitude beyond its bounds may be acquired by prescrip-
tion, it being of the essence of a predial servitude to be exercised
on the lands of another.

But when lands or other heritable subjects are held by titles,
which are not of the nature of bounding charters, these titles
are deemed ambiguous as to the extent of the right conveyed,
and therefore patient of explanation by the state of possession
for the prescriptive period. He who possesses under an express
right is in dubio preferred to him who possesses only as a per-
tinent ;M but the latter will prevail on proof of exclusive
prescriptive possession.™ Thus it was found, in conformity
with old decisions, that a barony title—which in this matter is
no better than an ordinary non-bounding charter *—was apt
and sufficient to found positive, prescription of the right of
property in an island er adverso of the barony lands, though it
had been expressly granted out by the Crown as a separate
tenement, and though this grant had been fortified by an old
decree, since this might be lost by the negative prescription.!!®
Precisely the same point was decided in a case where an infeft-
ment with part and pertinent, along with prescriptive possession
of an adjoining moor, was relevantly opposed to an express title
to the moor, backed up by an old decree which found the other
right to be one of servitude only.!” While the existence of a
decree in conformity with the express title is an important ad-
minicle of evidence in its favour, a decree in favour of the holder
of the general title is equally important in proof of his posses-
sion. Thus the production of a Crown plan of the lands, and of
a possessory judgment which had been acquiesced in, formed part
of the proof which established the rigcht of ownership of certain
grazing-lands in the proprietor of an adjoining estate with parts
and pertinents, as against an express infeftment, on which no
possession had followed.*® Even proof by documentary evidence
that a piece of land had been of old the glebe of a united parish

Uz Supra, p. 91. Tier, 18th July 1844, 6 D. 1381.
13 Ersk. 2.6.3; Lugton v. Somerville, 116 Mags. of Perth v. E. Wemyss, 19th
1628, M. 9628, Nov. 1829, 8 8. 82.

4 Young ». Carmichael, 1671, M. 17 E. Fife's Trs. ¢. Cuming, 16th Jan.
9636; Cs. Moray v. Wemyss, 1675, ibid.; 1830, 8 S. 326.
E. Leven ». Findlay, 1711, M. 10816. 118 Mackenzie v. Mackenzie, H.L. 18th
115 Sec supra, p. 44 ; Carncgie v. Mac-  March 1818, 6 Pat. 376.
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was outweighed by prescriptive possession on the part of the owner
of the surrounding land as pertinent thereof.® It is different if
the heritor’s possession has been, not on part and pertinent, but
on an agreement by the Presbytery to grant a feu which never
was granted.'® :

In all these cases there was allegzed or proved exclusive
possession on one side. It may, however, happen, that neither
party has an express title, and that there has been promiscuous
possession. Commonty or common property is then presumed.'”
Thus, where the proprietor of a barony, which consisted partly of
uncultivated moorland, feued out portions of his estate with part
and pertinent, and the feuars had pastured their cattle and cut
feal and divot immemorially on the moor, while the baron had
also wrought coal beneath it, it was found that the right of the
feuars was one of property, and that this extended also to the
minerals—a clear distinction being drawn between their case and
the case of other feuars on the same estate, who, in addition to
their grants with parts and pertinents, had the clause, ¢ together
¢ with the pasturage of cattle and privilege of commonty within
‘ the bounds of the common muir, that being plainly a right
of servitude only; and also the case of others, again, in whose
charters the superior had reserved the minerals. Such a reserva-
tion was necessary to restrict the right of property, and could not
be gathered from the feuars’ refraining from working the coal, as
that was res mera facultatis™ 1t thus appears that the same
sort of possession may denote property or servitude, according
as there is a general clause only, or a special clause, adjected.
On the other hand, the same clause in two different titles to
different pieces of land belonging to the same proprietor, may be
explained to denote in the one case a right of commonty in an
adjacent moor, in the other only a servitude right of pasturage'®
Accordingly, proof of possession is the recognised mode of deter-
mining the rights of competing commoners.”® When the common
comes to be divided, the ordinary effect of possession of the parts,
thus or in some other way acquired in severalty, is not interfered

119 Crawfurd v. Maxwell, 1724, M.
10819 ; see M. Queensberry v. Gibson,
14th Feb. 1829, 7 8. 418.

120 Scot ». Ramsay, 15th Feb. 1827, 5
8. 367 (N.E. 341); see also the cases on
the ownership of lochs, supra, p. 168.

121 Ergk. 3.6.3, approved by L. Mon-
creiff in Carnegie v. MacTier, 18th July
1844, 6 D. 1381, 1407.

122 Johnston v. D. Hamilton, 1768, M.

2481, and L. Coalston’s note, printed in
note to D. Buccleuch v. Erskine, 16th
June 1812, F.C.; following E. Wigton v,
Feuars, 1739, M. 2287, 2468; 5 B.S. 209,
662 ; Elchies, Commonty, No. 2. See
Bain v. Mags. of Wick, 4th March 1834,
12 S. 522.

133 E. Airlie ». Rattray, 11th March
1835, 13 S. 691; Eisk. 2.6.3.

124 Carnegie v. MacTier, %,

Coexisting
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with by the old clause, ¢ with the free common of A.] being
retained in the titles of the principal lands.!'®

It was early decided ' that the discontiguity of a corporeal
subject from the principal lands is not an absolute bar to its
being acquired as part and pertinent, but only a difficulty in the
way of proof. And this doctrine has been sanctioned by the
Court of last resort in a recent case.'”

The Dunfermline Palace case just quoted suggests the only
other point which requires to be noticed here. The judgment
of the Court of Session was reversed on the ratio that it was not
sufficient, in founding on a conveyance—here a barony title—with
parts and pertinents, as a prescriptive title to lands not expressly
mentioned therein, to show that the proprietor possessed them
with his undoubted property for more than forty years; he must
show that his possession of them was as part and pertinent.'®
So also, in the St Mary’s Loch case, it was pointed out that
possession could not be ascribed to part and pertinent of the land,
so long as a special conveyance of the loch, beginning, ¢ und cum,’
with separate infeftment, remained in the title!® The same rule
had been further elucidated in the earlier case of Cults. The
question there was, whether a piece of land, extending to about
800 acres, was included under a strict entail so as to be protected
against the diligence of creditors. It was not mentioned by name ;
but the First Division were of opinion, by a majority,"® that, in spite
of its magnitude, and though it had been at one time a separate
holding, it might be merged in a larger estate by prescriptive pos-
session as part and pertinent. On a proof being taken, however, it
was held, both in Scotland and in the House of Lords, that this pos-
session had not been made out.™ Facts must be proved ¢ which
¢ will show that the one tenement has been occupied, and really in
¢ fact has become portion of the other. It will not do to talk about
¢ the general estate ; we must know the particular specific lands to
¢ which it is supposed to be annexed. It is contiguous to Inch, but
* 50 it is also to various other tenements. Mere contiguity cannot
¢ be sufficient to show anncxation, or absorption, or mergency.’*

126 Walker ». Miln, 10th June 1871,
9 Macph. 823.

126 Cr, 2.3.24, case mentioned there ;
Ersk. 2.6.3 ; Forsyth v. Duric, 1632, M.
9629. The case of Bruce v. Dalrymple,
1709, M. 9638, did not turn on prescrip-
tion. But see Balf. Prac. p. 175.

127 1, Adv. v. Hunt (Dunfermline Pal-
ace), 31st Jan. 1865, 3 Macph. 426, revd.
11th Feb. 1867, 5 Macph. H.L. 1. For
incorporeal rights discontiguous, see Baird

v. Fortune, supra, 1*; Patrick v. Napier,
28th March 1867, 5 Macph. 683.

128 Supra, p. 42.

129 Scott ». Napier, H.L. 11th June
1869, 7 Macph. H.L. 85, supra, p. 169,

130 Dalrymple v. E. Stair, 10th March
1841, 3 D. 837.

131 King v. E. -Stair, 28th Feb. 1844,
6 D. 821, affd. 30th April 1846, 5 B. Ap.
82.

132 Per L. Campbell, 5 B. Ap. 100-1.
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CHAPTER XII.

PRIVILEGES INCIDENT TO LAND-OWNERSHIP.

THERE are certain privileges incident to holding heritable property
in Scotland, which can hardly with propriety be called pertinents,
seeing that they do not attach to every estate, but only to hold-
ings of a certain description or value, and on certain conditions
laid down by Act of Parliament.

L. Of being a Commissioner of Supply.—The first of these is the oOf being Com-
right to be entered on the Commission of Supply for the county g,puiy™ of
in which a certain amount of property is held. In burghs, the
magistrates alone are commissioners, with power to appoint stent-
masters.! In counties, the commissioners were yearly, or, before
the Union, at longer intervals,® appointed by name; but with the old qualifica-
condition, contained in the British statutes, that none of those "°™
named should be capable of acting without being infeft in superi-
ority or property, or possessed as proprietor or liferenter of lands
valued in the tax-roll of the county where he acted, to the extent
of £100 Scots of valued rent® In 1798, when the land-tax
was made perpetual, the commissioners named the year before
shared in the change! They now sat so long as they held the
qualification—additions being made from time to time down to Present quali-
the year 1857.5 Meanwhile, the qualification required for acting fleation.

1 Act of Convention of January 1667.
7 Thomson’s Acts, 539 ; ratified 1670, c.
8, and followed in the later Land Tax
Acts. Now also the senior magistrate of
a populous place, under the Police Act, is
an ex officio Commissioner for the County,
83 & 34 Vict. c. 37. For a history of the
Commission, see note of L. Curriehill (2)
in Wakefield ». Renfrew Comrs., 29th
Nov. 1878, 6 Ret. 259 ; and see the chap-
ters on County Burdens and Land Tax,
infra, chaps. 40 and 41.

3 1672, c. 4; Act of Convention, 1678;

M

1681, c. 3; 1685, cc. 12 and 34 ; 1686, c.
2; 1689, c. 32; 1690, cc. 6, 9, 10; 1693,
c. 9; 1695, c. 10.

3 Both superior and vassal could act in
virtue of the same £100 valued rent—
Hay ». Hepburn, 1735, M. 2436 ; Gordon
v. Anderson, 1766, M. 2444; Bankt. 4.18.1.

4 37 Geo. III. c. 35 ; amended, 38 Geo.
IIL c. 26 ; made perpetual, 38 Geo. III.
c. 60.

5 The Acts of the Queenare: 1&2 Vict.
c. 57; 7& 8 Vict. c. 79; 11 & 12 Vict. c. 62;
16 & 17 Vict. ¢. 111 ; 20 & 21 Vict. c. 46.
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by those persons who were so added to the commission, was
altered by the Valuation Act of 1854 (which introduced the pres-
ent system of ascertaining the real rent)® to the following: ‘ The
¢ being named an er officio Commissioner of Supply in any Act
¢ of Supply, or the being proprietor or the husband of any pro-
¢ prietor infeft in liferent or in fee not burdened with a liferent in
¢ lands and heritages within the county of the yearly rent or value,
¢ in terms of this Act, of at least £100; or the being eldest son
¢ and heir-apparent of a proprietor infeft in fee not burdened with
¢ a liferent in lands and heritages, within such county of the yearly
¢ rent or value, in terms of this Act, of £400; and the factor? of
¢ any proprietor or proprietors® infeft in liferent or in fee unbur-
¢ dened as aforesaid, in lands and heritages within such county, of
¢ the yearly rent or value, in terms of this Act, of £800, shall be
¢ qualified to act as Commissioner of Supply in the absence of such
¢ proprietor or proprietors: provided always that, with reference
‘ only to the qualification of Commissioners of Supply under this
¢ Act, the yearly rent or value of houses and other buildings, not
¢ being farmhouses or offices or other agricultural buildings, shall
¢ be estimated at only one half of their actual yearly rent or value,
¢ in terms of this Act,’ reserving vested rights. A parish minister
possessing as part of his benefice a glebe worth £100 a-year is not
qualified, not being ¢ infeft in liferent orin fee.’® A person entered
more than once on the roll, as proprietor and as factor, or as
factor for more than one proprietor, is only entitled to one vote,
though one or all of his constituents are absent, since the Acts
give only a qualification, not a right of voting by proxy.!

Three years afterwards, the necessity for a special nomination

"was repealed by an enactment that all persons, being males

and of full age, who possessed the qualification of the last Act,
otherwise than by nomination er officio, shall be commissioners
while so qualified (sect. 1). As to proving the qualification, the
valuation roll made up under the Valuation Act is to be primd facte
evidence of the ownership and conclusive evidence of the value ; and,
to exclude the claims of long leascholders, the fact of their being

€17 & 18 Vict. c. 91, sect. 19, infra,
chap. 13.

7 Not merely one holding a mandate
to attend certain meetings (per L. Neaves
in Walker v. Zetland Commissioners, 28th
Jan. 1870, 8 Macph. 443).

8 The plural contemplates the case of
co-proprietors of the same estate, and
does not qualify the factor of two pro-

prictors, neither of whose estates is val-
ued at £800, ibid. It includes trustees
—Boyd v. Lanark Comrs., 1876, 14 Sc.
L.R. 489.

9 Leslie v. Orkney Comrs., 30th Jan.
1883, 20 Sc. L.R. 362.

10 Craigie ». Aberdeenshire Comrs.,
18th Oct. 1879, 7 Ret. 53.

1119 & 20 Vict. c. 93.
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lessees is to be incorporated in the roll (sect. 2)."* The Clerk of
Supply is to keep open for inspection till the 30th of October in
each year, a list of all such claims to be put on the Commission
as have been given in to him before the 20th of the same month ;
and objections thereto on the part of any Commissioner must be
notified in writing, both to the clerk and the claimant, within ten
days of the first-mentioned date; and the clerk must give ten
days’ notice to both claimant and objector, of the time (not later
than 20th November) and place where a committee, appointed at
the annual spring meeting,'® shall meet to dispose of such claims,
which must be done before 20th December in each year,"* so that
a list of the commissioners, corrected to date and open to inspec-
tion, may be drawn up as conclusive evidence of their title to act
and vote.”® A summary appeal from the committce lies to the
Lord Ordinary on the Bills, whose judgment is final'®* The oaths,
formerly required under a penalty of £20 sterling,” are now
superseded by the single oath of allegiance.® The qualification
for acting as Income-Tax Commissioner is noticed on a later page.'

II. Right to be Members of the Parochial Board.—The Poor Law
Act of 1845 * distinguishes between burgal parishes # and com-
binations # of parishes on the one hand, and those which are not
burgal or part of any combination on the other. In the former
case, the members of the parochial board are all either elected by
the ratepayers or nominated by the magistrates or kirk-session ;
and the only property qualification for a candidate is, that he shall
be owner ® or occupier of lands and heritages ** of a certain annual

® 1 The omission to add ‘lessee’ in the
valuation roll does not exclude inquiry as
to the nature of the party’sinterest. Per
L. Neaves in Walker, supra, 7.

13 30th April, but alterable within the
limits, 1st April-12th May, both inclus-
ive—28 Vict. c. 88, and that again from
time to time—42 & 43 Vict. c. 42,
sect. 10.

420 Vict. c¢. 11 (repealing 19 & 20
Vict. c. 93, sect. 8), and 19 & 20 Vict.
c. 98, sect. 4.

1819 & 20 Vict. c. 93, sect. 5.

16 Tbid., sect. 6.

17 As to the effect of want thereof, see
Sutherland v. Sutherland, 1751, M. 2436;
and Campbell v. Macdowal, 20th Feb.
1787, F.C. -

18 21 & 22 Vict. c. 48; amended, 22
Viet. ¢. 10.

19 Infra, chap. 41.

208 &9 Vict. c. 83.

A J.e., parishes exclusively composed
of a royal burgh or part thereof, or of a
burgh which sends or contribtes to send
a member to Parliament ; cf, 8. 1 of the
Act, with Heritors of Dunbar v. Mags.,
4th July 1833, 11 8. 879 ; rev, 10th April
1835, 1 8. & M°‘L. 134.

22 Act, 8. 16.

B J.e., liferenters, as well as fiars, tu-
tors, curators, commissioners, trustees,
adjudgers, wadsetters, or other persons
who shall be in the actual receipt of the
rents and profits of lands and heritages
(sect. 1).

3 ¢ Lands and heritages’ shall extend
to and include all lands, fishings, fresh
waters, ferries, quays, wharfs, docks,
canals, railways, mines, minerals, quar-
ries, coal-works, lime-works, brick-works,
iron-works, gas-works, factories and man-

Membership
of parochial
board.
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value, within the parish or combination, as the Board of Super-
vision may from time to time fix, but in no case more than £50
(sect. 17). In parishes of the other sort, on the contrary, while
the parochial board of any parish in which no assessment for the
poor is levied is still to consist of the heritors and kirk-session, or
of these officials with the addition of the magistrates of any burgh
within the bounds, the statute enacts that where assessment is
resolved upon, the board shall consist of certain members, includ-
ing ¢ the owners of lands and heritages of the yearly value of £20
¢ and upwards.”® Tt has been pointed out * that the definition of
the word ‘owner’ given in the Act® includes many cases of a
plurality of holders of the same subject ; that it could never have
been intended that all should have a voice, and thus swamp the
votes of the other members of the board; that there is no pro-
vision for one of the number voting rather than another; that the
result seems to be, that in such a case, none of them have a right
to be on the board ; and that, as shall presently appear, they are
also excluded from voting for the elective members (sect. 23).
This may be reasonable enough, if they are proprietors only in
a fiduciary capacity, as guardians of a minor or trustees under
one trust, for in that case their right is one and indivisible. But
the contrary is true where the radical interest is held by several
pro indiviso; and it would probably be held that all would be
enfranchised if the real value of their interest exceeded the
statutory amount. The husbands of owners of lands and heritages
are entitled to vote and act, in right of their wives, in all ‘ meet-
¢ ings and matters’ under the Act (sect. 26). No provision was
made in the Act of 1845 for the mode of ascertaining the value
of the lands and heritages of one who claimed a scat at the board
as a matter of right.® It is ‘ competent for any heritor, being a
‘ member of the parochial board, to appoint, as heretofore, by a
¢ writing under his hand, any other person to be his agent or
¢ mandatary to act and vote for him at such board; and such
¢ appointment shall remain in force till recalled, and such writing
¢ of appointment is hereby declared to be valid and lawful although
¢ the paper whereon it is written should not be stamped’ (sect.
22)® The purport of the mandate cannot be controlled by parole

ufacturing establishments, houses, tene- 28 Sect. 24, which held the collector’s
ments, shops, warehouses, mills, cellars, books as evidence of value, did so only
stalls, stables, gardens, yards, and all for the purpose of ascertaining the num-
buildings and pertinents thereof (sect. 1).  ber of votes to which each person was en-
3 Sect. 22. titled at an election to the board.
26 Smith on the Poor Law, p. 28. 2 This is not altered by the Stamp Act,
%7 See note B, supra. 33 & 34 Vict. c. 97, sect. 102.
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evidence ; the date of the meeting for which it is granted is not
essential ; the fact that it is written on an erasure does not inval-
idate the authority ; and if intended for a particular vote, the man-
date may be used at a different meeting from that set forth in it.*

II1I. The right of Voting at the Election of Mcmbers of certain Suffrages.

Public Bodies—The right of suffrage, parochial, civil, and parlia-
mentary, is intimately connected with the payment of rates, as
a public right correlative to a public duty; and might therefore
have been postponed to that part of this work which treats of the
public burdens laid upon heritable property. Still it appears to
be possible, with an occasional reference to a later page, to eluci-
date a subject which has its logical place here.

(1) Right to vote at Elcctions for Members of Parliament.—The The Parlia-

parliamentary suffrage is undoubtedly the most important of these

mentary fran-
chise.

rights, both actually and historically. Among them all it has had Before 1832.

a virtual monopoly of litigation; and on it the legal acumen of
three judges of the Court of Session is exercised for a longer or
shorter period, annually, at the present time, in spite of the de-
preciation of votes by the operation of the Reform Acts of 1832
and 1868. In former times, the peculiar freehold qualification in
counties had the merit of elucidating many subtleties of feudal law.
But the Reform Act of 1832 has practically rendered this quali-
fication obsolete, by confining it to those who were then on the
roll, or entitled to be put on it (sect. 6). That Act itself, though
expressly saved by its successor, the Reform Act of 1868 (sect. 56),
has been practically superseded by it, except in a few minor points.
Both Acts, so far as they rclate to the qualification required for
the parliamentary franchise, are printed in the Appendix, along
with a note of the authorities and decided cases. As the law is
wholly statutory, except in regard to legal incapacity, it may be
more accurately and usefully set forth in that form than in a
résumé of the subject in the text. As introductory, however, to a
study of the Acts, a very succinct abstract may now be given of
the law relating to the qualification and to registration procedure.
The mode of voting is purely a matter of election law.

The Act of 1832% kept up the distinction formerly existing
between the county and the burgh qualification. In counties,
every person not subject to any legal incapacity was enfranchised

% Thompson . Parochial B. Inveresk, Law; Cay, p. 32; cases in Mor. s .
30th Nov. 1871, 10 Macph. 178, aff. 28th  Member of Parliament ; Shaw’s Dig. s. v.
Feb. 1876, 3 Ret. (H.L.) 1. Freehold qualification.

31 Ses Wight's two treatises on Elec- + 3 2 & 3 Will. IV. c. 65. Infra, Appx.
tions, 1773 and 1784 ; Bell on Election No. 7.
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who had been owner for six months before registration of heritable
subjects (including feu-duties) within the shire in his possession,
natural or civil, of the yearly value of £10, after deducting any
considerations due annually or at longer intervals as conditions of
his right (sect. 7). The right is in the liferenter, not in the fiar:
joint owners possessing a share of the requisite value are each
enfranchised ; husbands may vote in right of their wives, or as
holding by courtesy (sect. 8). The qualification in virtue of which
registration was obtained had to be kept up, or an equivalent
acquired at the date of voting (Schedule 1.)3¥ In burghs the old
mode of election by the corporation was abolished (sect. 10); and
in its place was substituted a franchise founded on occupancy,
either as proprietor, tenant, or liferenter of buildings within the
burgh of the yearly value of £10; provided the claimant had
paid all assessed taxes—now inhabited-house duty—for the year
ending in the April preceding registration; provided also he had re-
sided within seven miles of some part of the burgh for six months
next before the preceding 31st of July. An ambiguous proviso
attaches the right to ‘true ownership’ without occupation, which
has been held to relate to sole ownership in fee. Receipt of paro-
chial relief disqualifies, if within twelve months of the preceding
31st of July; and the same rule as to husbands and courtesy-
holders applies as in counties (sect. 11). Occupancy in continuous
succession of qualifying premises in the same burgh, is made
equivalent to occupancy of the same buildings; and joint occu-
piers of a sufficient value are all entitled to the suffrage (sect. 12).
It thus appears, that in counties ownership (or tenancy, sect. 9),
apart from occupancy is the basis of the right; in burghs occupancy
comes to the front, and ownership enters only under a proviso.
The same rule is retained in the Reform Act of 18683 which,
besides creating the lodger and university franchises, is mainly con-
cerned with lowering the qualification. In counties, ownership,
by one of full age and subject to no legal incapacity, of lands and
heritages valued at £5 a-year, after deduction of any annual con-
sideration which is a condition of the right, and any annuity,
liferent provision, or such other annual burden, entitles to the
franchise (sect. 5). The old rule as to successive occupation
is extended to counties, and to successive ownerships (sect. 13).
The liferenter is again preferred to the fiar; joint owners, in fee
or liferent, to the number of two only (to any number if they

3 See County Voters Act, 1861, sects. ¥ 31 & 32 Vict. c. 48. Infra, Appx.
42 and 45—repealed by the Reform Act No. 8.
of 1868, sect. 54.
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have acquired by marriage or mortis causd), are provided for;
and the rules as to husbands and courtesy-holders are retained
(sect. 14). Receipt of parochial relief disqualifies (sect. 50).
In burghs the right is bestowed on inhabitants, occupiers as
owners or tenants of any dwelling-house within the burgh, for
twelve months before the 31st of July preceding registration,
who have not during that period been exempted from payment
of poor-rates on the ground of inability to pay; who have not
failed to pay poor-rates (if any are levied) on the said dwelling-
house, or as inhabitant of any parish in the burgh, due for the
year ending on the preceding Whitsunday ; and who have not
been in receipt of parochial relief in the year closing on the
last 31st of July. Joint occupation, either as owner or tenant,
gives no right to the suffrage (sect. 3). It follows that a change
from the old burgh franchise is here made in these particulars:
a household is substituted for a value qualification ; persons not
inhabitants are excluded ; occupation is imperative; the descrip-
tion of premises is narrowed; the seven miles’ limit disappears;
for payment of inhabited-house duty are substituted payment of
poor-rates, and independence of parochial relief; and joint occu-
pancy gives no claim to the suffrage. In view of these distinc-
tions in burghs, and the larger number of enfranchising subjects
in counties, the old Reform Act is still of some value; though it
may be doubted whether matters would not have been put on a
better footing by its total repeal, saving existing rights.

In order to be entitled to vote in county or burgh, the name
of the voter must appear in the register, made up in terms of the
Burgh % or County ® Voters Acts of 1856 and 1861. The fol-
lowing are the provisions which more directly concern the voter :
Proceeding in the same order as above, the assessor ¥ in counties,
with the help of the valuation roll (sects. 4 and 5), of the sheriff-
clerk (sect. 6), and the collector of poor-rates in each parish,®
before the 25th of August in each year,® makes out and signs a
list of all persons entered in the last register who have died or
become disqualified, and of all who shall appear to have become
entitled to vote, which list is advertised to be open for inspection
from 26th August to 4th September, both inclusive, and circu-

3319 & 20 Vict. c. 58 (amended by 20
& 21 Vict. c. 70).

% 24 & 25 Vict. c. 83. Both Acts re-
peal the registration clauses of the old
Reform Act, and are themselves amended
by the Reform Act of 1868.

3 County Voters Act, 1861, sect. 2.

38 Act 1868, sect. 19 (2).

3 The dates in Act 1861 are mostly
altered by Act 1868, sect. 21. The cor-
rected dates are here substituted without
further references.

In burghs.

Registration.

In counties.



In burghs.

184 PRIVILEGES OF LANDOWNERS.

lated in paid copies (sect. 8).** Claims to be put on the roll
must be notified to the assessor on or before the latter date (sect.
9, Sched. C. No. 1). Of these, a list is made up and published
from 12th to 24th September, both inclusive (sect. 10). Names
already entered on the assessor’s list as qualified may be struck
out by desire of the party (sect. 12). Any one whose name is
entered on the register for the same county may object to the
name of any other person being entered or remaining on the
register, on giving notice to the party and to the assessor on or
before the 4th of September (sect. 21, Sched. C. 2 and 3); and of
these, a list must be made up and published by the assessor
(sect. 22).  The sheriff revises the register between 11th Sep-
tember and 11th October (sect. 23), adding, if he thinks fit,
omitted claimants, and hearing objectors and witnesses and havers.
The adjusted list entered in a book, signed by the sheriff-clerk,
is the register of voters for the year (sect. 31), subject to appeal.
This is now provided for by the Act of 1868 (sects. 22 and 33).4
It is obtained by a final judgment of three judges of the Court of
Session—one from each Division, and the third from the Outer
House—on a special case prepared by the sheriff. They have
power to remit an insufficient special case to the latter for fuller
statement. Neither the right of voting nor the state of the poll
is to be affected by a pending appeal (1861, sect. 35; 1868,
sect. 55). The register, as finally made up, is conclusive of the
right of suffrage, and is not affected by loss of the qualification
during the year.*

In burghs the assessor’s list is made up with the help of the
valuation roll and of the collector of poor-rates by the 1st of Sep-
tember,”® and published, exhibited, and distributed in copy, from
the 16th to the 21st of the same month, both inclusive (Act
1856, sect. 2). Claims and objections must be notified to him,
and oljections notified to the party, on or before the last date;
and of these he makes up signed lists, which are advertised, and
open for inspection from the 25th of September to 1st October
(sects. 3, 4, 5). The Revising Court is held by the sheriff be-
tween 25th September and 16th October, and is guided by the
same rules as in counties (sects. 19Y-25); and the rules as to
appeals are identical (Act 1868, sects. 22 and 23).

4 Ay amended Act 1868, sect. 19 (5). 1861, sect. 42.

41 Repealing the provisions thercanent 4 Burgh Voters Act, 1856, 19 & 20
in the Act 1861, as well as those in the Vict. c¢. 58. Amended as to dates by the
Burgh Voters Act. Reform Act of 1868, sect 20.

4 Act 1868, scct. 54, repealing Act
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The most important points decided in questions as to the
validity of registration are these: In order to establish a rule
for all places, the post-office of the assessor’s post-town must be
taken as the place at which he receives notices of claims or
objections sent by post, at least in determining the question of
timeous reception, even when the last day for notice is a Sun-
day.* In the case of notice of objection being sent to the party
objected to, it is sufficient if it be posted on the last day men-
tioned by the statute.** Claims must proceed from the party
claiming, or from his agent duly, but not necessarily in writing,
authorised to claim;* not from an agent without his know-
ledge, and this objection is not got rid of by subsequent homolo-
gation.'” If it is founded on successive holdings, it should specify
all of them ; but the assessor’s list need contain only the last.*®
The claim cannot be so corrected by the sheriff as to substitute in
the register a different qualification. Notice of objection may
be signed by a mandatary, both in counties and burghs, though
holding only a general mandate;* by a paid agent for one of
the candidates ;% but not by a voter in a different member of a
group of burghs from that of the person ohjected to.”* The notice
must be in terms of the statutory schedules,®® and ought to be
founded on radical flaw in title®® An objection withdrawn after
being lodged may be insisted in by any other elector.®® In coun-
ties the valuation roll is conclusive of the value, and the sheriff
cannot alter the description of the subjects as appearing therein ;*
but the fact of occupation may be proved aliunde® Trivial errors
in the valuation roll, and errors or omissions which have crept into
it or into the assessor’s list per incuricm, and without any fault of

4 Morton v. Reid, 1870, 9 Macyph. 29.
See Rose ». Farquhar, 1868, 7 Macph.
286 ; Bruce v. Rose, ibid.; Mackenzie v.
Cameron, ibid., p. 291.

4 M‘Creath v. Smith, 1869, 8 Macph.
15.

4 Rutherford v. Lockie, 1880, 8 Ret. 6.

< Arbuckle v. Innes, 11th March 1826,
affd. 2 W.8. 528, sequel, 5 8.505 ; Stewart
v. Grant, 14th June 1831, 9 8. 727; Bry-
done v. Haldane, 1865, 3 Macph. 414.

48 Hill ». Collins, and Adshead w.
Wright, 1868, 7 Macph. 283.

4 Watt ». Miller, 1868, 7 Macph. 284.

5 Dinnell ». M‘Master, 1868, 7 Macph.
289 ; Act 1856, sect. 36.

8! Wilson v. Blackwood, 1868, 7 Macph.
290.

52 Grant v. Mackenzie, ibid.

53 Act 1856, Sched. A. 4 and 5; Act
1861, Sched. C. 2 and 3 ; Muir v. Patter-
sons, 1868, 7 Macph. 293, but the ab-
sence of lines ruled between the columns
and of headings thereto, and of the town
of objector’s residence has been ignored.
Lamont ». Richardson, 1879, 7 Ret., 32.

8¢ Thus an objection to propulsion by an
entailed proprietor is jus tertii to one who
is not a substitute, Skeete v, Buchanan,
1879, 7 Ret. 15.

%5 Bruce v. Rose, 1868, 7 Macph. 291.

5 Act 1868, sect. 5; Hilson v. Brown,
1870, 9 Macph. 26 ; Alexander v. Thom-
son, 1868, 7 Macph. 325 ; see M ‘Clure v.
Crawford, 1868, 7 Macph. 326 ; Wilkie
v. Adair, 1879, 7 Ret. 49.

5 Brown v. Holmes, 1868, 7 Macph.

325.
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the elector, are corrected or disregarded ;® but not such as have

arisen in any other way.® The special case drawn up by the
sheriff should be a statement of the facts proved, and of the
question at issue, not a narrative of the evidence given by the
witnesses ;® and the appellant should see to its being properly
framed, for, if not, the judgment stands.”

(2) Right to Vote at Municipal Elections—(a) In Royal and
Parliamentary Burghs—In these burghs the civic suffrage has
followed closely on the track of the parliamentary franchise. The
Reform Act of 1832 was succeeded in the following year by the two
Acts for the election of Councils in Royal ® and Parliamentary
Burghs,® both of which bestowed the right of election on those who
were qualified as parliamentary electors. And the same year which
produced the last Reform Act produced also a Municipal Elections
Amendment Act,* which, in the matter of qualification for the
suffrage, is the ruling statute. In every royal burgh (including
those contained in Schedule F. of the Act of 1833), the right of
electing the town council shall be in and belong to all who are
qualified in respect of premises within the royalty, original and
extended, to vote for a member of Parliament® under the Reform
Acts, and are duly registered as such ; or who are possessed of the
qualifications therein described for premises within the royalty,
but beyond the parliamentary boundary, or within any extensions
of the municipal boundary beyond either of these; or, in burghs
which do not send or contribute to send a member to Parliament,
persons possessed of the said qualification for premises within the
royalty, original or extended (sects. 3 and 4). In parliamentary
burghs the same right rests in persons qualified to vote for a mem-
ber of Parliament therein, and also in all who are posssessed of
the qualifications of the Reform Acts within the municipal, though
extending beyond the parliamentary, boundaries (sect. 5). And now
words, occurring in the said Act of 1868 and the Acts therein re-

58 Stewart v». Bruce, 1868, 7 Macph.
287 ; Duncan v. Small, 1868, 7 Macph.
326; Blackwood v Euman, 1868, 7
Macph. 328; Thomas wv. M‘Pherson,
1873, 1 Ret. 7; Rutherford v». Wilson,
1873, 1 Ret. 3; Nelson v. M‘Gowan,
1876, 4 Ret. 3 ; Ferguson ». Lang, 1878,
6 Ret. 13; Morrison ». Anderson, 1879,
7 Ret. 7; Anderson v. Mercer; Anderson
v. Lees, 1879, 7 Ret. 28.30; Murray v.
Donnan, 1882, 10 Ret. 13.

% Veitch v». Young, 1870, 9 Macph.
28 ; Anderson v, Ircland, 1876, 4 Ret. 1;

Anderson v. Fairgrieve, 1879, 7 Ret. 31.

% Hilson v. Otto, 1870, 9 Macph. 18,
But documents may be read, which are
only referred to, not embodied in the
case—Bell v. Donaldson, 1879, 7 Ret. 34.

61 Maitland v. M‘Credie, 1868, 7 Macph.
288.

63 3 & 4 Will. IV. c. 76 (excepting nine
small burghs in Sched. F.)

83 3&4 Will. IV. c. 77.

64 31 & 32 Vict. c. 108.

65 See Reform Acts of 1832 and 1868,
and Notes in Appx. Nos. 7 and 8.
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cited, and importing the masculine gender, are to be held, with
reference to qualifications for voting and nominating candidates,
to include females who are not married, and married females
not living in family with their husbands, but not so as to qualify
them for election as town-councillors.® Rules for the prepara-
tion of the municipal registers are laid down for royal burghs
which return or contribute to return a member (sect. 6), and for
those which do not.¥ In parliamentary burghs the register is
that which is made up under the Registration Acts® (Act 1868,
sect. 5). In every case the names of the now enfranchised women
must be entered in a separate list.”

(8) Police Burghs—Both the Police Acts of 1850 ™ and 1862 ™
confer the rights of adopting or refusing to adopt the Acts,® of
electing and of being elected commissioners,” on all householders ;
and companies or copartnerships occupying lands of the yearly
value required by the Acts may authorise one or more of the
partners to vote, according to value, but not more than one of
the partners on each qualification. The word ‘ householder’ was
differently defined in the two Acts,* but is now statutorily inter-
preted, for the purposes of both, to mean ‘a male occupier of

¢ lands or premises of the yearly value of £4 and upwards as ap--

¢ pearing on the valuation roll, also a female occupier of lands or
¢ premises as aforesaid, who is not married, or being married does not
¢ live in family with her husband, provided always that no female
¢ ghall be eligible for election as a commissioner or trustee.’ ™
Where the valuation roll of a burgh constituted under the Act of
1850 contained an entry of David Swan, junior, & Company, as
occupiers, but before the election a change took place in the firm,
which was then named David Swan & Sons, and a partner of the
new firm was by it authorised to vote, it was held to be no objec-
tion to this partner’s election as commissioner that the new firm
was not entered on the roll, since he had a substantial qualifica-
tion, and the misnomer arose ex necessitate rei, but that the objec-
tion was cognisable by the Court in spite of sect. 12 of the Act,
making the returning officer’s deliverance on a voter’s qualification
final™ A proviso is added to the clauses of the Police Acts re-

68 44 Vict. c. 13, sect. 2. 72 Act 1850, sect. 12; Act 1862, sect.
¢ Municipal Elections Amendment Act, 27.

1870, 33 & 34 Vict. c. 92, sect. 6. 73 Act 1850, sect. 30 ; Act 1862, sect.
8 Supra, p. 183. 46.
6 44 Vict. c. 13, sect. 3. 74 Act 1850, sect. 2; Act 1862, sect. 3.

70 13 & 14 Vict. c. 33; amended, 19 78 45 Vict. c. 6, sect. 3.
& 20 Vict. c. 103, and 23 & 24 Vict. c. 96. 76 M‘Donald v. Robertson, 17th May
71 25 & 26 Vict. c. 101, 1876, 3 Ret. 645 ; Act 1862, sect. 27.
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ferred to, ¢ that no more than six partners of any company or co-
